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AD.  V.ILLVSTRISS.  D.  BRVLARTVM  GALLI.€ 

•     CaNCELLARIVM,  ATiCOLAI  IB  GHOS  HlCTORIS,  BTIN 

^cademia^ndf^AHcnfi  ^nteceJforisgrMtiUiio  ^fdntithnomineeiufde''. 
^cademttghibita  in  Re^hChiJiiMiJ^^Ludmeij^ctifMmvrhem^ndi'' 
namin^rejfuj^ko  temport  h$€  lihtr  tiimimmoiOiiflriJ^^^par  Mthorcm 
datus  ^  ohlatus  eft  an,  1614. 

A  0  svM  hodic&incrcdibiliscuiufdaliticixbonum  di- 
uinirus^nobis  oblatucflegratuIainur(Canccllaric  Jliuft.) 
quod  cuoconfpcclu  frui,&:  adialutationis  officiu  admic 
ti  contigit,  qucmtutorc,  paLcnte,&:  vtlutaltcrum  Scho- 
iarnortro:  Gcnium  vencramur.  lamdiu,  &cx  quoAca- 
dcmiain  fiI61itii5multaiuflufituans,amifl[is  propcftipcndiorii  fuoru 
remiscxicio  vicina,  ftationcm  tutillimam  pcrtcinucnitjairiduc  ccc- 
lum  vocis  fatigauiinus,  vtnobis  opportunumaliquando  tcpus  gratix 
crga  dignationcni  tuam  tcftandac  c6mo(larec.  Tandcm  cxaudita  vota 
prccclquc.Liccthodiedcxtctaiftacoplcdijqux  nos  pcnc  cxtinctos 
rcuocauitad  vitamj  adoraictuiMagtftratusvcncrabilcm  purpuram, 
quae  nos  humani:fimepotcxit.Licctrcrus,pcdoris  noftri  co^am  cftu- 
dc^,  5^  tuo  bcnciicio  rcuiuifceatis  Acadcmiae  fplcndorcm  graculari. 

Illaomniumarcium  difcipliilis  cxctilta,rcd  maximc  lunfprudcntix 
ftudijs  apud  omncs  Europsc  popuk)s  clara,  ftudioforum  multitudine 
quos  ad  omncs  Reipub.  partes  admictit,  affluens:  plurimis  Rcgum 
Fraada:  pnuilcgijsc^corar^gfii  Hentici  libetajitate  6c  iudicio  triu- 
phans.  lila,  inqii^m,tQt&  tam  prfieclaiis  dfKibus^jpctta  Academiafcn- 
iicquondan  '  .'"•nas  foctuna^  viccs  :'quie];ebus  noftris  parum  bcni- 
gna,  nosipx  .,  \^adcmiaminiiiaximis:mgtiftiasrDpulcrat,  nift 
c  Tnbunalis  Gallici  cdslo  Aftrxaflorentis  Acadcmia:cafum  miferata, 
dccrctum  illud  ouc  tuo  dctonuiiret,-  quo  feruatam^  ciTc nou  modo  . 
fcntic,  fcd  actfpcifi  ^u(5qyc  eri^ijwr^cciipjpffan^ 

XcfiDim'piii3aiic.2q3LtQii:J^  vcrbis  grauiflt'- 

misin  facro  connftorioatcollente,RcgisChri]iianifllmi  liberalitasin 
iuris  Profenbrcs  fcruataeftincolumis.Quo  ver^pio  &  immortalide- 
crcto  quicqu]dhominueruditorueA:>tibiobih:inxifti>eofqMn  primis 
apiici  q^ios  Jurifprudcntix  honoraliquis.Etpar  eflctquidcm  anobis 
tari  bcncficii  ^ratia  rcfcrri,  fi  dus  efles  cupidus,auc  Q  noftra  medioeti- 
tas  tancu  poiVet :  Sed  quod  in  vicem  ffzux  tibtefle  optamus,  ftiSr<iia 
noft:.!,  vieilias^atquchunc  fpiritum  qulabalto  dudmus,  Rcgis  Chti*  . 
ftianiirimi  obiequiisSf  publicis  commodiscon&cnunus.  Vnumhoe 
inteica  acuaclaritacc&eximiibemgnitace  pofbikntcs,  vtcdmbxc 
Acadcmia  iiia  decora  fuaqueornamencaomniatmBCttae  debeac»  eam 
ab  omnibus  incommodis  tuz  aucboricads  pciefidio  cucam  pcrpeca^ 
ac  dcicnlam  vcUs. 
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Ledori  Fr.  D.  D.       •  . 

Itb  n  A  n I A  horatn  temp^ram  espoftoktio  gnuis  cft^ 
qii6d  volttmnnmirarbi  dcmole,  fcripciotiumqae  infanb 
quafi  quodam  «ftu ,  non  mod6  rioi ,  Ced  eciam  capica  6c 
oculi  fontinmplao^obrauncuratqueinnndAniur.  Acce* 
dic  ftoicnm  illud ,  Q^pndeJ}  JeciiUs  dmrMtmrd  compwert? 
Quidvero^nilduracura^quz  in  hory(bntem  ocdduum ,  labcncibus 
fhtdiornm  fyderibus,  dat^o^  infirmus     exi^i  temports ,  mhiorsi 
inteUf^hm  mdicif  ^  legwn,  HxQ  ecH  nonomnino  infider,  po(sum 
camen  vccumque  aaioiiri&  eleoarc,  prz(idio&  obieftnnominis  & 
tirali  vdcanfitalicuiuSjVndehic  liber  iniciom  traxit.  Videlicet  repu- 
diati  differencii  ipontand,  hben>  volnncari j :  Ego  pattlnlibn  alienus 
ab  Incerpretum  penculodl  deiinitione  ,  VoUmtM  €om£U  ,  voluntas 
cft^non  Ytique  cciam  probaca  Theologis  9c  Philo(bphis,  dico  non 
Ipontaneum,  ficnonliberamadum»  edam  voktntate  carere  Deinde 
/ubiido  (  veriflimc )  quo  d  propcer  contcadidionnm  a(pera»me  reram 
pertadiim  yift&quedeincepsauerlantem:  hCtiyicimli,  de  iedc  propo. 
€u  ddeceranc  amid  AnteceiTores  Clari(fimi>D.  Mathanis  Magnus 
AurelianenfiS)  D.  Fcandfcns  Meituurdus  Pt^uenC  Necnon  ftudioli 
Kobiies  Germani  Bc  Belgs  ,  cocam  voce ,  t^  abientes  Utecis  d 
Germanii,  Belgio,  lcalii,  Lucedi  repedtis ;  quas  hicde(criberem, 
jd&Mmkmnfimm  (^iodiihtirMleMcin^enmm  efl  )  plnrisauMm  fit^imMreitt, 
ac  de  Andd.  conqnerecentur  acerbids.  Haecquidem  illibeneuol^ 
pro  vindidi  (in^uiunt )  9C  ailerrione  noftri  ftacus  &  nominii;  An 
vec6  hSc  fidfimt^tmdictMm  fero?  Id,  fuDpreffis  tabuLs ,  ceftibus ,  £iml,  * 
nocorio,  dikepcet  (blus  librigenius,u  qnem  olim  habebunt  h«  pale^» 
lacunx  & lacene  reliquix ,  Subcefiuonm^tx  aJiignMtk  in  contcaftnum  tc 
obligadonnmomntumlongcmaiusopus ,  auriinfodid  ad  oHenflo* 
nnm  Syrtes  ac  /copulos  difieftum  &  illirum.  £eo  vero  h «c  e6  tSct^m 
dedificpracftiri,  vcpublice  acterdUnquetefter  diuinam  vocem  mife- 
lentis  Dd  Mifmcw^Mm*pr4^tMbo  m  mifir^.  Tomillod ,  nU  nifi 
fpontoDei,  Tefterquoque  Illuftriilimi  Galliaram  Cancellarij  bene* 
fiiAain  Vniuerfitatem  Andegauerft  VndeilIosritulo5&  velapocen- 
doris  deuottqi  nominis  dtra  nozam  teporaam  fronri  operis  acdngo, 
appendoque  ialiius,  Votiua  fiKertMhnU,    Denique  vc  tefterab  ppri* 
moftintegerrtmo  patro  meo  priml  BomtAtis^  alceri  Do&rin€  iaude 
daro  U  foSid ,  incis  omnis  licerarumque  forenfium  cbnfiilriftimo» 
inftrutem  U  informacum  me  tpfi  cooda  debere ,  &  hic  accepca 
refcrre.  £xcttdi  haec  cocauicmttlco  laboreD.  Symon  MeTnardus  ar« 
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tiiiinmeadefii  Aai<]enii4Pro£e(ror.  Nitigitashicfneum»  exfraqua, 
£ qftid non benc pofitmn.  Qupd eamen  ne quis  TroUdwn  ufligct  tru' 
tiM  malefida  U  patumxquilibii.*  Ced  cufflihi  zquior^Ittdex 
mUySohdi  tcnundcittris  fqencii  ocnatus  pronuntia  »an  vittun  auc 
fehTum  aliquem  babeac  $  &  parenti  proiic  vei  acquicac ,  Ifte  pirm 
imperfe^hf ,  ntMo  vU  modico  j}trim  exofiis»  Valc» 
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Inrcrdi^um  Yadevi,  (cilicucio  ipoliacoruxDj  rcdjiue- 
granda,  .  '  17. 

Deint^idido  Vripoflidcris,  51. 
Cnmubriopccironj&poircirorij,  '  .  83. 
Deinrcrdido  QupdviaaccUm,  8^. 
DeremiiTionibus,  i^o.b.ioo.  b. 
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•  &  {equcnc 

Peacceptilationc    apocha^  &ad.  l  Q^icumquc  dcapocii.  pubiic. 

1^6.  &  fequenr.  * 
J)  c  agris  ve^galibus  &  empiiyccucicarijs  cra^tanu  ad  fcuda  prxpara- 
torius>  loL, 
Dc  fcudis,  •  -^H. 

^ra^Uctts  de  condidtoneindcbici,  cum..l  Fracer  a  fracrc,        ^3  4« 

&  icqucnt. 

peacquirend4^repttdiand4Jisrcdicacc«dcinttcncariOj  dcde  colla- 
tionibus,  "  ziy^ 

Dc  rcpudianda  haercditacc  viucnris,  joj. 

Ad  tit.  Cod.  familiac  crcifc  cum.l.  Filium  quemi  311. 

TranfaftioncSjpadioncs,  dc  criminibus,  j^j. 

Dc  pcriculo  &  coraraodo  rei  vcndirar,  .  ^^g. 

Doiusinrc&prccioad.l.i.  C.dcrcfcind.vcndic»  '  374* 

DoIuscxpfcrfona,doIusmalus,  3^4.b, 

^ux  mcn$,qfix  yisicinten&o  mcncis  eiTe  dcbccad  ciuilem  iapicn* 
ciam.  ^ 
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ibid.  17.18  J^. 

SttUrdi6h£ipudamrefpidnmdominiuAordtioproCMifid^  18." 

i.b.  4 o.44»4{.7 8. S 8,  Co/o»iM  t/f/f^?«j,  ^^^^* 
^fii^dtiones  a prtncipe,  i,b. .  Vis  qi$otidi49Nt,cimUs,Ci€^ro  C^cins, 

NotAtioverbi  InterdiSlum^  19,  xo, 

lormul*  interdiElorum,  i.b.5.  OB  QVAM    RE  M    E  T* 

ludicesinterdtSforum,  ibid.  caufadeturinterdiShityndcvtfto.b, 

SponfiOyfacramentum  in  litibus,  3.  b*  Oh  res  immobilesf^  iura  earum^ihid, 
ludpcU  ordittarid  fi*  extrdordinariay  Obferuitutes,pr£fiationes,iuraEccle- 

4.a.b.      fityfepulchra.fedem^t^,  ii, 
Sublatte formuU  itUerdiShnmt  in  lo(fts  ^n pro  mohiltbus^  ir.b. 

expltcatis.  4.b.5.  j  D  E  II  S  Qy  I  A  G  E  R  E  ' 

DEPOSSESSIONE  ET  pojfunt  tnterdiSio  recuperand^  po/: 
poffefjoribus  ad  tnterdtSla .  5 . 6.&C,  I  fejsiotm^  21.&  fcquentib. 
pofiidereqmd^^dniitSMpoJfeJ^io-^H^res,  21. 

Colonus^conduBor^abfens,  22.23.48, 
VdJJaOuf^  emphiteiUdjfnsSlitdrms,!^, 
Pritdo  fpoliitus,  ,  24,' 

^bfens  qui  reuertitur,  2  y, 

MetUjterrore  pulfus^  2,J. 

ADVERSVS  QVOS  DE- 
tnrhoc  itUerdiSium  Vrulevi. 

2^.b.27.&  fcqucnt.' 
S$       per  ftidmfdmtbdm  vim  factt^ 

Nontenentm^hocinterdiSio,  ly.b, 
Sijpolidtor  decejferit,  dut  di^ 

14.1^.  yimvirepeUenSfCOttdiiSlor,  28. 
I5.b.  SUb  mjlttienomine^  28.b, 

•i^.  DEFINE  VELEFFECTV 
itf.Ki7*|.  mterdiSkyitdivi,  x^.defeqa.  • 

I         .  € 
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rumexempldy  6.j. 
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Depo  fjefsione  vfurpata  citra  vim ,  lex 
i.lex  vlt.  C.  vnde  v/,titX,fi  per  vim 

velahomodoj^c.  ' 

D  E  PROBATIONIBVS 

•  inhacmomenttaiufi^ 

^riticju£poj]ejs/oisprohtio,ihid.44, 
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Concurjus probattonum  eontrar/arum, 

■  44^.45.72.^.78. 
lus  <^  dom/n/um  an  htc probetur  va- 

leatfjuembencfiijs^  ibid.88. 
Summarium  ejl  hoc  /ud/c/km,  4^.^. 
Poena  Jpo!/.ttorts  non  parentis,  ibuL 
QJANDO  FINITVR 

/nterdiBum  Vnde  vt ,  redinte^ 

granda,  45  ^,4^.  &  4i-44.6«. 
^nno  Jimtur,  ali^uatidQ  nm  fimtnr, 

46. 

L  (X  7.  f.hflianus,  D.  commttni  diuid.  . 
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5"^  ohat\jui docc  dc  mrc  vcl  t/tul <?.  4  o . 

L,f/i  us  j^oi/atusre Jacra,exaptio  jpo-  ^n pojl an/i Jifccurrat  vti pof/d,^^ .\y,' 
lia tin 'nis^  ^o.h.   ^npfft anr, um  cri minolt mdjcio  recu- 

DLKEDINTEGRAMDA;    perctHrpoJJefstd,  ^«.b; 
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Oepr^efiione,  pr^ogmud^  iure  in 
BcdepdytuvUttone,  ^1.^5.^,88. 
Cnrhdtiover^  fdSld  pereppofttione^ 

61.  b. 

QVIBVS  ^PERSONIS  DA- 

tur  mterdicliivtipofitd.  6z.6^,et fiq.. 
Pofsidentiper  dlimnyVel  ciuHstertdn^ 

6i.b.^z.b.7i,b. 
Proprletdrio  ddtnr  ^firuihtdrio^  vdfi 
fdlio,  62, 
4n  colonOy  (jr  cm  creditori, .  62.b. 
Seqttejlris  vel  commtjfdrijs^  67. 
^^uiprimJpoliduit,d^dt,  C^Xy.h 
^n  mArittts  pro  vxore,  vel JncceJJor 
turbati^  ^4Ab. 

ADVERSVS    QVOS  DA- 
■  ttsrirtterdiBnmvtipofitd.  C^, 
Pro  omnicifisnomtdtis  (ytnrbdtionis^ 

6^juh. 

Pro  ommimre,^v(u;  ^  pojf^sione 
qiultbet  Jnterturhdtdf  6^,66, 
Proctjfationereijoiita^        .  66,b^ 
Contrd  idHntorem^djjfimdtoremdo^ 
.  ihid.6y, 
Enm qm prodlio turbdty  ibid.  yhb^ 
yjtfi  pciat  citrd  dnimnm  domini  0* 
pojjejforif^  6y.b, 
Inter  fjtoliatorem  ^  fhotiatum  quom 
tnodoproccdat  hoc  iudiciii,  67  h.  4 
INTRA  QVOD  TEMPVS 
pYoponidcbeat,  vel Jinidtnr  interdim  ^ 
Hum  vtipofstdetis,  .  68, 

QViC  POSSESSro  ET 
cuius  temporis^  ddt  imerdt£htnr  vti 
pofsidetis,  68.  b. 

:utbmdSiis,  vdfffiis  poffefao  indn^- 
Cdtnr,  .  69. 

•  ei/ 
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TABVLA 

iniitrereabpoJppioifMy  yh      mmtnr^  %ohm 

AN  PRi€TER  POSSES-  Sipuvtriuff^prohano, Mtfd,  %i,Si. 
fimemhkfrol^daminimmvei.Qjy  OUOD  O  HVIVS 
/«s,  ^MnhocopplwnMtmr  Mgmd  im^      dBiomsformulA  ^  IMm^  nm- 
te^fhvtipofsidHit    71.^.74,  fiiumtUcma^imt^forocom^ 
Xn  decimii  kdMstis  jtS^mt  pstro^     petmti,.  5 o.b.  8x.  b.  83. 

mum,  ibiAlDE  CVMVLATIONE 

Sivterque^hmfepojfejforem^  44.  \  fetitorij  ^off^mjvmefrMSkA 


45.b.7i.b.78. 
jyeescceptfonedommS^  72,^.75. 

AN  COEPTO  IVblCIO 
retinend^pojjefsionis  ^pofiitiffvel 
•  exctpide  ciujdem  reifpoUstianivel 
deieStioneviolentM^  73. 

Ve  vi Agitwretiimvtipofsid^j^Jb,  55. 

Si  MterdiSh  vti  pofsidetis  inciddtMe^ 
cufatiodevif  7^-7^ 

Si  vispofl adhihtiM^     ihid.  7^77. 

AN  FACIENTEM  NOVE 
*  vel fMS&tm  noniter  inmeo  repeliere, 
toilere,  rejlitnero  pdfsim  msms^ 
veipropriMMnthoritMte^  7^. 

SidMmfMEiumftt^        •  75. 

SicontrM  im  menm,  fi  im  toco  pnhlicoy 
fi  reficiem,  f^, ,  75. 7  6, 

DE  ACTORE  ET  REO; 
J)e fequcflro,  de  ttmmentiindido  vel 
fidMcidrti pojfefsioney  <Jr  de  appelU- 
tiont^  j6.b.  77. 

.^Hodiehocindiciunoefldnplex,  y6.b. 


'^permijp^,  83.  &&qtt. 

Lex  Officinm^  Dje  rei  vindic  85. 
DE  INTERDICTO  QVOD 

vi  Mut  cldm,  lib.  ^yDi^eJ^,  8  6, 
Vis  fumitnr  dinerse^  %6.bi 
HicefHn^etMtinM^  ibid. 
CUmfAEiumqMidy  87^ 
Hocinterdiunm  oh^d  detnr^  cm»  «e. 

tHryContraqMem,  Zj.UCeqo^ 
,Anderfepdchro0*jMms^  44>4^ 

78.88. 

SffeCbts  (j7* fSnis  hnins  inttrdiiH^  ^ 
^ttMndo  ceJjMtf  9$, 
Qho  temporefsitSMtt  ^ou 

TIT.DEREMISSIONIB. 

lib.j^^.Vigtfi.  ^o.b.loo.b. . 
DE  OPERISNOVINVN. 

tiMtiom,exlih,^9,Dk'^.  5»K. 
Momms  opm  anid,  tr^Use  mmtiMtio, 

iM&mUpiUs^ 
QnMmobrtmt^s^CMsifMmfiMi  mmoptr 
rismsntsMtiot  91. 


JttMtdentU^appellMtio,         yy.b.  |  Jtefe6Ho,dnfttnonsimopm,  9^^*9i^ 
D  £    P  R  O  B.  A  T I O  N  £  I  MrfeBiopnlfiicsoperisnonfiflitnr,^^^ 
polfcfsionisex  inre  ^  titnto  incs^ ;  J}omininm,Jemkm^MsscontrM  nMtm^ 


dentercot^irmMndey  ttsm  in  repts~ 
gtsntiM  contrMriMrnmpfoiMtionnm^ 

iju.-cpotfor,-  45.78.44.e57*/o^ji- 
In  inrihss  ^  Jemitntihm,  7  8.  b. 
TcjlimGnia  qttis,^  qndU  tfft  dlment, 

firepu^nent^  •'         .  8x 

T/tnlitsetM«tifmorpoffef5io,^9Jb,9o 

9 


53.b. 

,An  profemitmihm  dtttrt  nosn  ^mi 
mmtiMtiM,  ^  ioidL 

SiinpMcofitmnnmopns,  9^,b, 
Quf  perjm^nnmstm » trfffhm  mts* 

tstimnosmm  opus» 
.xfti  inter  dmiiimmJmSmi 
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TABVLA 

9m,  itfrhm     fecmut^  decretOj 


5p.  100. 

"Dtnn^Km»  wm/umwHsfer  fttifdA' 
ftWNMS  rifr9nufsimtm,ptr  tkt^to* 
ttm^  CSr  deJhpnUtione  mm  operis, 

VefatipUtimmtyHfrtnmfiione^  loi. 
Stipnlstienettmmof.  loi.b. 
QmmdoJpermtwtSkiMtio^ioi.  b.iou 
JUmtfsfo£t,diJfertm^,  loi.a.b. 
A'oi>  dtjfirtmtmkimimus^joz,  b.103. 
DE  ORDIN£  ET  PKO- 
^  fintintid  defSmhmt  ttomi 
opjmntiMtmms,  ^  Anfit  pojfefso- 
.  rimMnpftitwitindicin,io^,b,xo4, 
'^dl.fiprtmJ>,denoiii^,mint,atm 
.  /,  etfiforte,  l.  is  cmmfifamt,  vind. 
€ttm  L  4 j.  p.  dedsm,  inf.  104. 

b.  105. 106^. 

IttdkidtomrdxmtimMmsimjertutn^ 

ibid.107. 

QVOMODO  EXTINGVI- 
tnrnomop,  mmtidtio.  loy, 
tmiriemsntigtif  mttttntUiofisy  tin 
tUtnstione^  •  107.108. 

^Aitttmpore^  ^  qno  tempore ,  i o 8.b. 

•^ii  litisptremfttone,  10^. 

DE  COMPARATIONE 
l3r  totianrfit  intetjds€iomm  \  vti 
pofsid,  q'4od  ifi  midmn ,  noui  op. 
nmt,^c,  lop.b.  iio. 

'Ctfisnotoh,ieeommconemfr,  iro.b 


III. 


OE   BONIS  AVTORI. 


ktctufsdmimin(e6ti     al^s^  115» 

2>#  execnrione  olihgmioms,  ie  ne^' 
xisyVin€iisdebit»ibm,     '  u^. 

^d  l,  oh  m  diiemim,  C,  de  4^.  ^ 
•Uis.  114. 

JMMMinf  f^fknptimmm  t^  dMo, 

ii4.b.  c^yr^. 

I^miMgtetdefirto  vedimomo,ibid. 

Mifiio^poffefstoaem,  ^'Jormuld 

Megtfiet  dn£iioms,likeliijprofcriptio.- 
nesyprxco.  u^.h.  ii6, 

HaJ}d  pofitd,  ^  4it£iiotiisformHUy 

116.  b; 

"De  en^tore  honortm  ppefcriptomm^ 

u6.b.ity, 

PdBionesdequatddehititdntism  ddn^ 

ddJ.6o.D.depdSt,  117. 
Cnrdtonddfushonis  vendend,  em  cefi 

fisy  117.  a.b. 

CocHrfiuiicitdtomm,vel  fi  mdlt  fint^ 
•  .  n8, 
Qmenmveninntitum^onem,  ii8.b. 
Profcriptio  hotonm  tgneminiMns  hd^ 

bet,  11$, 
Formd     im  dttSiiennm^mntdntnr  in 

Vi£,  .       "  '  ii^b, 

^bfentisy  defiaentfsjhem^  non  itis  fU^ 

timprofcribnnttiry  laa. 
CurstordatureiushoniSy  iio.b. 
D  e  contumdce  in  redHhm,  i  y>.  b.  iirL, 
St  de  bonis profcriptisquitdfuper^yiit 
R  eus  contHmdcidm  purgdns,  .  ibi  d. 
Mtfsicnis  effeShsy  lM.b.i22. 
Contumxxvettiemquidpr^Jl  t,  m. 
Ve  mincre^  ilj. 
Dt  jdtijddtiofte  htC  He^n^j 
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J>9€ai*fe  co^vtioitek^hts  vemlitwnL, 
bm  iudiadtiiMf  imvMrimn^ix4J6 
't4it'ommsiehiiQriihomiUfi^i/en^ 
.iip^imti  .  115. 
im  CMnmudiy  vmM  imitcimii^'tz^Jx 
DE  PRIMO  ET  SECVN- 
.  doiecreto  .  ix6» 

jitceefiidmmirfeSii,  ibicLiz/. 
Secmulmn  iearefmn,mM  iomimmneC'' 

VeaanioBeimmhife^  12,7. 
Si  remn4n  cau§4t,  ibidb. 
Quiltns  copetst  hsesSUo,  liSJb.  119. 
Socif  quomoik  tenontwr pmd  refieere, 

»9*150. 

PnMiattes,  ^  commm  reficttnr  ob 
inmtis  ibid. 
af^nreirepqfini^fpojsitremmtisri  cSr 
*  refeShodeHitsri  130. 131. 

^AD  L.  PAVLyS  D.  DE 
^  folmiombm,  ^sUss  eim  titdi  ie* 

J)e  nmtstionenmnorniehitorn,  ibidj 
^i  creHtor  lO^P.  iefolut,  133. 
Nnmireprobif/anfi^^cmus  fntptri. 
cnk,pofl  marsm,       i)^  b.  13  4. 

i^WMf  reprobi^i,  nonfolmknr, .  134  .b. 


tabvla: 

IA3. 1x4.      imiiaitHrsftmiitanrl  I3SJ39. 


f  #  9«Mf  1«  conuentum fit^ .  159.^. 
SOLVrVM  SIMPLIC1- 
ta%  sminfmniter  in  cjuod  ex pluri- 
bmisbitmnceistpotm,  *  140. 
Usbitor feluityin  qudcMnfsm  vnit,^  40 
Eotscente,creiieor,  I40.b. 
i^iM»  ^  exprejjam  ^inquam_  cAufsm' 
cedst,  I40.b.  141,' 

QXl  SOLVERE  POSSINT, 
141. 

^  quoc^qieefutireclpit  ared  tir^  ibii 
QJ/IBVS  SOLVTIOFA- 

dendsfit,  141 K 

DEADIECTIS.  143^. 
DE*SOLVENTE  P  RO 

pro  siio,  0*  deceps  sSHonibns,  ex  /. 

Modejlmm,fiMfolut,.  144. 
SoimtnrprommtOy  ibid. 
C^iomtnmvtiturinreceJentis,  744, 
uinsbexecntioneenqtptat,  sn  Ifsbesi 

imfoUdi,  i44.b.r4T« 

Quipfoaltofhluit ftnecefnone,  i^^.b, 

AD  L.  MODESTINVS, 
y6JO^defi»imionib,  14^. 
poflfo!ntionemfaBam  cedipojsSt 
sSiiones^  14^.147« 


•lones^ 

Siplusfcrtptnminc^sioncj  quamveri 
,  -  ^ .  foiutum^  148, 

ifi  ^<wmf.  mmtlfoimmtur,  I  .^»  t/iryi4 pecnnis,foinens  pr^fimutnr 
M4.b.i35J   .^r»4//o,  i48.a.b. 
.  J»»  mafismvdst^entiietits,  jjtf.  DJE  L 1 B  E  R  A  T*I  O  N  E  PER 
S'inmninoni,fimtieterioresvetertbnsi     obliStonem  0^  ohfi^nAtwnem' is' 
iebitit,  m.b.  1^.137. 13S.13P.I     bits,  149, 
Cmcedithocietrimentnn^        15^.  Totnmiibitumojferenitmepioco,tK 
*rdormrremtt»iinminfpicitnr,jjt)id,      poreJioneo,  ibid. 


&137. 

U^ic.  wim^    r.CMM  Csnonicis,  osCt. 
iocenpbm  ie  mfttstiome  mmsomm, 
137. 

Bomtattsctrix^snmmstfas  vslor 


okstio  iupUx ,  sfs  vtdmlis  fuffkis^ 
^  149.^.150. 
•jino  bft^natio  requtritur,  1 50. 

^nyfiir^inhibeonttm^  i^.b.i^r.^ 
Vep  erfeiis  oidstione  ^obfi^mtione. 


uiyiii^uG  by  (jOO 


.  J>t  oblntione  ohfia>},itionc  in  mino- 
nlfUSyquAUs  ^^juomodo pcn  drbeat, 
*VArietrA&/itHr,        151. 1^3. 154.^1. 

DE  OBLIGATIONJbVS 

^  folutionibus  diuiduis  ^  tndiuu 
duisydd  /.  9.  § .  1.  /.1  .  D.defoitHa^^. 
&requcntib.     •  •     "  • 
Loci  0*  Ifges  de  ea  ivateria^ ,    1^4.  b, 
Quomodo  0*  qux f  i^nt  m  imt 

Pmdehm  no^filukmrMHito  credito- 
r/,  '    •  i55.b. 

Veohlirmone  plurium  corporumj^6 . 
V  e  obli^atione^enms^  vel plurium  0  e 
nerumy  '  ibid. 

\Adl.2.c).V.defoltit.  l^6.h. 
Jjiiuduum  in  flurtbm  hxredtbusdebi- 

torisy  157. 
1)  e  ffdtna  obl igatio  nis  diuidttie,  ib  i  d . 
Vtuiduum  in plurtbut  h^eredtbus  credi. 

foris,  ^^7-^- 
DE  OBLIGATIONIBVS 

foiutiombus  indiniduis^  158. 
Quomodo^cjH£,in  iurejumdnturm. 

dtuiduAjeruituSj^c,  158. 
Vepromiffore,  'ieh <  redibuseius, an i'- 
*.  nus foiidum  pYjejlet  Jfne  alijs,  folid.t 

feruituteAutfA^ium^       ijg.  ijt;. 

J>epluribm  hdtredihus  credrtorisanv. 
nifoltdum  pr^fletury  feu  res  debita^ 
feuquod  intereji  unriim,  161.J61. 
^nvnus  juts  cohar(di!?us  feruttutem^ 
fa^um,  ^c.  (^ujerat^  i^jj 
■  Vnius  vtCioria^  ferUentiA  prodejl  c<e- 
■   teris,  ^  1^5  b. 

Gbliv^uio  ^eneris  indiuidua  efl  ijuo. 
•    mcdoy  'i6y  b.  154. 

Jndiut  lui  effcFlus  hoc  ioco,  1 4 .  b. 
m^lttrnatiuA  oLli^atiQonfit  indiuidu.;, 

;^4>b.i6>J 


TABVLA 

Deh^eredibus  debitorhin  alta'nJt  'uif, 
C^ingcnere,  i6uh. 
Parsgeneris^  veisltematiux  nonfolui^ 


tur,  '  j6ih.i66, 

t.  ij.  fl tamin  dc  verb.  ohliz.  ibid, 
H^yedes  in  inum  conjenttrejiint  co~ 
gendi,       '  *  "  j66.h, 

Vep eena  1  Ui obii^ation t  ad ie6}a,  1 6"/, 
QVyE  FACIENDI  OBLJ- 
gationes  partium  pneflaticnem 
joiutionem  admittant,  vei  non  ad^ 
mittant,^  dcpce)>.n  ijs  adieffa^i^y 
Oblig»tionumj4ctendtexempla,  167. 

Fa6ia  qu£ fint  dmdHA^  qu4t  indmdua, 

1^7.  b. 

Quidfaclum  mdiuiduumy  "* ' "  ibid. 
Deobltgationetyadendi ,  j6%. 
Iter  feri,  non  fieri^  hilfere  iiceredolum 
abej]e,^<i  '      jbid.  17^. 

^d princip.  iegis  4.  V.de  v^b.obli^. 

de obli^atione,  dolum  abcjfe,ic)  8 .bi 
s/4nfaSlum  debttum ,  fit  fr^Jiandum 

prxctje.  169. 
*/inpectmiifrofA6ko  did^^fit  diuidua 

necne,  '  i^p.b. 
SipoenafitfaBoadieEia,  ibid. 
Pretium,  merces  faSit,  ^operis,  non 
diuiditur  '  ,ibid. 

DepiuribusfaSiipromilforihus^debitg» 

yibuSjVel  promifforis  hdercdtb.  1 7  o, 
Sifactum  ipjum  prifient^  vei  pro facto 

pccuni.tm,  *  '  r^o.K 
Indiuidua  eji,  •  ibid. 

O')iigatio non fa  ieniiy  '  171. 
Si  vnus  expinrihns  debitorlbus  vel l?je^ 

redibus  contrajMttJolidumprfflii^ 

tur^C^c.  171.17;. 
DeclM'fu[.-i,dolum  ahcffc^  syt.h, 
Rattones  redticrc^eji  tndtuiduum,^  72  .b 

.     ■       ■  .  >73- 
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Xhfmuhoblf^dtionifkcipidi,  174,      Mm^  '  t^Mi 

i>icopromifsip9nA,at^indimdiis,%yiJb  |  StipnUo^  dnpU,  HU»  ohli^atia 
lnfUinb'copromiJJo^ib*vdhmMm 

ihid. 

Ekh  mm  mm  fm$m  dAtty  l.fi 

JerMm,fi  qmamt, 
SmmiiRmMhttireg^tmy  'ioid. 
M€rtUt  mdiMnt  m  his  mimdms^ 

ProcmMim,geJ}or,  cdomu^fiitrimn 
'  frohitMm^     •    .    ^  175. 
Ho4mfom4non  eflotomikUmLjSiiii. 
Smfiu  cm.frmtM. depaenis,  i^j.b 
-        M  frnmMm  pomAvimri  po. 

^>  '7^ 
AN  POBNA  ADIECTA 

^Ummioi»  mm  nomt  mique  prin. 

i^3klocofi§cctdat,  176 
VMridiifpmMioinoblkitimttimddii 
fikdmdi^in  c9ditiomb,^,\y  6. 177. 
Jfi  /.  I.  df  penn.  le^,  cmn  fimiUbm 

Vd  rts^  vel  p4mu,  non  vero  vtmmqm 


debeti 


ty9. 

'w4n  prdtier  poensm  ie&cMr  interejfe, 

179,^.180. 

^Ufn  pmm  mtegra  fentpflr  pr^efietur  in 
oilfftiontpecnmny         1 8  o  .b. 
•W»  mceBtem  Mfftiomhus^  prxter 
jfecnnim  181. 
DE   FACTIS  DIVIDVIS 

Bipimespmd^mmvdheredes^  ib. 


etimus^defenfitms^^  ^ii» 
frnctmmicmtioy^tyitmdoperu^^t^ 
Etdnmminfecri^  onilUommspntM'^ 
uidun  in  promijjbre^  mt  m  ^ 
rtdibm.  ibid. 
DE  OBLfOATIONIBVS 
^  fiflmtiomlmt  per  ctnntntionrm 
tnddnidnis^ 
Plnresfeidekendi,item  hyooteca^  ibid, 
.Anlm^mim  hmmUedis  obU^ 

^et,'    '  '%r^« 
Yowf  cnrporisy  nec  captio  pl^rum 
txtenditnroontruhnredem,  tZS, 

TertinmpofJefforemfeqmtHr,  18^.  b. 
Dtjlinctio  gentrdts  6r  fit^'' 
potec*y 

Plures  rei  creiendi  ^  debendi^  fide» 
!»ffores  plnres,  maxime  in  iudicio,  1 8  7 
Sivnitantumexreis,  res  fu  data  mn 
meratty  ^  ibid, 

Tutores  plures^nominMtmeff  ^^rmdm 
toreSj  (^c, 

DE  INDiyiDVIS  FEV. 

dipr^Jlationibm^  l88, 
Cenfusomnisdrri  ve^ffUsJeuddiS, 

eJliniimdM^  't%th^ 
Fcudi  ius  non  eflferuituSy  189« 
Cenfus  ejl  indimdmmmbmymtitrn 

rattonem  cJr  ff^t 
Poena  tn  feudt  pr^flatkmbm  efiindL 

uidua. 


ibid. 


Sipro  ftcto  datur  pecnnid,  vd  poena,  \  Hincremoutntur  fuccefsionesfeudoru^ 

frmiffa,  an  dimdma fit,  181. 
ftmdfnct^dimdnoMdiecu,  vdfimdi 
vdpeamindttinni^  18^. 
fmi  ohUgaUo  dimdus  inter  h^redts 
.  iebkem  vd  creiitoris:<juo  moio,  \  8  3 
T^smtspUininreJactorunt  mdiuiduo- 
vnm  ■    igj.b.  cjT^y^f 

DeflipuUtione^^  cautionerem  ratam 


A  N%  ARTIS  PETITIO 
0* folutio  inducat  diuifionemidbiti^ 

i^oJts. 

^dificreditoresC.depact,  ibid. 
Soluens  nominatim  propartefua,  1 9 1, 
Deannuis  dthitis^  an  creditowvmmt 

liberet 
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rileret  i  JpliJo,  1 5?  i 

l^Iuis ffr^tudido  domim  mfAcit  diui 

ponem  ttelfiti^  19 
Trchatio  qu£  hic faciatddj         i  bi  d 
.^n  pro  c^teris  dehitoribui  inducatkr 

dtHifiOy  ^  ]bid,Sct92'. 
Contr.iX,sicreditorefy  ibid. 
Jola  pctitionepartiffinditcatHr  dt- 

uifio  dclyitiy  .  Ipi.b. 

'^n  per  Utis  cont^itiorum  de^Mrte, 

ibid. 

Ke^dns-prolfatvrexJ.z»  f,fittu»en,d, 

njerh  ohlir^  •  1^3 

pcr pjl.:mfcnt€ntianiy  l9^.i  . 
m JtMdisJolutto  parus  rtoceat^ihic 

194- 

AN  ^LIVD  PRQ  ALIO 

ffrnpofjitj  194.  b 

Jnf.iBi  y  indationis,  in  quantitatis  0- 

bligatione,  ,  1^4.15?^ 

^lma  proalio  fotmtuvy  19  ^h. 

DE  ACCEPTILATIONI 
^apochA^adtit^j^Mb,  ^.Digef 

196. 

Ciuilisfolutio  inacceptiUtioe9fl^  ibid 
^m4^eptiUtio  du^lex,  m^qmltana jlipu- 
latioy  I96.h. 
'^pocha,  ,  •  i9y. 

Jt^dy  SinSnvtdet  fud  4go  vt  ago, 

197. 

DimdmuM  &  indiuiduum,(^bli^atio 
generiSyAn  ^jp*^modo  Mcepto Jertur 
pro  parte^  I97.b. 

9^fasfruffus  ^vfrtAcceptofertur^ 
I98.a.b. 

Tdrtts  d/mtti^reiMttmm,M€cepto  ni 
feruntur  quire,  t9% 
^^aBum  denonfetendo,0*Mceptilati 
dfffitrmtt^  ipS.h 
Stutw^  procmntt»  mmgermit  aHu 
'$l^t^tiUtionis, 


^CiMdv^tTimi. 


rp9. 


.Acceptdatio  e^  apocha  difjerunt^i^^^ 

b.200. 

Probitio  m  exceptione  non  numerdt«e 
ptcuni^,  100, 
AD  L.  QVICVMQVE,C. 

dc  afochis  puhUctsJib,io,  loo.bu. 
Vres  apochxtrium.  dnnorum  coatinuo- 
rum,  ibiA 
contv.t  eam  prdcfnmptionem  l^giSy 
ad)>nttendafitprobdtiOy^  qudlis^ 
ihid.  0^101. 

Limitatfoa(^.t.Quicumf/e,  ibicL 
Ocant.tpocha,  2  o  i,b. 

D*E  AGRIS  VECTIGA- 

libuSj  ^  emphyteuticarijs  TrdSidtUS. 
adfeuda  pf£paratorim,  202. 
Deaciionedtre£id  ^vtili,  ibid.(^ 
20^. 

^gnucilivales  populiRom.  ex  hofti» 
bus,  cx  p;/ h! ic.it is,        2  o  2 .  b.  2  03.' 
^gri  ltmaattydd,ljndffris^,dedcqu^ 
rer.dom.  205. 
-f^rtlimitaneiy  a^iltmitrophi,  ihiiL 
D  cj}ubCicdtis  ^  mdnucaptis  dff^s^ 
lo^.h 

^griproprij  duUdtum^fitbcefmifoca^ 
b.intur,  ibii  ci7*'204.a.b. 

iUi  publici,  publicdtif  Ve£ii^dl 
Reip,  pendebantj  204,' 
Proprietas a^orwn  veSii^aliumcmue 
fit.dd.i,Q^i^iOydevigbf^  aof 
i09.a.b. 

^nifomnesigri  vfucdpfdntur^  zo{i 

zo6.ioy.  • 
^djj^_  D.dedam,itf^  IXitmfponfufl 
Djepublidd,  <^  c.in  idem^  ibid« 
Oetgriscimtd^mtemphjfteuticdrifs  ^ 
priudtttntm,  207.^. 
'^gri ciuitdtumnofSVeSiigdUs,  208* 
199^  yeiki^dljpeifetmmdrroripn,  2o8.bi 
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•  TABVLA. 
VeBl^aVm-el  csnme rton foluto,{>olfef  *An  k  iure  f>atroMtus  ^fxtronis  Ro^ 
for^x^eUitu-,  io8.b.l09.      mAnorum,  217. 

-    .     ^^-^  c//f«f«w  ^  ^Atronofum JpeacSp 


'Vommium  (^pojjejftoa^t  ve6lio^Alis 
adusftty  •        2  05).a.b. 

QgM££ltopoJeffortcomp€tit^  pro  ijsA- 


iij.b. 

^n Jeuda  ex  .tgris  veSligAlibus,  ibid. 


.  109. b.   ^nexmilitixrHmtHre  ^  CAfUy  218. 

'DtUatione perpetuA  (3*  tempofkU  Ad  ^nex feruitijs  ^  hominibus  Ro^na^ 
Im^um,^  Ad moitciitcmpm,  2 t o.  !     rum  legum^  homimitm,  homa^itm, 
^immiJirAtto  eorum  Agvorum,  2. 10. b.  |     2 1 8. b. 

VitrihHtArifS  ^Jit^ndi^rijs  pr^dijs,  ^nex  cefttts^yAfcriptxtijscolonis  (^t* 
Andtfferant  4  veeUg/dihus^     211. 1    fundis,  ibid.  t^i  19^ 

TributumyCenfut^  ♦  iii  b.   ^nexmtlitAribttsprxdijs  tnortente, 

Vf  em^hytheoft ,  f /r «/*  <itf  |     *  1 9 . 


iureempbyteoticOy  de  Jundo  quiJu. 
r ie  CAnone  non Joltito,  de  AttenA. 

ttoneemphyte<tftSy  Hi. 

PARER  G  A  D  E  I  V  R  E 
emphyutttico  ad  vfum  fmatdtMmm, 
215. 

VtfferenttA  inter  veterem  ^  nouim 
empliyteofim,      *  ibid. 
^nvnit/tntumexUberapoffitAc<jmrt 

emphyteufts.  ibid. 
^ntiqttus  emphyffotAy  vel  hxresetus 
^^ertmrckmreaondtutremphyt^u 

2r3.b. 

DE  FEVDIS,  114. 
JFeudafunt  confuetitdines^ex  fntbus  It. 
brifeudorum,  ibld. 


^n  ex  Lon^ohdrdis :  nequAeptAm ,  fei 
.  ex  GAdts^irAncts^  Germanis,  21^« 
b.iio. 

Franci  ex  GaIHa  aA  GermAYliAm  orti^ 
^apud  eos  feuda  oUm^    tio.b  221« 

TurcisfeudAfunty  5*1. 

VaJjailtAn  dominifmtfuorum  prxdiom 
rum,  2ii.b, 

Omnia  Jeuda  a,  Re^,  quifolus  domtnus 
direflusefty  22i.b.ii2,. 

Omnia  feudA  non  funt  ex  belio  ^  '^i 
proJ^A,  221. 

Omnia  vd  funtttQodia^  velfeuda,  qjdd 

AllodtUm,  322.b.l23. 

^n  in  dubh  pr^dtumJitfllodium,mA'- 
pis  quAmfeudum^  213.224. 


Ci^pititraaatusfcudalis,         2i4.b.'CAP,  1.  DE  DrFlSIONE 


CAP  VT.i.  DE  DEFINI 

monc feudt^  etymolf^io,  depro. 
ceffufeuioYum,  215- 
femUfuntbeneficU,  ^inde  definiun. 

ftw,  ibid. 
Seudum  nonefiim  vtendi,fedipfares, 

jProffietMsiommofiudiqmt  competat, 

Etinrus  vom  Feudum,  ti6*h 
De  feudorum  origtne,  117.  ^ fequent. 


^  multtplict  dtfferentta  Jeudorum, 

224.b. 

BeneficiA  Ecclefiaftica ^  nonejje  feudd, 
nec  A fendts^  ibi  d.  2  • 

FeudAEcclefi.tJlica,  »25.^. 

Feuduregalemulttplex,mAim  ^mtnus, 
Vuces,  Marchiones,^c.         2 16.  ^ 

Feudum  nobile^duplex,^an  tiobiUtct,  • 
227. 

Feuda  funt  nobiliA  fua  vt  ^  natura,vt 
homagium,i^c^  ^t-h 
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fABVLA; 

Uommfemmmy  tbid: 
yendum  li^Uy  nm Ug^u^  iip.  b.  230. 
feudum  reCiumJkmmimfvifpriu,  231. 
feudumdecdmerd  ^dcau$eitd,foldau, 

gugrdi^ygdjhddi^,  231.  b .  z  3 1. 
FeudHincurteextrdcmrtey^,  iii,b. 
Vominorum  feuddlium  (jSf*  vdjj&lloru 

^enerdfflurd^  ibiJ. 
TRACTATVS  DE  CON- 

itSlione  indebiti  cum,  l,  Frdter  a 

frdtre^  •  »34. 

Jndebitum  non  tfl  promutuum ,  nec  dc 
•  fol&audntitdte,  ibid. 
Condiato  indebitimultipleXj  134.  b. 
Vendturdii  obligdtione^      235,  lyi. 

jx,C*fcqu. 

DecimUobligAttoney  x^6. 
^d .  l.frdter  D .  de  cond,  indeb.  ^3  6.  b. 
O  bl  igatfo  fl tifim.  ibid.  237. 

Pecuiium  ^  eius  debitum,  7  •  t). 
Spedes  legn,  Frater,  23  8 . 


Confufio  debiti,  ^  peculiorumy  in JitC' 
cefiionc  pdterna,  an  ^  quomodo 
jUt^         ibtd,  1  j^.  0* fequentib . 

^n  naturdlis  obUgatio  hic  confundL 
tur,  i39. 140.  ^fequ. 

Noua  nevatio  tn  d,  l.frater,  242. 

Interpretatie  ftmpUx  di£l<€  leg.ibid.h. 

FecuUS^reaiienodfficitur,  ^^j.et  feq, 

Verftc*.adeOy  in  eadem.l.  2  4  4. 

Jnanes fubttUtates  dd  hdnc,L   ^4  ^.b. 

24^. 

DE  INDEBITrCONDI- 

EUont  per  interprctes  obfcurd  ^ 

perpUxd  fcribiy  148. 
J^aturaliter  debitum^  non  dutem  ciui- 

Uter,  an  con  dicitur,  24  8 .  b .  145^ 
^olt4tmnpererrwemfd6ii,  vel  per  er~ 

sorem  inris^dn  0*  ^mmodo  re£e~ 


Df^fMMi  dmSttf  UK^tm.^  in  rtfftH* 

EI  QVI  SCIENS  INDE- 
Bitumfiliia  M  rept^k  ntgati  di* 

bedt,    '  X^u 
.>4ndondre  cenfctur,  i^i» 
DE#  INDEBlTIS  PLV. 
mwi  dommm  prafldtiokikis ^  dm* 
w»dicdntmrfd»ver§  otUgentinJk, 
tmmm,  •  254. 
L.  fi  certiSf  C.  de  pd£i,'    ihid.  ^ fequ, 
ytrmm  fdimm  vd  mmrd^id  folutd 
^mdicdmhy   •    *  255.^. 
L.cum  dd  itt  rem  verfo ,  J>.  devfur^ 

25^.  ejT*  fequentib. 
Decenn^ prdftdtio  non  oblfgat,  ibi  d. 

158.^.15^.  3^0. 
Pn^tiontt  ex  cdufr  dUmentorum 
^  eleemojime,  157. 
Probdtio-cuiincombitin  hoc  drticulo, 

258.b. 

Cenfitsignordntie  255?. 
Q^id,  in  feuddUbmpr^fidtionibm  th^ 
debitiSi  2^0.  b.  2^1, 

OB  REM  VEL  PENSI, 
tdtitmem  mdebitdm  emijfd  cdutio 
obUgdtio  condicitur  ^6i, 
Quis  probet  indebitum,         2  2 .  b. 
IntefUmenu^  fdCidconfefsio  Jinecdu^ 

fd,i6i. 

Cautio,promiJsio  fmecdufa  per  nota-* 
riitm  exceptdy  ihid, 
Nudd  confefsioderecepto^  1^5.^.2^4. 
Confefsfo  pcfalfa  caufa ,  vbid, 
^ncontrdeamjcrtj^turdm  tefles  reci'» 
cipiuntur,  i^^.b. 
De  cenjitjeudo,  iniebito ,  db  annis  10, 
20.30.  c^c.a^^.  26^. 
Sierror  tn  his  pr<etendttur,  ihid, 
Ve  ^ecunid^romijfdj^non  numerdtd 

i  2, 
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Ltto  u  um  ohli^rMio  uetus,  ibld. 

JL.atmtndchito  D.  dc  proLit.  cum  l. 

ccncrtliter  C.  denon  num.pcc.  16  8. 
.Promirtcns  cln-em  juturam  ^  poji 
rion  cj},  tit,  dc  condicl,  cxitfx  dj^ 
ta.  t^^g.b 

Sircs  pfomijj*  ventit  Ad  tm^ofsibilc, 

l  N  DEBITVM  CIVILI- 

ter^cd  nMurjUter  dehitum  a  pupil. 
lo  0*  minoi  ej'ylutum,  an  condica. 


TABVLA. 

fccmix      excepUonc  r.~n,umcrat£  TcrKpus  .uia^fid:,  Vt!  repudiandt,  i^€m 

Hxrcs n-netur  in foltdHm,  '  ibi d. 
D  e  tr.infmifsione,  2-  8  6.  b. 

DE  REPVDIANDA  ET 
cmittendj.hdtrcditate.       •  iSy. 
Rcflitutio  aducrlus  aditionem^  288. 
rtptdiatAm  h^reditMtm  non  ejl 
re^rejjus,     '  i?8.b. 

DE  IVRE  DELIBERAN- 
di^debenejiaomuentArtjy  289. 
Cernere^  Cretioy  *  8  9 .  b. 

Nouumcj}iu$  deliberandi^   189.  a.b. 
SuccefforimnedtclMm,  iSp.b. 
iur ,  ^ .i)Tpu'ji'dus  (^ligctur rmtu-  Quo  tempore ^rfji^rtbtHtr  contra  adt. 

ttonemy  iS^.b.  ic?^.* 

Tempus  deUberandt^  benejictum  tnucn^ 
f^^^iji  290.30  r.b. 

A  D   L.  V  L  T.  C.  <^  ture  deUh. 

ipo.  b. 

Qufeiam  de  miiitnm  j^ritul^ijs^  2^  o  .b. 

2i?r.  19'. 

Hxrcs  pro  partetontitm,  adit  eam  juh 

•   tnuentarioj  292. b, 

Jntr.t  ijuodtempns  fit  aditto  ^  inuen- 
tartum^       i  9 » •  2  9  9 .  b .  3  o  t .  b.  3  o 


ralttcvj  an  fcrt!us,  an  monaclrus,  an 
'vxor,       lyo.iyh  Cs^fcijuenttb. 

DE  ACQVIR  ENDA  ET 

repudi.tnda  ^  diuilenda  hxredtta. 

te  ^decollationihus.^c.  177. 
^{jcredttis  cf}  lurts  non  rcrum,  i^T'  .b. 
DijUnllio  h^rtdHm,  delata  hxreditas, 

Quj  adircpoffunt,  178.^.179. 
f<^otahili.t  cju^dam,  279. b 

Pupillus,  puhcSy  i'xor,prodt^^us,  cura- 
tor,  mutus,procifrator,  aaeunt  (juo- 
modo^  2. 80.  feijuentth. 

FOR  MA  ET  MODVS 

adcundx  hicvcdit.itts,  282. 
Ccrncre  fcrho,  adne  de jado,  ibld . 
Quibns  modis  adsmus  ja6io  tantttm 

281.^.183. 

Sipojl  rcpudiatiotcm  (jUid  Jithtracfum 
Juoitith  hcrtde^T/elpofi  oditionem 
fuh  inucut  ino,  *  ^  ^S^.. 

1/^«  m  dubto  prefumitur  h^reditas 
adJt.1,  285.  b. 

Qui  conjm  fmplfcitcr^  an  fit  h^res, 


Quomodo  ^ njhi  fit inucrnanum^ic) 
Qui juhjcrtbtt  dd  requijitionc altertus, 

Tcjiesnofcantcontrahentes,  ibid. 
Quomodo  0  {juando  hdcrcs  ijle  folnit 

le^atarijs  (jy  credttortbus,    ^$ 5.  b. 

29^.302. 

^n  heeres  vcttdAtbon4inMent4r^,i^6. 

Rationem  red^it  hitres^  <juid in  eam  ve- 
niat,  quifumptus,       25, 7.  b.  29  8. 
Si  quid  hxres Jubtroxtt,  rapmt,  8. 
b.299,  ^ 


284.  fidtres  non faciens  inuentarium ,  vel itt 
Jidircdn.is  ^  donatioj  le^atum  an  pro  i    eo peccans,  (juomodfpunitur^^^^^b^. 
^aru  capitur,     28^.185,48^.^.1  500.301.6, 
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#        •     •  tabvla; 

DE      REPVDIANDA  Vi,m€tuMofiBArmitntUuQ,^i^}S^ 
htreihite /iperftitis^  505.  Vfsmetitfiie<^Mlis  efffdeUt,t!^dere* 


Z^,$4,D,de  acqttir.  h^ed,aimj,vu. 
iefm^lmtjutndib,  ibid. 
Cjie  aSdttoiUb^  305.^. 
C0reU  wffictofi fncdemttttkiir^^^oC, 
m  «i  comfetit  tmvtim  €&io  dd 
fiippleiHetttum  l mti/M^   30^.3 1 6, 
PdiUdefiin^^im^dinof^fiffxedendo 

mreproht,  ^o6,h, 
^ContrdfikmreimcMommr^  nftkmus 
tonfertsnepts^^yc^  306. 
.^ilimremuitiMtt  fdkfttH  <jmd 
^  Imit^mommnoexdH^ttiry^^oy.h. 
508. 

l^^Hmdtio  reidM£m  m^ecifjjum  fu- 
tnrefuccef^ioms^  '  .507. 

»  immmo  cwfirmetur  oi  remmr 
tidtio  luBteditstis.     508.  b.  305. 
AD  CAP.  C^KUyiSyde 
pM£lisi»,IS.  309. 
*  Ve filia  qu4emMi  wmiu  htreditatt 
futune,  bid, 
V^iBmnfsBimpstti/mmiifr^ 

dermhMbitioitesbfemiSj  309.3x0. 
'^mimr^msmmrflU^  ^anfilim 
inccoHtmttmrf  ^  510. 
CinextrdmMtrimommmvsleat  ^mn- 

tijttiai^  MnfinevBsdotis  dmone, 
^futdosrefttritmr,     311. 312. 
Siisefio  ^ydecepioinrejitineopa^, 

Snpplementmnmcumtmnpeteti^y 

312.31^.50^. 
\  J^onddfetejjehnreditdtian^defim&i, 

necidm  deUtd,  •  pt^h. 

9roximi  tST  tmmUM  paterna  <(s; 

matqfjj^  htccontitt^nitnr,  3 1 3. 
J}e  inranunto,  hUfphemia^  313.  b. 
^n  iuramtmo  firmetnr  pa^iminm^ 


uerentiali  metu^  3  '44**  3*^«- 

({iMf  didmhicfit^tdm  eimreiprohatio, 

•  315.^.    •  • 

RefHtntio  contrs  hoepoBnm^  ^  ii^ 

quodtempmpetitnr,^  contra^inos, 

•  315.^.31^.312. 

.^» fitpemn^entia  Uherornm  idpaSin 
reuocet,^  mors  aUormn  omninm 
liher^pm,  Xl6h* 

Reuocatio  adfiiccepoiteinrepMbatam^ 
ibid» 

Qupmodo  non  nocetidpa^hmt  liberis 
filin  repudisntiSy  \  ujm, 
In  l^timatione  ex,c,tantd^vis,fie 
repudiatio  ^U^  3x7« 
InrspnmwemtnrtrtmitMtitrf  |l7*b« 
DE  COLLATIONIBySa 

118.  Ho. 

CoOatiofitdupliciter/tfdre^wdremif'  . 

fione,^  3i8.b, 
VeninntvfiirnreicoKferendn,  ibid. 

^n  dos  omnino  c^ertnr,  etiamamifi^ 

318.^419. 
PRECIPViE-  LE  GES 
acqm^ionestitnlifanttUnereifaidf» 
CftdLe^Prj;.)!!.  ..... 

Familia^h^reditas^nnltis  modis  dini^ 
ditur^     ^  *  3U« 

Verehns  hnreditir^  per  harede captis 
expiiatis,  qu^  aBiofit ,  ^  cdtttra, 
quos,  «  31I.U)A2r.B4>b. 

Depecnlifs  confereniis^  Hindendis^ 

3AlA>.32).)29«  ^ 

Donatumfilia^o  mHiMly  ^i^ 
Impenfdcpro  o^doyhenefidojacerdo- 
tioflijfam.  3ub. 
Vidtica,vefks,tihri,pro fUdijsfil^a^  / 
'  «/Mfmr4fiMW^<r^iif4,324.)34, 
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TABVLA. 


fimiiU  ,  ^  m  stwum  dimderc  non 
tftnecejfdrimih  3^4  .b. 

p/tfr»,  h^reditites ,  vel  vnd  tnvdr^s 

locis  dpui  vntiiuiice  dwiddnrur,  »25. 
Jt«i  coUdtiom  ob^xktJnt&HS  ^  vfur 

r€  dehenrur,^c,  ibid,^^!^ 
'  J>ediHifton^f4&»ftr  t^Utonm^  mt 

defHnCium,  $i-^.m6. 
Viuifio,  confenC»  fine  mdicey  pUlum 

mtdmn  dmifioms  ,  vt  ^iflmfrSiio 

iure  ciuili^  ^  527. 

NifieffeSi*  ^trsditio  feftdtmi^yibid. 
VereihmreditMride  ex  dimfioniiimtfitdL 

Jnteripfosh^redesemBiotfty  u8 
nideodimfnoirri/ttnr,  ibid. 
Sinomifermiiremergityfires  perit^^  .b 
SicMmtumneem€itoprde^etury  $19. 
Siin  ditupamomffm fithmredSivnm^ 
ibid. 

^  plim  wuferdt  omnid  domitn  fer 
f(MtrenOf  519.^.^21 
l>fe  COLLATiaNIBVS, 

^xtejhmento^inte/huo^  ^fnid 
confertur,  |$o.b.35i. 
'  ^n  domttio  fimplex  eflf^t^  dfm, 
.  dhemdncipdt^s,  j^o^b.^^r.ju.?;*. 

infmitermsfitCoiUtio,i^incofi^' 
terMilmSy^^^  dmdtione-fimpliei, 
»1. 

XAHfoffitCoUatio  fXf^i^^i,  V>th. 
Qittdde  rehm  fiUi  emftts,  velfub  no- 
mll^fitfiimtfuis,r«mihititperpdtre^ 

PefimiftibHs  pro  hmteditnte  cmmimm 
fiSiisper  hieredem,  .^4; 

Sib^redun^tMmCdfitdnt  vendit  rem 
h£re£tdridnh  ^^htfi^. 

J^efrdfiriftiout  reihmreditdrisinter 
h^redes,  555!^. 

I>epr^cr^fiomh4Bnditmf^^or 


nis  fdmili€  trcifamddt  inter  hmi 

^Mnfmrepndidthmreditdteks^cS^erdt  ' 

dccepta,  33^^, 
AD.  L.  FILIVS  QVEM, 
DeTreMlianicA  deducendd  e^fi^ 
deicommijfi^ciimdimditnrhnredim 

.f^r  337^<S?*/«y». 

ftdeicmmijfum  muli$plex^ 
diut  veniant  in  r^itmionemfiJei* 
commifii,  fJ7.b.|3«: 
C Apere  z'nifo  rmiter^lifiirmiter, 
Dondtio,pr^l^atmn,0nr^ituitur,^  . 
Ex  quo fideicomiffo  qudrtd  detrdbstmr,  *  ^ 
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Dedevmnt^non  dttndhmitnr,.  fndM 

TR  ANS  ACTIONE§>. 

PAQionesdecmmnibm,.  347^ 
^iMe  prindti*  idi^K^oJk  caeptdm 
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LicetdecdfitdU,  ^cnr.  i4Sf.h.  ^ihi 
.^tdccufdtione pomodoi^icedt^ 
•^fofldccnfdtionem,  jjGb 
Qifidmreo^misindccnfitore^fitrdts^ 


unt. 


TAB 

^usleSltole^isT^tzndgCtC,  rcpro- 
hdta,  '  551. 

Bxplicdtio.L  Sifuidem.  C,  de  contrah, 
ftip.  •  55Z.a.b. 

T rdnfnElto  dcaduhrrio an  fit  cri- 
men  capnale  (s*  letale,  ^$i>^h. 
VeraptUy  •  ibid. 

Non  licet  tranfigm  de  crimine  quodno 
habet  pretium  f^^^ij^y  ^  5  4- 
'^n  liceat  ante  accujationethj  554 .a.  b . 
T^trudefalfo  pacifci  liceat,^^^.b.^^6.b 
Ve  verbts  {citrAfdfiA€afdtior^em)  in 
l.Tnnftgere,  ^  .  •  Jl^^.b. 
^acifcimur  de  dmli  aSlionc  criminis 

^nox€,  55^.a.b. 
\»An  ea  cimHs  aSliO  ft^iudicet  crimi" 

»A  35^.b.557»a. 
Tranfa^iodecrimiiH,  hodienecetreo 

^aSiori,  357. 
tmofactle  refcinditwr^  nip  in  priuato 

deltHo^  ^  '  l^7'b. 
D  E   PERICVLO  E  T 

commodo  m  vendtt€^  fy*djjs  capi' 

tulis,  '     358.  b. 

2>tf  cuftodsa,^  deferiailo  teneriydijfe- 

runt,  ibid. 
Ve  cHftodia  rei  vendit^  in  (^u^titate^ 
I      velgenere,         ^  ^58.^.559. 
Cafu^iJJarevenditOf^udpr^liMtnr, 

559.  a.b. 

i^dfien^torfitinmord  rematcipiei^ 
dty  )59.b.)^5. 
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iS^^^  N  T  E  R  D  I C  TA  funt  Edicta,  decrctaPrxton.i,  for- 
|!  mul.i-,  ludicia  dc  poircirionc  non  dc  proprict.irc ,  /iuc 
\^  album  prartohs  inlpicias,  in  qiio  propolita  crat  Inccrdictj 
■ig  I.i.  C.  dc  Intcrd.  liuCjFormulam  cditi  Intcrdicliadiiti- 
t^anrcs,  &  tormulam  dati  rccupcratoris, liuc  ordincm 
huius  ludicij, folam  hic  pofTcflioncm  difceptari  vidcbis.    Et  propter 
interdida  fcribitur  in  Li.§  huius  D.vti  pofCid.SeparatAdelfeteUcpoJJeJl 
'foaproprieuteytumm  1.  Naturalitcr  D.dc  .icq.poircfr.Nihilcommtme  po/fe/?!» 
TfM^etproprietafCHm  poffeJ^tone-yC]}io  t?orian  alludit  lcx.  quxftio  de  vcrb.  ^/^»- 
iign.      Pojpjiioai  arro  iuris  proprtetate  diftat,  quia  poffcj^io  vfus  cfi,  /i<rer  t'*^' 
SUtem  proprietas  loci  ejl,     Quanquam  is  locus  ad  tnbutaria  &  ili-. 
pendiaria  prxdia  pertincre  vidcatur.    Non  ficmahis  diflidct  pof- 
fbfllo  a ^roprictatc:  Imo  dominij  parccs  dua:  iut,propnctas  &:poircf. 
fio.;  adco  vtpoflTcflio  flt  pars  vel  maxima  domnni.  Vndc  vfusfruclus 
pars  domini)  cfl-,quia  poircflionciu  habcr,qu^  cflpotior  &  mcljor  pars 
vel  cfFcdus  dommi?,  qui  fcnfus  cfl:  1.  4.  D.  dc  vfufr.  Noflri  quoquc 
lurcconfultijintitulisDcrcrumdiuilionc  l.i.  D.  dcacqu.  poflclT.l. 
cxhoc  lurc  D.  dc  luftit.Et lurc,  putant  cx  occuparionc  &:  poilcflionc 
dominia  cocpiflTc  origincm  lurc  gcnDum.  Alitcr  Thcologi  cx  afligna- 
tione&  diuifionc  Pacnarcharum.  Ea  proptcr  in  dubijs  caufis,  cx  pof- 
feflione  prarfumitur  dominium,in  dubio  po^rcflbr  ccnfctur  dominus, 
in  1.  fluepollidctis  C.  dcprob.Sicut  c  contiario  pcr  dominium ,  ac- 
quintur ,  nafcicur  poflclTio,  &:poiridcndi  ius,atquc  adio,  ad  hoc  vt 
pofl!eflio  vacua  domino  rcIinquatur.Ex  quo  cflidunt  intcrprctcs  in  1. 
qui  vfumfruduD.  dc  vcrb.  obhg.  Domimum  non  cflc  abfquc  vfu- 
vcl  caufili,  vel  formali ,  id  cfl  abfqucpolTcflionc  vcl  naturali 
vcl  cnuli.  Hacrationodominium  apolfcflionc  non  magis  fcparatur, 
quamrcs  a  ciuU,  flnc,  matcria,&  cfFeftufuo.  Idautcm  vcrum  cfl  in 
concrcto,  (vt  nonnufli  obfcurc)  vclpotius  in  ipfo  rcrum  vfu ,  lurc  & 
iicu.  Non  fic  inhtibus,  quia  lis  dcpoflcflionc  feparatur  acaufa  pro- 
prictatis ,  Prartorqucin  inccrdidis,  qua^rit  non  dc  dominio  ,  fcd  dc 
poflTcflionctantum,  vciadipifccnda,  vcl  rctincnda  vel  rccupcranda.  '1^//^ 
Iddrco  in  ijs  ncc  agcduin^  ncc  probaadum  »  ncc^  pronunaanduin  dc  r««r. 
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proprietatc,(ed  clepoile(fionc,vchoctaiici2m  intclligttoradquem  ex 
litigdcoribus  mterim  magis  pcrtiuere  videaturL  i.  s.  i.  D.de  lcinere 
aduquc  priu.  Hxc  regula  perdit officium {iiuminpaucis  interdidis, 
quae  nontantumpofleSionis,  (edetiam  rei>  hoc  eft  dominij  pcrfccu- 
cionemcontinent  i,  $.  quaedamD.de interd.  In  ijs  quidem  prim6 
&  pra:cipue  litigatur  depo(le(rione,fedhoc  fingularehabentquod 
interdifti  cauia  trahit  ad  fe  qu^Hioncm  de  duminio.NulIa  autem  Cunt 
{f^^^L,  ii^^crdiftaqua:  proprietatis  (blius  caufam,  n6  poifeifionis  habeant,vc 
^Ztm,d»'  ex  coco  incerdi6^orum,iure,tRi£btu,  vfiicomprobamr.quareinfine 
mmHtn-  d.$.quxdam,vcl(ubintciligi,vel  rcponi  dei>et,vox(tantum)  vtfic  lc- 
fftwmt.  g,jjyj.^  vtno»  mirumfit.fi  qutinteMi£UiiirmfimiU4rmpm'mentU,pro^ 
prietdtif  au^km  non  pojfej^ionis  utntim  hdheMnty  eamquelectionem  fiia»  « 
*dcnt,ind.$.quxda,propofitaeXcmplainterdidorum  quxpofTeflb- 
ria:  liti  admixtam  habet  quaeftionem  dominij  &  iuris.  Huiuunodi  eft 
interdi^m  dc  itinerpa£tuque  priuato ,  quod  duplcx  efl:,tn  primo 
Pcirtornoninquiritdeim'e  &  dominio  teruitutis,  (ed  an  quis  v(us 
iit  &  poflfderit  1. 1.  $.  I.  D.  de  Ipn.  aft.  priu.  Secundo  quod;  cft  de 
irincrc  aduque  reficieAdo,  Nonfift  (atis  pfobarc  vflim  &  poflcflio. 
nem  leruitutis,  nifl  (prxter  naturam  intcrdiftorum)ador  doceat  dc 
iurcferuituris,  Rario  cfl,quoniam|refe^o&  reparariomagnampoft 
ic  confequenriam  6f  mutarionem  trahit  1.  ).$.ait  Prztor  cum  (equeiit. 
D.eod.rit.  Idemiuriseftdcintcrdidoquod  datorpro  locis  rcligio. 
fls&facris,  facelli$,  oratorij$,fepuIchris,  fi]brelliis,iedibus,  iureprx* 
i$:flionis,&alijs  pia.Togatiuis-,  Non  uncum  qux  pcribnis  Ecdeiialncis 
competunc,  (ed  eciaip  prophanis,titulo  fundarionis  &  docarionis  ytH 
quo  alip  iure:  Idem  in  incerdido  dc  libero  homine  exhib.  ric.  de  lib. 
hom.eKhib..4Bcjdelib.  exhibend.  &  dcducend.  Cuml.  i.  D.de  rei  vin- 
dic.  Similffcrinl.i.$.  vlc.  D.  de  aqua  quoc.&xfHua,intcrdiftumde 
aqua  caftellaria,qus  ducicur  excaftdlo,(cu  rcccpcaculo,  quod  aquam 
UfiM^  publicam  furcipic,  quam  duccre^  cftbeneficio  tantdm,^jS£  permii^ 
lii  vd  afllgnarionc  principis:vnde,ea  beneficia  vocacur  aflignaciones. 
Si  quis  in  vfli  &  poncflione  illius  aqu.e  turbeturi  aget  quidcm  interf- 
^^***"  4i^o  de  aqua  quotidtana  &  atfliua,  rcilicet  non-  di&itbandd|ncc  im- 
pediendl,  hc  eo  loci  adijcitur,  eam  quxflioncm  fiairi  adignaaonibus, 
Quod  iignificac,  hic  non  efle  ^cis  ( vt  in  ali)s  iiicerdi^  fisfficercc) 
Docere  &  probare  prxccdencem  vfum  &  poflefltoncm,nifi  praccerea 
ador  doccat  aflignacionem  eius  aqua^libi  iPrindpc  £idam.  Najii, 
yt  cexcus  Aityaut  hahet  im 4qu€ t^ffuumn fibi,tunc  vincct in  interdi£to: 
4N»r  non  hgbet^  tunc  intcrdidum  abco  piopofitucuandcit,/iWfnw roiw 
d.  §.  vlc.  Hic  fola  pofleflio  nihil  iuuat,niii  probctur  titulus,  ius,  &afli. 
^nario.  Idquc  ipccioliccrj  ob  cauiaiii  U  ^uorcm  aqua:«  &  ru  publi-. 
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ce,  in  qdl  poifefrio  non  acquirinir  folo  Vfu,  nifi  a«lfittituhK.  Id 
quod  notandiim  cft.  Hoc  inceididum  non  pr^it,  .i.  non prarparat 
€aufamproprietati$,necabeafeparatiir,vt  cft  in  alijs  interdiais  ds. 
vlt.  vbirecendoresn6nulii,eaverba»  Bthoc interdtchmfmiturtotum^ 
male  immutant^contra  omnium  Codicimi  fidem3&  fic  reponunr, 
^oc/Wm6^lo)S»Mi«r*o<i««i:faoceft(inquiunt3pcrJinterdid^ 
cditom,  in  ca  litc,  quacftio  aquat  definitur.  quat  emcndatio  U  lcdio 
noua,euertitur'cxfiipcrioribus  cius  lod  verbis.  Meminifieautem  d©- 
bcmus  in  hoc  intetdifto  totam  quarftionem  finiri  ^gnationibus, 
adde  in  quibus  ius  vcrtitur,  nonj^ofieffioyVt  diflum  eft.  Ergo  totum 
ncgotiunon  finitur  intcrdido,cu  in  interdido  ibla  pof&lfio  yerfctur. 
Quaproptcrrednc  veterem  \c^\onQm,EtlHKimtrL6himfinki»totHm, 
Horum  enim  vcrborum  fenfiis  cum  fiipcrioribus  opame  quadrat,hoc 
modos  autfaabet  iusafiienatumfibi,  tunc  vteturinterdido:  vel  noh 
habet,  tuncinterdi£l;um  finitur  cotuhiy  lis  dc  interdido  feu  de  pofTcil 
fione  finitur  &  extinguitur>  tanquam  fruftra  fit  inftituta^  cum  defi. 
darafiignatio»  &  ntulus  ;fbua!yCotaque  ha^qiutftio  finiacur  aftigna- 
tionibus ,  ncc  folius  pofieffionis  probado  fiifflciat.  Ih  iftis  inter<y6lt$ 
iusfingulareeft,  vt cum  poirefiione  proprieta»  iudicctur ,  vt  pecito. 
rium  &  poneftbrium  cumulccur  (aiuntinterprctcs)  fiue  eodem  iadt> 
:  dodeddatur.  Inca:terisdepofi€^ionetantumaginir,probatur,pro-. 
nuntiatur.  Vndc  Canonifids ,  &  Vttlg6, interdida  appcllantur caufie  ' 

rofiefibriat,  ad  differentiam  pecitorij  iudidj,  leu  fads  .dc  proprietate 
qui  pedcorio  D.dc  rci  vindicQuu  peddo  afdonemin  rem  /ignificac 
l.pecunix  verbu  D,  dc  verb.&  rer.  fign.  Ex  quo  cxplicatur  illud  de  a- 
OTonibus./i»4^w«r^ro/rri>f<<i  "OertitHr,  ininterdiSiapoJpfio 

De  notadbne  vocis  InterdiSium  varic  omnes  icribunc  poft  luftinia- 
numin  dculo  Delnterdi£lis  ^.Inftic.  vbi  lcuiter fi^is  interdi^  hinc 
deriuantur,  quia  inter  duos  dicantur:  Idco  delet  Akiatus  ir?terduos^c 
pro  iis  yerbis  reponit>  Interim.quod  reprobat  Contius,&Ittftinia4um 
('  tuccur quadamiubdlitatenihilo veriori.qua;fimt  omittenda.  Qup- 
niamhocbrc  ue  certumquecft/interdida  ex  eo  fttifieappcIlaca,qQod 
incaufispoftefibrijs  prsetor'(empcr  vteretttr,  verbo  incerdico,  vcro, 
isterdicam,vecabo.Primum  in  albo ,  qua  parcc  loquicur  de  poilefiSo- 
.  ni$  pugni,  &  concroucrfia:  fiuein gcnerc ,  (iucin  fpcde,  De fpedali 
quopiam  illterdi6^o,fic  diccl^c  nc  vispatpnevith  po^identiyriCpoffdCio 
ciiiqucfuaturbetur»  neadipifcend,nerccupccand»  ne  redncnd  pol^ 
ieilionem  exediShJdecretomeOy  Vis  fiat  interiicMm, ,  t«l-4^o,prohibebo, 
ccim  Pnetoraditus  a  licigantibus,  cdcbat  interdidfi,fainc  edidointer-^ 
di Sti,  hk  verbis  Vtipofitdetisj  ita pofideatis,  vim fieri  veto ,  ^  fic  dc  fimi- 
Jibus.^Nccnon,  in  fotmula,datiperpr«torcm  lecnpecacpris  interdi^ 

-  .  -         ■  A  ij 
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DE  INTERDICTIS. 
ccbat»  TCtabac,  ne  ad  anna  parces  veairent.  Acque  ex  prunls  vetbis 
•  edidi  dc  interdidi  pnecorij  fingula  incerdidbi  Aomen  accepcrant» 
rdlicec  incecdidum  adipifcedar  podeifionisy  vel  quonun  bonoram 
vel  quod  legatorum  1.  i.  D.  quor.  bon.  1. 1.  D.quod  leg.  Incerdi- 
£^um'recinedse,dicicur  vti  nodideciSyli.D.  vti  poifid.  InterdiAum 
recuperandzj  didtur  vnoe  vi,  1. 1.  D.  de  vi.  &  vi.  acm.  Inter- 
didum  vtrubi  1. 1.  D.  vtrubi,  interdi&umquodvi,autdamLi.D. 
quod vi autdamyEademradonefeliabentin  iure  ntuii,  vnde  liberi» 
vnde  lcgitimi>vnde  cognad,  vnde  vir  &  vxor»  6c  fimiles.  x 

Dediiferentiainter<u6fci,decreti,&  edidi  pr^torij ,  adios  in  (choll 
certances  relinquamus:Ctim  ea  verba  Cxpe  confiindancur ,  edam  ab 
ip(b  Tullio  pro  Caednna,&  alibi  iiepe.Quaniquam  proprie  edi6hun  iit 
lcx  pnecoris,Decrccum  fic  magis  fingulareedicu  vel  iimtim  prarcoris: 
Incerdidnm  ver6  iic  vel  edidum,iB  albo  fcilicec, vel  decretum  in  edi- 
tione  interdidi^quod  totum  reipidt  caufas  poflciTorias ,  vt  diximus. 

Fruflra  quoquc  difpuccs.quo  modo  ditferat interdidum  ab  adio- 
ne,  Cum  re  ipiiincerdidum  nihil  aliudiitquamadio  de  pofleflio- 
ne,  vteftin  Rub.de  interdidis,feu  extraordinar.adio.qus  pro  lus 
competunt  lib.45.]D.  &  apud  luftinianum  inprincipio  &  §.  vlt.  de in- 
terd.4.Inftitut.  ' 

-Porr6  intcrdiffcorum  per(ecutio,executio  vulgo  iaihiiftio  &  or. 
.      '  dp  ludiciariiis,  mulds  olim  formults,  folemnibus  atque  cautclis  coiu 
tmuZ  flablt,  dide  dt.  deinterdi£b.inprindpio.  ErMntMtmmerdi£is,form* 
terJi(tmt4tfiiee9nceptionesveirhoru/n^ijH!bmPrdgtor  MutiifMgt  sliqmi  fieri,  dut  fieri 
frohihehat^dtmdepojfej^oneditt  (jHAfipoJfefioneinter  diqnot  contendeMtnr,  • 
Etini .  ylt.  fitmendo.,de  ordine  &  veten  exitu  interdiAord,hoc  eft 
<onceptis  verbis  ac  formulis,tumprocedendi  radotie{blemni,qus  in 
interoidis  (eruabatur, vt  ait  Theoph  Jn  dt.  de  interd.  quax^uc  plena 
ttxCLt  fiUMhimmMcuptis ,  m*^vS\\ViSx^mbdgibusformiiUrnmX 
jde  9uerdi^./r»lh*tionihns  L  vlt.C.  quor.  bon^H  lc(quia  faciimtad  itu 
terdiftorumexplicadonm)  ifb  referendafimt  ex  CicFab.  alijfque 
probadsauthoribus.  Volens  interdido  expertri,coafiilebacprudcMS» 
Ciceroni  pragmadcos  ^  cautores  formiuarum,an  ex  a&o  prsetons» 
"velexedido  pcrp'etuo  fibi  compecerec  interdidiii,  &  quale  quibiiA 
Cffvr  N»  qtic fbcmulis  condpiendtmi  cfiec  Necenim finepenciilo,& cafii lids, 
fwmnu.  fy^  ermbatnr,  adeo  lices  execcabancur,  it  eas.  fbcim  inido  lcuiifimus 
infyllaba  errorffa;anguIarec,tefte  lufiiniano  ficalijs.  A6bor  econfulco- 
nbus  firenuus    animacus  Praecorem  adic^  6c.  expofici  fafti  nacmdo* 
nc,quodnoniure  tuibaretur  in  certz  rei  pofleflione,  pofiulabat  ab 
co  interdi£d  formulam  fibi  edi,  vel  pro  adipirccndi  poflefiione,  vc 
eftin^tit.  quorumbon.£i:dc.<j[uod  lcg.  vclprorecppcmda,  m  dt.  vu 
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DE  INTERDICTIS,  j 
poffi<l.ciim  titt.(equendb.  Hoc  Jnterdi^  a  prsetore  impettatum  &  e. 
dicum,  affcor  denundabac  reo  Iblemniter,  pneientibus  ciuibus  Ro- 
manis»  iuzca  denundationum  fomlulas ,  quar  lici  prsire  debebant »  vt 
^o  loco  monuimus;&  reum  interpellabat  tefbto»  vt  pareret,  vtlo^ 
cum6cd:et  interdiAo.  Reus  aut^n  v^l  parebat  ftatim,  reftitucndo  a- 
£ton  p.oirefiionemy  &  k  quzilione  ac  moleftia  deHften  do,/0citf  timc  erat 
pltm  $9tirdiSlo,yt  aiebant:  vel  no  parebat  in  tcrdido,  atque  tunc  in  ius 
adPractoremtrahehatur,  &  reus  agebacur  ,  de  contempco  Pcartohs 
interdido  veliuiTo:  Ibireus  {iiam  cau/am  defiendebat  cur  interdifto 
iionparuii!et,inccparcredebuinetexempli  gratii,  harredi  proponen. 
ti  interdi£kum,f if^nm  tMmonm^  pro  adipitoenda  pofleflione  fudi  Tre* 
batiani;tanquamha!reditarij:  Reusobijciebat  fe  fundum  iUuin  non 
poflidere  pro  hanxde,  ncc  pro  podeilbre:  ideo  non  reftc  conueniri  Cc 
incerdido.quor.bon.  vt  paret  ex  illius  interdi^  formula  prxtorii:  vel 
negabatfundum  dTe  deiUa  hzreditate,  vel  a£torem  eUe  hacredem: 
Deniquecontendebat,interdidnon  debuifTe.  Tuncpraetoriitigan- 
pbus  dabat  Iudices»qui  recuperatores  dicebantur^  quia  iudiciis  can-  fj^^l 
cum  reflirucof ijs,  &  rebus  recuperandis  addicerentur.  Nam  Prafto- 
teslatUhirifiiiiiiimBm/mqmt  GeUius,  iites  non  excqucbantur,  non 
inlbucbant ,  verum  dabant  iitigantibus  arbitros,  in  bonae  fidei 
tttdfdjs}  Ittdices  in  ihiAis,recuperatores  in  reftitutoriis^vdud  in  inter- 
,  didis,  TtcxCk.Tlieoph.&Iureconfiiitcol]igiturad  dt.C.depedan. 
iudidb.  Vnde  lucemaccipitjiliud  hreue&  obicurum  Pauli  lurecon- 
fulti  in  Sentendis,  Is  vero  m<^uemex<ii£h  interdiceretur ^  fi  rem  velit 
d^mdere,dfe4iudexjMmiturf  atms  grhitrMtu  abfilutiovdcondemJUtio  fit: 
'Hxc  verbafi  rem  velic defendere,  G;dii  verterenc,fi/e opponacincer* 
dido.tdem  exemplum  daf i  pocell^n  incerdi£Vo  vri  poifidecis,&incer- 
"^diOto  vnde  vi:  cumreus  exdpic,incerdidnondebui(rc.Sic  Ebutius  nc. 
gjibac  fedeiecifle  Cardnamj^  quiaCardnanon  poifidebati  £c  rerelli- 
Cuiile  dicebac,fi  quid  refiitucndum  efiecqu^  tota  cH  quarflio  illius  iu- 
dicij,quod  Cicero  decorquecobicurc  vccaufxreruiac.  Deindeiniids 
cxordio,in  rem  prarrencem  ibacur,fiebacqttc  dedudio,vc  confiarec  dc     ^ .  , 
«Qrporefiindiiicigioii:  Qupd  Rom.imiurisfcriptoresexponuncver-  ^*^*^ 

moriBmfd^,  ^  aduocads  vcrinque  amicis ,  cx  Cic.pro  Ca:<:ina.vis 
iUanoneracIoIida&  vcra,  fedqttfi||£ana,  Feftucapn,  imaginaria ,  nt^^X 
fi  vclis^undica,  namfiebac  in  iure^^Ppfh  Pra;core,veloorani  ludice  da- 
tQi  fiebac  moribu$,hoceft,  confuctudine:  Cdm  vcerque  iidgacor  in 
rc  pr2eiGnd,a£hisaiiquos  po(rcfrorisagcrec,acexercctec,quo&po(^ 
icfioremacqneincercii£bo  Aiperiorcm  ceftacentr^ 
]?^xccrea,inincer4it^is  i^onfiojti^  inccponchim^j  tefte  (^milia^ 
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DE  INTERDICTIS. 
s/r*»i/?o  no  In  y/vtmfponfiomlms  qu^  tx  interdiilu  funt,  Rotnac  olim,  aftor 
iinUei^m  xeamj  &reusaftorem,inicioiiti$coram  iudice  prouocabac  iponfio- 
ncfcupoenl,&muiaaccctxpccunix,abcoprx(tand2qiiim  lirc  vin- 
ccrecur,  vcapud  CiceroDem,(pon(Io  ccrtxpecunix  viciHim  fa^cft, 
pcr  Ebutium  &  Carcinam,  ni  Cxci9are(hcutus  cfl'ct,ex  cdidoPncto- 
ris.  Ndgabac  Cxcina  fc  rcfticutum  cx  incerdi^o:£butius  in  contra- 
•  riumdicebat,c6rercfticui(re,vnde  dcicciflcc:  acnon  dcieciiTe  Carci- 
nam  eo  fuiido  qucm  Czcina  non  poftiderec.  vidus  auccm  vidori 
pecuniam  (poniioni$appcdcrecogcbatur,quodnihil  almJ  crat,quana 
mul^  &  pccna  iinprobc  lirigati$,cauia  cadencis,  vc  ex  Quin  tilian  o  Ci- 
ccrone  &  aliis  colligicur.   Hocautem  fponfionis  ^cnus  logc  djlfcrt 
ab  caqu^rcfcrcurin  1.  fiRem  S.vlt.  D.dcpiarfcript.  verb.  &I.3.D, 
SMT^mS'  dcalea:  lufu&alcat.  Qu.r  v.ilec,modo  fic  demodico,acde  pecunia  & 
*wt      rc  prarfcnti,  non  nudis  vcrbis.  Sacramentum a, Jponfwnenon mttltHm Abfu 
mue Jmt,  Na^camentu  cft  ccrta  pccunia,vd  ftipulario  &  reftipulacio 
ccrta:  pecunlacin  iacrodcpoficzperlirigacores,eaiege  vtquinonex 
fide  bona  agerct,aut  mficiaretur,aut  fugerec,  &  licem  amicceret,  is  ca 
pccumimuIcarecur.Ex  Varrone,£f  qHipetebaty  ^c^ni  it^kidbdtur,vtri^ 
quimentos€ftis  Mdpontem  dcponebdt ,  vbi  Budarus  Pontem  mterpreta- 
tur  locum  {acrum,quia  in  eo  loco  crant  menfulx  alcis  pedibuSy 
ceupilis  impolita:,quafi  pontes  aut  poticuli.Hottomanus  vero  mchus 
pontem  dclct ac  lcgit  potiticcm,  quaii  iibrarius jpro voce  Cponci«"^Xcri- 
pferic/^oAf^iii^.  vndeaiij  fcripfcruntpontem  pro  ponrificem,  Nam 
cramencum  crac  pecunia  in  facro  dcpoftta  ad  potificcm  vt  diximus: 
qux  xrauio  cedebat &  fifco.  Vndc Jiodic qui improbc  litigant,  vcl ap-. 
pcllancypicftuntur  mulda&cmendafifco  mfcrenda.  In  quo  difFert 
iacramentum  a  (ponfione,  quia  fponfio  vmccnri  litcm  addiccbacur, 
Jtcm  difFerunt,in  eo  quod  Ip  o  i  i  o  iicbat in  incerdi£tis,  Sacrametum  ia* 
vindicijs fcu in  petitorio ,  aducrfus  cum  quivinditidmfdfimtMltjfet^  vc 
aiunt  icges  ix,  cab.Qupd  camen  conic^one  magis  quam  probarione 
ctert4  nicitur. 

'  Supta  fcripca  derecaperaconlMis  perPrscoremdacis  in  iisterd.  & 
momenriiudicio,probancnon  clfc  veram  ii|  ^nioncm  cxiftimantium, 
^^^'""prapcorcsipfosfbloscognouiirc,  &  non  dcdiuc  litigant.bus,  ludiccs 
wnr.  qui  dc  caudincerdi^  ftacuerct:  Eq  quod  ( mquiunt)  P rartor  foius 
incerdiccrct  ,  iudicium  poircfTorium  condituercc,  Idque  fua  fcn- 
tentia  dcHmrct  ll.itim,vtcertaeflecpoircirio,ncpartcs  aaarma  veni- 
lenc:  vndciis  iftadiacuc  in  iure  monicnri  iudicium,&  cdcris  rcforma- 
rio,  adduntque  Prartorcm  poft  cerminatum a  Ce  negorium  poiTelfio*' 
niSjlirig^cibus  dediifc  iudices,quidereipropriecacciudicareat^vtGr  - 
liriganriumcflccdofflinus.^  ^ 
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Idquc  rcntniitprobaicperXhcoph.  in  tit.  dc  intcrdid',  vcl  matgii 
pcr  glo/am  dc  ciddirioncm  qii.-un  plane  diuinant  ad  Theoplulum,  tiam 
cius  ha-c  fcnrcntia  cft,Cum  dc  intcrdictoquacftio  cft,  Litigatorcs  rcni 
Prxton  cxponunt,  &  is  dcpofl'cfl[ionepronunciat,non  litcm  diriraes, 
(ncmpc  dominijjVt illi  intcrprctes  {upplent)rcd ad pcdancumiudiccm 
rcmittcns,quicoe,notcatdc  iprorumcontroucrfia,circadominium  (ci- 
liccr,  vtiidem  adiiciunt:  Stmalcadijciut,  quia  Thcophilus,  cum  Paulo 
m  SentcntijSjCum  Ciccronc,  cum  lurecolultis,  &  probatis  authonbu.s 
hoc  vult,  quod  Pra:tor aditus  pronuntiat  de  poflcirionc,  hoc  cft  cdit 
intcrdictum  gencrahtcr  ,ita  dicens,  vti  pofidetis  ^  itd  pojudextn  ^  . 
vndc  tu  vi  Scc.quorum  bonorumficc. non  litcm  dirimcns,{i  dc  intcraicti 
cxccudonc  controucrfia  fcquatur,  an  lit  locus  mtcrdicto  nccnc  vt 
fupra  retuhmus,  fcd  dans  litigantibus  iudiccm,aut  rccupcratorcm. 
Qu^-^d  fi  is  m  qucm  interdicitur  nolit  rcm  detcdcrc  ,Pr.vtor  fruflri  da- 
rct  rccuperatorcm  nolcti  htigarcCoctcrum  uidicis  dau  lcntentia  dc- 
fcrcbaturad  Pra:torcm,  vt  cam  cxcqucrcturl.a  diuo  Pio  D.  dcrc  lud, 
Quia  non  ad  iudiccm  darum  vcl  arbjtrum ,  vcl  rccupcratorem  (cuni 
fint  priuati  hommcs)  fcdad  Magiftratum  folum  pcrnnct  cxccutio, 
qu»c  clHmpcrijl.  i.L.Iubcrc&tot.tit.dc  mnfd.  oinn.  lud.Prctcrcam 
cxccutionc  fcu  litc  ^  caulamtcrdicn  fuifleambagcs,  formulas  pcrplc- 
xas  &  aucupia  vcrborum  colhgirur  cx  Cic.  pro  Ciccina ,     cx  Aggc- 
novrbjc^,  in  1.  dc  limiribus  agroru  ,  his  vcrbis  qua:  cgcnc  inccrprcr.i- 
t\onQ.-^Deioco ,  id  cft  tundo.fi pojjefsio pctenti  jh-mj.  cjt^Uoc  cft,  h'  dc  pofTc.- 
Ifionc  hia  doccar  &  probcr  liquido,6tMw  intcrdiccre  licet:  dum  c^tcra  ,  id 
cll,f  olcmnia,  ex  mterdich  dtlftenter  jojtntur,  magna  enim  cftalca  Iitcm  ad 
imerdi^lu  deducere^cuius  cj}  cxccutio perplexijfimti .Hoc  loco  cxccutio  pro 
Jitis  inftructionc  potcl>  accipi.  aivero pofjcfsio  mtnusfirmAejlJ:n.!t,ttx 
formuUiure  Qmrttium  pct!  dchetproprtct4>  loc-.hoccd  non  mtcrdicto, non 
poirefrorioiudjcio ,  fcd  pcticorjo  &c  rci  vmciic.itioncmagis  vtcndiuu 
cftjldcfliprxcipiturm  I.  js  quideftinauit  D.  dcrcivindic.  tot  lolcm- 
nes  iudiciorum  ritus,  totformulj:.,conccptioncs,atqucaucupia  vcr- 
borum  &  fylblMium,  in  quibus  vcl  lcuiccr  crras  caula  cadcbat  ,  noii 
modo  m  inrcrdictjs  ,  (cd  ctiaminalijs  cauiis,curiosc  &:  capnose  ob- 
fcru.ibantur  in  foro  Romano,vtIitcs.apicibus  &  formuhs,  Icu  tcnui 
lo  fufpcnfc,  pcrquam  lcuitcr  lurc  vcl  iniuria  morcrcntiir  &c  cadcrct; 
Idquod  nonulli  fcriptorcs,  fc!iolan:ici,cr:nmnum  iiodic,  proban  dc- 
bcre  putant  ,ponvJs  quam  acrn^nuin  confulioncm  linc  vl!o  oraiiic, 
Ijnc lcgc  ccrta &  tormula  adionu  w.  Omncs  cmm  fut  hodic  pi a:lcri- 
ptis  vcrbis,  in  facrum  .iccioncs.Id  vcfo  lcripiaunt  jmpciAtia  tuitn.. 
.  iiumrcrumfc  lircarum. 

QuiA  ycio  iiuiiaorum  Qi do ,  vcl  ilatus^vfuiq^uc  o^dinanus  conll*' 
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TitSitia  bathisformulisquibus  plcnacrant  intcrdicta:  hinc  Icgimusintcrdi- 

trdmirfj,  cca  cfTeiuris  ordinarij,non  autem  excraordinarij.  Nam  mtcr  hxc  tuic; 

'JZ',  fcmperdiffercnda.Froncinus,  Veagris,  dt  pojfefstone  per  intcrdinum 
'  ittreordinarlolit/jfdtur,  EtapudSparcianumlulianuscum  Seucroagcrc 
voluic  Inccrdicco  vti  polfidctis  ,quafieumSeuerusturbaretin  pot- 
fdlione  impcrii,  vtimre  ialicet  ordinario  pcr  incerdiccum ,  adprtnci'» 
patitm  pcrucnHJc  z  iderctur^  Incptc  luhanuSy  Cum  fileanc  legcs  inccr 

StAUu  arma.    Veruin  illx formui?  iudicionim Qrdinariorumpoflca  lublacar 

fwmitU.  f  jnt  iurc  conllicucionum,.  fublati  drcuicus  producendi  aducrlarium- 
Ciiu  adalbum,adeundi  pcaccoris,  aaionis  impecrandxjformuls  ededse, . 
dcnunciacionum ,  vocacionum  in  ius  foiemnium,4^dorum  iudicum» 
^onfionum,iacramcnconim^  iacifdacionum  diucriarum,  &  ahanim 
tormulai-um,qux  infidiabacuraucupacionefyhabarum.    Nam  quiin 
his  vcl  f)  llaba  dccrrafrec  cau(a  cadebac  L  i.  C.deform.  &  impecrac. 
acc.  fublat.ipfique  Prxcores  firma|;i{h:acus ,  pcr  fc,  non  per  iudices  da- 
cos  caufas  difccptarc  cceperunc,  niiiin  cauhs  leuionbus,vc  eftin  in  cic. 
dc  pcdancis  iudicib.  ncccanciiminpccimiacijs,fedeciam  in  criminahb; 
cauiis,.fublaca  funt  mdicia  ordinaria,  dici  caepcruncexCraordinaria,  vc 
not.  in  l.  ordo  D .  dc  pub.  iud.  Eam  obrcm,  luftinianus  in  S.i.de  i\xc- 
ceiT.  fublac.&  s.  vlcanit.  de  incerd.  aic  amoco  ricu  &  ordinc  veccri  iudi 
cionimordinariorum,omnialudiciacfrccxcraordinaria  Nonnulii  cx 
irccencioribusfaibunt,  cciam  in^mediaPandeccanimprudencia,&ance 
ius  conibcucionum,  fuiffe  iudicia  exctaordinaiia,  velordmaiiacxar- 
bicrio  lirigancium,  ica  vc  non  cfTec  necefiadum,  pnccise  ob(eruare 
vcccrum  formularum  ricus,  & circuicus  ordinarios , nijG prouc quis  ica 
voluiilec.  Quafenfu  acdpiunclaccioD.  dcneg.gelL  Plmcinex* 
traordinar^s  iwM^s,  in  cjuibus  conceptio  formuhrumnonobferujitur  ^c. 
Ciim  I.  pccunia?  ij%.\^,AQyQskk*i^gmLJ?erfecutiontivcrbQextrMordiM^ 
rias perfecutioncs puto  cornlncri ,  qu^  non-habent  iuris  ordinarij  executionem, 
Suecon.  in  Claiudioqu^funtcogmtionn  noniuris  ordmarij,.  Qua?hiccr- 
prccario  non  facisvera,  cum  edamabfurda  vidccur  :  quoniamhinc 
duo  abfurda  fcquncur.  Primum  quod  decpoceibcemhcigacoribus  pro 
libitomucandiordincm,  &  ricumiudidorum.  Quicumfitpublicus,. 
a  lcge  cancum  8caMagiftracu  pendec,n6aphuaris  l.non  eft  D.de  reg, 
iur.  Sccundiimquodm  P.indeccis,  ipfi  Praecorcs  &MagiIb:atus  liccs 
dinmcrcnc,  nequcamphus  darenc  Iudice$hrig.incibus,  quia(inquiuc) 
id  hebac in  iudicijs  extraordinarijSv  Hoc  vero  Duaren. &  alij neganc 
rcdc .  vt  oftcndunc  fexcenriin  iurelod,ex  quibusinceUigicurqu6d 
vctcn  6c  mcdia Pandedarum prudeucia,oniniaiudidaordinaria erant 
cum  ro c  1  u  1  s  formulis  &  foiemmbus:  extra  quamii  ^ecialicer,iege,  S- 
CcQ.  vd  coaiUtutione  excraordineni^iudiaumahquodcirec  coniti* 

cucunu. 
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tutum,  quo  cafu  ipfi  Magiftratus  cxtra  ordincm  &  formuIas'ctig- 
jiorcebanr ,  ncc  ludicibus  datis  cauCun  ;mandabant ,  l.i.D.  dc  oHic. . 
eius  cui  mand.  eft  lurird.  Ea  tunc  iudicu  erant  cxtraordinana ,  quia  in 
.iis  conceptio  formalaruxn  non  obferuabatur ,  nechabcbanciucis  or-* 
oitiaiij  cxecutionem  d.l'.  aftio,  &  d.  L  pccunia:  vcrbum.  Ersnt  cognU 
tiom,nontmi$ orimdrij,  yt ait  Sueton.  Qup  rcferri  dcbct  1.  Si  quis  re, 
S  vlc.  D.dcRecepc.atb.  Loquens  dciudicijs  ordinarijs.  Secusum  cft 
ius  Codicis ,  cx^uo  cocrpenioc  eHe  extraordinaria  omnia  iudicia,  fc- 
mod$QrdiQ4rijseor6mqueformulis,vcdidumcft.  Quam  obcaufam 
cod^miure  Codicis  »intcr4t^£C  eoruob  fonnuix  aht^runccum  fuis 
iudicijs  ordinarijs ,  qx  qoibos  compofia  6c  conHicuca  ennr }  cum  cf. 
(enciuris  ordinwij  >  In  exciaordinacijs  locum  non  liabuerunt ,  vt  aic 

•  lexj.  C.  dc  incer(L  ^Jlkpti$vettr$intt  tnterdtBonm  nmhdfjbus,  vt  ait 
1,  4.  G.  vnde  vi,  fri^rstiombm  illis  ampHt/uif^  vtait  I.5.  Cod.quorura 
bo%orui|i.  'Non^nea^ereddiifittrdi&mn,  $  vlt,  Infl.  deincerd.  £t  ta- 
menincet4i^oCQme^&usttittdkiapo(reiroYiaxuhilominc^  remah- 
ftrunc;   PerindeiMdicMtmrfintinterdtBis,  ac fi  vtilk d£lio  ex  cMfi  interdiiH 

.redditafmjpty  ^ylt,  Inft.dieincerd.  R.es&lisdepoiIdConeagicurade.- 
Xemplum  incerdidocum.  1. 1.  C.  delncerdid.  Inter  ipfa  ce^itiommt 
Mufpicid,  idellinlici8ingrc{ru,abrquclbrmulis,fbcim  aiftio  propoivk 
cur,  1.4.  Cdc  incerd.  Qux  exccaordinaria  eft,  quia  pro  incerdidoru 
focmulis  vecieribus  necefle  fiiica^bnes  exctaordinacias  {iibftkuere,vc 
docec  Rubctca  cic.  4.D.  de  Interd,  fen  extrsordmMijs  tiBionilms ,  qudt  fro 
it^com^«N«M!.£tinicio€ic.rnft.deincerd.  SejmtHr(mqmt)vtdijpiei£mm 
deinterdiSHt  fens&iomlm  qu£ pro  bifcompetmu,  A€do  baeceft  vcilis  iir 
£xSt»m  TC  ex  S  vk.  Isft.  deincetd.  AccurC  &alij  ver^nocanc.,Propce- 
reaqu^dttbncftbic  nomencercumadionis  iureciuiliprodicum,j(b- 
cimincer  ipiacognidonumauipicia  proponicuca^o  in^idumquere 
vdgeIb^dea|on(lrat,l.  cummoca  C.deccaniaft.  Ecccadiones  ki 
fi&mi  dicuncup  vciles ,  qiiia  nafcuncur  ex  vcilicace  (id  eft  aDquicacc  inp 
libtis  noftris )  &  &bfidiar jc ,  quia  in  £ib£dium  dancur,  coc.  cic.  D.  de 

'pfaElcrip.vcthis.  £xliisperipicuuiiiiic,vanameiledifpucaci6nem ,  do 
differeada  intcr^ifttogp  6c  incerdi^ ,  dim  Inccrdi^um  niJ  aliud  fic, 
qoamadio  6c  infiancMb  pofiellione,  vdadiDifcenda»  vel  recinehda, 
vetcecupccaftda.  A^liojpcrfbnalis  mago  quamrealis,  auc  mixca,  VI- 
fmh  cefte  in  1«  i.  infine  P.  de  Incerd.  InterdiHs  onmid  (idt  in  renM/ide^ 
dntm€on€^tts,vittmen  ipfa  perfonAlia  funt.  Quac  eft  ratio  1.2.C.de  Incerd. 
Pr^esproi^M€Uinemn  qtu  eiufdem  promnci^t  non  jfec ex interdiSfo  quid^ 
poteftcognofcere,  Adorenimfequidebec  ferumrci,in  peribnalibus  a- 
Aionibusl.  ^C.Vbiinrema^tio.  Oblbre  videcurl.  vn.C.vbidepoIl 
&(£.  agi  oport.Qupd  explicabicurincdeforo  compccenci,inf.Dc  iri-^ 
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terdi£bo  EcclefiafHco  vellocanim  rd  pecfbnarum,  olim  eciamaiifere.  ^ 
.  ce  imperia  &  rcgna ,  vide  cmonici  ioris  Scdpcores  in  tic.de  Sentencia 
.cxcommunictciy&in  piagmaciciandio.  dr.de  Incerd  Jion  leuicer  po- 
nendis.SicregnttmNauarne  ereptumloanni  AlbercoRegi  pcrltiU— 
um  (ecundumbellic^laude  dacum,  vtloquuncur  Scriptores  Ecdefia- 
ftici.  Exempla  excancaliapermulca. 

*  • 

PE  POSSESSIONE  ET  POSSESSORIBVS. 
Ece(Iarium  eft  pcaedpua  qiuedam  ex  dcUlis  3e acquir.  poflef^ 
^^^Kj  fione  breuicer  praemiccere,  quia  in  incerdidis  nihii  aliud 
TS^&>S  quam  pofleflio vcl  pedcur»vel  repedcur^vd  rednecur:  Acq» 
interdida  rere  omnia ,  imo  hodie  omnia,  quz  Hmc  vel  vnde  vi,  yd  vd 
poffideds  9  non  dancur  nifi  potreironbus ,  idq^  luftinianusin  dc.  de 
mcerdi£ds  breuicer  explicac,  quid  fic  poflidere ,  &  quomodo  peiTeilio 
acquiricur>rednecur,amicdcur.  Scdi)icnonincelligicur  poiTeflianis 
appeUado  generalis ,  quarprxdia  ipiaiignificac,  (Eciam  in  Gallico  idi. 
omace)  l.a.C.dcprobac.  Cuml.inccrdum/S.D.dc  verb.  fig.SicFe- 
fto  Pompeio,  PoJ]eJ?tonc$  ffmtsgriUtepAtenteijnthlki  fnritidt/(jue ,  qut  non  • 
wsiKipMtone  ,  fedvfrtenehantHr,  ^  vti^mjque  occupiuerat poJiKUrediCttiB^ 
tuTy  EtfoJJ^tozlocus  Fcih  eft  de  agris  prouincialibus,  {tipendiarijs,  cri* 
bucarijs  ,ad  quosperdneclex.  Quacftio  D.dc  vcrb.&  rcr.  (ignif.  quain 
vidc  cum  §  pcr  cradicioncm  Inft.  dc  rer.  diuir.  E  t  cic.C.  de  vCjicap.  craP 
for.  Vc  dixi  ad  Tic.  D.  Siagcr  vcft.  pecac.  Vcrumincraftacu  dc  in- 

'^j^  tcrdiilis  propde  accipicur  poflelfio  pro  dcccncionc  rci ,  incubacionc, 
&;i{ubrenione,quam  Vlpianusfeparaca  dominio,i.  Natiiralitci,  D.de 
acq.po^eiilquamPauIus  lurirconfulcusaic  didam  eficapcdibus ,  hoc 
eft occupacionc  qu£  fic ingreifu  &  adicu,  velafedibus  (  yt  legic  A Icia- 
tus)  id  cflfcnionejfubieUiooe&incubacione  rerapprehcnfar.  Nam 
pofTidco,  rcdeo,&(lo,conuertunturin  1. 3.  $.  £x  concnuki  D.  dcacq. 
poiTefT.  Qux  v crbi  notado  ad hoc  prodeft ,  vt inteUigacur ,  fefnone, 
.  fhdone  &  incubadone ,  vcl  deccncionc  nacurali  ac  reaU  poffenioneni 
conflare  magis  quam animo  folo.  Ancc  Accudium  nemo pofTeifioiiv 

'  •  definire  auiiis  eft,  ipfo  teftes  pbft  Accurfmm  omncs  definierunt  varie: 
£x  ijs  loannes  probacur  vuIgo,qui  dixit:  PoiSfto  eft  ius  infiftendi  rei 
.  $:  rcm  rednendi ,  addic  Barcol.  (perpcram)  rei  non  prohibit^  poOidc- 
d,  hoc  enim  facis  intclligitur,  ncc  dictdebuit.  Dominium  no^^  eft 
tantum  ius  in(iftendi,(ede{lius  difponendi  de  rcaliqua,extraquam{i 
icge  prohibeatur,  vc  aiunc  re6Upoft  Barc.  Sednon  debuitius^oniiti 
"*  dehnicione  poiTeiGionis :  Multi  cnim  poiIident,quamuis non  habe^t 
ius  pollidcndi :  vt  malxfidcipoflefTor  qui  iure&ciculocarec.  Edam 
P^a:do  &  inuafor  podidec,  maxime  ii  fpoliarus  non  rcuercatur,  nec  do 
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'  pofTeflionccurct  aucagatjd  quod  certum  eft  iii  titulis  dcacquir.pofl  ^ 
{csf.PAlioquinon  \  tc[:urintcrdid:is,nequc  ctiam  vfucrvpict:  Qua:  duo 
cum fallafint  j  namhabct  intcrdicta,,&  viucapit, falfum  quoque  eft 
illudex  quo  conrcquuntur,tairum,inquam,cft",eum  non  pollidcrc,faI- 
fum,posknionemesfcius.Ncquchoc  diluipoteft,  rclpondcndo  hic  ' 
tantiim  dcfiniri  ciuilempoiscl]ionera,qua  caret  maJa-  fidciposfcsfor, ' 
non  definiri  naturalem,  qua  potitur  :  Nam  vitioraesfetdcfinitio,fi 
naturalem  non complcd:crctur, quzpofscflionis pr.ucipua  &:nobilif- 
fimaparscft,  atque  etiam  matcr  ciuilispo{scflionis,addc quodmolx 
fidciposfcsibr,ciuilcmquoquchabet,vtinf.  dicemus.  Quarealij,vc 
Alciat.  ex  JEXio  Gallo  apud  Fcffcum :  Posfcsfiocft  vfus  quKiam  rci  ap- 
prchcnfc a lurc  &  proprictate  fcparatus,cx  I.  qu^ftid  D.  dc  vcrb.  flgn. 
Quactamenlcxad  iftamposfcslioncinnuUomodopcrtinet,  vtfupra 
diximus.  Vfus  autcmnon  hic  continet  gcncralitcr  omncm  vtcndi 
ac^um,  quomodo  rcbus  oiniiibus,acrc,iocis  publicis  &:  fimilibus  vti 
dicimur, non  ca  poslidcrc ^'ft nec  ctiamad  fcruitutcni  vllis rcflnngi- 
tur,  il'dpro  dctcntionc&rapprehcnllonc  rci  cuiinfldcmusinliliimus, 
&:incumbimusfructui"qucpcrcipimus.  Sicinii.  tab.  Vfusauthontas 
fundi  biennium  eflo  ,  Sic  in  Vfucapionc  accipitur ,  ficvfuana  Vxor,  • 
qu2C  vfu  &  confuctudinc  apud  vctcres  Romanos  acqu!rcbatur,Cice- 
roni  &:  ali)s.    Ea  autcm  dcfinitio  contmct  folani  poircsflonem,qUcC 
facti  cft ,  quamuis  posfcsflo  non  tantum  fit  facli,  fcd  ctiarii  iuris  l.io.C. 
dcacq.  posibf.  Quodimpuhtabos,  vccxThcop.m  tit.  Pcrquaspcr- 
fonas,6^  tit.  dc  interd.  dicerentpolscslioncm  cfsc  corpotuicin  dc- 
tcntioncm  rci  ahcuius  cumiurc,  vcl  ialtcmcumaniino  &:atFedion«  ' 
-    dominij,vtposfiderc  fit  animodominantis  tenere.Id  fpccicm  veri, 
non  verum  habct.  Prirao ,  quia  ciuilem  tantum  pofscsfioncm  dchnic 
•viDosc;Sccundo,quiahincfcquereturmultos,quinec  lurc  nccani- 
mo  dommi  posfldent,nonposlidere,nequeijs  intcrdidacompctcrc, 
quod  fallbin  cfl, vtinfra patebit.   Dic  crgo:  Pofscsfio  eft vfus  quidam 
rci  quani  quis  vcl  lurc  aliquo ,  vcl  ialtem  animo  D  omini  luftc  vel  iniu- 
ftc  ^tmet.  Rci  appclbuo  gcneralis  hjc  continet  res  omnes  tam  cor- 
poralesquamincorporalcs,hisenimpropric  vtidicimurmagis  quam 
poslidcre,  inl.4.  D.  deScruicut.  Complcctitur  ctiam  ca defimtio, 
non  modo  naturalem,{ed  etiam  ciuilcm  pofscsfionein,  cum  quis  rcm 
posfidct  canquam  dominus.  Concinecedameos  quinon  iurcquide 
vd  animo  domini  cencnc ,  (ed  iare  aliquo  vduci  fruduarium,cccdi- 
torem,  (exccpco  vno  cafii )  pignus  posjddentem,  &  iimilcs  quos  posfi-  • 
4efc  legimas.    Concinec  denique  poisefsores  omnes  >  quamobrem 
r^neridebet; 

piui/io  quoquepofTeiEol^Uc  qua^renda  qQl,  vcfciacuc  quaiitcr^6^  ^^t^i^n 
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i|itpmodo  poi&dencicofflpecaiicuicerdi^  CoUigcnr  ancem  ex  fine 
^  -1 .3.  D. deacq. pofll ipibs  lureconrtilcos  vari^  (enfi&dedmifione  pof^ 
iemonis.  Tandem  raulus  I.  C. ficait,  m^^is  eft,  vtmmeffejtr.iis poJ?i<[en^ 
di  *vcl poJJeJ^nis,fei  eius  gencrtsfp  ecies  efje  injimus,  Id  qdO^l  in  nacura  dC 
PhilofophiafidrumeileCy  quia  genns  vaguni  per  fpedes  finitas  circun- 
(cribitunNifilureconfiilci  appellarencgeniisid  quod  ^ecieseft  Phi- 
Jbropiiis ,  namin  iure  homo  genus  efl;  acquc  iidem  appeUanc  ^ciem, 
idquodPhilo{bphiscftindfuiduuin,quo  modo  dicancinteika  fpcdei 

'         debicoremlibenu:i.Gcnus,Spccies,Qiiancitas  aloceconfiilcisquo  mo- 
do  vfiitpencur,vulgacumeft,  iAttc  dc  ccb.  oned.  alijique  lociSi  Hbc 
icnfii  apudPaulu  mncinfitiitscpQi&iIionisfpcdc5^oceftforra2e,mo« 
dijcauix  &cicuii;exqaibuspottidemus:Akusenimcenecex  cauialc^ 
gaci,  «liius  excaula  donadoniSy  alius  ex  cauiafiicqe^onis>aIius  ex  caoia 
'Cmpdonis  &c  Caufiinihilaliadeftqiisbn  nculus  pofleflionisi  Exquo 
•    dtiuo-nafcicur  dominiom:  Non  fiintidcoDiura  gencia  poifidendi ,  aic 
PauluSy  (cd  vnum  tantibn  efl  genus  pofliKndL  Quibus  ve^bis  pes^ 
fiiafi  yeteres  Intetpreces, Azc,P]ace8inus,.Martiaos,&  alij  cum  iunio^ 
rjbtts  AldatOyZazio  &  {eaaculeijs  ponunc,vnara  cancibnpo£eflioncm- 
.  velpofiefiionis£pectem>fi:ihcetiiacacalem,  quac  nihil-aliud  fic  qnam 
corpocalis  appreheiifio^dc  dcltendo  rd:  Acqueres  pofiidediiSr^  cor- 
poce  yelnolnro  vdafieno.  Cibnper  feruos,  colonos  noftros » altofiie- 
•  fimiles  poffidftnus> fiuac  1. 1.  In  pdndp.  D«.  deacquir.  pofie£C  loanncs 
Pgjf,f„t  auccm  venisrnterpres*Iuns^&:  reliqua  mrba  glo6atoniiivconcnirfis- . 

«d  Mt».  pradtCfcos  duplex  genus  poflcfltonis^aucfi^dupiieem  i|iedem,po^ 

^cmlusf       vediis,  Naninalem  &  Ciniiem»  escL  Nemo  10.  C.  de  acquir.  poC 
Vbivnaeftpofieflio,  quxiate  conitftit^ hafcciuilis  efti  Alia  qiuc  coa- 
-^orcjharcnatutalis  eft^Nocaquodibi-add^  ^^(fiiv^ 
eft,prpbari  legibus,  atqued]efimdipecintecdi£b6cremciaiapo(Icfib*> 
xialegibus  prodica,  quod  prointerdidis  eft  anttnadueccendam.  £c  ia 

j        Lx,i,i, D .  pro haered.  Pofteifio  non foiibn duilis, fededam m^niralt» 
incclligitur.Pcrcum]ocam  mbni  namtalempofljcflUmemcolonOjdfe- 
-  poficadOyCornmodatxdd'  malcvakBatcconaaglofiamyVtanfi-ajp-- 
cohic,  cumin  h  i .  S.  deiidcnr,  D;  de  vi  atm.  Dcijdcur is  qui  ppfTide^ 
fiue  Qacnraliccr,  fine  ciuiliter poifidea^  cique  compedc  incerdi^um : 
Jdemiti  1. 3.  S.  vic  B.  ad  exiub.  Etnon  cancdm  ex^ecfais  expreflis  di» 
£bonim  locomm^  fi^i  edam  exaherum  mulcbciim^fbiccftti^^ 
. '   Ilia  duplexpofleffionimis  approbamr;  vc  vidtee  eft  inexcipplis  infri 
icdpds  vcdufque  pofleflionis.  Nacacahsaiicem  pofleffio  e*ft»(p»mpri- 
iniki  tiattuia,  nanitalcitiSyhumanumia&ancrodi^ 
ftinguendis,  nc  incerta  dllcnt  ex  difi:ordia  &  cqnfiifione  Platonicx 
commumonts  vc  no,c  mlx*  D^  deacquk.  poC  Cumdbexhociiise  D. 


* 
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de  luft.  &  Iiir.  vcrfaturquc  in  naturalj,  hoc  cft  corpor.iH     rcah  dc-  * 
tcnrionc  rci:  Cumquis  vclpcrfc,  vcl  pcr  .ilium  corporalitcr  mfifl-ic, 
jnlidctrci,  camquc retinct,  idqucfitarando,  colcndo,  fcrcndo^mc- 
tcndo,  coIIigcndo,&re  vtcndo,  glof.  elcgansl.^.  C.  finium  rcgund.' 
Dcnique  corporc  conliftit  d.  I.  lo.  C.  dcacq.  ponbfT.  non  tamcn  iolo, 
nec  planc  mcro  &  nudo  corporali adu:  Nam  hic  aliquis  animus adcllc 
debct,  cogitatiOj  opmio,  aftcclus  fibi  habcndi  rcm  &c  rctincndi,vcl  lu- 
rc  dominij,  vcl  quo  alio  mrc,  &:  cau(aaliqua,argum.  1. 5.  §.Neratius  D'. 
^  «od.  tit.  vbi  dicituraftcfVus  po/Tidcndi.  Ciuilispoilcrtio  varic  dcfini-  . 
CurtSc  accipitiir.  PnmLi|n  cnim  lation  appcllationc  dicirur  ciuihs ,  qua:  f^^-^'*** 
lcgc&:  uue  ciuih  approbatur,& lurc  ncmpc  ciuiH  confifl:it'.Ita()fi placct)  , 
intcHiges  dittam  1. 10.  C.  dcacq.  poff.  Hac  flgnificationc  mantus,  cui 
contralcgcm  vxor  donauit,poflidct  naturalircr,  non  ciuiliccr,  non  iu, 
rcncciui^c,  1. 1.§.  Si  vir.I.Quod  vir.  D.cod.tit.  1.  Sicum  z6.  D.  dc 
Donat.  inrcr.  vir.  &  vx.  Hoc  modo  naturalis  poflc-flio,  quam  Icxpro- 
bat,  cioihs  crit,  ncc  fpccic  diflcrcnt,  Nam  accidcns  cfl:  tantuni  in  poC- 
{eflione,  quodfitiuflravclmiuflra,  vtnotat.adl.  j.^vlt.  D.  cod.tit. 
Proptercanonnulhs,  Ciuilis  polfcflio  cfl,  qu;r  animo,  nccnon  luris 
iiitcllcdu confiftit,  non corporc,    in  d.l.  lo(Iurc)  pro  iuris  iatcllc- 
^u,quidammrcrprctantur.  AIi)s ciuihs  pofrcllio  dicitur,  quariujT  & 
animo  domini  tcnccur,  vtciuilemobhgationcin  dicimus,  quariuris  ci- 
uilis  vinculo  obftrmgic  Scparitiuspcrfcqucndijius  agcndi.  Sicciuilis 
pofrcflioms  i^:animum  dominij  parit.  Adhuncmodumciuilispoircf- 
(ionis  duo  crunt  gcncra,c6trarationem  &:  difciplinam  iuris.  Apcrtius" 
&  vcnus  vna  cft  tancum  ciuilis  pofTeflio,  difJer^ns  a  natiuali ,  caque 
Acitur  lure,  id  eft ,  iuris  intcllccku  confillcrc,  cuWk  animo,  affcdionc, 
opinionc,cogitatioricdominij,  vt  loquunRirpcrmulti  irMUtcnoftro 
Joci.  Animum  folum  hicintclIigimus,linccorporc  fii  corpOralipoflcr- 
lione:  Nam prdpric,  qui  ciuihrer  tannim  poflidcCy  is  nacuraiitcr  non  • 
poflidec.  Vcriufquc  pofTcflionis  nacurahs  &  ciailis  cJCtmpLi ,  rcm plk- 
nkm  (^cienc.  Pignus  a  dcbitorc  credicori  tradiciim ,  «rediip:  poffi-  ^^^^j^ 
dctnacanihccr,  iure  creditoris  maxiinc  Ci  fic  andchrdis  L 14. 8c  17.  C«  jmmm^ 
de  vfur.  Debicor poffidct  duihcor,  inte  &atiimo  dommH  &a4 vTiKa-  ^jijl 
pioncm ,  &ad trudus  in  forctm  iraput^dbsi.  i.*C. dc  pigndtat.  aft.  ^^^^  ' 
Nifific  Ancichrcfis.  d*  1. 14.  dt  vfuris ,  vt[prol>atiir  jo  1.  Dcbitor.  L 
•  C&i  &  forcii  D .  dcpign .  aft.  1. 3.  § .  Per tomm.  L     D.  dc  acquir, 
poff.  Haec  Ciuilis  polTclfio  pignodilibmt  debicoriem  a  ladfdatione» 
Naturalis  acdicorem  nofi  reU«ac^  qiiia  pro  domino  non  poffidcc,  L 
S9endttm.D.  Qui  fadl3lcogtfiittFrtia»atius  poifidttcnaturalicer  dUi- 
tum  L  nicunditcr,  D.  dcacquif;  pdfCncm  poifidccdatlicer.  L  acqui- 
xiiiumBacDldc^i€^^,4bsaim  Namislocus  de  duifi  poi&{sioQC^ 
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*  qtue  domtninin  paric  intelUgendus  efl,  cam  ex  laciooe  dcali,  quam  ejc 
alijs  locis.PrQpriecahvis  vero  eam  rcm  p  o  fsidec  cinilicer  c^dt^  animo 
domini»  quscpofleisio  eum quoqueexcuiac  i  iari^darione,  nacuialis 
non  ezoiuc  Ihiduarium  d.  1.  Sdendum.  Rario  eft  quia  hlc  leuis  im6 
nuUa  fic  caurio  in  rem,  qux  a  credicore  &  a  fruftuario  moxabicuca  iir. 
-  Qui  auc viaucclamfiindumingrefrus eft, eumque cenuic  peraliquod 
tempus^poisidec  nacuialicer,  fiiitmqucpoileisionemnacucalem  de- 
fendec  incerdidis  adueriusomnes,  non  cunen  concra  eum>i  quo  vi^ 
dam,  przcario  rem abftulic  &  habuic,in  ric.de  vir&  viacm.ric  vd  pof^ 
fidec.  ric.  quod  vi  auc clam  ubi  dicemus^  Contra  legem  donacam''(6c 

'   cradicum^  vxore  viro,  vcl  vxori^  viro>po(sidecttrcancumnacnialt« 

,    cer,  vc  (upra  diximus^  Seruum  qui  in  fuga  eft^  cum  rebus  quas  haber 
(eruus  fugiriuus,  po(sidec  dominus  duilicer,  non  naiatfalicer>i.  i.  §.Per 
feruum  qui  in  fuga  cft^D.  deacq.  pofT.  peregrc  profeftus».  velad  nuns 
dinasyvel  alicer  abfens  ac  breui  reuerliirustNullo  injpoiTei^one  vel  cu- 
ftodia  relifto>duiIiccr  po^sidec,  duil^mque  pofTe^ionem  animo  re- 
rinec,  1.  Clam  porsypre.  i .  Qui  ad  nundinas.  D.  de  aoquir .  poif.  do- 
ncc  alius  rcm  icavacnam  occupcc  ac  poisidea^  animo  &  incenripne 
biliabendi,atqueabiensiion(icreuerIiis»'nec  incerdifto  egericincca 
tcmpus  lcgibus  conftjcucumadiudidapoiTeftbriainfticuenda^Xseiiim' 
tunc  ciuilem  poftefsionem  amifiiTeincclligitur  cx  l.Si  idquod,  in  liae, 
p.  de.acquir.^poir.Hincnacum  Brocardicum  animadua£onedignu 
in  cra^cuincerdiftorum,  camdiuduilispofTeisioanimofolo  rerine- 
diir,  quamdiunonimpedicurper  alium,  feu  per  concurfiim  nacuralis 
poffersionis,  lam  aliquo  tempore  pcr  alium  occupacac,non  redamance 
duilipo/refTorcjhoc  cft,  quamdiu  nemo  iiiperuenic  qui  rem  oocupec  - 

•  animo  dommi,  vcl  quafi  domini.Icem  Cttiprecario  aliqud  concellum 
eft,  non  /implicicor,  (ed  nominarim^ycc^pofiidereliceac&rftconceA 
llvriindcterminatc&  indcfinitc  (vc  aiunt)  ift»poIsidec  nacuialicer.- 
animo fibi habcndi  iurc  &  titulo  prccarij .  Ac  dans  precario  pofiaidec 
duilicer^ca  vc  ifti duo  pofiidcant  fimul  camdemremin folidum,  (ed* 
non  vnoK  codem  gcnere  pofTcrsionis.  Hic  vno,  aliusalioinodo  po(l 
fidct,  vt  didum  eft.  Quo  modacum  vetuflis  Intbrpreribusacdpies,!. 
Ethabct  $.  EumquiD.deprcario,  cum  1. 3. in prindp. D.  Vripofl 
fidet.  Et  itacum  ijs  lcgibus  non  pugnabitlcx^.  §.  Exconctario  D.  de 
acquir.poflcfncc  Icx  Duo  D.deprecario.Nam  cumneganc  ckospdfl- 
(ceamdemremfimuim  folidum  pofsidcrc ,  mtclliges,vno  &  eodem 
modo  velgcncrepoirelsionis:  Sdlicec  duos  funul  in  folidum,  non 
.      pofsidcrc  ciuilitcr  rcm  vnam:  Duosfimui  in  fohdum  non  po&derc 

,^  "Atuialitcr:  Scd  camdcm  rcm  poife vnum duihter ,  alium  nacutalicer 
ms  i#  puisidcrc.  £osioco&  ficadduccrc  in  concordiiun  dcccc  inagis  quan^  . 
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(vt  noui  faciunt  audcntius)  accuiarc  nolhi  uiris  compolkorcs ,  quafi  '""'•i 
cxSabuiianorimi&ProcuIiaijorum  difscn/ionibus  antinomus  inijs  ^K"^* 
&  alijs  Digcrtorum  locis  bfatantcr  nobis  rcliqucrmt.  Tcmcrarium 
didum  cgct  fupcrdido  1. 16.  C.  dc  ijs  qui  noi.  infa.  QiK)dprxuidcns 
luftinianus  raonucrat,  nuHum  cfscm  his  Iibris  contrarmm,  fi  omifsis 
fubnlitatibus  fcholafticis,  ca  qu^  primo  mtuitu  contraria  apparcnt,di- 
ligcfitiusconfidercntur  &:  diflringiuntur.  Sanc  quod  ad  noftram  qu.r- 
fHonem  attinct,  num  vcrifimilccftxvi.  V.  Romaniorbisprarcipuos 

•  lurecfcfultos ,  tam  fuifsc  mconfultos  ac  vccordcs,  vtprxdicT:a:lcgi, 
BthdBety  Dcprccar.propc&rmcontmcnti  fubicccrmt  contrarium ,  m 
dM.dao.  cod.  titul.   Atquc  idcni  contranum  rcpofucrint  in  cod. 

.lib.  43-Dig.fub.tit.Vtipoflid.ini.  3.  Atquc  ryrfus.  ml.^.^.  Excon- 
trario.D.dcacquir.pofscf.Hxccrgo  adhibita  fuperiori  dilbnclionc 
COnciliantur,vt  prarcipit  luftinianus.  Idcm  critiudicium  de  Antino- 
mii^qiwsexcitant&rcnouantcx  Sabmianorum  &  Proculianoruin 

^  &^onibu8per  luftinianum  opprcflis.Scd  ad  rcm.Ciuilis  tantiim  pof- 
fefiionisexemplumoccurntin  princip.l.  Quifundum.  D.  procmpt. 
Ncc  enimpoteftintclhgijdc  naturah  pofsc(]ionc,quia  cam  hxrcs  non 
lubct,quamilis  adicrit  harreditatcm ,  doncc  corpora  hancditaria  ap- 
prehenderit,l.cfimii(redes,  D.  dc*quif .  pofscf  Nili  ficlionc  luris 
.flU6adv(ucapionem,qu?adefundo  cocpitpcrficicndam,!.  Cummilcs 
D.exquib.caufismajo.  Qo^e  non  compctit  h^rcdi  intcrdictum 
vndevi,&incerdi^m  vti  pofiidet.  fi  nondum  corporc  apprchcn* 
deiitpo6ci£onemrerumh?rcdiranarum.noficiurcGalh9,quomor^  a4 
tuusiaifitviuum,(vctoquuntur)&h9redes  fui  funr,  hic  Mwtumftn 
mmme^  fingicariifYldmo  ipirituiaiflrc,  hoc  cft,  inucftirc  &^manu- 
ducerc,velponereh^edemincocittsh^reditacis  veiam&naturalem 
pofleffionem:  inquafi  quscftionem»  moleftiam  U  tuibationem  patiit. 
tnrhacres,  vcecorincerdldis  omnibus^concraduile  lus.  IftampolTcI^ 
iionem  vocanc  ciuiliffifflam,quia  nil  ^Jdd  habeacHsec  limt  ceru  exe- 


.  ..   „  . 

fimdo  ealege  dato,  vt  pro  eofolariumprxftctur,  Solariumyfoli  vtOa^  "^^f^fff 
g^el^iniibrisnoftris^Inhisomnibus,  accipienjcem»  cui  conceftus /m. 
eft  4  domino  Rmdus,  vel  in  Emphiteuftm^  vel  iure  ftiperficiario,  vcl 
in  feudum»  vel  locatione  ad  tongum  tempus ,  vel  pro  reditu  fundia» 
rio,  ideftfolario,  putantrempolliderenatunilitertanttlm  non  ctut* 
hter:  Dominos  autcm  diredosfeudii  Emphiteoiis,  fup  crHciarij  (bli, 
vei  fiindiarij  &  (blarij,  poftidercdutlitcr  teudos  libi  vc^fcigales.Quia 
iitqu  i  unt,  (bli  doxnini  (unc,  foli  poftimc  animo  U  iure  domini  paill- 
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dcre:  Qui  vcr6  ^^4ommt£vados}ub9$9U  tenci)U^,Emj^ 
tcota-,  va&alli  &  (wies,  imc  &  aiMBW  <tomiiiii  poflWpcc  oequetiQf^ 
ne  duo  camdcip  rem  fiiiml  ia  (bli^umpolftlcaat  l^.  f.  Ex  coQiiano 
D.deacq.poire(s.Qiipdfiv«iMin€ft,iliilM)n  vfiicaDicnt :  fim  mr« 
domimo  jpoiTcfliott^icaliumfimdonimturi^  nonfcdcv. 
fcndcncintcrdiais&indicijspoficflbrijs,  quarfoli  doinino  difeclo 
competent,  nifi  illi  m  vfu  fiio  &  natundin^ofleffi»?  quani ««.  dwi. 
nus  dcdit,  pcr  eumdein,  iriquicccntut.  Hacc  ilii  Dd.«r4jlia  muka,  qua: 
ineamremconfusj^  cumulant ,  quamuisca^i  eict^donc  luri^quain 
cx  fenfiicommuni  &  vfii  magiftro  opdmore&lbncar.  Confbr  cmm. 
fupradidos  omnes,  haberp  vciip  ^efficax  dopiiiuum ,  &  vcilem  in 
rem  aaionem,  cx  i.  i^D.  Siagjcrveaiga.  Vnde  vulgo  habentur  do- 
mini,  &pofleflbre^ai;que  vfucapittnt,&  omniaiAccrdiaa  habcnt,(c- 
mptisedamdominisdiredds,  j8i:fewdacamdominancia,quamfcruie- 
tiacfle  itt  paccimonio,  Tcabcidum  eft.  Gonlhc  crgo,  hos  dominos  v- 
tiics,  pra:diapoisi4crc,  non  modo  nacuialicer,  fedeciam  ciuilicer,iurc 
&  animo  vdlis  &:efficacis  doinifMj :  Idco  reac  proprictarios  vuig6 
appcit3ri.ipfiquidem  dire(lidomini,iurafi]a  domanicalia,  &  ye^ 

fiiia  poflidcnf  quoqueciuilicer&nacuraliccr:  In  quorum  vfi|,fi  mo,^ 
fliam  dc curbacionempaci4|icu%  haben^intcrdida:  Nam  pro  fi:rui-* 
ciicis  6c  fen}mincorpotaliumpoffi^io|ie,vei  quafi  pofleisione  cope* 
cunc, Cic.  dc  Iciiierc  adtuquc  pr iuaco,  Dc  aqua  quo tid.  &  fcxccncis  fi- 
milibus,ficpofsidcc  dns  cUre£his,ficpoisidec  dns  vciiis,(imul  &c  infoli- 
•dumy(ednon  idcm.Hoc  ius  •ordfiimum  male  duditur  fubtih  magis. 

31iam  vera  dilHndione  eorumdeminccrprctumin  l.nacucalicecD. 
eacquir.pofl^.liaicPrarcor.  ^.Itcm  D.  Exquib.*cauf  maior.  nem^ 
^  pe  dominum  dacorem  fcudi,  vel  Eraphitcufis,  pofsidcrcduilitcc 
ipfum  tundum  cmphiceucicumc  Ac  vcr6  vaftalium  ,  EmpbiM*- 
tam,ahofquc  dominos  vtiics,cumdem£undumpo(sidcrcnaturaIicer« 
Rurfus  Emphitcotam,dominumquc  vtilcm  poffidere  ciuiliter  &  na- 
turalitcr  fuum lus  Emphiccofis  & dominij  vtihs :  Sic fru^hiaiios poi^ 
fidcbitciuilitcr&naturalitcr  fuum  ius  vfusfrudus,cotttral.natura- 
£tcr.D.dcacq.po&*  Hxcdiitindionimiumfubtiiis  reminabfurda. 
mulcadeduccret,  ex  quibus  hoc  vnum  ofteudiirc  fuifidt,  quod  vfum 
&efleaumdominij  vtilis  inaliquofundo,ab  ipfiusfundipoficflione 
ieparari  communis  fcnfusnon  paciacur :  S>  dominium  fuum  vtilc 
duilitcr  dc  n atu  raliter  quis  posfideat ,  nonne  praedium  ipfum  eodeuir 
modoposfidcbic,  non  cantum  nacuraliter,  {eaetiamduiliceriurc  & 
animo  vaiis  dominij ,  quod  dominium  ciuilcm  &  naturalem  pofief- 
.  iuy  11  cm tnbuit poflidend?  Haec omiiiircm,  fi in  do£brina &c  vfu in ter* 
du^orum  contufioneaa  pon  accuMcni»-  Camnim,nacuralcni  polU 
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rcflioncm  acorporalifciungitBart.  cunialijs,  naturalcmqiic  cnbuic 
fruduario,  Empiuteocse^iiiabefidei poircfrori,  &c  fjmilibus.  Corpo* 
ralem  vcro  tribuit  colono,  conduftori,  cicpo/icariojCun  jr<o  J.iraua, 
inuafori  vclfpoliarorijCumijsquinulloiurc  mcumbujit  &:inlid  jnc 
rcj,acccncnc  corporetaatum,  Sed  non diiferrc  naturalcm  cor- 
poraicmpo{rc(noncm,iniocirc  idcm  vidcbis  cx  lcctioncficcompa- 
ratione icgumplutimanim ,  vcluti, i. communi  diuidundo  §.  Ncquc 
D.Commumdiuid.LSeruiD.dev{iicap.i.  i.§.pcrScruum.  1.  Cum 
hxrcdcs,§.i.I.  Siidquod.5.  vlt.  D.dcacq.  pofs.I.  Dcbitor.I. Cum 
&fortis.D.Dcpignoruictio.  &  alijspicniqucfimilibus.  Iidcm  DD. 
£x Acctttfio  in  L  Stipulatio  ifta.  §.  Hacc  quoquc,  D .  dc  vcrb.  oblig.  I. 
QupdSeraus.  D.de  acq.  pofse^  Hiciunt  aliam  pofscisioncm  cor- 
pocali/Iimam  6c aiininam,  quam  tnbuunt  Serui  s,  qui  pro  mulis  &  pro  >  - 
quadrupcdibtts,  pro  monui9,habebantur  iure  ciuiii:  ac  Seruis  fMona- 
chi  maximi  mendicantes  in  multis  comparantur,  vt  alibi  dixi.' 

Pnetereadenaturalipoisefnone  hoc  notare  oportet,  cise  vcIju-  ^'H^M». 
ftam  vcl  iniuftam :  luftaeft  qnx  Icgcprobatur,vcl  cxprclsc,  vei  caci- 
tc,  qua:quc  producit  duilcs  eftefttts,(ex  Bart.)  hoc  cft  Icgicimos:  Na 
ioftumldc pro  Icddmo ,  vt docecl.  lo.  C.  dc  acq.  poifclf.  ytramque  ^ 
eJJelc^itmdmfS^MtinL  I. D.  de  ceftam.  luJU  fentmtu,  id  cll,  Icgiti* 
nuT.  Excmplum  danpoceftde  fiiiftuario&  creditorc  pignus  pofti- 
dente,quorumpofteitionaturalisiegitimaeft.  Quodatdnet  adve- 
rumdominumquiiuA^rcm  ftiam  poftidet,hicnon  tantilm  natura- 
liter,  (edetiam  ciuiiiterpofGdet.  Concurrit  hic  ciuilis  cum  naturali, 
quicauid  e  diucrib  conccaiuris  rationcm ,  6c  contra  omnium  recep-> 
cam  (enteiitiam ,  quidam  ex  nouis  magni  Intcrprctesincuicent,nul- 
iamefiTe  pofteftionem  quat  iit  natncalis  6c  duilis  iimul,  vcl  ctiam  icpa* 
tacim:  atq;  icaduileetse  vlla  negac  male.Iniufta  v«r6  eft  po£[eflio(na- 
cnralis  Tiddscec)  qux  vicium  habec,  vitiola  eft,vt  didtur  in  lib.noftris.' 
puta  fi  aws  vi,  dam ,  precaricT  poftidet,  non  eft  legitima ,  lcge  &  iurc 
.  non  detenditurs  .Eiuhnodi  eftpoftefliaquam habet  vir  cui  vxor  do- 
nauit &  tradidit,  tcnet pro  pofleftbrCyhoceft pro  praedone.  1.  Qupd 
yir.  D.deacq.  poif.  ctdt.  Pro  poifeirorc.  £t  tamen  quia  poffidec 
iiacttcalicer,competic  d  Vnde  vi  interdidum ,  atquc  edam  interdi^ 
vd  poifidetis,  A  rg.  I .  i.  Deiidtur.  D.  de  vi  &  vi  arm.  Adde,  non  ta- 
men  oontra  vxorem  donatncem ,  quoniam  ab  ea  vidose,  iniudc ,  &: 
contra  legcm  poftidct,  arg.l.  i.  in  fine  ficl.  2.  D.  vti  poilid; 

De  nialse  fidd  poifeilbre ,  an  iUius  poftelGo  fit  tantihn  naturalis  6c 
iniuftapcrplcxumcft.  Nanualcmtanttimipii  dant  vnlg6,non  duile. 
An  ver6  natumlem,  iuftam  vcl  iniufta  dare  debeant,ab  ijs  ambigitur; 
iqniaiiuufta^  hoc  eft>  yidoia  &  Icgc  improbatapoft*eiGo,  non  acquint 
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Inichi^  ncc  viucapiendi  cdnditionem:  Deniquc  nullos  habet  e£fedhi5 
ciuilcs  ( vtvctcrcsloquntur  )  ^uibus  camen  plcnque  pcrdnenc 
ad  mala:  fidci  pofTeflorem.  Omifiis  dubitandi  tadon^us  plurimis» 
puco  malz  fida  poiTcirdrcm,  quinec  vi,necclam>  nccprecario  pofli- 
dec ,  cuiquc  res  tradiu  eft ,  a  non  domino  pofleflionem  liai>ere » non 
viciofam  ncqueiniuihun ,  neccontralcges ,  acquceumiiaberepoiicA' 
iioncmnaturaiem,qua!parit<iuilcs  e§oftuSynempeius  dc  condido- 
nempnticnbendi  per  tempuslegcdeiinicum  50.  aut  40.  annonmu 
Item  iuhi  &  auxilia  omnium  interdi£^orum ,  eciam  aduerfus  dominfi» 
qui  iudido  poirciTono  non  pocefl  qu^ftionem  dominij  reterre,  vc 
nociun  eil  inincerdidis.  Plus  puco  cibn  is  poifideat  animo  praricn- 
bendi ,  cogitadonc>  opinione,  anectionc  domini,  huncpoflidcre  ed- 
am  duilicer,  U  fium  pofieifionem  animo  recinere ,  quamuis  nacuraii- 
ter  U  corpocaliter  rd  non  incumbac ,  namadmalar ndd  poifeilbrem 
perdnerecertum  eilinfinitos  caius,quibusanimofi)lopofieil]ored« 
nctur in dt.  deacq.  poilefs.  Quibus  cifibus  rem  poifidcn  tantum  ci- 
niliter  nonnacuraiitcr»nullus  andeac  infician.  Vndcfequitur  malx 
fidei  poiTcirorem  duiliter  poifidere ,  quamuis  iure  domini  nondum 
poifideacance  vfiicapionem.  Deniquc  cercum  eil  pro  vcr/upj  c  poil 
ieifione  ci  compecere  omniaincerdida » eciamaduerfiis  dominnm » ii 
ab  eo  nec  vi ,  necclam ,  nec  precano  ^ofitdesc ,  1. 1. in  fine  1. 1.  D.  Vd 
poifidec.  Quodpofbemum  egcc  ittCcipretadonc,quas  cradeturm 
dt.  Vd  pofiidecis  inf.  Scd  vcco  redcac  iermo  vndc  abijc :  Nacutafis 
poilcfiio  iniuib»eit  quae  a  iure  6c  lege  nominacim  repf obacur  $c  dam- 
nacur ,  cui  ius  communc  refiibc » vctiunc  Caaoniibe » vdud  ci^  rcs 
imufii  poifidcn  prohibecur ,  non  ci^  in  comerdo,  vt  fimt  res  iacrx » rdigio- 
^Ltm  M.  ^^^y  mui i,  porcx duicads»  loca  publica,  vt & hodie res doimai- 
ttriinm  calestGallis  domamumregni ,  U  corome.regix;  Hscpoifidcn  ab  afiis 
ciuiliter  vdanimo  vdiurcdomini  nequeunt»  (cd  corporalicer  tcruL^ 
turaliccrcancum.  £c  camen  admiccenduni  cil  naciualemiiuittfinodi 
poiTeiilonem  liccc  iniuibm » ncc  legidmam  habend»  compccercintec 
dida » fi  in  ea  cucbctur  &  inquictenu'  per  alios  pduatos  non  habentcs 
inea  replus  iudsquamipiehabcat,  Arg.  d.  l.'i.  infine»&i.2.D.  vti 
pofiid.  Mi  te  Mitmet,  lihmu  £ies  hdbeo  ,  brocardicum  cx  Ca^ 
noniflis.  Hsec  natucalis  pofieifio  iniuib,  illcgicioia,  vitioia,  non  pa^ 
nt  diiilcs  cifetes,  vt  aiunt  interpretcs ,  putiius  viiicapxendi ,  fniftus 
fibi  habendi  &  acquirendi » tc  fimilia ,  quia  ius  ei  reiiiHt,  not.  in  cap.  u 
dc  pca^ipt.  in  6>  E  conttario,  natundis  poilcfiio'  iuib  vd  cxpreflim 
lcge  non  Kprobaca » duilcs  cffedus  prodiidt ,  ture  de£enditur  aduer- 
fiis  vim  compulfiuam,  ex  dt .  De  eo  quod  mecus  cauia:  Condra  vsm  a- 
hlatiuam  ex  dtul.  Dcvibono.iapto.Vim  cxpulfiuam»  ex  tic  vndc  vi. 
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Contravimturbatmam,  extit.  vti  potlidctis,[cc  contra  vim  mquicta- 
tiuam,cx  tit.  Quod  vi  autclam, ficcnim  glolx  figniHcantcr Faciuat 
quinquc  fpccics  vis  &c  violcntix .  Ad  hunc  modum  rcdc  dixit  Bart. 
Naturalis  poflcllio  rctcntioms  &:  recupcrationis  producit  cficctus. 
Quodattmctad ciuilcm polTcliioncm, confbt  nnhi  cjuilitcr  tannim 
poflidcnti  &:animo  pollcUionemretmcnti, compctcrc  mtcrdjdum 
vti  pollidctis,aducrlus  cum  qui  mc  abfcnte  &  clajii  occupaujt  natura- 
lcm  &:  corpoialcm  rci  poircllioncm ,  atquc  ita  mc  turbat  in  mca  pol- 
Ibflioneciuilijpcr  quam  rctinco  natutalcm,iurisciuihs  mtcllcd'u,tur- 
batmcoccupans  vitiosc  natifraicmporscllioncm  quam  cgo  rctincba 
animo  ,  ciimciuilitcr  poflidcrcm.  Hmcrcmouctur  fubtilitas  corujn 
quj  c  contrano  putant  jntcrdictum  dari  pro  ea  tantumpollciiionc  tu- 
enda  quam  quishabct,  &:in  qua  molcibam  patitur:  Ergo  habcnti 
duntaxat  ciujlcm  poirdlioncm  &:  in  ea  non  turbato  interdicluivi  dc- 
ncgabjturcontracum quj  ciUjlcmpolTcllioncm  non  mquietat, licct 
occupct  naturalejn  qux  vacua  cll:,  fed  faKum  cft  vacuam  clsc,  ciijn  a- 
nimo  rcriacaturpcrciujlcm.  Prxtcrca  conlcntJunt  omncs  ciuilitcr  c,u,i,t(r 
tantiimpobjdenti  compcrcreintcrdicTum  vtjporsidctJS,poftg!oiTim  ^'^{{f^^*^ 
in  1.  dam  pofsidere  qui  ad  nufldinas,  D.  dcacq.  polTcL  1.  v  It.  cum  gl.  ierdtchm 
D.  vti  poflid.  dummodo  ciuiJcm  tantum  polsclsioncin  habcns, 
non  patiatur  jftum  occupanrcm  diutius,pcr  annum  in  hmdo  ftarc  & 
permancrc,  fcd  jIjco  S>c  jntraaJinum  aducrfus  cuiu  mtcrdic^o  cxpcri.T« 
tur,  vtantc fcriplimus.  Daturquoqucmjhj  ciuilitcr  tantiim pofsi- 
dcnti.Vndc  vj  jntcrdid:um,aduci-,us  cum  qui  pcr  vim  fcu  violcntiam 
jmcabfente&rnulloin  pofscfsionc  rchcTo  fundum  mcum  occupaue- 
rit,aut mcreuertentcm  prohibucrit  ingrcdi,  idquepcrvmi  &:viO' 
kntiam  faciat,  1.  T.  §.  Sjuc  autcjn.  D.  de  VI  &:  vi  arm. 

Abhis  qui  vcl  ciuilitcr,  vcl  natuj-aliter  pollidcnt,  multiim  diftcrut  ^ff''f 
illi  qui  funt  in poiTclhonc  i.  Si  quis  antc,D.  dc  acq.  polT.  Nam  nli  cu- 
ilodisEtantumcaularcfn  tcnent,  &  quafi  fcruant,  vcluti  /cqucller,       "  ' 
<:ui*litK;antcs  cuftodiain  tantiim  non  polTclTioncm  plcnam  rcliquc-  ' 
runtjl.Iicct.^.  rcidepofit.r  D.  dcpoliti,cum  1.  IntercHc  puro  D.  de  '  ' 
acqu.  polTcfs.  A  Prxtorc  milTus  m  polTclhoncm  caufa  rci  lcruanda?,id 
cft  dcbiti  conlcruandi  gratia,  ob  contumacia,fugam,  abfcntiam  dcbi- 
toris,  vcl  reij  cx  primo  decrcto  fcilicctquo  folacuftodia  datur  ,  noii 
autcmfecundo:  Nam  hocplcna  luilaquc  polTclho  rransfcrtur,  titul. 
Quibuscxcaufismpollcfsionemcatur,  tJt.  dedamno  infed.  tJt.  vt'  * 
inpofscis.legat.  tit.dc  ventrein  pofs.  mjt.l.^.  .^.  vlt.  D.  dcacq.  pols.. 
Vndc  Brocardicumforcnfc,  Prchcnlio  rci  icu  capio  pignorum,  auc 
mjflio  jn  polscllioncm  cx  pnmo  dccrcto  ncmmcm  pnuat  fua  pofseC 
iioac  ^ cx  notacisad  1.  Siiimu^. luliauus D.  dcdanuio  infccl.  Ec 
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inl.  Iiiftc  D.  dc  acqii.  pols.  Quod  vci  lus  cft  mtclligi  c?c  ciuili  tantum 
polscriionc,  non  dc  n.icuiali  corpor.ili:  Ciuu  c.un  dcrcrcrc  cogicur 
js,  ni  qucm  hodic  lic  millio.  In  policirionc  lunt  .ic  rcm  lciuanc,  Co- 
Jonus,  condudor,  dcpoiir.inus ,  commod.it.inus ,  qui  non  poffidcnt, 
nc  quidcm  natu rahccr ,  &  licubi  Icg.is  cos  pollidcrc  n.itur.ihtcr ,  vc  in 
J.  comnnnn  diiiidundo  ^ .  Ncquc  D.  Communi  dmid.  1. 5. 1  vlc.  Ec  J. 
lcqu.  D.  Adcxib.EtapudThcoph.tit.de  Intcrd.  idlatius &impro- 
pnc .iccipitur  pro corpor.ili  tantum  dcccntionc  vcl cuftodia, non pro 
poircriionc,\tcxcontrari)s  Icgibus  cdoccmur,  Ahoqui  cnimrcs  ad 
.iblurdum  rccidcrcc ,  li  poircflioncm  illis  f. ibucrcs-,  Iflis  vcro qui  non 
liint  poirclforcs  fcd  cuftodcs,  m  porfcllionc  tancLim,ri  in  ca  turbcn- 
tur  i?c inquicccutur ,  non  compctunt  intcrdicta ,  fcd  dominis  qui  pcr 
cospoiiident,!,  vlt.D.dcvi^c  viaim.l.Ofticium.D.dcrcivind.  Dc 
-crcditorc  cui  tundus  pignori  datus  &  cradicus  cfl: ,  maximc  fi firu^QS 
pro  vhiris  pcrcipiat ,  tuin  dc  trudu.ino,nc  dubiccs(vc  quidade(chola) 
quin  pollidcant  naturalitcr ,  atquchis  inccrdida  competant,  ex l  vlt, 
toco  tractacu.D.Vti  poiiid.  cic  quo  fupra quoquemonuimus.H^C 
dc  finitionc  poflciiionis ,  tumdc  ciiuiiionc  in  natutakm  & ciuiiema 
quatcnus  ad  mtcrdiccafaciunc,  dillcrflimus. 

Cum  auccm inccrdicta  finc  dc  adipifcenda,  rccincnda, rccupeiaii* 
rt^!'re-  Ja  poiTcHioncjopcr.c  prctium  cft  nonnuUarefcrrcbrcuitdrdcacqui- 
tMe»d0  rcnda,  amicccnda  &c  rcnncada  pofieirionc.  Primum  de  modo  acqui» 
un^U^fo}  rendx  poircllionis,  rcgulagcncralis  ponicur,animo&corporc^oflc* 
jift$9i»t,  flioncm  acquiri,  non  animo  folo,  fed  vtroquc  fimul  1,  i.  in  princ.  Sc 
jieqwrt.  i.Neracius  1.  quemadmodum  D.  dc  acquir.  pofs.  §.  polfidcreylnltit» 
^f**^"  dcinceidid.  aniino,id  cft  afFedionc  &  voluntatc  fibil)abeiidiacpo(^ 
fidcndil.i.§.  Sca:uoIaD.fiquisceftam.  Jib.  corporc  idcft  ingreirn» 
apprchenfione  &c  ,idu  corporeo,  a  dcfinitionc  poiTeflionis,  qua^  vfiis 
cil,poricio  pcdum  vcl  fedjum,  vcfopradiximus.  Corporefolo  noa 
acqumturpoAenio  finc  animo,  vc  in  I.  x.  $. pcr procuratorcm,  §.  vlt. 
'  ]. quiiure  toniiiaritacis  D .  dc  acqu,  pofleffione:  Animo  noaacqoin- 
"    tur  fine  corpore,  vt in  1. 5.  $ . fircm,  I. fi  quis ante»cuml.  qui  vniupr- 
ias, §.peQult.D.eod.i.licetC.eod.&ind.L$.l,Ne{acius:  luque 
exfbloanimo  teafiedione  aiiquid  habendi  oom  ideo  pofiidemus» 
{1^*^*  nifiantecedat  naturalispoircflio,  idque  Tenim  dUn  in  mobilibus  U 
*  *     iemouentibus,  quaminfbli rebus  1. 1, ia  princ.  1. 5.  §.  Nerapus  D,  dc 
acq.  po{s.an  deciuilipofiefiionedicipoteft,fi>loanimo  eam  qoii  ac« 
quiti,  cumiore  &iuris  incelle^hi,  vdanimo  confiftat^  vtante  diftum 
eft,  cx  1.  nemo  C.  de  acq.  poiT.    Verius  cft,  rcgula  fiipetiori  eiiiilem 
quoquc  pofTeflionem  cpntincri,  quod  animo  &:  coipore  acquikatuir» 
i»cm  animo  Colo,  non  coipore  (blo.  tx  d.  1.  qttemadmodum,in  wbo. 
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ytuUA^  Qiiod  vcrbuiB  oiimcin  poircirioncm  cxcluJir.  S.mc  vc  jcquju- 
turciuiiispollcilio  vcl anccccticrc  dcbcc  pollcllio  n.icuialis  &:  cor^ 
poiulis,  d.  1. ^ .  Ncr.itius,  vcl  aclus  .iliquis  corporcus,  vc  .miiu ,  Lidu 
aliquod:  N.un  poircliio,rcs  fa(5ti  cft.Sic  concili.ibis  mc jrprctu  op.nio- 
nC'3  v.in.is,  dc  propnccario,  dcdcbicorc,  de  doinino  tcudi,  fic.iljis, 
quos.iiunc  c.mcum  ciuiliccrpofsidcrc,  fi  ciuilcm  (ujin  poisciiicncm 
m  alium  cr.mflulcrinc,  an  is  copore,  dcbcat  rcm  .ipprchcndcrc?  Nam, 
vtdiximus,Cmilispoisclifio,  plus  habccmris  qu.im  tacli:  ncc  tamcii 
acquintur  nirnntcrucniataclus aliquis corporalis,  cch  momccancus, 
non  pIcna:po(se(Tionis,arg.Icgislocum  .^.  propriccaiius  D.  dcvfutr. 
id  quod  cx  fcqucncibus  cxcmplis  planum  ctikiccur, Et  quod  dicimus 
porscllioncm  acquiii  corpoic,  idmaximc  vcrum  dc  natur.di  porscU 
lionc:  Id  ncccrsariummacquircndaporscflionc  rcrum,  qua:  pro  dc- 
rclidoiaccnt  vacacesjin  nulhusporscllionc,  vclbonis,  vcinipecic  lc, 
gis  n.uuralcm,    r.  I.  in  l.iqueum  D.  dcacq.  rcr.  doniin.     IUud,  Inll. 
dercrumdiuii.  vbi  fcrapcrtc  vulncraca,  ^laquco  cuo  irrccica  non- 
dumcilin  cuapoiscfsionc  &:  dominio,  nifi  cammanu  ccpcris.  is:  oc- 
cupaucris :  amct/i  lus  fcudorum,  &:  vcnationumhodie  iil:amut.iuc- 
rit.  Idemin  rpccicl.  i.  in  pimc.      5.    Ncratius  D.  deacq.pois.  dc 
thclauris&gcmmisin  FundotuoablcondiL  : ,  idcmquoquc  dc  pra^- 
dus  autbcncficiis  vacantibus  cx  d.  1.  i.mpnncip.  Scd  quo  calbrcqui- 
riturapprchcn/io  corporahs ,  non  cuncn  nccclsanum  cil  vc  quis  om- 
nesfundipartcs,angulos  &  glebas  circuinambulct,n.im  iacis  clHundi 
parrcm  introirc,  1. 5. m  pnncip.  D.cod.  tit.  Idquc  maximc  vcium  in 
acquircndapofscisionc  vniucrfitatis :  In  lurcdicinnis  vniucrlic.ircm, 
quando  vnarcs  comprchcndit  iub  i"c  res  alias  plurcs ,  vcluti  callrum, 
quodcomponitur  cx  fcudo  tcrricoiio ,  lunldictionc  icudali,  tundis 
alijfqucbonis&iunbus:  bcncficium&  fimil!a,in  quibus  furticit  in- 
grcdi  polsclsioncm  partis  vt  plunmum  poaoris  &:dii!;nioris,eoanimo 
vt  omnium  partium,  fundi,  cafin,  bcneficij  poiseisio  acquiiatur,  not, 
in  d.l.^.Nequcobcilihbtilis  difputatio,!.cum  qui  ardcs.D.  dcvfii- 
cap. cum  1. qui  vniucrfas.  D.de  acq.  pofscis.  nam  alio  rcipicit,  vtij 
loci  oftendunt.Rcclc  autem  moncnt apprchcnfa  pai tis  vacantispof» 
feisione  cum  animo  totum  pofsidendi ,  non  tamcn  acquiri  poftcftio- 
ncmaharum  partium ,  qux  ab  alijs  poirelsoribus  dccincntut,  arg.  I, 
qucmadmodum     vlc.D.  cod.cit.  Vtinprardio  amplifsimo,caftio, 
iunfdidionc,  fcudo,ccrdcono>(6cuitutc,&iuribus  incorporalibus*' 
iioctn  articulo  vera  regula.Quantumpo{se6uai,tantum  prarrchpcum 
&acqailitum,inI.i.D.deitin.aft.priu.  ^ 

Venincamcnaliquandu  poficisio  acquiriturperaftumaliqucm^a-  ^^^^* 
uilcmi  legidmum^plitt  ium  quim  £ii6tijud>entcin,&:  plus  aiuini  quam.  ^iMrftim. 
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coiporis,  rcuicalis  pofsefsionis  ,arg.  1.  lo.  C.deacq.  pofsc^  Id  quod 
cxcmpla (bqiicntiaindjcabunt  hocin loco cxhibcnoa ,  ^uoniampcr- 
tmcntadiationcn  mtcrdiclorum.Primum,occurritlcxi.$.fiiufscnm 
D.  cod.  Polsclsoracdominus  polsclsioncm  rci  Cux  praefentis  atquc 
inconfpcclu  poiitx  ,  Iicct  aliquantulum  remotar  vcrbo  transferr  in 
ahum  prxfcntcm,qui  animo     atFectu,&  oculis  poftclsioncm  apprc- 
hcndit,  licct  ncurc L  ce)iuin  rcm corporccontmgat,!. quodmeo,  Lfi 
vcndirorcm  D,  cod,  Idcm ii  lign.i,matcriam ,  doliaccrta  vcl  ampho- 
ras  vini  aur  rcs  alias  limilcs,  quamuis  m  confpedu  non  fint,tollerc  me- 
uilscris,  6cf)c  vcrSo  mihi  tradidcris,  atquc  cgo  cuftodiam  ijs  appo- 
iuciim ,  tradii.L'  v.whi  corporalitcr  intcllii;untur,l.quarundam,  D.cod 
tit.  Signatio  quoquc  pofscfsionem  transtcrt ,  puta  in  cum  qiii  arbo- 
rcs  dc  ncmorc  ccrtas  cmir ,  fignauitquc, vcl  animalia ,  &:  pccudcs  ccr- 
tas  dc  grcgccmit  &  hgnauit.  Dolia  quoquc  vini  si  fucrint  dcguftata 
&  (ignata,  1. 1 .  l.quod  li  ncquc,  D.  dc  pcriculo  &:  com.rci  vcnd,  In  quo 
tamcn rcgionis mos  mfpicicndus  clt,  vt  plencdixiadtit. C. dcpcnc. 
c!        ^  comm.  rci  vend.    Clauium  quoque  traditionc  rcs  tam  foli  quam 
*rai»f*  0.  mobilcs  quan)s  clauibus  oblbruantur  &:  clauduntur ,  traditx  &c  apprc- 
henla:intclliguntur,nam  claucs  habcns  infua  potcftate ,  rem haber, 
vt  ca  cum  volucrit  accipiat  tcncatquc,!.  clauibus  D.  dc  contrah.cmpt. 
1. 1.  §.  fi iuflTcnm^D.  dc acquir. pollcir.  vbi  Alcxand.&ali)  contra  Barr. 
&c  fcrc  contra  tcxtum  d.lcgisclauibusyoluntprobabilitcr,  non  cilc 
ncceflarium,vtin  rci  pnrfentia  vcl  confpcdbu  liat  ea  clauiuin  traditio, 
ex  rationc  cxemphfupra  pofiti:  idautem  verum   claues  traduntur  iii 
cauiam  &  cffedum  contradusatqucnegotij  pnrno  pcrfc£li :  Dcindc 
Idonci  &ordinati  vtaiuntad  reidauibus  claufar  dommium  tiansfe- 
rcndu  in  eum  qui  claues accipit,  vcluti cmptione  &  limilibus:  Nam  in • 
,    cactcris traditio  clauiumnon  vtiquc  poflrelfionem&  dominium,  fed' 
onus cantum cufl odix  transfert,  1. cum  patcr.  §.  patcr pluribus  dc leg.:. 
2.  Similitcrnotantcumquiremiiiamalicnat,traditqacinfl:rumenta 
quibus  rci  proprictasprobatur  rem  tradidifTc  videri ,  adduntqucac-- 
ccptionc  talis  inftrumcnti  poircflrionem  rcicorporaliter  apprdhcnfi-. 
ccfiieri,  arg.I.  i.vbi  intcrpretes,  C.  de  donat.  Additionem  iUam  non . 
probo  in  foli  rcbus,ncquc  probarent  vfuariar  lcgcs  noftrx  {cu  confuc— 
tudines^  &  conftitutiones  quac  de  pofleflionis  apprehenflone  loqufi- 
tat,  Imo  nec  ijpfi  InterpreteSjCxd.!.  i.  fuara  additionem  fufliner* 
poflliatyVtibidbcttiapetfiftifne.  lidemicribuntpcr  adoptionem  eius 
quiremaliquampoifidcCyfiiampo^eflionem  ttansferriin  adoptante, 
^ui  bononim  adoptati  & arrogati  poiTcilionem  ftatim  acquiht ,  1.  qiii 
vniuerfas.  D.  deacq.  po£(cfl!  l.fi  adoptauero.  D.  dc  precar.  quodfion 

•  carecdabicationciaiolaiHcisrelinqucQda.  Non  eil  dubium  de  imb« 
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Tltoquui  pcrnmrimonmm  &:  focictaccm  moribusWitc  contravlain 
ics  omncs  vxoris  cutn  ipLi  polficic.it.  Quodauccni  illi  aduciur.t ,  rcru 
cjuas  polli  Jct  Rcligiofus  nionailcnum  ingrcdicns ,  non  mouo  domi-  " 
mum,  icd  ctiam  pollcllicncm  corporalcm  acquiri  monaricrio  pcr  in-  **** 
grcflumonalleri),  Auth.  u"igrcl]^,C. dc  lacro-lancl.Eccl.  m  Gallia non 
©■brcruatur.  Obcincrccm  pcculio    bonis  Monachi  moricntis,vt  co- 
rum non tantum  dommium, lcd  ctiam  poircdlo  Abbati ,  vcl  conucn-  .  ' 
tui  vtaiunt , acquihta  dc  apprchcnia  jntclhgatur ,  non  cx  uirc  cjuili, 
quiaidrcpugnat,d.l.  curn  harrcdcs ,  non  cx'  Auth.  ingrciri ,  quoniam 
<abi]t ,  noii  cx  rcgula  Movtuus  faifi)t  viuum,&:  inucfl:itpoflcflionc,ncc 
cmm hic  hancditas  cft,  lcd quia  Monachus  quicquid  habct, id  Abbati 
&iiionaftcno  poflidct,  &rqux  dc  poflcihonc  quam  habcnt  domini 
pcrleruostradunturin  1. 1. 6c  tot.  tit.  dcacquu.  poflcfr.  Pcrcincnt  ad 
JVlonachos  maximc  mcndicantcs ,  vtrum  ad  ahos  Monachos  qui  irie- 
guLircm  rcgulariuin  flatum  commcndaticium  dolcntr  vidc  Alcxan.in 
r      pcr  lcruumquiin  fuga,D.dcacq.  pofl.  Pcr  conflitutum  pollcflb- 
rium  V  ulgo  rcccptum  cft  transterri  dc  acquin  tam  ciuilcm  quam  natu- 
ralcmpoflcHioncm.    Conflitutum  poflcflbrium  dicitur  quoties  in  ^*'!/*^ 
■  c  Jntradu  tc  ncgocio  habih  ad  transfcrcndum  dominuim ,  vt  vcndi- 
tionc,  donationc,permutatione &: iimilibus ,  ractinn  ht  vt  poirclho 
pcr aliquod  tcmpus  rcm.mcat  pcncs  ahcnantcm, atquc  Ijic confl:!tuac 
icpoihdcrepro  cmptore,  donatario,  &:c.  vcl  nommc  prccani,  vci  tit. 
condudjonis,vcl  cxcauili  viiist-ruiiusqucm  iibi  rctincc  vcndicor,(hi- 
jiator,  &:c.I.quxdam,D.  dcrci  vcnd.l.  quod  mco,D.  dcacq.  poilcl. I.  • 
quiiquis,  C.dc  donat.  Valctquc  conlticucum  policlsorium  ,  modo 
jllc  qui  fic  conllituic  poflidcac  vcrc  &c  ammo  dommi ,  quamuis  aho-  , 
qui  vcrus  dominus  non  cxiftac,vc  1  ciu-  ccnlcnc  contra  Accuri.  in  d.l. 
quodmco.  An  vcro  pcr  mucflituram  quain  domjnus  cLit,  facicquc 
valsaJlojpolfcflio  rci  fcadalis  ci  acquirarur,  vix  pocclr  ccrca  regula  dc- 
iiniri  proptcr  variaiura  &:  comuK  acana  kudorum.    Sanc  pcriolam 
i  n  Li cfl j t u ram  no n  acq lu n t ur  p o (s c i li  o  rc i  q ux  d c  n o  u  o  i n  tc  u  d a c u  r, n  i - 
fi  m  confpcdu  &:  pra-icntia  rci  conccisx  flat  inucfnturajarg.  d.  1. 1.  §.fi 
juflcrim.d.I.quodmco,]).lj  vcndicorcm  D.dc.uq.  pols.  Acquc  id 
ipium  ctiam  inanciqu!  tcuui  inucilit^ira  vcriiKs  ci!c  opjnor,  cx  gloilli  ■ 
inc.4. ext.  dcinlljrution.  Cum  in-  cihrura  niii.KiliiR!  (ir , quam  hcta 
ciuilifquc  tradirio  tundi ,  qnam  dominus  lacjcpci  n.uiicioncr-i  baculi, 
pilci,cnfls,  annuli,6c  ncraltcrius  rci  lyn^olum  vcf  hom.-s^ium  &:  limi- 
La ,  vt  cfl  in  rcddis,  vidc tcudiiUj ui  nc. quid lit  mucltjcura,  &:  tit.de 
noua  toima  hdchtat. 

In  ca:ii.>u':  aatcm  fimra  lcriptis  ad aciTUiCda-n  rofR^fljoncm  ron  cfl: 
nccdLiuaiciappreiicuiiocorporaij.s  t»:aciu«iiii( » caiunt,}  ica  iufhcic 
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'af  us  ci  ui.i]ncorpoicus,qui  pcrvimIcgisa.4UipollctnatU»li&rcaIi 
.ippiciicnliui;!  poiiLfsionis.  iuiquc  inhispofTcfiionon  acquirioir  fo- 
lo  p.nin.o,  icd  ctiam  corporc,  lcu  corponco  quodara  aftu  cadcntc  in 
viuinicxcjUinr.ucicniibuscorporcis,  vt  alpe£ku , clauium  dationc, 
&c.  vticacdix\:Iohun.Fabcrad$.poflidcreinto.dcIntcrd.  Nc- 
que  tantiin.  hxc  cninia  obtincntin  rebu$corpoialibus,mobiUbu$,fe 
moucntibus,  atqijcimmobilibus,  vcrumcriam  inrcbus  incoipoiak^ 
bi)s,quibusai\pumcranturl"cruitutes,  &  alia  iuniyt^  tealiaqtiam 
pcrfonalia,quorum  pofrcflioacquiricuranimo  flcafic£kupoflidcndi  J. 
?lt.  D.  qucmadmodumferuit.  amitt.  tumcorporc^oceft ,  pcr  vfum 
&cxcrciciumiilius  iuns:  Addcin  prse&ntia,  aut  vcrifimili  noritiafic 
prarfumpta  paricntia,  non  contradi^ioneiUius,  cuiusint«tefi,  In  qOe 
icruicus,  auc  ius  ittud  vindicatur  cx  1. 1.  &  Li.  cum  gloC  C.  dc  (etui. 
turibus  &aqaa.Panormicano&carceri^in  c.cumccdefiaext.De€aujla 
pofs.&  piopr.&c.  literisexc.  dc  rcftit.  (poliat.  vbi  varic  di(putanc, 
an  vnicus  aftus  poflelfionis  vel  exccurionis  8c  cxcrcirij,  (vt  aiunc) 
lla  illius  iuris  acquiLat  poircflionem,  an  plurcs  aftus  dcfidMctur,  id  quod 
'^*.  cx  varia  (eruitutum  &  iurium  natuta  &  qualicsitc,  varie^  prout  xes  in- 
cideriCjdifceptandum  &  iudicandum  eft.Quamquaminterim  gcneia^ 
litcr  did  polsit,  pcr  vnicum  atem,  vci  excrdrium  plcnat  intcgrse 
poflelsionis,  non  vi,  ncc  cUm,  nccprccano,  fcd  palam  fiientibus  vni- 
ttctfis  fa£b]m,acquinpoflci&ioncmilliusiuris,aig.l.'i.  quodautan 
item  qu^ficum  D.  dcaqua  quocid.^  acfiiua.  cum  1. 1.  hocintcidi* 
€to  D.  dcirincrc, a^uquc  priuato;  Sic vnapraefimtarionc,  elcdione, 
cognirionc,  acquiriturpoflefsio  prarfgitandi,  eligCndi,ius  dicendi: 
Idquodmaxim^  venimcfl,in  a^tione  ncgatoria,  cihn  ncgo  ribi  ius 
eflc  cundi,agcndi,aquamueduccndi:vel  ncgo  ribi  ius  eflc>inuitomc^ 
in  tuo  foio,  velalio  loco,ali<pud  factendi,vehiri  alrius  tollendiiatqiie 
te  prol^bui  ifto  iurc  vri,  tuquc  dcinceps  4  die  proiiibirionis  vri  dcfie- 
ris,  CL  o  pcr  eum  adum  quaefiui  poflefsioncm  ncgatoriz  fi^niituris, 
fum  in  poifcfsiOnc  prohibcndi  Bc  vetandi.£  oonttario  fi  non  obflgn* 
.  tc  mca  p r ohibirionc,  tu  pcrfiruciaucris  in  vfiz  &  excrdrio  illius  iuris> 
mc  facntc  &  pariente  ,  a  die  contradidionis  acquiritur  ribi  plcna 
foflefsio,  tamotfi  prius  non^s  iufla,  ncc  firma  cfict,  Vide  giouato- 
resinl.  i.  C.  delcruitut,  &sfequi  lumimbus  D.  de  ^ruitut.  vrban. 
pntdio.  Inhisautemquei^^imiiiaritatis  vel^confuetudiniSy&na- 
tutali  quadam  hominum  maxim^  vidnorum  faculcate  fiunt  in  alieno 
iundo,  vcluri,vcnando,aucupando,eundo;&c.  qu;^  iblent  grarios^ 
concedi ,  vt  aiunt  Interpretcs,  vnicus  adus  non  acquirit  vtentr  poC- 
ieisioncm,  imo  rcquiritur  mulriplcx  vfus,  exercirium  U  execurio  iL 
Jius  fcrniniris &iuris,cumanimo &affedionema^ 

&iurc 
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&iurc  {uoporsidendi^prxrcatc  vclpaticntc, cocuiusmrcrefl:.  fnhis 
obtinct iliud,  omnis  adus,  cninis  vkis  rcialicna:,non  praefumitur  fic^ 
ri  lurc  fcruitutis.Plura  pcr  fcribcntes  ad  1.  qui  lurc  famjliaritatis  D.de 
jcquu.  pols.l.  vlc.C.dcacq.pofs.  &adcitul.  dc  fcruitut.  nccnon  Ca- 
nonici  luris  intcrpreccs in  c.  bonx  i.  dc porLulac.prxlnc.  c.  cum  Ecdcr 
{iadccaulapolscrs.&:  propr.  &:c.licensdcrcilitiir.  Ipoliac. 

Ac  non  (olum  pcr  nolmct  ipTos,  porscfsioncm  aLC|Uirimus  ,animo  TtrjUmik 
limul  ^  corporcnurtro:  lcd  cciam  animo  rantum  nollro,  tsrcorporc  /"'j>y*'* 
alicno,  vt  pcr  tutorciu,  &:  alium  adminiiLiatoicm  lcnitniimn,  pci* 
ncgonorum  noiborum  gcftorcm  fccuta  ratihabicionc  noilra, 
procuracorcmhabcntcm  anobis  vcl  rpcculc  ad  hocm;indatum,vcl  e- 
tiam  gcncralc  cmcum,  vc  pucant  intcrprctes,  in  id  copioii  ad  l.i.  jJ.per 
procuratorcmD.dcacq. pors.&adl.i.C.cod.  Addc  Icrcr  dummo- 
do  illinobis  &:  noftro  nominc  pollcliioncm' nominacnii  acopiant; 
idque  citra  dubium  cll,  nili  concra  Ipccialitcr  legc  rcquiratui,  vc  ho* 
diein  pofTeirionc  bcneficij  pcr procuratoremapprchcndcnda.  Itcm 
■  acquirimus  pollcflionem,  l^pc non animo,  non  corporc  nolh  o  ,  lcd 
«limo  &:  corporcalicno,ignorantes;  Puta  per  filium  in  potciLJtc  pa- 
tris cxiftentem;  nam  quidquidacquuit,  patri  acquirit,iurc  digcftorii. 
vndc  non  tantum  cimlcm ,  fed  cciam  natutalcni  poirelllonem  patri 
acquirit  cx  rationel.  placct,  D.  dcacq.  ha:rcd.  natat.  in  L  i.  item  ac- 
quirimusD.deacq.poir.tamctfihoctradent  ambiguc  inl.trater.  D. 
de  condid.  indcb.Iiirc  Cod.  tit.  de  bonis  quaflib.in  aduentitijs  filiusf. 
patri  folum  vfumfr.  acquirit  rErgo  naturalem  poflcfrioncm  quam  fo-f 
lamhabctfruduariusl.naturaliccr  D.deacqu.  pofs.  Cumigiturho- 
^c  quo  ad  acquifitioncm  illam  cedet tus  patria:  pottfftatis,  filiusf.  pa- 
tripofrcflioncmnonacquiretmagis  quaam  alius  extrancus,nili  quod 
£ne  mandato  expreiro  patri  re£te  acquirct,quia  in  tam  co  muctis  per-^ 
ibnis,pr2(amirurmandatumI.{ed&hx,D.dcprocurat.  Perferuuin 
quoque  noftrum,  vcl  alienum,  vcl  eciam  Iibcrum,  quem  bona  fide,  v  t 
noftrum  £eruum  pofllldcmus,  nobis  etiam  ignorantibus,  omnium  rc^ 
riimquas  tcnetpoflrefl[u>quai:ricur,d.I.i.$.  icem  acquirimus,  &ahbi 
paflim,  D .  dc  acq.  poff.  Ncc  hic  rcfert  v trum  acquirat  filius  &:  ibruus, 
Depeculio,  vel  cicrapeculium:cxcepca  tantiim  vfucapionc,qux  igno« 
tanti  domino  & paccinon procedec,  qua?  eft  communis  opmio  gIo« 
£ktorum,  in  d.^.  Ecfiquidiunrepugnent.Itaquoniamleruis  illis  Mq- 
whi  xquiparaQCur(  vc  fupra  <iiximus)quod  habcc  Monachus,  id  mo« 
nafterio,  Conuentoi,  vel  Abbari  poiIidcreincdIigitur,nifl  pecuiiu& 
^benefidiimiiabeat,vcmanuiincicui.decondiS.indeb.  Mona- 
cfaiiscomparacur  vci^nio,  veIfiiio£un.  vc ait  Baldus.  Nam  & Abbas 
jgaxa  c/l,  magis  gu  im  dcOT>inas>. 
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x<ijMfMP  Ccccrum,  apprchcnlam  &  acquifkam  pofTcflioncm  rctincri  anim» 
corporc  planum  cft ;  corporc  Iblo  non  retinetur  fme  animo ,  nam 
qni  in  fundo  cft,  fi  conftituac  fc  nollcpoifidercamphus  non  poflidct, 
1.  (i  quis  VI,  §.  I.  D .  dc acq.  polTcir.  In  contrarium  folo  animo  tetinc- 
■  turpolTclllo ,  quamuis  corporc  quis  non  flt  in  fuo  fundo ,  ncc  ahus 
nommc  cius ,  dummodo  habeat  animumihitim  rcdcundi ,  vt  m  fpc  ' 
cicl.^J.inamittcnda,  ^.ii  quis,l.clampoflidcrc,  quiad  nundmas. 
1.  ii quis  VI,  1.  fi  id quod.  §.  vlt.  deacq.  poflcf  1.  5.  L  eum  igitur ,  D.  dc 
VI  &  VI  arm.  Rctinctur  inquam  folo  animo:  extra  quam  li  tertius  ali- 
x]uis  rcm  fic  vacuam  occupaneric,  &  iibi  pofliderc  cocperit,  vt  fupra  di- 
xi :  Rctinctur  inquam  &:  ciuilis  &  naturahs  poiseflio  vt  probacurlods 
.pr^didis  aducrfus  BartlioU  6c  aliorum  opinioocm  qui  confvse  &  per- 
-  f  cram  hicjdiftingunt  ciuiiem  po/sdflioiiem  nacundi  iimftam,afoIa 
naturali.  Quod  Ci  cumrei  non  infifto  coipoiaiitcr,  alius  pro  mc  vci 
nomine  &  conimodo  meo  rem  cenet ,  ego  animo  per eum  poisciIu>* 
nemredneo,non  tahtiftm  ££cin  meapocefhccy  vtfilius  &  (emus, 
vcrijm  eciamper alium  quemlibec,  puca  Procuracorem ,  ncgotiorum 
gcftoFcm,  tucorem,  adminitocoremycolonum,  condu^orcm,inqui- 
tinum,  per  maritum  vxor^mque  viciifim,ac  per  cacceros  qui  alceri  poi^ 
^den^  Li.S.vlt.  1.3.$  Sabini.  l.gcneialicef .S.  li  colonus,  D:  deaeq.po6; 
SciJicecquamdiuiUiincumbuncrci,aliadeft,fl  ab  eacliiceduncaiiimo 
abcundi  &  pofseflioncmde^eiendi ,  ita  vc  ncque  pcr  iencquc  jpereos 
quisampiins poiBdeac :  cunccnim  ab  i;s  pcr  quos  poffidemtts  nc  pfas- 
iudicinm  nodrac  poiseflioni ,  (1  pcr altnm  occupecur  nobis  eam  ncgli» 
gentibus ,  necftaci^  rcpctencibus ,  cx  cexcn  ^iis  L  vlc.  Cde  acq. 
pofic^.      ,  • 

Nondiflimilinicione  poiseinorerum^ciunumiiicorpoialiumreti» 
necur  animo  &corpoce ,  hoceft  vfii  U  execudonc,  vd  ea»rcicio  iutis 
iiueincocumaut  proparceiiac:  namper  viumparcis  reciitecuriace^ 
feruicu5>iurirdidio,cotumfeudum,  aciusincaeceris,exLfi  f1iiliddij,f. 
vlc.D.  qucmad.  feruicamic.  L  fi  eo  loco,  vlc*  D.  sifcniicus  vindic.  L 
is  qu  i  viumfrudwn,  vbi  Barc  D.  quemad.  vfitsf.  amxc.  dummodo  aliae 
'  partcsabaliononpo{sideaiicur,vcrup.didum  eft.  Prsrccreafolo 
nimo  firafFefitu  rednere  volencis  edamabfque  vfiv&exerdtio  recine^ 
cur ^{scfsio  (cruicutum  Sc iurium ,  d.  L  ticec.  C.  dc  acq.  poiTcC  vc  in 
^cicLarbonbus,$.vl(.infineD.devfiifoi^.  Scdcxcipiunturduo 
cafiis:  Pnmus>fi  ncgligcnte  Bc  fiknce  ifto  pofiefibre,alius  occupaocrit 
vd  cxercucrit  vfiim  iiiius  iuris  per  annum iilccfi;rum  >  vt  fiipra  di^m 
Kof  A<iL  ci^:  Sccundus, (i pcrlongumcempuSjautpcrk>ngiflimum  (vt tcriHic 
*  c.  dt  rcgulae  vfttapionum)  quis  animum  ancatfcftum  iUum  recincndi  ^pofl 
fitmt.    /^giQQcm  iuris>  nonfic  exccucus  vUo  £1^0  &  excrctdo  eius,  fiilicecdl 
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ppcuicacdebuitvri  :iiann6pociiit,neque  oblatacftocca/io  velfaail- 
casvcendi> vtinijs quarxaro excrccntur, pcr  iftuin non  vfuiti  ( vocant 
'IncerprctcsiionyfiimnccelIarium)pofrcrsionon  inrcrpcUatur,  imo 
lecmecur animo vulgaca,l.& accilicinus^ D .de fcruit.  ruILprxd.  Quod 
adfettdaUaiuia&aapnUilcgiaqux  vocanc  diTcontinua,  iioccn:,  ha^- 
bencta  poilefiMinein  difondnuam  &  difcretam ,  producunt  omncs 
poft  doiim,  in  c.  cum  accefiillenc  exc.  de  coniticutio.c.  abbatc  dc  v  ci . 
£^ni£  Qu^uis  alioquipriuilegia  fiicillime  U  pernon  vfum  dcccn- 
Biiamictancur.      •  ,  ' 

Tercittm  capac deamkcenda  polTeisione  hlc  quo  que  brcuicer  enar- 
tandumeftycum  cefpiciacincerdi6bi,&:amiisapoIlersione  nequcat  J^^^^^^;'^' 
incerdiciprononpouidcnte..  Amicdtorpoflettiocorpore&animo 
fimul,  I.  queffladmodum>D.deacquir.po£kfi.Sd]icecciim  quis  rei  cui 
per6aittperatinmiiionomine  incumDebat^poile^oaemvlccodeib. 
/icvolens,  puca  &  alienaui^  anc  cx  alii  cauia  r«n  corppre  &  animo  de^ 
ieniic.  Anver6cotpore(blo  amiccicur  po0dsto,va;iiumeftyexvaria 

Sualicacefsiftorttm.  Qu^flioliiceftdeeapolIeilbreiittifundoezceP  ^»^^,^ 
Cy  eittlquepofleisionem  vacuam  reliquit,ncmineibice]ido,iedabijc  fofftfito' 
obaliijiimablbicia&cattlml^  ,.veltttiii  da* 

nesiecttmabfhilityaucamicodedic  cttftodiendas,  corpore  cantibna^ 
^it,animo  5caffi:^ttrectnuic.poiIe(sionein,  1.  clam  po{sideic,§.qui  ad 
nimdinaSy  D.  deacq.pofleHI  ali j  fque  fimilibus  iam  dcatis  in  cap.  de  d- 
luiipc>fle&ion^&incap»de.i]ecinend4poIsefsione.  Hkomnescon' 
iendunt  iblocorpore  velfbla  corporali-  diice^ione'.  U  abienda ,  non 
amitdpoflelsionemy  ficacdpiddherc»  d.'Lqttemadmodum,  vc  non 
obfteclegi  3.  >.inaniiccendl»eod.  dc  Ade6jfcifte  retterliispolsicex'* 
pettere  ic  deijcere  ettm  qtti  dbm  (e  Mjeox^  &  nefcience  rem  occnpa- 
ttenc,vcnacacttrinl.i.  C.  vndevi,  I;vcvim,D.  deinl(it.&iare.,/»«r  «x/l. 
tmm  fohm pneitmmo  defhfmd^pojpfiomt  nonmitfitur  pojjefie,  Diftindio 
ver5  qnam  a&nmtlnterpcetes  exglo£in  Li.  ver£quia  nanuaiitecyD; 
de acq.  po(Sc&,  Cdm  volttnt  eo  cafu  duilem  quidem  polselsfonem no 
amitc^  led  nacuialcmamicd  ,iubciiicare  vidonikborac,  racioncmoue 
polselsionum  &incerdid;orum  concurbac,(i  ad&^i  fi>edem  vluin-  * 
qtte  aliqaemeamreferreTeIis..DiGergo  iimplidiis  in  nac  qusflionc 
pofleiiionem non  amicci^  non  else  vacancem  nec  derdidam ,  ^neque 
abaliopoiseoccupan,nifiviattcciam.  Qu6dfi  occupeturpoisecun- 
deflinimi  poilefiorem  expclU  Ibidmauchoncace  propria,  vel  oge  in- 
terdidiar^.  d..  f.  quiad  nandinas,,cuQifimilibus.  Neceft.verum 
quodqui  wiends  atquemox  reuecfttd  psiHclsioftem  lic^t  vacuam  oc- 
«ttpauit,iscampoisideatnatuiaIiter>vt4uidam  Scholailici  wltttit» 
<aim.nnHomodo.poiadcac»acjMtttialiccrquidcmj/'edcancom  occu*; 
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V«rbis,  tii&c  dicemus>  venditorcm  amiliirc  polTcfsionem  folo  animo' 
▼ndeetiamiiodieempcoi'  autliontitc  propna,  folusiiiic  vcnditorc' 
apprehendiipoflefsioncm  rei  cinpta:,  ncquc  lam  necciririuin  cll ,  vt 
eum  venditoirintcmmanu  ducar,  ciquc  poflcfsionem  tradat-  quod 
lureauiliomninA necefsanum crat  1.  f.  pater,  C.dc afl.  cmpt.  i/hin- 
01  D.deacq.pofs.cummultisiimilibus.  Et  tamcn  quis  potcrit  citra 
Can&iD,ncg9tiu,contraaum ,  folo  animo  pollbfsionc  amittcrc,(i  rcm 
teanquat  vacnam,vacantcm,&  fundo  dcccdat.  hicquc  obtmcbit  titu 
lBS,prodeteliaoilictra<aanpotert,anqui  pofsefsioncfua  dcic<aus 
velmeanjtiwus,omilitinterdiaum,&  vindicatioiic  cgit,(icquead' 
Be^imipol$efioremafseuerat,vidcatiiranimopo6ciMonircnun- 

tiafi^qne  interdiais.Dic  nullo  modo  1  cuuntiafsc.vt  diccmusin  m 
t«diao  <levi,&intit  vtipoffid.  ex  I.  naturalitcr,  D.dcacq.pofs' 

CJM  't^t^jMi,cem.foff,fiuniMnrmm,t,at,]irocMii,cum  in  1.  de  pupiL 

ip.JanemmifiemfineD.dcopcris noui mmciatio.  Hismodisamw- 

^T^  ««f  P06efi'o  quam  pernoimct  ipfos  tcncbamusanimo  6:  corporc 

f^ma  «««orem,depoliearium&fimiles  qui  nobis  pofsidcnt ,  Sc  pro  nobij 
••••  »eimenn*Bnt,liapofiefiioncreccftcnnt,vcIinoicc,  velcxilio  vd 
turor^vdvi,veIttiamvkro  tem  dcfcrucnnt,anpcr  J,oc  dominu* 
.  pofiefi"onemamilerit,prolixctraaautDd.inl.vlt.C.dcacc,  pofs 
Inftmmadieanu%<imorte,furorc,exilio,  vcl  quapiam  nccciLtate 
«lonus afimdo,rcce6erit,<k)minumideo,non  amittcrc  polscfsio' 
*''^^^*^*?^.«^««»i«o,quomamancmineoccupatur,  1  ,  f'. 
quodfi  femuafildquod,/.,.  D.cod.  Popd«„us»u,e„,LamMu,i.  - 

'^^rr^':-        '"s'^'"'"''  <^°'-"«  poA 

te^onemncgligat.hoccft,nontueaturcam,nonagatmtcid,d.sdi 
«.  vlt.D.eo<L  Vbi mututurnobis  quoque  ignorantibus^pLptcrca 

«go,lianimotaiviminoftronencorpo.ealicnopo|-scfsioncm  reti 
mMmus,veIudinrpedcleg,sclan,pofr^^^^^^ 

Nainhocafu,per_mgrelsnmalteriu$occupant.s  fundum  non  am,«o 

5'' '7"«'''nO»d&ndumnonliimrcuerlus,polscfsionc,„ncu  cxi 
d.l.fiidquod,t.vlt.addeiquamuis,cod.tit.  .Siu,,  pcnn,(ic.'n  ,u 
«ercpe„csoccup«tem.nequei.nt«p«^^^ 

2«i^ajsmtcrd.aor«n.Sicenimdibetexaudir.  cfuod  vJJtZt 

«ccupatumnonvul^nonaudetreuerd. 
^  S^^WtntcafiKalter^ficotowBvltro.fiwdumrdiqmt^jaonammo 
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'^cCcrcnAx  pofsefsicnis ,  fccl  rcucrfurus:  nil  domino  pcnt,  vcl  Acccdit 

iniurci^orsefsionisqiiamanimo  rctincc,!.  fi  colonus,  D.  dcacq.  pof. 

Qupd      animo  dcfcrcndc  pofscfsionis  colonus  omnino  excefTit 

fundo,  cum  familia  fua  ,lupcilcctilc  &:rcomni.  dominum  amitterc 

pofsersioncm  quam  coloni  corporc  tcncbat ,  putabat  Sabinus,  1.  li co- 

JonuSjl.  li  dcco,  ^.i.  vcrf.aliud,  D.  cod.  Procuius  contriputatnon  ^ 

amitterci.  cumqoiSjD.dcdolo.  Hocprobac  luftmianus  nil.  vJt.  C. 

cod.  Addunt  vcrc  <3mncs  jntcrprctcs,  non  contraeam  lcgcm,  (cd 

pra:tcrcam,tunc  adommo  vacancisfui  tundi  pofscfsioncm.ininio  rc- 

tmcri:  fcilicct  quamdiu  aiius  fundum  non  fucricmgrcfsus  cum  aticdu 

cumpofsidcndi,  quo  cafudominus  non  rccmcc  pofscisioncm  quani 

ncgligic,quampcrmiccic  abalio  vfurpari,  vcfupeiam  diximusjcxd.l. 

li  id  quod,  I.fi  dc  co,  1.  pcrcgrc,    vlc.  Dig.cod.cic.  Addunc  quoquc ad 

d.l.vlc.  pofscfsioni  doniinij  pr.viudiciumalfcrrij,  (i  camcolonus  alccri 

tradidcric ,  hunccnim  pofscfsorcm  cfficic ,  l.  3.  ^ .  quod  i\  fcruus,  vcrf 

fcd  fi  alij  tradidcrinc,  D.  cod.  Ncmpe  fi  vercac  cfficaciccr  fcu rcaliCcr 

tradidic,  non  fidc  &  animo  canciim,  1.  qui  vniucrfaSj^ .vlc.  L  quamuis, 

^ .  fi  condu£lor,  D.  cod.  tic.  Addes  cuquoquc  in  Lftum  cui  colonus 

tradulic,  pofsc  dominum  agcrc  ludjcijs  polscfsorijs  incra  prxllicuta  . 

tcmporainccr^diciorum  pro  fuapolsclsionc  vcl  recinenda  vcl  rccupc* 

r.»indd ,  nam  colonus  adiom  non  poccfl:  noccrc,  cx  d.I. vlc.  dummodo 

libi  donunus  caucac pcr  inccrdicla ,    non  ncgligac fuam  polscfsionc        '  ' 

acolono  inccrucriam.  Qiu)d(icolonus.iutfcruus,&quinobispol» 

fidcnt ,  pcr  vim deic6li  fint,  nos  dcicdos  cenfcri  &:  habcicintcrdicla 

conftat  cxl.i.^.quod  Icruus,!.vIt.D.dc  vi,&:  viarm.  Dccrcditorc  qui 

pignus  ccncc,  de commodacario  &  dcpoficano  ,  dubicacur,  li  dccclsc- 

vinr,  vcHi  fundo  dilccfscrinc,  &  rcm  dcfcrucruu  ,  an  hoc  noccac  do- 

uuno  circa  pofsclsioncm  ?  affirmat  Icx  non  lolum ,    qui  pignori,  D. 

dc  vfucap.Alij  ncgant,&:  rcfpondcnt cum y .cmcndari  pcr  d.  1.  vlr.  vc- 

rius  cfl  in  ijs  obtincrc  difHnciioncm  tradit.im  fupra  dc  cokmo    con-  * 

dudorc,  ncc  obftat  illc    qui  pignori,ibi  cnim  traditio  faciaquoquc 

cft,qui  cafus  cxapiturad.l.vlt.vtomncs  icrc  confcntiunt. 

Hxc dc .rmittcnda poircflionc  rerum immobilium  dida  funt.  PvC-  r*j^e/W 
rumautcmmobilium,&fcmouentiumpoflcllionontantum  pcr  fu- 
pradiclos  modos,fcd  ctiam  facihus  &  citius  multc)  amitritm"  quki,  f  vt 
aiunt)  mobilium polTclIio  vilis  cH:,  cx  1.  li  rcm  D.  dc acqu.pofs.  Vndc 
mVcbus  mobihbus,&  fc  mouccibus  ftatim  acquc  rcs  cas  poflidcTc  dc- 
/inimus,  ncc  funtamplius fub  culKniia,  (lib  manu  nollra,  vcl  potclla- 
tc,  autlibcraciifpo(itionc:  Pollcilioncm  carum  amifimus,  quamms 
BCino  adhuccam  cocpcnt,  vcl  occu[^.iucvit,reyum  mohilmm  OfK/ fj  t  aijlx>^  • 
4iA,^oJJefioini  d4/imHm  j^.cm  co»y*«'/*;f,ini^uic  PApuiuaus^nou  liciu  rc- 
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bnsimmobiIibus,quasab  aUoncccirc  cftocaipan,vt  fxpe  difbumjeil. 
Hinc  cxcipirurliomo  fcu  rcruus,  qui  licetautugcnt,  vcUiitcr  cmanu 
noiir.icxicnt, non  tamcn illico  cms pollclTioncmamilimus ,  fcd  ani- 
mo  cam  rctincmus, doncc ahus  cum  pofsidcre cccpent.  vidc I.i . §.pcr 
rcruu  Ti  qui m  tuga,  1. 5.  §.  Ncrua.§. itcm  fcras, l.  Pomponms  in  prm- 
cipio,  l.  li  rcm  15.  m  rtne  1. pcrcgrc in  prmcipio, cuiu  1.  li  rcm  47.  D.  dc 
acq.  po(s.  C^arum  lcgum,  brcucm  (cnlijm  lupra  coiviplcxus  fum. 
Quamuis  autcm  dominus  vcl  pDfTclTor  mobiluun  it.i  polIciTioncm  a- 
miicnt,  non  idco minus  furci  rcus  cft  is,qui  ca mobilLi  iniuftc  rctincr, 
fcicnSjqux  r.inocll,  1.  intcrdum  §.i.D.cod.  tit.  niii  aurliorcm  laudcr, 
vtiurc,  cum  vfu  cauctur.ricintclligcnda:  ^K:  pcobada:  i;lol.u,  cum  no 
t.iacpro  mobilibus.\bl.itis,intcrucrfis  noncompcccrc  intcrditla,  fcd 
achoncs  in  rcm,ad  cxjbcndum,vcl  hirti,vcl  Lniidicbioncm  turciuani^ 
cuircfpondct  Gallicum  ^ducfij  quod  diiicitab  mccrdicto  vtrubi. 

lui  uiin  vcro  5c  rcrum  mcorporalium  pt^llclTio,  amitcicur  quoquc 
iilis  niodis,  quibus  icrum  corporalium  poilcllioncm  amicti  diximus, 
vcluti  cum  quisrcics  non  vcicur,  lurc  luo,  uincgligic  cv  pacicurpcra- 
lium  vcl  occupari,  vclmtcrucrci  ^xT  concradici  auc  impcdiri:  dc  quo 
pluraintcrprcccs  poft  Barc.  Bald.  &:  Salicct.inl.  1.  i.pcnulc.&:  1.  ylc.C. 
dc  icnuicuc.  &:  canomci  luris  glofsatorcs  in  c.  iUud  cxc.  dc  pr.i:rcript. 
Amilsa  autcm  pofscfsio  ftacim  rccupcrari  vcl  rctincri  pcrinccrdicta 
dcbct,  intra  tcmpus  quo  mtcrdida  conipctuc  luxca  varium  ms,yario- 
,  .  •   rummccrdiclorum,  vcin  corum cicuhsmrradicicur. 
^if*'*     Puftrcmo  in  intcrdiclis  &c  polscloriis  ludiciis  rcrum  immobilium, 
rcriimqucmcoiporalium  &:iurium  probariopolscnionisancc  omnia 
requiritur, fciliccr  cx parcc  Ipoliaci,  in  vndc  vi mtcrdicto:&:  cx  partc 
vrriurquclicigacoris,  in  vri  polluiccis  intcrdicTo,  vt  luis  locis  cxplica- 
bicur.  Probaturautcmpofscisio  multismodis,  fciijcct  cx  faciis,  adli- 
bus,  £c achonibus uuis  pofscfsorij. Nam  vcra  pofscfsio  tacVi  cli,  in  fa- 
fto,  in  vfu,  fcdctcntioncconfillir,  quamuisalioqui  pofscfsio  lurc  (c- 
pcralR]uo,hoccft:cau{a&:tituIo  nitatur,  vcliulio  vcliniulK):  Hicius 
ciLila,  tirulus,  po(Tcf.;onis  idcmfunt.  Quipofsidcc,is  lurcahquopof- 
iidct,  vcl  dommij,  vclquali  dominij,  vel  vfusfrudus,vcl  picTnoris,vcl 
quocunqucalio  iurc,  fcu  titulo,  &  aninio  fibi  habcndi:  quo  fcnfu  vc- 
vi  simumcd,  polscfsioncm  cfsefa6"ti&  iuris,  1.  ij.i.  §.fi  virl.  poisef- 
{ioncmpupillumj.pcrcgrc,  D.  dcacq.pofs.I.dcniquc,  D.  quib.  ex 
cauf  maior.  1.  (i  ca  rcs,  D.  dc adio cmpti,  &  Ciceroni  frpc  pro  Ca:ci- 
na  diciturius  poflbiTionis,  qua  dc rcinutiUtcrpugnat  glolTatorcs.  Cu 
igiturpofTcllioiicfaftijprobandacftcx  fadis,  gcllis  &adibus,poircf- 
/ionis,dcccntioni$&vms:Putacxiacionc,plantauonc,cura  &:  ail- 
'        tuafundi,  vtrcubuntgloia  Stdo^orcs  lu  I.5.  C  iiuiuin  Rcgund. 

coJlecba- 
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^ncitioncfmcluum  ,  pciccpttonc  pcniionum,  habicationc^rubrcC 
one,.&incubationc  rci,  ahjlquc  gcltis  5c  facVis  vcrx  &: natuialis,  lcu 
MlispolTcirionis  :  t^u.r  probari  poliUnt  pcr  uillrumcnra',  lcd  aptius 
:mcliuspcrtclT:cs,maximcpcrvicnios,qui  Titiumpo;ruicntcm 
flus  poirclTons ,  lios  vclillos  cxcrccntcm  lc  vidiiic  tclbntur.  Solis 
illrumcntis ,  contraclibus  lcu  tabuHs  locationum  &:  pra-llationum 
•nru$,ahoruniquc  uuium  fcudahum,  &:  lohinj  auc  vcclii.v.hum, ac  li-  ^ 
lihum:  Itcm  inucllituris,  arqucctiamlcnptura,  dc  trulitionc  cC  ap- 
rchenhonc  polTcirionis,  cartcrilquc  fimihbus  Tcr.ptionibus,non  Titis  ^ 
ccomnmo  probatur  vcra  &:  naturahs  polTclTio ,  n ih  cam  quoquc  ic 
xum  clTcpcr  actus  polscrsonos  oll:cndatur,vti  dicTuni  cll,colIg!tur-      '  ' 
uccx  l.  pncdia,  vbi  notant  Doctorcs  D .  dc  acq.  poiIclT.  Sanc  in  ta- 
risantiquis,  vtaiunt,Tcuin  probationc  vcrullcCpojTcinoniSjCcllibus 
chcicntibus,  cxTcriptur.u  luuarcntarg.  capitis  cum  cauiani  vb?  not. 
xtra  dc  probatio.  vidc  Lantranc.  m  c.  quoniam,  in  vcrbo  tclliuni,d. 
t.dc prob.  Dcniquc  Toluia  &:  vcra polTcllio  qu.c  rcahs  dicitur,Tu/H- 
tjCCiamh  ncclcriptura  ,  ncc  inftrumcntum  vllum  intcrucncrit  dc 
Mdirionc  &:  apprclicnlionc  polfcllionis ;  ncquc  co  minus  emptori 
crc  polTidcnti  proccditprodciiquc  tcmpus  gcntilitia:  rcdhibitionis 
lucrTus  conlangumcos  cmptoris,  cxl.  cumrcs.  C.dc  probat.  At  in 
jalha:  bcncticijs  Ecclcliafticis ,  apprchcivllo  poHclhonis  conhgnari 
cbctauthcnticaTcriptura,  vtdixiad  tit.  dc  inllitut.  Hxc  dc  polTci- 
oncTcribcrcoportuitadcxphcationcm  mtcrdiclorum.  dc  caplcnu  ;. 
acTatum  dchdcranti ,  fuadco  vt  vidcat  cantum  titulos  Dig.&:  Cod. 
c  acquircndipolIclTionc  cum  glolTis  Accurlianis ,  c  quibus  tanquam 
rontefluunt  &:  reftagnant  omnium  commcntariorum  iiui,lacus,tiu" 
nna,  maria:  quorum  inundationc,  luris  ciuilispolTclhoncm,  vTum,  • 
pcctum,t:crcamilimus,vtin  l.^.^.labco.l. qui vniucrlas.S.iccai quod 
uui.  D.dcacq.poireir.  NdmfiJponuDa. 

INTERDICTVM  VNDE  VI,  RESTITVTIQ 

S  POLI  ATO  RVM^  RBDINTEGRANDA. 

Ib.ro  45.  Dig.  tit.  16.  vctus  vcriorquc  lccVio,  ^i^vi 
jrm.ita^  lignihcat  vim  clTc  dupliccm :  vim  qua  quis  fundo  dc- 
-jys3t^\  i|CJtur,  ficri  vcl  Tincarmis,  vclcum  armis,  Vis  hnc  annis  ht 
'jpuffti  i^uodAm^  vt  ait  Paulus  lib.  5.  fcntcnt.  cap.  6.Cum  Titius  mc  vfi  vu  Jint 
jiido  mco  ,  &C  polhdcrc,adirc  ,  ingrcdi  prohibct ,  vt  in  Tpccic  1.  vim 
icir.  iJ.D.dc  VI  &:  viarm.  Itaqucli  Titius  tundum  mcuni  mgrcilus, 
ruosmcos,  tamiham,colonos,  conducl:orcs,  vcl  cnani  mc  ipium 
idHxt^  crudiC^  expcliiC  ceaorc  ^pci  impi-clUoncin  &  nunas,  cogic  aid 

•  E 
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poffcfnone  &  £undo  decedcrc,  vcldcfimdoexciahitineattt  bnalA, 
mcoili  uc  homincs:  hxc  vis  cft^finc  armis^  qux  denotatur  priniis  ver^ 
vu  eum  ijis  cius  lubricx  devi  0*  vUnmta ,  &  explicaturin  tot4  cod.  cit.Vis* 
.ilia  cit  arinata  qusB .  fecundo  loco  ponitur  in  ea  rubrici  &  in  tota  1. 3. 
co cic.  Quando  cum  armis,  vcl  coadis  ad  vini  hominibus,  poiTcflio 
rciiinmobilis  per  vim  cripicur.  hxc  vis  eft  publica  in  Jibris  noftris, 
quia  rcfpicic  &  quaii  prarparaca  vidccur  ad  ijefionem  publici  fbtus: 
Cuin  vis  fi t  arnus,  co.i^Eti|quc  hominibus armacis,  potcft  fub  eo  colo- 
rc,  vcl  eaoccafionc  vis  affcrri  ciuitaci  &rcipub.  vnde  ea  vis  pcrtincc 
admajcflatcm  populi  vclimpcnj,arg.l.  3.  D.adi.  luLmaicil.  cit.  vc  v- 
itis  armor.  Infcio  principcinccrdi6tusiic,lib.n.C.&noucIladcarmi$. 
Idco  Pompcius  prohibuicnc  vUum  in  vrbccclum]efrec,tcilc  PJinio, 
•  hoc  cil,  n c  quis  cum  cclo  in  vrbc  clTcc ,  vc  (xpc  faciunc  principcs ,  iu- 
bc^cquc  arma  omnia  dcpayni  in  armcncarijs  publicis,  dida  nouclla  dc 
armis,  qux  cum  finc  in  iurc  vulg.iria,inirum  cfk  quod  dc  quodam  pro- 
£cllbrc{cripficDuarcn.hb*.i.dirpucac.  £adccau(a  vim  illam  sirmacl 
&publicam  Calli  Vocanc  porcum  (cu  gcdaaoncm  armorum ,  cafiim 
'  rcgium,  (cu  crinicn  eximium  &  priuilcgiacum ,  hoccft,  fingulari  ani- 
maduerlionc  vindicandum  a  MagilVracu  qu  1  gladium  porcac:  vn  dc  ad 
folum  rcgium  ludiccm  id  percincc,  vc  cftin  ftiloParlamenci :  quali 
hoc  delido  pubhco  o£Fcnaacur  principis  maielbs:  ideodcricus  vis 
publicz  &:  afmacx  rcus  nonrcmiccitur  ad  fuum  ludicem  EcdcfiafH- 
cum,  gallix  Icgibus.  £x  hisfequicur,  cum  qui  vimarmacam  tccic ,  cc- 
ncri  Icgc  lulia  publicorum,  (eu  de  vi  publica:idque  vcrumluftinianeo 
ture  nouo:  Qu.imuis  cx  iurc  veceri  Paulus  lib.  ^.(cnc.  c.  2,6.  concra  re- 
fccaceumcencricancumdc  vipriuara,  quicouocaris  hominibus  ar- 
.  macis  vim  fecit :  intclligc,  Iiominipriuaco ,  pro  rc  priuata ,  cicra  pug- 
.  nam&cscdes,fundumoccupandoudautemiiis  vecusxquicacc  non 
carebat. 

D#«4f7«    Hic quxri potcll: ,  aniftavis fafta, conuocads  hominibus, non  ta- 
tfamimbut  incnarmatis,dici  dcbeatpublica&armaca,.iii  priuacacancum>Vcccres 
non^tm^M  j^Qjjj^^jjj.  ^    poft cos  Cuiadus  adPauluni ,aiunc  vim cflc  publicam, 
quia  cxcu  fa£i:o  iilica  c(l ,  qn od  licct  vllis  fer^  admittat  ob  caxum  om- 
nem  improbatum,  exLqui  aetu.D.  adl.lul.  de  vi.pul>l.  &tit.decol7 
Icg.  Sc  corpor.  illic.  lurc  tamen duiU  visarmata  definitur,quz  £t cum 
armis,  &  armoruua  appcllarionc ,  gladij ,  fuftcs,  ligna  contmencur»  vt 
cxprcfTum  cll ,  in  ti.c.  vnde  vi .  £t quod  difputanc  yari^ ,  vtrum  vis  a 
Dtirtft.  Magi  (k racu  i&da  concra  ius ,  publica  (ic  an  priuaca ,  non  pcrrincc  ad 
hunc  tradacum  dc  vi  iada  circa  fundi  pofTclIibnem.  (ane  quod  viri- 
^**^''  .bus,  pra:tura,&:  authoricatcpubiicd  focic  Magifhacus  cumapparicione 
&  in.iiiu  milicaii ,  cxcra  rcm  caufamquc  piopriam :  liccc  vim  non  iur-c 
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'.t,  non  diccs  CiTc  vim  publicAm  & arraatam, arg.  l.'vlr.D.  rc  rjfiit. 
.:r.  'Hic^^icur  vispublica  &:armata,cn:cum  quis,  vcl  lolii^  ciuiuir- 
,  V cl  (lipacus  arm.ins ,  pcr  vim  violcntiam  hind^  &:  rc  Knniouili 
^c^rorcni  cuiic]uc  tamiliam ,  vcl  colonos  (.iciicit  &:  cxturbat.  Intcx. -0'^«- 
-imquc  vim  pubhcam  6c priuati magna olim fuic diticrcnria.  hodic  '''' 
ni  quamuis  non  tanta.  diffcrrc  docct  Cic.  pio  Carcina  lub  nncm  a.  ^mai^, 
l .  Nu'ie)\t  ijUA)'?!  miiltii  ^c.  'Duplicittr^  inauit^  hor/unes  d^^ijfiivnur^  .mt 
co.ifliS  itrni.ttifcjuc  hominiluis^  Ti  (juctidi.ni.i  pyoiju.i  d.itur  i/inrdiaumdc  o.-.rt/afw 
motfdi.iHU»;:  tiut per  vim  ciujmodi  .irm.it.xm^^ro  qiu  nofj  d.itur  tntn-dithtiii  ^^^**' 
ndi.trnim.lh]  Ciccro  mcrccjiarumi  oflicmm  cau(*c  impcrncns  ,tcn- 
mterdidum  de  viarmaca  contr.i  ciun  qui  coactis  dc  aimatis  homi- 
•  Hs  vi  aUum  dcicccrit, compctcrc cciam  lidciccl:us  2c  vim  palFus, 
n  poiridcrct  tundum.  In  iurcpollidcrc,  ciKiftimo,  iurc,inrcntio- 
domini  rcimhA*rcrc.  Qui  vim  fccicarmisproprcrodium  visarma- 
cc  pubiica:  ,  non  cxcipic  contia  dcicclum ;  /V/ «c/«  poliidtlus  JuNdum 
'  t€  ielcci jhuo  itacim  rcfiituci  c  cogicur  rcm  in  qua  vim  Fccic  :Scd  E- 
zius  diccbac  Ca:cinam  non  tiulic  in  poirdlionc,  qu.u  iuftcpiohi- 
um  rcpulfumab  Ebucio  tuiilc,  cum  vcilcc  Ebuci:  "undum  mgrc- 
inuiCo  Ebucio.  In  concr.irium  Ciccro  vrgcbar,ac  vim  armacam  co- 
"is  hommibus  armacis  tccifri ,  Ebuci ,  propccr  quotl  non  liccc  cibi 
cipcrc  concra  Ca'cin.im  ciim  non  pollcdilic  cuma  tcrcpuhus  ci}. 
vc  Ciccro  vcrbosc  iJc  obfcurc  inuoluit,  qux  luriiconiulu  conccnc-  •  • 
ic,quiatimdoqucmnon  poiiidcs dcicdus  vidcrinon  poccs,non 
tis  nullx  func  qualicaccs,  l.dcccm.  D.  dc  vcrb.  oblig.  Tum  in  lure 
rcum cft,  vthoc  intcrdicUim  compctac  duo  probari  dcbcrc,  rcilicct 
)irclTioncm  &:  dcicctioncra,  vt  liis  ticulis  ixpc  inculcicur.  Nonin-  • 
lor  vim  armacam  ik:  publicam  alias  cocrccri  dcbcrc,!cgc  luha  publi- 
>rinn  :  Ncgo  non  polildcnci,  non  tpoliaco,  poircllioncm  qLuun  nul- 
n  habcbac,rcdinccgrari,iicct  ci  visarmata  Ccpublicam  fun  Jo  fucnt 
aca,  vccolligicurcx  [.i.&c  coto  tit.D.dc  vi,&:  vi  arm.  Quotl  li  dubiu 
•an  pollidcrcc ,  ncc  nc  ,  m  quxlbonc  tacb  ambigua ,  pro  dcicclo  &: 
o  1  ioto  pc  r  \'  i  m  a r ma c  .im  p  r a'  fu  m  c n  d u  m  a c  i u d  i  ci HsJ  1 1  m  c r i  c  c  u  m  f u  i  I ^ 
111  pollclhoncproptcr  vicium  &:oaium  vim  atiacncis,arg.  l.  cxtat. 
>.  t]uodmcc.cauf.  l.  fiquis  in  tantam  C.  vndc  vi. 

Hincdccidicur  vccusquxlbo^dc  colono     conduLtorc,  vcrum  J^JJ* 
Nciecurhoc  inccrdictum,li  pcr  vim  tundo  dciiciancur.Nam  hic.qui-  ut,  ar- 
amcxPauIi  Scnccnciahb.  5.  c.  6.  &:  pr.rdiclo  Ciccronis  loco  in  ora  "»'''■•*' 
onc pro  Carcina,  vctcrcm  cum  dilbnc^iont  in  adhil^cn^,  vt  li  coio-  ^^f*"^' 
iis  pcr  vim  publicam  &:  armatam,lir  dcicclus,agcrc  pollit  inccrdiclo 
luic  vi:  Sipcr  vimpriuacam,  linc  armis  dciCLtus  ht,agcrcnon  pollc. 
crumhic (jupquc ijibUca cil ca diriciijncia.inccrprcccs  aiij  v.uigo,fc- 
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tiuntcoloniim  qui.i  non  pol]idcc,ncutro  cafu  agcrcinterdiclo  vn  .^e 
VI,  cxpclfj  in  id.  1. 1.  §.  dcucitur  D.  dc  vi  &z  vi  arm.  ac  rcfpondcnt  ad 
d.  1.  colonus,     .id  I.  cum  fundum  lioc  tit.QujV  contrarium  diccrc  vi- 
dcncur,  cas  uuclligidc  colono  vccligali,  cmphitcuticario  ,  &pcrpc- 
tuano  :  vcl  dc  colono  qui  pro  fuo  polHdct,  atquc  in  poficllionc  cil, 
ncgatquc  fc  colonum  limpliccm,  vt  mtra  diccmus. 
si  deien^      Dubium  aluid  IcquKur  dc  alia  ditfcrcntia  mtcr  vim  publicam  8c 
ev/X/;^  pnuaram,  m  hac  fpccic,  Titius  fundi,  Corncliani  pofrcilioncm  ,  .uit 
»»'«^       vi,  aut  clam,  aut  prccario,  nactus  cll  a  Scmprunio,  qui  prius  pollidc- 
bat.  Fini;c po(1:  aliquod  tcmpus  (hodic  in  GalUa  intra  annum,)  idcni 
Scmpronius  Titium  dciccit  polfcflionc  vcl  occupationc  illius  tundi, 
camquc  pcr  vim  rcccpit,  ik:  rccupcramt  ,  cxturbato  Titio.    Hic  vcro 
Titiusagitconcra  Srmpronium  nucrdido  vndc  vi,  vt  antc  omnia 
rcflituatur  :  Excipit  Scmpronius,actu  pnuscumdcm  tundum  a  jnc 
•  pcr  vim  habucras ,  vim  vi  callii^aui,  cmcndaui:  Tu  improbc  quxrcl.i 
nioucsjdc  vi,qu.un  pnus  iplc  mihi,tccilli  in  rccadcu:  llcplicat  Titius 
fpoliatumantc  omnia  dcbcrcrcllitui,     ncr  vim  non  dcbuilVc  rcpclli, 
nili  incontincnti.  Hic quoquc  vcancur nonnulli  dilimclioncA  is  pii- 
blicx  i!v  priuacx,  hoc  modo.  Si  Scmpronius  nouilfi.nc  &:  vlcimo  loco 
Ticium  dcic<:it>vi  publica  ^  armac.i  propccr  odium  talis  violcntia*, 
non  cxcipicc  fcpnus  a  Ticio  fuillc  Ipoliacuin,  non  obiicjcr  Ticium 
prius  ab  co  fundum  h.ibuilfc  vi,aut  clam,  vcl  prccario,  fcd  antc  omnu 
po.rcllioncm Ticio  rcllicucc.  Hocvcccri,  mcdi.i,?c  noua  luns  pru- 
dcnciaccrcumcllm  viarmata.  Vcriunli  Scmproniiis  non  viarmata, 
fcdtancum  vipriuata  lincarmis,  /wiJ«//««^.voa.uw,  vtloquitur  Paulus, 
cx  intcruallo  poffcllioncm  Inam  vi  rccupc.iaucrir ,  &:  Tinum  co  tuti- 
docxrulcrit  qucm  prius  a  Scmpronio  Titius  improbc  habucracvj, 
auc  cIam,aucprccario :  Pucanc  Scholaftici  quid.mircccnciorcs  cx  Ci- 
ccronc  pro  Cxcma,  &:  cx  Paulo  in  fcntcnt.aliifquc  lcgibus  Pandcc^a- 
rum  fubobfcuris,  aducrfus  Titiumaq;cntcm  inccrdicl^o  vndc  vi,  dan 
Scmpronio cxccprioncm, quodTicius improbc  prius  cum  fundum 
ab  co  habuic    cx^rlit  vi,  cLim,  prccano.  Cic.pro  Ca.xina,  ifiurdi- 
£io  (juot/d/ano  reits  cxapit,  m  c.im  rcm  i  me  li.ihucnx^vi,  clam,pn'c.ino  :  HoC 
cafu  5vr  fcnfu accipiunc ca  vci ba Pauli in  lcntcnt. Iib.  vi , .lut 

cl.im.^.tf(tprecar/o  poj^idct^.tl) aduerftr/o /mpunc  dojcttur,  Incamrcmcol- 
Jigitur  argumcntum  cxl.i.  §.qui  ctiam.  D.  dc  vi,&:  viarm.hoc  pr.i'- 
millo  quod  co  vt  &:  tota  1. 1.  traclacur  t.mtum  dc  vi  priuata',  non  de 
pubhca,  vtdodiorum  opmio ,  imoaccuratacius  1.  icdio  probac.  Aic 
crgo  is  §.  Q^i  et/sw  .1  me  z  / pojudcbjit,f/  al/o  dctjc/.xturjhibct  /ntcrdiclumy 
quafi  dicat,  non  habctfi  a  mc  ipfo  dciiciatur.  Aliacollccbo  cxl.fcd  li. 
14.cod.Cit.Vb1  fiaginctum  cH  cx  Pomppmo  Iuxccoiii'ulco,his  vcrbis, 
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hdfiz-iarmAU  dcie^iisfis ,  ^c.  (  Scd )  pnxpofitio  ciladiicrratiu.i ,  qux 
locmfcrre  vidctur  :  In  lilo  cafu aliudcft.  (i  vi ain-iata  dcicctus  Fucris 
Scmpronio,  tunccnim jiollcirioncm rccipics , rccupcrabis  pcr  hoc 
nccrdjclium,  quamuis  pruis  vi,  cIam,prccario  cam  habucris  ab  codc.n  * 
•cmpronio  qui  tc  vltimo  dciccitpcr  vim  armatom  :  Non  vtiquc,non 
:  i  rccipcrcs,  fitc  Scmpronuis  vkimo  dcicccnt  vi  tantum  pruiara,  i\- 
carmis:tunccnimScmproniuscxcipcrettcremliabuiircab  copri- 
s  vi,  clam,  prccario.  Idcm  argumcntum  cx  I.  ciim  fundum^vcrf.non 
nim,  cod.tit.  dc  vj,&'  vi  arm.  Quafi  dicar,  (iab  cmptorc  hmdi,  pof-  ' 

■llioncmcius  nacluslimvj,  cLim,  prccano,  ^:cmpcorpollca  mcdc- 
vi.it  VI  lci!icctpnuata,non  vtar  contra cmprorcm  hoc  intcrdicbo. 
vliiidicuius  cxl.  1.  C.  vndc  vi,  rcctc poliidcnti  licct  viin  vi  rcpclicre, 
rgononlicctiniuilc  pollldcnti,  putavi,clam,  prccario ,  hincfi  dcij- 
:.itur  non  Iicct  vim  vi  rcpcllcrc,  iv' cu  cxturbarc  cui  pi-iiis  vim  tccir; 
iix  tamcn  argumcntatio  viciola cfl:.  Poflcnorcs  Scholafhcj  inccr- 
i  ctcs  altcixancurnumh.rcdillindioobcinucric,  mcdia  di^clloruiu 
I  iidcncia,  &:  vctcnanrc  C:ccioncni.ac  vcrius  cftillam  co  lurcproba- 
i:n  tuiirc  , idqucpl.mc  cinncirur cx  lupra  lcnpci  Pauliloco.  Cci*tum 
ilaucc^n  noua iuijipruucntia  fuillc  abolitama  lulliniano  iu^.rccu- 
ji"anc!x  inflic.  dcinccrd.  vc  c]uicunquc  hnuio  dcicchis  H  pcr  vim 
•.iblicam  2c annatain,  Icu  pcr  vim  pruLuam  linc  armis,  habcat  hoc m - 
:rdictum,  ^yrantcomnia,  (hitimquc  rcdintcgrctur ,  quamuis  ca  rcm 
ijclam^aucprccanohabuiflctpriusabco  quiiprum  Vlcimo  loco  dc- 
:ic :  ncc  rcfcrcan  dcicclus  fit  vi  priuata  fincarmis ,  an  vi  pi:b!ica  &: 

naca.  Dcniquc  cxccpcio  pra:ccdcntis  Ipolucioms  non  obijcjcur  i 
cicclo.  ■  ■ 

Non  magis  vcra  cft  alia  dilfcrcntia  vis  publica:  &:  priuat.r  quam  cx  ^^i-*.  V- 
ccuftis  noui in  fcntcntiis  PauU  &: obferuat^Tradunr,  volunrquc  in- 1!7?? 
.'rdici^um quotidianum  dc  vi  pnuata  cfTc  annuum,&:  intra  aniuim  .r««Mf*, 
.  oponi  dcbcrc,  ac  dc  co  loqui  1. 1.  D.  dc  vi,  6c  viarm.  Intcrdichim 
jLo  dc  VI  publica  &:  armaca,  clTc  pcrpctuum,  hoc  cil:  durarc  30.  ' 
miscxIib.i^.Epill.  Ciccr.locononlacisapcrco.  NaminPandcd.      .  ' 
:  Cod.  &:totaIurirprudcntiagcncralitcrcauctur  Intcrdictum  vndc 
:  cilbannuum  &:  intraannum  proponi  dcbcrc,  nccdifl:in*juicui,  an  • 
ciccbus  (italiciuis  VI  publicavclpriuata,  vtinfradiccmus.   •  . 

Ca:tcrum  dc  vi  priuata,  & fmcarmis,  quoddiana apud  Ciccronem  J?'Jj''v) 
:.ilios,proquadacur  Inccrdidum  devi,  quocidianum  quali  dicis  «v^.o  1» 
oncxcraordinanum,nec  criminaleiudicium  dcpoffcflionc,  icd  ci- % 
ilc cancum:  hoc nocandum  cll,  aquiburdam nouis,  in.ram  oiattone 
;o  Cxcma  non  bcnc  dici  vim  hancfine  armis,  quocidianam;  ci!L  cl- 
emcumvifactamciibus,  quam  idan  Cicciomcmorac,  inicio  cius 
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or.Kionis,  qii.imquc  Gcllius  Hb.  20.  c.  Sc  A\)  dicunr,  vim  fcflucaria, 
vim  ciiniLm,  fimulatam,  non  roliti.\m,  dcnic]uc  vun  laclam  monlnis. 
N:)n  bcnc,  mv-]uam,|noprcrcaquud  vis  quotidiana,  priuata,  ilnft.ir- 
mis,  latiilimc  tiilicrcab  ca  viciuili,  lclhicaria  cc  hic^a  monlnis:  Nam 
v;s  qiiondiana  i\  rnuatalincarmispcrtmcc  taiuum  .ul  mccrditla  &: 
iudicia  polVcjlona  :  dacur  dcicclo  pcr  vjm  (ua  pofidTionc.  In  contra- 
num  vis  fad  imonbus,  viscuulis,pcrcuicc  ad  vmdicaconcs,  atl  ludi- 
ciiim  pcntonum.  Cum  dc  dominio  lis  uichoabatur,  c]ui  vmdicabat 
tuiidum  in  lui  c apud  Pnccorcm,  cx  iurc  manu  conTcrtum  vocabat  ad- 
ucrlanum,  vr  in  icm  pnrdnxcm,  in  fundum  ucnt,ibiquc  conlcrcrcnr 
mnnum,  ciuilucr  nimirum  dcmondiationc  fundi  Jvrcontinium  cius, 
&  forcn/i  altcicanonc,  pnvfcntibus  aduocatis  2c  amicis  lirii;atorum, 
ctiam  coram  jpfo  Pivctorcaliquando.  In  rcpra:lcnci  aclorlic  agcbar, 
cu»:  jundum  caf  cnAtco;  r)>cnm  efjeaio^rurc  Qujrttnm  ^  i  indico:  Et  quia  do- 
mimnmabrq Licponcllionc  vanum  cll,  ador  fundum  in^rcdicbatur, 
cxarbonlnis  furculos  ouofdam,  vindiclani,  viru;am  ,lcu  tcllucain 
virgulanialiquam  l-rangcbat,  dcccrpcbac,dommum  fc  gcrcns,  vi  qiia- 
,  dam imaginaria    ii:r,i;lata:  MsVC crat  vis  ciuilis,     hicla  moribus ,  fc . 

:  ftu car i a    I : m u la r  1  j n o n  ; o li da  6:  \' c ra , n c c  c m m  a clo r  p cr  ca n\d c  11  c i c- 

■   ■   bat  rcum  fuapolldllonc  illius  fundi.  Multumcrgo  diftcrc  a  \'i  quo- 
tidiana&:priiiat'li'icarmis, quiapcrhancpondlor  dcicctus  fuit  (ui 
poircdionL',  ifqucdcicctus,  aclorcll,  pioponitquc  mtcidictum  c]uo- 
;     ridianum, dc  vipriuara,adhoc vtantcomniarcllituatur  ci  poffcjno: 
,  qui  autcm  vim cam  fccit, rcus  cft.  E  contrario,  qui  vim  ciuilcm  fccit 

aclor  cll, cui  vis  ^ACtA cft  rcu.s:  hxc  non  tantuin  lunt  diucrla,  fcd  cnain 
pugnantia.  Addc  quod  vim  pnuaram  linc  armis,  qua  quis  rc  vcra  dc- 
icctus  cllluo  lundo,  maic  incptcappcllarcs  vim  ciuilcm  vim  Ki- 
clammonbus,  id  cil,  iurc,  nam  morcs  dicimus  lus  conluctudmc  pro- 
batum.  At(inquiunt,  Ciccro  m  pi  incipio  oranonis  pro  C.ucina,appcl 


rMto.nina  jat  vim  faclam  moribus,  quam in  finc  dicit  quotidianam.  Ergo  idcm 
CcdHM.   ^jjj^j.  Ii^vcargumcntatio  faliaapparcbit  lurcconfultis,  qui  pcrcipiunt 
mchus  vcram  illius  orationis  5c  concroucrlia*  11  vp(nclim,qu;r  fuit  ta- 
li.s.   Inccr  Cxcinam  &:  Ebuciumjis  inicio  non  fuit  dc  intcrdtcio  fc 
.  pollcilic^nc,  lcd  dc  dominio  6c  uirc  fundi:  Carptalis  ab acliionc  in  rcir. 
&  peticionL^h.vrcdiratis,  .in  fundus  illc  hxrcdicarius  cilcc.  I^icurcum 
in  rcm  pra'(ciucm,  m  fundum  irc  opoLCcrct  vti  monuimus ,  atquc  lic 
V5S  fac:cndacficc monbus,  ciuilis,  fcllucaria &: imaginaria,  vcdiclum 
cfr,  Cxcinamoumaduocacis  hoccIl:,amicis,  idco  venicntcm  &:  fun- 
dum  ingicdicntcm,  rcpulit  &:  dccurbauVt  Ebutius  pcr  vim  armatani 
&^publicam.  Qikuc  C.ucina  adPr.tcorcm  rcucrfus  cxpoifulat » fc  vi 
j       oijiiata  dcicc^um,  ac  ui  odium  vis  publica:,  fadxpci  Ebutium,  pctic  (c 
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ireomni.ircflitui  in po/Tcflioncm  fundi.  Ebutius  contra  diccbac 
Ixcinam  nunquam  t-ujHcni  fundi  poflc/lionc,  acidco  non  hiilfc  dc- 
dumcapo^lc-llione.  Si  lis,  vtCcTptacrac  dc  dommio,  pcrlbuciallcr, 
:  rnartc  (uo  dccurrifrct,vis  facicnda  cratmoribus  tantiimjvfu  con- 
ictudmc  mdiciorum,  vndc  Cicclo  contcmhf:^ft  f^s  fiClafa/JJet  moy/, 
is^  fupeiior  in ^offtjjione jorfm  Ehuttiisnoncxtitiifct^  Prxtor  Cxcin.€ poffef. 
ncmdediffct:  VerHrnquLi  Ehntius  non  moriLii^y^ncc  ciuiiittr  ■vim  jcatl  fcd 
n\tm,  jolidaniy  tniuj{am,tcncti<r  intcrdtcto  dev/^vt  poircilioncm  rclhruat 
^rcm.u.  HxcCiccro,  idcjuc  colligiturcx  narrarioncilhus  crarionis, 
i,attjueilIiipaHCtsdicoii^jpoJ}e.Ujutmvidct,  c^c.ltcm  ibt,  Cum  hoc'noM£ 
i<^enm  mnlitiosc  intendcretpLtcuit,  ^c.  Iccm  ibi,  i't  defioido  Cxcin.t  mc 
dedHcci-ctur.^(j;^c.  Alnfquc  locis  curs aclionis.  Non  cft  ctiam  diccn- 
lun  ciim  Alciato  vun  quotidianam  &:piiuacam  vcrlari  m  mtcrdiclo 
:)  poliidccis,  atquc  hoc  appcHari  mccrdicl:um  quotidianum  :  Qiiia 
s  quotiduna  fcu  priuata  mtcrdiclum  quotidianum,  pcrtincnt  ad 
itcrdiclum  vndc  vi,  6^  ad dcicclum  pcr  vim  fua  poiicllionc;  At  vcro 
i  uitcrdiclo  vti pollidctis, nulla  v!s,  nulla^dciccbo,  nuHa  Ipolliatio, 
tcrquciingator contcndit  lcponcirorcm,  israntca  polfcdiirc:  hic 
on  fpoliatio,  fcd  turbatio  limplcx  vcrcitur,  vtaiunt.  Idcmquc  Cicc- 
^  ait  ir.tcrdidum  c]Uocidianum  compctcrc  dcicciopcr  vim  quoti- 
inam,  id  cfr  pnuatam  ix'  finc  armif:  iHudquc  opponit  mtcrdic>o, 
aod  habct  dciccUis  pcr  vimaimatam  iv'  publicam.  Vis  quondiaiia, 
•:itur  quaii  non  atrox,  nonarmata,  non  cxtraordinaria,  non  prapa- 
ta  ad  cxdcm  l*cditioncm,vt  cH:  vis  armata,c]ux  idco  pubhca  nomi- 
itur,  vt  fupra  dix.mus:  (^arc dc  vj  ilia quotidiana,  compctit  dcic- 

0  mtcidichunquocidianum,ar  vclut  ordmarium,aucciuilc judiciu, 
.>n  cxtraordinarium,  vt  cftpro  viarmata. 

Vim  in  lure  mukipliccm, ac  dc  vi  ticulos  craciatiifquc  plurcs  planr 
ucrfos,  fic  rcdcdjibngunc  Intcrprctcs  vcccrcs.  Vis  compuliiuacjt, 
im  pcr  mctum  quiscompcllituraliquid,  darc^taccrc^caucrCjpromic- 
rc,  confcncirc, quod  rclcindituraclionc  c-c  cituIis,Dc  ijs  c-ua'  vi  mc- 
i'iic  caufi,  D.  C.  6C  Dccrccalibus.  \  is  ablitiuacil,  cum  i-c:>mob!lis  c- 
pitur  VI,  domino  inuico,  rcnitcno,  ciculisdc  vibonor.  rapc.  Vi ;  in- 
uictatiua,  ciim  quid  vi  auc  clam  tacrs,  in  cuo,  in  mco,  m  publico ,  in 
!cno  iblo,  quodnnhi  nocct ,  vt  oil:  intit.D.qucd  vi  aut  clam  ,  dc 
'!o  infra.vis  cucbatiua  eil,  cum  dac^  pluicfuc  rcmcandcmvol  unt  ac 
^ucendunc  l'cponidcrc,aIiui'qucabalio,  (cin  fua  poficllionc  turb.i- 
cxpoflulacm  lurc,  pcr',mtcrd!clum  vci  poiTKiccis.  v.s  cxpulfiu  ipcr- 
nct ad hunc tractatum,  ciim  quis  fundo     rc  imi-nobii:,dc,ici:ur pci- 

1  n,autpnuacaui,iinc.Ai:mis,autpubiKam  cumanuis,  \  i  ^iuc  dixi- 
lus,  '  .    .r  .     »  . 


DE  ZNTERDiCTO. 


OB  QVAM  REM  ET  CAVSAM  DETVR 
Interdictvmv&id£  VI.  . 

R  T  M  o  daturob  vim  piiblicam,aiit  prmatam.Dcpnuaca  no- 
nulli  voluntcantumloquitorarpl. I.  D.dc  vi^' viarm.  Dc 
puplica  vcro  loqui lcgcm  j.cod.ncquc  vis  ru]iicic,nili  icqua- 
turdcicctio  ^cipoliaciopoflcliionis,  tum  ctiamuiualio  ficoccupano 
iliiusd.l.  i.addccciatn  vi  nonhicla,  li  altcrius  poiTcnio  iniuftc  occu- 
pccui,c6pcccic  rcmcdifi  momcntariarpoflcirionis^vcanccomnu  rcih 
ruacurpollciru),!.^?.  I.  H.l.vlt.  vndc  \  i.  Sccundo  dacur  tanciim  ob  rcm 
immobilc,  cuius  poircilionc  quis  dcicdus  cfc  pcr  vim  Sc  violcnciam  I. 
I. hoc cit.  Idcm  cfl:  dc  rc folo  impofita  &:  coha:rcnti  vt  xdibus,  ctiam 
hgncis,vclaliisopcribus{oloadhxisinpcrpctuumarg.  1.  lulianus  §. 
vlt.cLiinlcgibuslcqucnnlnis  D.  dcac"t.cmpti.idcm  dcarborc  dicc^^ 
quandiu  (olo  ha-rcc:  Namcunccllquidimmobilc  Bart.  &:  c.tccri  ita 
d.l.  I.  Indcvctcri  placico  fuprcmi Scnacus  Parilicnlisapud  Lucmm 
clcganrcm  (cciptorcm         cic.  3.  c.  i.  rcdinbicio^ gcncilicia ,  rccraclus 
vcaiunc,  obtmct  in  vcndicioiu  e,:  riiuhum  arborum  pnufquani  c.vfa: 
Imc  :  Conciaiium  quod  rcfcrunt  "^cnacurconliiltum  rcccns ,  aho  !cn- 
Aividcturpronunn  icum.  Sic  viStacta,inmolcndino,  lcupiknuo  vc- 
tilaco  &:alato , ad  iiunc ticuhim pcrcincbic, quia folo adrixum  cll.  Idc 
lus  cric  dc  rcbus  mcoipoialibus  &:  luribus,  qu.r  iblo  &:  rci  cuipiaAi  im- 
mobih,  vt  pr.rdio,calho,  fcudo,  mnkhcliom,  vcl  bcncricio,adh.rrct, 
cv-quclcquuntur ,  vtdc  fci  uiriicibus  cxtacm  1.  hcuci  D.  (i  rcnutus  vc- 
dic.  n.imhcct  hxc non  pojli.icanrurpropric,  vthindusjfcd  quali  pof 
ijdcancur ,  &l  mcro  Ih  ictoquc  lurc  dc  lis  incccdichi  non  compcLmt,  i. 
4.§.  fiviamD.  dcvfucap.  Tamcn  cx  xqui  boni  lacionc,  pro  quafi 
pollcifionc  rcru  incorporahuacquc  lunu  dancui,  inccrdicU  cXjtcnpto 
rum  omniumconicnfuad  c.  cu  Ecdclia  iurnna  cxtradc  cauiaponcli: 
'Bcpropnct.  c.  qu.crciam  cxt.  dc  ciccl:.  Qiumobrcm  dcicclo  &:  ipolia- 
topcrvimpoircl?io!7c&r  vfu  lcruitutis,  lunidichonis,  ac  iuns  cuiul- 
iibctimpcdito,  cxturbatopcr  vim,  dabitur  intcrdichim  vndc  vi ,  vc 
omncsDd.  vnoconlcniu  tradunt  poll  Accuif.  Bait.  &:  ca;tcros  in 
i  3.  D.  dc  VI      vi  arm  .    Sic  pro  vlutructu  pcr'vim  crcpto,  hoc 
Jntcrdichimpropomtur.  Itcmproannuoccnfu,  &:pro  annuaprcfta- 
tjoncpcr  vim abiaca «^c impcdita,nu)do proptcr rcm  immobilcm  co- 
pctat, hc rcahs  vtaiunt. Namimmobihumloco  ccnlctur,  vr  omncs 
poftAcaaliumnoc.intm  I.  iiibcmus,  C.  dc  lacro-fuid.  EccUr.idquc 
atradubium  m  jinc  cmphitcucic.uio,  ccnruah,tcudano  &:  lunidictio- 
nc,nccnon  m  tdcuiutcU  vlu  caiiunuuiium,ia<luoiuai.policHionc 
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vis tAcla pcrtinct  adhocintcrdiclum, namiftapolHJcnair.  AIiiid;cf. 
fc  inquiunCjlipcrronaliscantum  ik  prxflatio ,  pcnfitatio  &:rcditus, 
nonproptcr  tundum  aut  rcm  immobilcm  dcbitus,  fcdcx  pcrfonali 
tantum  obligationc  &  contradu,  cunifniodi  eft  rcditus  h  vpotccarius 
&:cmptitius,vtamnt:  Nampro  pcdbnali  prxftacionc  poHcirorium 
iudicium  non  dan  omnes  Dodborcs  traduncad  d.  1.  iubemus ,  5c  ad  J. 
r.  C.dc  fcruitut.  &  in  c.  qucrclamdcclcd.  Qux  dcfinicio  pcriculofa, 
imo  vitiolacftjac  vidctur  tantumadmittcndam  intcrdido  vti  poffi- 
detiSjVt  plcniusdixiadilludintcrdidum  :  noncft  admjttcnda  inm-- 
rcrdido  vndcvi;  quod  vercdiccmus  compctcrc  pro  vi  8:  violcntia 
commilTacil-capoircirionempracftationis  cuiu(libct,ctiampcrronalis, 
cx  glof. in  d.c.  qucrclam.  Inquodomncs  Canonilla:  dccurrunt,  li- 
jctdilfcntiat  vul^usaliorum  Intcrpretum : Nequc hodiclocus  dubi- 
candi  fupcrcft ,  cum  certum  fit  rcdintcgrandam  hic  dari ,  at  hodic  rc- 
dintegnndafuccdntinterdidovndevijUtinfra  diccmus,  vidc  Gui- 
doncmPapx,  &  Rcbaffiim  in  conftitutiones  regias  Bocrium ,  ChaP 
fancum,  Tiraquellum,  &alios.  Hkc  ratione huic  intcrdido  locus  cf>, 
fi quisper  vim  turbetur  in pofleflione  fepulturx ,  vel iuris  fcpclicndi 

huniafidi ,  necnonin  poileffionefedis  &  prxrefrionis,aut  pra:roga. 
tiux,  vd  ittrisalicaiQS,  qnodin  £cdefiak>c6quc  (aaopalam  &  publi. 

is  poffidebac  aliquo  iure,  titnlo  vd  authontate  quam  prophani 
iebeiiclaudare8cproferre,vt(arpe  fflonuimus.  De  ratronis  res  ci- 
:ra dubium  eft.  Qupd autem ad fepulcuiam  attinet,  fi  eapcr  vim  tur- 
3etur,  vel  impediacar,£crefticucio  celericer:  icavc  vim  ei%iens  nuL 
o  modo  auducur ,  donec  vi  fadum  relHtuedc :  nuUa  enim  iii(b  caufa 
:;(repoceftmorcuosvexandi&cutbandi,idque  magis  vcrum ,11  iam 
pofita  ofia  quis  vi,  manu,  proptil  auchoritate  eruerit,  «fibderit,  1. 8 .  L . 
;8.L44.infine&pafiim,D.dercIigio{!&fi]mpc  funlsr. Bx.iD.  de 
morcuo  inferend.  1. 8.  &  1.  vlc.  D«  de  fepulchro  violaco,!.  4 .  ir0:ic  CL< 
3od.  ric.  c.  cum  liberum  exc  defepulcur.Quibus  lods  dicituth%fii. 
^umextiaordincin,  fcucriminalicercoaxeri :  nam  ferum  &  barba- 
:um  eft,vilis  glebulxpoficflipnemiureiacrq  mortalitacis^emelappre' 
henGaa  humaco  eriperc.  Indc  fic  vtticec  vi  auc  dam,  aut  prccario, 
:orpus(epulchrofiiericinlacum,  camen  ii  quibus  vis  &  iaiuria  hoc 
modo  fa^eft ,  quiqueiusprohibendihaoebanc,  nonpoflunc  manu 
&:  auchoricace  proprid  eriam  inconcinenri  icmel  hununtmi  corpuslfe- 
pulchro  eniere  &  eiicere,  neque  audiuncurdonecidfiio  loco  re<ich- 
derinc  &  repofiierinc,  non  dam,  nec  priuacim,  ied  cum  iufto  ricu-  fu- 
neris  auod  motcuo  debecur Jnfiiper  habemus  hk  regulam  illam  iucis 

fA6hmUcetincwtm€m  deucere  dmouere,  aliam  quoquc,  Qttpd  in 
^ropropri^attchoricacepomifti ,  cgo  poil^niantt  &  priuacaaiicho- 


DE  INTERDICTO 
htateremouere:  eas  rcgulasin  mortuis  humananataraperhorrelcit^* 
fepulchro  extrahi  &  transferri  cadauer  non  4ebet  fine  penniilu  Pon- 
dncis  Sc  Prindpis,  qui  id  non  nifi  cummagna  caufie  cognitione  pcr; 
mittunt,  vide  iocos  fupra  citatos  cumgLoms. 

Cxterum,  prorebus  mobilibus  &  {emouentibus  non  datur  inter- 
diftum  vndc vi,  1. }.  D.  dc  vi  &  viarm.  Mobiliaper  vim  erepu  re- 
cupctantur  addonibus  6c  accuiationibus  de  vi  bonor.  lapt.  furd,  ad 
exhibend.8fc.CiidIiteretiamper  redintegranda:  remedium  iure  ca- 
nonico  proditum  &  vCvt  receptum,  v t  in  eo  cap.  dicetur.  Idem  erit  de 
nauiaut  cymba,  vehiculo,  carrucis  &  iimilibus.  1. 1.  quis.  D.eod.1. 
vim&cit.D.qttod  viautclam:  Nec  enim  terra  {e  tcnent»  nec  cum 
przdio  vcndito  tranfeunt,  vt  not.  in  d.  1.  lulianus ,  §.  vlc.  cum  II. fc- 
qucntib.D.deaftio.  cmpc.  Id^mquedc  molendino  feu  piftrino  a- 
quario  quod  ratibus  impoiitum  mouetur,  &  fiiuuio  circumducitur: 
Quare  in  eo  non  obtinet  redhibicio  gentilicia,  nccfolcmnicas  au- 
ilionum  &  profcriptionum  qua:  in  fbli  rcbus  fub  hafta  venundan- 
dis  obtinet ,  vtcftinconfuetudine  Pari/Icnfi.  Sunc  igicur  hic  cria 
extrema»  vcl  fubftantialia ,  &  principia ;  Primo ,  rcs  niimobilis:  Se- 
cundo,  pofTcflio :  Tercio,  dcicclio  :  Nam  hoc  mtcrdidumci  fo- 
lumdatur,qui  reiimmubilispoftcirionc  pcr  vim  cft  dcicdus,  datur 
in  hoc »  vt  in  eam  pofteflionem  reftituatur  cclcri  rcformatione. 
Mobitia  vcrd  UCe  mouencia ,  qua:  crant  in  prxdio  &c  folo , quo  quis 
pcr  vim  dcpuKus  cd,  vcnire  in  hoc  incerdidum  &  rcfticutionc  cuni 
jpfopra!dio,cicradubium  cft  omni  iurc,  1. 1.  pl.mc,  1. 1. 4.  1. 19,  D, 
hoctit.&  deiisiuraturinlitcm.  I.  fi  quando,  C.  vndc  vi.  fciliccc  con- 
tra vim facienteir,  non  contra (ingularcmruccclibrcmin carc& poC 
{e(Iione:hanc  enimiilefulum  rc(l;iruit,non  cxcera,  quxadeumhaud 
pcruenerunt.*L  compecit,  D .  quod  vi  aut  clam» 

DE  IIS  QVI  AGERE  POSSVNT  INTERDI^CTO 

RBCVPBRANPAB    P  O  8  Sfi  S  S I O  M  I  S. 

O  c  interdiftum  deie^o  de  fua  poiTcftione  tanciim  dacur 
I.  i.^.dciicitur.  ^.inccrdiAum,  I.  cum  qui,  D.  de  vi>  £cvi 
.irn.  &  diciturintcrdi.^um  rccupcradscpoifcirionisper vim 
amifla;.  Vndeconiequens  cft,  dari tantum  eiqui  po^fidebat,cum vis 
fad.i  cft,  denegari  non  pofsidenti  fundum,quamuiseum  iufte  ingrc- 
di  veUet,acein5  aditu  (itproiubitus,pcr  vim  cri:im  publicam  &  ar- 
matam .  Vis  Itcec  publica  &  armata  tibi  tada  n  on  cfhdet,vt  co  rcfticua- 
ris,vndenon  cs  deic^us,  vt  rccupcrcs  poileifionemqttamnoahabe' 
bas«  id  quod  Ebutitts  reUe  obiicLebac  Cscinx,  pro  quo  perperam  Ci^ 
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ccronidrar  inconti^umyacqueipfirecupetacores,  malam  Cecina:  t^-^»^ 
caulam  renciebanc,  vcidcm  Cicero  cacicc  innuic.  Ex  iUa  rcgula fpolij-  ^'^X«.,'r* 
tt$s  diciturquipopdebAt^  (equiturha:redem  nondum  apprchenia  hxrc  foiff^nf 
ditariorumpncdiorumnacucalrpoi&flioncdepullum,  cum  eaprardia  ]'^^^'^' 
i n  gr edi  vellec,  non  habere  hoc  incerdi£lum  vnde  vi,  nec  deie^um 
vidcri  ,  qiiia  po/Teilbr adhuc  non erat,  1.  ciim harre^es  D«  deacq.  pofH  • 
A  gcc  canciim  inccrdifto  adipifcenda:  pofTelsionis,  ii  ei  bouorum  poA 
icfsio  dacaiit,  edi£bo  vcldecreco  Pratcoris:ciculis,quor.  bon.  D.  &  C 
iiocqiic  pucancSeho]afticido6b»res»  vcplurimum.' Alij  Cictamdcani 
&c  Gailido^ores  concri  (cribunc,  ance  appi  cheniamnacurahccr  ab 
harrede rcrum  hacreditariacum  poircfsionem^fi illc  eas  rcs  ingrcdi  & 
adireprimumvelic»  acquevi  rcpcllacuryhuiccompecereincerdidum 
ynde'vi>qujapoiiefsio  defuncd  ineumcranfitc  ipCo  iurc,  &  vi  le^ 
generalis  Galliarum,quamorcuasiiuemoricns  .viuumh(redem  iai-r 
iirc ,  &  ci  poiTeisione  crsidereinceliigicur  exl.  ciimmilcSyD.  cx  qiub. 
cauC  maioc.  lohan.  Faber,  Gutl.  Bencd.  Boer.  Molin,  &ahj  omnes. 
Excipe  nifi  ccrdus  iftc^  rem  iilam  haercdicariam  potilederic  hbcre  per 
annuminceerum,priufquamincerdi£koa^hmi  eflec.    Tunc  cnim  \ 
pocefthxreacniveniencemprohiberc,aceciam  deiiccre,  nam  com- 
modum  poirefsionis  acquifiuic^  vcahbi  diximus.  Quod  fi  tpfc  defun* 
£bus,  fueric  vi  dciedus ,  nec  incerdido  egeric ,  ad  hanrcdem  cius  cran- 
liiciusagcndi,  Li.   hocinccrdiAum,de  vi&viarm.acquerefticuecur 
ance  omnia,  dummodo  egcrtc  incraannum  k  yi  CQmmifla»  cx  glo(a  in 
c.  cum  ad  fcdcm  exc.de  relhc.ipoiiar. 

ExruprarcripcaquoquereguIadiccscolonoSccondttdoripervim  ^5^^*,. 
fundo  dcturbacis  non  compecece  hoc  inccrdiccum»  quia  non  pofsi-  "    '^* . 
dcnc,  fcd  domino  dabicuiptopccr  cam  vim  faccam  colonis  &  condii- 
ccoribus        dcifcicur.^. inccrdiccum.  S. eumqui,  1.  vlc. D. hocdc 
hoc  ica  fi  dominus  prxfens  efl,  ag^tquc  dc  vi,  &  poiie6ione:  Nam  B. 
abfens  eft  cxcra  prouinciam,  acquc  eius  feruus,  libci  cus,  propinquiis^ 
amicusicoionus,inquilinus,&aIij  quifunc  in  Kindo  &  poileisione,  jufn^ 
c4mquccuftodiunc,nierincper  vim  deiecd:  poifuncilU  de  vi  agcre,&  t*^^. 
Ibcimrcftitucncur  ad  omnia,  U  in  omnibus  per  hoc*incerdiccuffl: . 
quamuis  ncc  domitii  finc,  necpolTctirores^ncc  a  domino  mandacum 
kibeantr  Inv6  agtk  cdamii  annus  ab  erepta  poifcfsione  fluxeric.  Qwe 
•mniaconcrainris  regulas  rcccpta  func  odio  violcntia:  admilTar,  con, 
naabrencem,&indcteniiun,l.i.C.(iper  vimvcl  nlio  modo  ab^entis 
pofTelsio curbaca^fic  in  qua volunclnccrprcces ,  inceUigi  omncm  ab- 
ientiam,  iuftam,  probabilcm,  neccdariam,  vohincariam.  Addunt  ecili 
hiiiurBiodiUcem  &rcmiudicacam,finoceacdomino,pcreum  poHca 
Ycm&empollereproban,  exjfde  vnoquoqiie,  D.derciudic.Qnod 
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vt  dcuitft  rcusjl  honain  ic  caulamfoucrcpuccr,  dominum  citabit,  rt 
avllic ci  liti,  dccl.uctqucanratamhabcat.  Qupdautcmaiuntrupradi- 
cloi,  ablcntc  dommo,  agcrc  ctiam  mtcrdido  vri  pofsid.  non  ita  fta- 
tnn  adautccndum  vidctur:  nam  in  noHra  quxflionc  dc  vi,  lioc  mtcr> 
dictum  rccupcrandx  iplis  colonis  £c  condudoribus  induli;ctur  ,  m  d. 
1. 1.  proptcr  odium  violcntux admillx  in  abfcntcm mdctcnlumiquod 
adintcidicluin  vti  pofsidctis  non  pcrtinct,  in  quo  ncc  vis,  nccadio 
dc  vi.  Tcntari  potcll  iltos  pcr  viniatroccm  improbc  dcic6tos ,  poffc 
omittcrc  accioncm  &;  intcrdictum  dc  vi,  &:  agcrc  tantum  vti  pofsidc- 
tis,vtiis  domino  pofsidcntibus  pofsidcrc  liccat,ncquc  vis  cis  hac:  Sic 
cnim  dcicccus  dominus  agcrcpollctjVtiatis  probauunus.  Qiiod  li  jidc  j 
colon! ,  &'  (imilcs  non  per  vira  dcicti,  fcd  tantiiin  in  'polTcfsionc  tur- 
hiti  &  iiiquictati  fucrmt,  poflb{sioiis  non  crcpta  ncc  ablata,  fcd  tan- 
tuminquictata:  compctcrcipfisintcrdictum  vtipofsidctis,  non  cflli- 
cicscx  cal.i.niliper  offiaum  nobilc  iudicis,  proptcr  diuturnani  & 
longinquam  domini  abfcntiam  :  quarc  iuilum  fit ,  cius  poircisioncni 
pcr  intcrdictum  confcruaic,  mterim  donec  abfcns  rcdicrit,nc  pcf  an- 
nuin  cam  amittat.  idque  ludicis  officium  implorabunccojuunctci:  pcr- 
Conx  abfcntis ,  vel  ctiam£erui,coloni,ainici,fic  iimilcs,exargunien- 
to  diccx  1. 1.  (i  per  vim  velalio  modo.  • 
ca«iw!or     Verum  vc  eo  rcuerutur  vnde  abierat  iermo  de  condu dorib us  &: 
'•'^   colonis :  Ci  pcr  ipfum  dominiiffl  ij  pcr  vim  dciiciantur ,  non  habcnt  in- 
terdi£lum,qijianonpoifident,vtdiximas,{blaqueijs  iujpcrcfl  adio 
locati ,  vd  in  hGtam  vt  fhii  liceat  re  condudi»  &  eis  prarn  etur  om  nc 
damnum,  {euquodintereft,  vt  ijount  DoAotes:  Quamquam  ofH- 
cio  ludids  ijs  iuccatrendum  fit,ne  vis  fiat  vtentibus  lundo  con  dudo, 
▼treftc  Bald.  in2.2dem,  Clocaci,  quod  infra  dicetur.  Incontrari. 
um  vrgctlex  colonus.  rx.  lex  cum  fundum,i8.D.de  vi»&  vi  atm.Qu2 
colonoldr  CQndu&oti  pet  vim  deiedis ,  hoc  imcrdi&um  tribuunr. 
lam  diximus  nouos  intetpretes  hoc  intdUigetc  de  condudotibus  de- 
ie£bs  per  vim  acmatam  &[publicam  ,  quac  det  intcrdidum  tenenti 
tantibi licet  non  poffidenti.  £t  quod ^  contrario  lcnbitut  in  d.  1. 
deijdtur,  &  fimilib.  iiiptadi^  colono  den^^i  hocinterdidum,  eof- 
dem  DD.  id  acdpere  dc  colono  per  vim  untiim  ptiuatam  exturbato. 
Alij  Interpretes  longcaliter  ibtuunc,  colono  &;  condudori  quem 
conftat efle  talcm ,  quique  fibi  cauiampoileflionis  non  mucaiiic,  &  Co 
colonum  tion  infidatutdcnegari  hoc  intet di£^um :  Si  vei6  n^et  Ce 
colonum  &condudorem,  veKcpoflefiorcmferat,  nequedominum 
^  locatorem  agnoibt  eum  ^  quo  per  vimddeftus  eft,  tunc^)oliatum 
ante  omniaremtui,  nec  ei  pofTc  obijd  &  refern  qwdlionem  domiiiij, 
vt  eftinl.  fi  quisrem  zo«  D.  deacquir.  poiTcChocienfiiputaatin  dX 
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L.  &l.'i8rcondu£fcori  hoc  int^rdidum  eompctercaclucifus  cmpto* 
.•ni,qui  iure  ciuili non  potcrat fundum  emptum  mgredi  pi opna  au- 
ioncatc,ac  multo  minus  vim  facere.  Iftam  iuris  ciuiIis(do6trinam 
iutauit,xquadodoruminterprctatio,  cxBart.  Bald.  laf.  &  cxtciis, 
uiputantcondu£koribus,  colonis,  mquilinis  per  vim  &  violcntiain 
nprobc  depulfis ,  (iiccurri  per  officium  Iudicis,poft  habitam  a  ludice 
ceare  qu^ftionemCCxjfftf /j^/ormil»9»)aceos  anteomnia  reftitui  ad 
indum,  in  quoeranc  ciculo  &  cau(a  locationis :  etiam  aducrlus  ipfuni 
ominum  &locacoremyimimprobcijsaffercnteni,maximc  li  vis  ini- 
robior>acrocior,  velarmatafttecit,quaepra:ftat  etiani,non  poilidcnti 
:m  rellicm  > B  Ciceroni  credimus.  Sicad exempium  h uius  mtcrdi di 
^lono  vdhterftibuenitnr.piuspttCuitiuriscanoQiciauchorcs  &  glo(* 
itoresredintcgrandx  remediumomnino&dire^^odari  colonis  & 
onduftoribus  pervim  cxpuUiSyeofqtte  adBmdumante  omnia  rc- 
intcgrari  &  reuitui ,  edam  aduerdis  ipfum  dominum  vim  faci  entcm, 
c pou cxponemus.  Hjrc  vuigo  accipiuntur decolono  &  condu6lo-  c^Umm 
rad  modicum cempus, id  eft,  vrqueadnouemannoSjiton dc colono  ^^^^^ ' 
dlonguni  ccmpus,  quieftEmphiccucacloco,&perpetuannscolonus  \Zfh,t^ 
ppellatur,  habctque  dominium  vdle,  adiones  in  rem  vtilcs  &  incer. 
ida,  vc  dixi  ad cit.  ii  ager  ve^^tgalis  pet.  Huic  pcrpecuario  colono 
milis  ifk  Emphicema,  qui  fundnm  accepit  colendd » inapdificandum» 
ugendum ,  meliocandttm ,  vt  vulgus  ait ,  cert4  mercede  quocannis 
rxftanda^  vcoltmerancagrivedigales  ,  emphiceuticanf  &  (iipecfi* 
ianxafdes  ,|quod  dixi  eod.  tit.  .Q^ei^  fimtfes  funt  arcendacarij » iure 
monico  &  moribus,  qui  praedinm  itifticumy  vel  vrbanum  Cvb  annuo 
cnfii  dc  redittt  fundiario^Yt  vulgus  ait»  in  pcrpetuum  pneftando  acd-' 
iunt.  liHomnesci^mhabeant  vtiledominium,  acpo/fideant  non 
iod6  natuialiter»  (ed  etiam  ciuiliter,  vt  docui  ad  rubricam  -de  incerd. 
abencincerdida  8cremediaomnia  pofteiroria,  fiin  fua  pofleffione 
arbencur  s  habenc  edam  conctaipfiim  dominum ,  dacorem  fundi»  fi 
ievim9violentiam,tttrbationemipfisa£Ferat  inpo/Tcflioneagri  em- 
hiteurici:  Nam  dominus  per  vim  de  €i£ko ,  &:  propi  li  auchoricate» 
imphiceotam  &  fiipecfidarium  non  pote(lexpeUere,etficanonem 
z  penfionem  non  przftent,  ecfi  contumaces  fint  adueriiis  dominum, 
iiceiiimdebetperludicem&  ordineittdidarioiusfii^exequi,  GuiiL' 
^ap.quzft.ib7.  Decifioneapol.97-  QupdferuatGalliaqustnil  vl^ 
]uam  manu  geri  permitrit,  rcprobata  eorum  opinione  qui  ob  non 
oltttttm  canonem  jppfre  Emphiteotun  propiia  authoritate  expcllt 
:redunt  in  Iz.C.de  ittre  Emphit. 

Similiter  didtttr  vafiallttm!&udo  vel  fundo  ,ieu  iurifdicrione  aut  p^rao^ 
ure  fiio  feu4bli  per  vim  dcaeatttn»  cxperirihocintar^icto,  quiapofiL  wMPr 
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\iet,  nec  non  babec  vtile  doininiiim,  ar^.la.Meiidcur  de  vi  &  viacmr,' 
cum  tit.  feudbmm  de  mnefttturA^  deresbetM faStd,  Qupd  onines  zdr 
niittunt  conttaextrancum  (poliatotem^non  vtique  contcaipfum  do- 
minumfeudi^quemdevinon  debe^vailallus  accu^e  drdamnarc^ 
arg.l.i.S.interdrctumdevi  &  viarm.  vbiliberi  contia  parentes  vim 
&cientes  non  agunt.hocinterdiao,  quia  poenam  fir  infamiam  (xpe 
continet.  Alijpoft  Bald.&carteros  contri  fentiunt^vailallohoc  in- 
terdiaum  competcre  aduerfus  dominum  vim  improbe  ^entem» 
iprctislegibuSy  modeftia  &  fidequam  vaflaUo  dcbet»^'^ii^/  mmfum 
vdJJklltts,necmihidominits  entiSitibiSemuornonfiu»  ^necmihiConpdenSy  • 
apud  Ciceronem,  &  in  c.  eAo  (ubiectus,  ^5.  diftinct.  Horum  opinio 
probanda  videtur  in  iiibdids  fimplidbus,  vel  cenfualibus  (  vt  didtur) 
qui  iidem&  homagium  &  perfbnaie  obfequium,  vel  {eruidum  domi. 
no  non  debent :  nec  enim  ver^  &  propne  vaflalli  (unt>  cum  in  ijs  deli*- 
dat  militia  &  militaris  opera  in  qua  feudorum  ver^tur  fiibibntia, 
'cauia&  ongo.  Prior  opinio  videtur  ferenda  in  vaflallis  fundontm 
feudalium^  fiib  fidehominio  &  (eruitio  pofleflbnbus»  maximd  in  feu^ 
doligio :  Ifti  enim  maiorem  reuerentianKlomino  dcbent ,  maximc  & 
£euda  (int  maiora  vel  regalia,  v  t  ducatus^  marchionatus  ^  U  fimiles :  ea 
enim  diltincdo  iubditorum  alils  in  pleri(que  obtinet.  Pmerca  huic 
quacIHoni  accommodatur  vetus  illa  diiFerentia  inter  vim  armatam  & 
nnearmis»  vt  dominus  vimannatam  va^o  atiPerens  tencatur  hociil- 
terdiao :  vim  fine  annis  fadens  nen  teneatur»  exdXi.S.  interdicnim. 
Hxcin  rcholis  vanedi(putata.v(iis  vno  vcrbo  confidt,  quo  licet  cui- 
cumquc  vaflallo  per  dominum  (poliato  implorare  &  obdnere  ludicis 
ofiidum  &  auxilium.,  in  hoc  vt  ante  omnta  ed  reftituatur  vnde  dde- 
ctus  eft,  exMolincOyliernia» AfHicto,  Bal.  &alijs.  Quare atrodbrem 
&rcuerior€m  dc  vi  priuaca  accuiationem  &  condemnationem  non 
poftulabit  vailalius,  fed  ludids  offido  reftitfii  f  eeet ,  ex  can.  redinte* 
granda^  cuius  remediom  arquitate  canonicaiutroductum,  omnibns 
Chriilianiscompetit,omii!a  quahtate&  dignitateperfbnamm,nam 
ius  diuinum  &:  naturale  prarcipit  fpoliatum  reilitiii :  qnst  iura  per  nol- 
lttm,propternuIlum,pQ(runtimmutari.  Sanefi  vim  amiacam  domi- 
nus  concra  varsalluadmifcnc ,  hocinterdiao  tencbitur,  vtiiipradixi> 
-exhis colligicuriftam  dubitationcm  non  obtinere  deviarmata:nec 
iniiibdicisTimplidbusvelcenfiiaiibus  tantijm  :Denique'r«ipia&  kt 
«fFectu  hodieleuem  efse. 

Cercum  quoque  cft ,  foianano  pcr  vimdeiecto  competere  inter- 
•diaora  vnde  vi,  etiam  contra  ipfum  dominum  vd  proprietanum, 
quiafructuarius  naturalitcr  pofiidet,ac  pro  nsftiuadi  pofsefsione  re-* 
'<uperandacompetit  hoc  interdiaum9l.i>^.4ei|dtttr.$.  iamdictutift 
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tcm  vbi  glofj,  5.  $.  vndc  vi  D.hoctic.l.naturalitcr.  D.  dcacq.  pofs. 
quodtractant  vtrumtiuctuariushabeatintcrdictumlvndc  vi>dirc- 
jm  vcltantum  vtilcjhodjcfupcruacuumeftjCum  vtilis  &:  dirccta: 
cionis  vclintcrdicti  cftcctus  (indcm  in  mrc  canonico  &:  in  vfu.  Ide 
>  cnt  ii  vfuarius  vfufuo  pcr  vmi  Ipolicrur,  nam  p^llidct  naturalitcr. 
1. 3.  &:  (imilib.  Quod  fipcralmm  qu.im  pcr  dominum  &:prapricta- 
im,ifli,rundo  dciccti  fucrint,  potcrit  dominus  pro  co  quodlua  m* 
rcft-,  fc  ipfum  litiadmngcrc  :  Nam  cius  mtcrcll  colonum ,  condu-» 
^rcm,  inquilmum  fuum ,  nccnon  fructuarium  &:  vfuanum almmuc 
lomino  caufamhabcntcmnon  dcijci  hmdo,  vtnotantpoftglofam 
;.  ^ .  vndc,  hoc  tit;  IjKicm  vcro  ncgligcntibus  agcrc,  dominus  rectc 
xcc  vt  vjolcntus,  hmdopcr  vim  occupato  dcccdere  cogatur,  nam 
>c  c  rc  domuu  cfl: ,  ac  pcr  alios  ipfc  dcicctus  clsc  vidctur,  1. 1.  ^.(^uo(i 
uus.  1.  n  dc  fundo,  cod.  tit.  1. 3.  ^ .  fi  fcruus.  D.  dc acq.  pofs. 
Imo  ctiamprxdo  pcrvim  dcicctus  habct  hoc  mtcrdictum  c.  inli- 
ns  111  finc  cxt.dc  rcftituc.  fpoliat.  Atqucf hic  prxdo  ci\  non  tantuin 
ala:  fidci  pofscisor  qui  fcicns  rcmalicnamponidcc,  vt  fa:pcin  mre 
cipitur,  CiCulis  depctit.ha:rcd.  dc  rci  vmdic.  ^V:  dcacquir.  rcnim  do» 
mio:  Scd  ctiam  qui pcr  vim  cumdcm  fundum nactus  cil,pr^do  dici- 
rhicinuafor  &:  violcntus  pofscfsor,qucm  tamcnalia  vi  non  licec 
•nccrc,  nifiincontincnti.  Qu^^^c  deicdus  reftituccur  pcr  hoc  inter- 
c^um.l.  i.§.quiame,l.colQnus.  1.  cum  fundum,  D.  dc  vi  fit  viarm. 
c.  in  htcns,  idquc  citra  dubiumcft,  fiabalio  qua  ii  domino  fucric 
.cdo  ll  0I1.UUS :  neque  hic  obtincc  racio  l.bona  fiJcs  D.  dcpof  qu^ 
m  a  manifcfio  pntdone,  raptorc ,  furc dcpofitam,  ncgat  ci  reddi,  fi  f" 
tcrccdatJs,quemnotoricconftac,  ciTe  dominum  (fic  enim  dcbcc  ti! 
xipiillclocus,)  namibinon  cft  quajftio dc  vi,ncc  dc  pncdonc  fpo- 
noi  nec  dc  pofieflione,  fed  dc  dominio  dc  lure rei  dcpoiitie,  Hic  vc- 
)  admus  de  prardone,  per  vim  (poliaco.  Qua?runc  omncs  I ntcrprc- 
•s  dc  domino  prius  per  eum  prscdoneni  <ieie&o,quiquc  poilca  cum- 
jm  prardoncm  vi  deiecit  eodcm/undojVtnimiiuicpraedoni  compe- 
:tincerdidumaduerrusdominum,quifundiimfibiporvini  crepcu, 
tcuperauicpcr  vimabcodemprardqne:  HBicqttxftioni&  ehcfi  de- 
ucruncadiicereprardoncm  ifcumnonellc  incc^tincnti  deiedum: 
remdebucruncadiicerenonamultisannis  iam  clapfis ,  fed  n  jper 
iiflc  dcic£lum  a  domino:  mper,  id  cll:,  falcem  intraannam,  ab  co  die 
uo  pnedo  dominum  prius  ciecerat numerandum:  Namin  vtroque 
iTu  non  ed  qu^ftioni  locus.  In  primo  fi  incontinenti,  doadn  us  prart- 
onemrcpcllitacdeiicicfuiido,planum€ftpnedoai  non  compcccvQ 
iccrdi£lum,  1.1.1.5.  ^  '7-  ^^-  P^^  diccmus*  Sccundo ,  li  dgie^ 
tusdQminuspaciacuranoumiibi^&^peranuumlibexdm  poiTclCo-    \  * 
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ncmmancrc  aniul  prxi.ioiicm,dc  c.i  pojredioiic  non  modo  vim  vllam 
fcdncccocroucilam  hiccrc  pr.rdoni  potcritjfolaquc  domino  rci  vni- 
dicAtio  liipcrcft,  vt  docui  ni  cit.  vti  poisid.  ccrta  Ipccic  m  huncmodu 
conllitut.i,  licct  cum  iis  quarrcrc,  an  illi  prxdoni  dctur hoc  intcrdiclu 
aducrfus  dominufli,  qucm  illc  prxdo  nupcr,  vctab.mno  Ipohaucrar. 
NonnuHi  crcduncnon  compctcrc,  vt  rctcrt  Couarrii.  in  tit.dc  fpon- 
fal.  cx  r.itionc  l.bon.i  fidcs  in  finc,  D.  dcpol.  mnc^ararionc.c.cuin  di- 
lcdus  cxt.de caufiipoir.&:proprict.Vcridominiconcurrus,  vcl  jm- 
pullus  potior  dcbct.  Itcm,quod  dommu  aducrfus  manitellum  prx- 
<loncm,  hccat  linc  i:id:cc  lc  vindicarc,i!c  libi  lus  diccrc,tit.  C.  quando 
lic.  linciudjc.  &c.  Itcin  cxrationc,  \.  marcnam,  C.  dc  moffic.  tella. 
vnn  lu  domino  pr.vdo  non  potcllaccularc,  quam  ipfcprius  intulit. 
•  Qux  tamcn  opinio  non  potclltcntari,  nili  in  prardonc  manifefto  & 
notorio,  (vtaiunt,  j  &  nificxadis,  vcl  fcripturisanthcnticis,  vclcius 
confcfsionc fcripta,palam conftct  cum  pcr  vim  nouilsimc,6i ab aiino 
dominum  dcjcciHc.  Ahtcr  non  putcm  audiri  dominum,  hoc  probarc 
volcntcm  tcftibus:  idquc  fa6tum,  vcl  cum  articulum a  dommo  poli- 
tum,  non  putcm  rccipicndum  concraiuris  diuini  naturalis ,  &  citiiJis 
rcgulas,  qux  clamant,  fpoUatum  ante  orania  rcilitui  dcbcrc.  Prarccrca 
talis  opinio  dcfcndi  non  polFcc,  in  domino,  qui  pcr  vim  pubUcam  & 
aimac.im  dciccerit  cum  prxdoncmhodic  pofsidcnccra:  Ncc  cnim 
vIIofatl:o&  violcnciapra:donis,  co  adduci  dcbuic  dommus,  vt  vim 
armacam  faccrec,  qual«^ur  Rcipub.  Qupdcx  Ciccronc  pio  Ca:d- 
na,  &  Paulo  m  Scntcntijs  di^um  cfl,  c.  i. 
trthjft'    ^^^"^ P^'^^  Inccrpretiim  h  contrario  fbtuit  generalker  ,  prxdonem 
•iwrjw.     hodic pofsidcntcm,  non  poiTc  vicxcurbari  a  domino,  quamuis  antc 
deiedo  pcr  eum  prxdoncra:  flatuitque  deie£bo  prgdoni  fempcr  dar^ 
hocintcrdi£^um  adueHiis  dominumd.l.^i.  §.  quiame,  l.colonus,!. 
ci^mfundum, de vi&vi arm. idquccxprcirumcftd.c.in  litcris  dcre, 
fbc.^yat.exprefsius  in#.  rccuperanda:Inft.  dcinterdid.lcum  Kii 
quis  in  tantam,  C.  vnde  vi,  vbi  dominus  per  vim,  ius  fuum,  rcm  fuam 
repetens,  ca  pri  uacur.  lifque  locis,fublaca  eSt  vetus  qua:  in  hoc  calu  af- 
fercur,  &  renouacuranonnullisx  ditfercntiavispubJicx  &priuacar,  vc 
c.  I.  /atis  oftcndimus. 

Quamuisautemhiectrla&peiniureconiQngancur,  vi,  clara,preca< 
•rio:  &  coniungancurij  qui  vi,  dam,  praicatio  po(rc(sioncm  aiicnam 
occQpaucnnt,in  tic.  vci  pofsid.  D.  8c  C.ita  vc  co  incerdi£to  tcnc- 
*ii  viclcantur,  atque  cciamhoc, dc vi inccrdi^to Lfi vioic deieceris.  D. 
dc  vi  &  vi  acm.i.  vlc.  C.  vnde  vi,ciccm  quis  cxc.  dc  reftic.(pobac. 
(Id  quod  quidam  dodorcs  malc  cen(acranc:)Taincn  certi  inris  cfl,ei 
t€^.  cuius poilcisioclam pec alium fuic  occupata ,  non  coropetere  hoc  in. 

ccrdidum 
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:rdidumvndc  vitqma  ex  tnbus  cxcicmis,ydpnncipiishuius  tr.i 
:atus  priixium  iliud cli,  dciccto  pci  vim  dan  hoc inrcidictum,i^:  \  im 
rimo  requiri,  vclpublicam,  vcl  pnuaram,  I.  i.  &:  tot.  tit.  D.  dc  vi, 
i  .irm.  atqucadcolocis  omnibus,  qui  dc  hoc  Hitcrdicio  vfquam  lo- 
iiti  lunt.  Vndciniipidi  vidcntur,  qui  opcram  &  olcum  pcidunt  in 
Dntraria  opinionc  tucnda,  vfc  otioli  ac  iiip  ii,  qui  in  illi.-i  rcfcUcndis 
aginas  unplcnt,  atquc  ifla  conriindunt  &:  muccnt  cuni  mtcrdicto 
uod  viautciam,  quodab  jIIjs  multum  ditlcrt,  cum  fir  dc  opctc  clam 
icto.  Ccrtum cft autan  in  iijpradicto  calu  dc  pollcisionc  fic  amiila, 

vclintcrdicto  vripofsidctis,  vclrcnicdio  lcgis  vltun.v,  C.  vude  ' 
i,  velrcdintcgr.mda: :  co  finc  /cilicct,  vt  qui  .iltcrius  poilcfsiQncm 
upcr  occupauit,hancrcftitucrccogatur  ludiciis  poircllonis  Ckrinter- 
tccis,qua:intraannri  proponi  dcb5t.  Farcoragi  intcrdicto  vndc  vi,<i 
lc  clandcilinus  inuatbr  dominum  qui  annrio  polL-isioncm  rctinu  t, 
:ucrtcntcm  vi  rcpulcrit,  .irg.  I.  clam,  §.  i.  in  finc  D.  dc  acquir.  po.T  ^ 
t  inFia  doccbiinus,  Dc  co  cuius  pollclsjo  pcraliiim  prccario  fuit  oc- 
upataidcm  llatuunt,  vtii  hic  prcc.uio  tcncns,  vclitlibi  poircfsioncm 
c!  rctincrc,  vcl  dominum  fpoiiarc,  Uomino  dccur  vcl  mccrdictum 
ti  pofiidctis,  vcl  vndc  VI,  ii  ci  vLS  fi.it , 

Cumautcm  vulgodicitur  ciccco  dc  pofTcisionc,  manlionc  &:fub- 
:lj»ionc  pncdij  compctcrc  illud  inrcrdictum,  mcciiigimus  dcicctum  ^***' 
um  non  modo  qui  dc  tundo,  in  quo  ilabat  n"Lmu  dcpulfus  cft  :  fcd 
tiam  qui  cumm  tundo  non  cllct^rcucrtcnsad  cum,.icitigicdi  volcs, 
b  adicu  dc ingrcllu  prohibitus  cO  pcr  vim .lut  pubhcam  aut priuatam,  ^^ir,„t 
'tcllml.  cLi,  ^.T.D.dcacq.poif.  &I.i.§.fiuc.iutcD.dc  vi&viarm.  gw^rfwT- 
bifpccicsponcnda  cft,dc  Titioqui  pra:dium  pollidcns,  paiilulum  '^Jj^^ 
iroccflTit  vcl  difccllic ,  Ilatim  rcucrfurus ,  ncminc  tamcn  ibi  rciicto  : 
um  ficabclfct,  cum  fildu  Scius  clam  occupauic ;  Poftca  Titius  ad  (ua 
cucrfus  &: prcdium  fuum  ingrcdi  voicns,  .ib  ingrclTu  rcpuldis  cftpcr 
tcium,  vi  dc  violcntia;  Dicitur  dcicctusfuapoiTclsionc,  quia  non  a- 
iiifcrat,  idco  rcciipciabic  cam  lioc mtcrdicco:  Addc cum agcrc  etiam 
tofTcinterdicto  vci  polsidctis,  vcmco  tit.  &:  in  d.l.  clam,adnotaui-  * 
nus.  Si  t.ihs  cxtmirct  cania  C.TCin.i:,is  obtincrc  dcbuilfct,  at  vcro  ta- 
isnonfuit;  Qupdfialiqucm  Titius  icliquiiTct  in  fundo,  citra  du- 
>ium  forctjlocmnclTcjhuic  incerdicco  d.l.  i.  §.  quodfcruus,  D.  dc  vi 
^«^viarm. 

Huicproximacfl:h.Tci'pccics.fundo  Titijabfcntis  pcralium  occu-  ' 
uto ,  illc  non  auius  adfundum  fuum  rcucrti,&:  vim  pcrcimciccns  fc- 
cllit,ncquc  voluictentarc &:  cxpcriri,  .m  reuertcns &:fcfc oflcrcns 
n  ilibmoucretur :  ambigunt  vtru  ci  compctat  hoc  interdidum ,  quia 
'uii  i^fcp^lTus  non  cil.  Alij  non  anibi^unc^  piopccr  rationem  \ci 
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ar(;iimcntnm,cl.l.  i.    liucauccm,&:  d.I.clam.§.  i.infinc.  Quxdcfim- 
tio  vcl  rhclis  pcriculola  ci\ ,  vt  funt  omncs  Icholaihcx  thcfcs  &  dcci- 
jioncs ,  qux nulLvs  liAiTcnc  Udi  circumlhincias  vndc  lus  naldcur.vc 
m  liipra(criptaqua:ibonc,  lcicndum  cll: an  illc  Ticuis  aliqucm  in  co 
tundo  rclK]Ucnt ,  c|uo  cAii  rcs  carcbit  dubicacionc,  vc  nupcr  dixi :  an  I 
vcro  ncmmcm  in  tiindo  rchqucric:  hoc  calu  fi  pcr  vim  ciim  armis  &: 
conuocacis  hominibus ,  auc  fincarmrs  tundus  hicric  occupacus  &  in-  ' 
uafusjdiliccbs  &:pnuiupris  oIlijs,tcncfl:ris  &:adicis  prxdij,atqucica&r 
jn  co  luicu  muaforcs  tiidu  dctincanr:cos  dc  vi  vcJ  pubhca  vcl  pniiaci, 
atque  ctiam  intcrdido  vndc  vi  ccncri  ncino  dubjtarepollit.  Nc)  opus  i 
cft  vt  Titius  hindum adcat,  fclb  ohlcrat  inualonbus, ac curcc  pcrlona* 
fu.u  vim  amphus  hcri  :  non  cll  vana  lufjntio ,  ncc  vanus  ciinor  vis&r 
.   violcncixiam  illatx  tundo.  Si  vcro  Tino  ablcncc,iSv:  ncmincpcr  ciini 
in  fundo  rcliclo ,  cum  hmdum  qua(i  vacuuin  Scius  occupaucrit  cicra 
vim  vllam  ,acqucTicius  nolicad  tuiuhim  rcucrci,  lcdpatiatuiScium 
in  cius  polfcihonc  mancvc  :  ncquaquam  diccs  Ticio  vim  cllc  faciam, 
ncqiic  diccs  cicompcccrc  hoc  jnccrdictum  vndc  vi,agcc  cri^o  vti 
poiiidccis,  vcl  libi  podcllioncm  rcddi  pofrulabic  c.\  I.  vlc.  C.  vndc  vi, 
vclcxcmonc  rcdincc;;iaiula,^qu.vrr.  vc  dixiad  cic.  vti  podid.  Scd 
dc  vi  non ai^cr,oux'  niiil  .clhmuhumauccm  rcici  t  vna  carfi  aclionum 
c]uis cxpcn.icur,  vc  pollca  app  ircbic.  Vulgusmalc  pucac  camfuilfc 
concrouciiiain  C.v  cmo:  cZ  Iibuti);  an  C  ccina  pcr  EbiiCium  proiiibiciis 
ab  ini;rc(]u  fiMv.ii,  Ii.ibcrct  hoc mccrdidum:  n.un  docuimus  Ca*cinan\ 
non  fLinicin  t^iiivJi  poirclHonc , acquc  ulco  non  bcnchoc  intcrthdo 
cgiffc,  c|Lndquui  Cic.ccncccm  concrarumi. 
Mttmtom      His  nmgirur  illc  qui  pcr  mccumc<jmpuhLis  cll  cpiwdio  qnodpof- 
ftafiu  dc  hdcjac,diiccdcrc,\  cnim  ci  dccurintcrdictum  viuic  vi,  Mulci  ncj^anr 
jif^^^     cx  1.  li  rcrujn  5.  D.  dc  vi  &:  vi  arm.  Qu^cmiam  non  cfi:  vi  dcicclus ,  (cvi 
vhro  &  volcns  po.iciiionc^n  dcfcruic,  idcoquchabcc  canciim  actio- 
ncm  dc  co  quod  mcnis  caufa  gcftu  cll  rcftitucndo  &:  rctradVando:qu<j 
acl:io  non  ita  fbcim  pollcdioncm  rccupciat,  &  ab  huius  inccrdicti  vi- 
ribus  paratbc|iic  rcmcdio  mulcumabcll.  Alij  contrarium  cxiilimanr 
dciccto  pcr  mctum  (buviincompuhiuani(vtajunt}compctcrc  hocin- 
'     tcrdictum,quiammctuvisincft.  I.i.  &toto  tit.  D.  qiiud  nicc.cauf 
quiafurticittcrrorincuiruSjI.j.D.dc  vijtic  vi  arm.  vidc fcnpcorcs  adl. 
naturahtcr.  D.  dcacq.  poirclT.  &  adl.i.C.  dc  co  quod  mct.  caula.  Hi 
ncganc  vcrc,  illi  atlirmant  vcrc :  quia thclim  morc  luo  tantum  agitar, 
atqucita  nilccrti  vfquam  figunt &fl:atuunt.  Sic  adthclini  dc  ilta  vi 
coinpuliiuamalcrcfpondcbisjadhypethc/im  rcctillimc  &  ccrciirunc. 
Tem^M    Ponc  vctus  &:tricum  exemplum  Gcnucnfium,  &:  Ai.ucliioms  illius 
mndtn^  ^uimccu  obtidiomsacbcljiac vis  cdflrum dcfcruic,  vclcms  quimctu 
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iducrfaii)  difccfrit  c  fundo.  Hic  infpicc  .m  vis  prjcpar.ita  fuit  ^ an  ac- 
:indus  ad  vuii holtis &:  coaclus  ca:tus  hominuni,  quo audito  ccriciit 
30llciror  fundo,  nciVim  &:  UMunam  patcrcrui" :  tunc  li  aducrfaruis  rc- 
icl.iiu  co  modo  pollcirioncm  occupauit,  ccrtum  cft  vi  cum  polTcHio- 
acmablhih.Tcj  &:tcncri  mtcrdidto  vndc  vi,  l.3.§.i.&  i.  D.  dc  vi,  &:  yi 
um.  vt  bcnc  ccnfuit  ( non  bcnc  a  quibuldam  rcprchcnfa )  Ticmcnfis 
^cadcmjapro  iUo  Marchionc  qui  poftca  cgithoc  inrcrdiclo.  Qu6d 
i  ablquc  cartu  hommumad  vnn  paratorum,  abfquc  tcrrorc  &:  violcn- 
:ia  quis  ccllit  poirellionc, mctu  compuUus,  mmis  ctiam  atrocibus, 
nctucciammah  &:pericuh  obicdi,  proptcrqu6dcxc6rcnru&:  vhro 
"undum  rchquit,  cumquc  ccllitaducdario  pcrconciad:um,pcr  fcripu 
luram  de  ca  rcactam  (quod  propric  vis  cft  compuhiua)  non  diccs  hiic 
dc poHcllionc  pcr  vim  clh:  dcicctum,  ncc  cnim hic  hjfficic  mctus ; lcd 
i  is  rcquiritur  cum  armis,  aut  hnc  armis,  vc palam  cll  mrubro  & in  m- 
irohuiustit.D.Cod.Inft.&:DccrctaI.  ^ 

Diximus  hocintcrthdum  dari  ijsquipolhdcnt,  hpolTcflionc  per  iH^ff,  ■ 
vim  dci)ciantur.-  qui  vcro  pofiidcrc mtclli^utur ,  cxphcatum  cft  Ijipra  & 
in  c.  dcpoffcir.ac  non  tamcn  ijs  qui  pollidcnt ,  fcd  ctiam  qui  tantiim 
inpoirellionc  ftint,  compctit :  puta  crcditoribus  aPrartorc  milhs  in 
^■>oircftioncm caula rci  fcruandx,hoccft  crcditi  confcruandi  irratia, 
vcl  vcntris  nomine ,  vcl  damnimtcdi ,  vcl  lcgatorum  fcruandorum 
:auta,Lli  quis  antc.  D.dcacquir.poirell'.  Hodic  fcqucllns  &:  commii- 
lari)srcspii;nori  c.iptadatur  fcriLanda&:  polfidcnda.  Ijs  omnibus  iii 
poirclUoncm  a  ludicc  vcl  ofhcio  dc  apparitionc  ludicum, miftis ,  fi  vis 
riat  &:  prohibcanturpollidcrc,  fuccurritur  pcr  mtcrdiclum,  nc  vis  fiac 
L I  qui  in  pollcllioncm  miirus eft ,  pcr  quod  antc  omnia  rcftituitur  eis 
poircftio,  vt  cft  in  tit.  4.  libri  43.Dijj;cft.  habcrc  cos  intcrdidum  vndc 
vi,  nocatur  in  I.i8.^.non  lolum.D.dc  damno  infcc.  Imo  de  vi  &:  vio-* 
lcntia  ipfis  fadacrimmalitcr,  &:  cxtra  ordincm  quiritur  legibus lulijs 
pubhcorum  &:  pnuatorum  :  Nam  ha:c  vis  pubiica,cft  contraauthori- 
Luem  lcgum  &:  Magiftratuum,idco  dc  ca  criam  tcnctur  dommus  dc- 
•iicor,  limiftbs  in  pollcllioncm  rcrum  fuarum  rurbctac  dcijciat ,  vc 
L)hm  Athcnisinhuiulmodidcbitores ludicium dc  vi  confticucum  fui- 
iVc  rcfcrt  Demofthcncs  contra  Midiam,  id  quoquc  fxpius  cdiduni 
Rcgiis  Francur  conftitutiunibus.  Adomniaautcmfupraicripra  fub- 
i!cc  rcgulam  lcgis  Fiilcinius.  D.dc  vi  &:  viarm.  l  ifwjiideri  ijuotics  non 
uominus  ^fi  tATncnpoj^idcret,vtdcic8li4^scfl  ^diCi:!  poficllio  ftatim  rcftitui- 
rnr quomodocumquepofliderct,  veletiamrencret,  vttoto  iioc  tra- 
Ltacu  edocemur^  addc  l.i.  C  ii  per  vim,  vcl  alxo  modo^  dc  c^ua  iiiids. 

G  ,j 
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HOC  INT£it.DlCTVM. 

N  r  E  R  D  I  c  T  V  M  dc  V j,  totum  plcnumquc  datuf  contra  cum, 
B  dcicar  6c  piwdium  occupauit ,  nam  ;ippcllatur  intcrdi- 

sSSa  duni  dc  VI ,  &:  rccupcr.mda:  poflcllionis ,  &:  rcdmtc^randa*, 
quxnondatui  niii  contracumqui  vi  dciccit,  &  nuncoccup.it  tundu, 
idque  doccnc  v  crba  Edicli,  VndctHtlUm  videiecijli^co  reftittiAs.  l.i.dcvi, 
&  viarni.  Qui  dciccit mt]uam  aut  vi  pubiica  cum armis,  &: cxtu  iilici- 
ro  hommum  ad  vim  coa^orum ,  qu.r  vis  arniata  dicitur ,  iiicquc  ar- 
morumappcliatio  non  t  inium  gladics  6:  tcirum,lcd  tcli  Ipccicm  om- 
ncm  complcctitur,  v t  rulbjs  6l  b|  i  ics,vidc  l.^.dc  vi  &:  \  i  ann.qux  tora 
lcx  dciiac  vi  publica  tantumioquitur.  Autqui  dciecit  vi  priuatalinf 
armis,  vt  initio  cxpolu:,  dc  qu.i  vi  tantum  loquitur  lcxi.cod.  tit.  vi 
noui putant: 3»;  no  mod  j  qu!  vpiv pr.i:rcns  vim  tccit ,  fcd qui  abfcSypct 
alios  quibus  prxcepitautmandauit  vt  Min  taccrcnt:  Prorccpjt  vclcx- 
5i  <iMfer  prcfsc  vcl  taotc,  ita  vt conftct  cius  voluntatc  vmi  cflc  fac^tam :  vclun 
fmiii,vn  {\  poftea  cam  probct,  ratamquc  habcar, vcl  exprcfsa  vcl  tacita  rati  ha- 
bitionc  :putali  ipfccam  poiilihoiiCiu  occupct,&:cx  deicdionc  ics 
commodumqucad  cumpcrucncnt:  tunccmmmandailcpra-rumitur, 
niaximc  li  pro  co  &:  cms  non.inc  vis abahjs  tada  iit :  idquc  ctia  niagis, 
li  pcrtamihatn,  vel  opcranos  &:mcrccnarios  iHius  id  aclum  iurnt,cx 
quo rcs,polTcllio ,  vtilitas litliodic  pcncs  cum  fcicntcm,  vidcl.i.f. 
deieciirc,  cum §§.  fcqucnt.  &:  I.j.^.cum  procurator,  D.dc  vi  3i  vi arm. 
vbi  gloll.i,Bart.&:  ahj,  tum  in  1.  dc  pupillo  ,  ^ .  li  quis.  D.  dc  opcr.  noui 
nuntiat , canonillas  in  C.i.c.cumad  lcdcm  cxt. dcrclbt.  lj->oliat. fi^ 
hic  quo  modo  dc  hic>o  ramihx  dominus  tcncatur,  Bart.  in  I.  nc  quid, 
D.  dc  mccnd.rui.nauhag.  ex  quibus  hoc rctme :  li  alicuius  familia  dc 
liquitco prxlcntc,  nccproinbcntc :  vcl co  fcicntc,  non  tamcn  pro- 
hibcntc  cum  prohibcrc  potucnt ,  vidcriadmilium  cius  volunutc,  e- 
iiraque  tcncn,arg.l.ciurdc§.itc,D.adI.Cornel.dclicar.Bart.&:aliiin 
locis  pr.ucitatis.  Ac  ccrtu  clt;  lioccalu  dominum  omnino  fcmpciquc 
rcncri  ciuilitcr  &  pcc^maritcr  ad  omnc  damnum'  ctiamaliquando 
cnminahtcr ,  li  dolus  &:  malitia  cius  arguatur,  nam  tunc  mandaflc  fa- 
mihx  vt  noccat,'aut  ratum  habere  &  probare  fam^hx  tadum  inceili- 
gitur,  ac  deliquilTc  pcr  familiam ,  vt  parct  cx  fupra  didis  locis. 

Quamuis  autem  contraiplum  de  co  dcii(3:o  &  faclo  agatur,  tamcn 
•J-         fiimiha,colonus,  operarius ,  mcrccnarius ,  procurator ,  conducior 
^         nominc  dommi  vimfacicntcs  ac  dclinqucnccs  non  libcrantur  ncc 
cxcuiiiacur^  ^ecfi  doxtunus  us  auchoncatcm  &:  cmclionc  prxilaic  ve- 
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t ,  qtttmius  ptarrcns  eos  ad  yim  facicndam  impulcric.  d  X  i.f.quoties 
cvi&viarmata.Mitti^<Iui<lcmple(^unturinlci]inon  atroci  facto 
c  dciido,  qtioddominomandante  admifcrint  I.  ad  ca,de  rcg.  iur. 
Tio  /i  domino  mandance  &  iubente  adum  iimplicem  dominij  &  po/1 
^isionis  pro  ^omino  cxcrcucrint,  cttca  vim, rixam,  verbcra,  &  fcdi- 
iopem:hidominum  laudando,  &  euocando,  qui  ijs  auchoritatem 
rxftet,  iudtdpdebenc  abroiui:  quia  mandanti  domino  paircrc  iicct, 
liisquf  fiagirium  non  habetncldquodad  colonum  &condudore 
roduces, (i  noniUo,  fcd  domini  nominc  cxprefTo,  & co  man dante» 
uid  fedcin  alicnapoiTei&onc.  Aliud  vero  dl,(i  nonexpreilb  domi- 
inominc,  colonusaut  condudpralicnam  pofTcirioncminuafic,  vel 
jrbauic :  Defuo  enimfacto  ccncbitur,  &  damnabitur,  fcruatis  ipfia. 
!:ionibttSConcradominum,{ieiusmadato  probeciefecincid,  dc  quo 
^nuentcur  ex  glof.  Barc.  &  czcetxsin  L  C.  vbiin  rem  aclio,  Cano- 
iftis  glofsatoribi  s  in  c.  quoniam,exf.vtlitcnon  contcft.&c.&pc  de 
siliCBC.  (polaator.  Idquc  Scnacufconfulco  Parificniifirmatum  vulgo 
:rcurin  vti  poflidecisinterdifto,  moto  aducrfus  condu^orem,oor 
repcntibus  fruilra  cautoribus  formularum. 

Nondanitaucemhoc  ioicerdidum  libcris  contraparcntcs  ,necii-  hqit»t4 
crrisconttapatronos,namiudicium  de  vi&  violcntia,  iacpc  famo-  ^'^'^^ 
jm&criminalccfti.i. intcrdidumhocD.de vi&viacm.l.  2.  D* 
eob(cqu.alib.&libcrc.  TamccHcxofHdo  iudids  redincegtari&re. 
icui  dcbeanfc  liberi&  iibctri  vi  dciedi ,  duili  cancumiudido  ,  & 
cnci  vcnia ,  vt  nocanc  omncs  D d.  ibid.  concra  pacronum  feudi,c6-  : 
cccreva/Iano  dixtmus  cip.przccdenri.  Non  datur  concracum  qui 
L\m  pTsdio alicno  incubat,  non  pcr  vim:  maximc fi  vacuani  pofTef.       '  ' 
oncm  ingrciTas  cftidatur  tamcn  rcdintcgranda,nam  lacius  patct  hoc 
icerdido,  vcl  agicur  vripoftidcris,  vt  codem  cip.docuimus,  dcitam, 
ri  poftidcc.  I bidcm  mon uimus  dari  contra  Ipolianccm  dc  dciicicnce,  • 
os  qiuin*poficftionem  miili  func  a  ludicc,  velmanu  &  auchoricace 
Lcgia &  prindpali,  ti c  D .  nc  vis fiac ci,  ^v' c. 

Eo  aucem qui fi>oiianxc,  vimquc  fccit  dchin  if>o, priu{quam cumco  si  ff>:>r^ 
dum.cfict|.nondaturhocincerdidumcontraha:rcdcm  cius,  vclte-  w»  rt*^ 
tamcncarium.vcilegiumum,quia  iurc  duili  cx  iacinoribus  dcfun* 
lorumha:rcdc5noncencntur,  1,5.  D,dc  vi  &  viarm.l.  ex  iudicio* 
uim,  D,  dc  accuiac.  cit,  C.  cx  dclidis  dcfund.  rcacum  mors  cxcinguic 
itc  noncontcitac&,(pta:ccrquamincrimincmajcfi:atis, )  nc  cx  dc- 
ido  dcfundi  hxrcs  innoccns,  damno  atHciatur ;  Ergo  c  concrario, 
I  quijd uideadhaercdem  peruencrit,  veluti  (i  pollidcat  rcm  in  qua  dc- 
undus  vim  fecit,  aut  indc  locuplctior  facta  iit  hxrcditas,rcdderc  co- 
;icara^nc^£iUbimr  vciii&  iub^diari%quandodefidc  d^ccdafic 
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Icgitim.1,1.  r.  §.  vlt.  1.  z.hj.  \Ai  plures,  D.  de  vi  &  vi arm.fcdiuscanont. 

cuin  niulto  xquius ,  vult  dc  ornni  Ut\o  &  delido  defiindi  tcncrilut. 

rcdcs,quaniuis  nil  ad  cos  pcrucncrit,  ob  xquitatcm  I.  ex  qua  pcrfona, 

D.  dc  rcg.  uu  .  &:  ob  fauorcm  fcuob  liberationem  animac  de£an&i, 

pro  quo  "(alitcr}hxrcs  nunquamlxfo  damnum  rcpendcrct,nifiadi<l 

cogeretur.  glof  qu.rll.i.  cauia  14.  in  pnncip.  &  cxtcriin c.  cum  dilc- 

dus  cx.  dcordin.  cognitio.  hoc  viusfcquiturexdodrina  intciprc- 

tum  luris  ciuiliSjCumaiuntinpocnispccuniariismortc  deli£tumtton 

cxtmgui,  lcdad  hxrcdcs  tranfirc  pccnam  pccuniariam:  exLvlt.Cod. 

fi  reus  vcl  acculat.  mort.  fucr.  I.5.  C.  fi pendent. appellat.  mors  inter- 

ucn.  1.  Caius,  D.ad  Syllanianum  &:fimihbus. 

^lrl^^X-    Dc  lingulari  fucceflbre,  pknc  ftatuit  ciuilc  ius  eum  omnin6  nontc 

dtnt^i-c.  ncri,  cum  is  quipcr  vim  Titium  fundo  deiccit,  cumdemqucfundiini 

Scio  tradidcrit,  donaucrit,vcndjdcnt,  contrahuncSciuni,  quia  nul- 

lam  vim  fccit,  nullam  fpoliato  compcterca^ionem,  1.  cumatc  7.  Dv 

de  VI  &:  VI  arm.  vbi  textas  ait,  non  pojjum  ctmalio,  quAni  am  deiiaii^ 

experiri,     Vnde  non  benc  hic  quidam  ita  cxcipiunt,.  nifi  poft  vlni 

a  Titio  fa<5tam  Titius  fundum  non  inuafcrit ,  (cd  cum  vacuiun 

Scius  inconrincnti  occupauerit,  tunc  Scium  tcncricxl.  4.    fit"  ^*» 

D.  de  vfucap.  vbi  vcrficulum,  quamuis  cnim,  &:c.  re£lil&ii^  Accur- 

fiusinterprctaturexd.l.7.co  cafuintcrditom  vndc  vi,  locum  ha- 

bercaducrfus  Titium  dcic(£korcm ,  non  aduerius.  Seium ,  quia  non 

poifidet,ibid.vcrfic.nontamen.  Nonobftat,l.vlt.  C.vndcvi,nai& 

aliadnouumquciusconrinct.  Addunt  glofxiuris  cimlis,idoneonoii- 

exiftentc  (poliatorc,  dari  in  rublidium  a£);ionem  contra  Sciuni ,  qui 

fundum itadetinct,  v t eius  poircfsionem reftituat.  In  idque onuies^ 

vtriuiquciuri$do£borcs  conrcntiunt,  adc.i3epeex.de  reftit.  ipoliat. 

imo  quamuis  idem  ipoliator  iit  idoneus,poreft  omitri,  &  a£rio  ^ofSeC- 

(bria  inftitui  contraeum,  cuiilletradidit.rucceftbr  (ingularis  poiTef- 

^onis  per  vim  ablatx  alccri  pcr  alrenim,  rc£te  conuenttur ,  vt  ea  ^o(-, 
rclfionem  reftituat,  fcilicet^intra  tempora  interdiftorum,  vt  infira  dir 

ceipus.  Spoliatus  &deiei^poireftioneeam  pcrfequitur  &  recape- 
lat  con  tra  quemcunque  tertium  pofteftbrcm,  qui  (cientcr  rem  a  vim 
£iciente  babuerit ,  abolita  d.i.  7 .  per  c.  Gepc  ex.de  rcftit.  fpoliat.  Ad' 
dmitre6^c,omncsInterprete$exrarione  &argumento  c.  redincc' 
granda  3.  quar.  i.  pof!eflioneinquaftun  vidcie&iis,poire  me  recupc- 
rare  a  tcrtio  polfeflbrc ,  quamuis  ignorante  vim  eue  fa6bm,ncc  cam 
zatam habentc,  quia vitium  hocpoflcftionis,  liicceirorem  fcquitur.  1. 
vitia,  C.  deacqu .  poC  Interdida  in  re  concipiuntur  1. 1«  D.  dc  incerd. 
Vcrum  hic  terrius  poirciTor,  tenebitur  tantum  de  co ,  quod  ad  ipTu»» 
peruenitoiQnaliis  interdidi  huius  poenis^ac  accdTionibus.ji^ux  iolt^ 
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dcncientcm  obligant.Qnx  obtincnr  cuin  poircllio  pcr  viinabhta  ci}y 
vt  dciicicns,  rc m  alrum  tranHata  non  IibcrctLirrfccus  fi  abfque  vi  quis 
occupauerit  altcnus  vacuam  polkihoncm  quam  pollca  dcfcruit,  tuc 
dc  carclhtucndanon  tcnctur,  icd  poflciror  conucmcnilus  cft,I.  tf.^j^,^i*.r 
1.  8.       vlt.  vbi  Dodorcsnotant  C.  vndcvi.  .  i 

Porro  non  diciturinuafor,  ncquctcncturiiocintcrdido  ,qui  ad-  | 
ucufarnimvmi  tacicntcm  rcpcli]t,arcct!& cxturbat,  \'j  contrariajqua  yii  vi  r#- 
vocant  dcfcnfiuam:ncquc  is  qui  vi  dcicdus,ll:atim  ad  fundum  rcucr- P^^* 
titur,  &mcontincntidcicd:orcm  cxpcllit,noncxintcruallo,  cxpcl- 
lit  cum  modcraminc,  lcu  modcn:i3tutcIa:,{bu  tuitionis  &:dcfcnlit)iii<;  ; 
inculpatx ,  licitx  &:  modcrata: 1. 1.  C.vndc  vi  1.5.  ^ .  cum  qui  1.  qui  pof- 
rcjlioncm,  D.dcvi&:viaim.  1.  vt  vim,  D.dciullit. &iurc  l.^.l.^.I. 
{'cicntiam§.liquiscum  aliter,  D.  ad  I.  Aquil.  Iicct  Idpfum  rcmquc 
Ibam  tucri,  &:iniuriam  propul!arc, mcontmcnti,&:  cummodcracio- 
nc.  non  licct  vlciici,  cx  intcru.illo  &  crudclitcr:  hoc  vltio  efl,  dcfcn- 
(io  non  cl\:  vltio  prohibctur,  dcfcnfio  pcrmittitur,  vide  gloisas 
&  Docloics  in  didtis  locis.     Itcm  non  dicitur  inualbr,  ncque 
tcnctur  iioc  intcrdi.cio  ,  qiii  fua  polTcllionc  maximc  ii  antiqua 
iit,  vti  pcrlcucrat ,  quj,  vt  aiunr,  fuam  poHdlioncm  contmuat, 
nil  nouat,  fcd  impcdicntcm  &:  tmbantcm  fubmouct,  rcpcl- 
litac  dciicit,  vtnot.  poil  glof.  in  c!cm.  i.  vtlitcpcndcnt.  cx  c.  oIim,&: 
c. cum  vcniilcntcx.dc  rcftit.  Ipoliat.  Antiqua  polTellionc  vtcns,  &: 
cam  vfurpantcsldciicicns ,  nondicjrurcoslpoliarc,  ncctcncrur  hoc 
intcrdiclo:  quod  fa:pcoccurritm  iisiuribus  vcl  achbus,  qui  hr.bcnt 
polfcflioncm  diltonrinua;n,quibus  lcilicct  non  vtimurcontinuo,i*cd 
lantum  pcrintcrualla,  vcl  dicrum,  vcl  mcnliain,  vcIannorum,vcI  lu- 
ihiy  vcl  ctiam  Iongiautlonj.nllimi  tc  npons:  (i  mcdio  tcmporc,atque 
pcrca  intcruallaquidam  mc  iniCio,vcl  clain  nKMin  po!]ci:ioncm  vfur- 
parc  &:mterrumpcrc  tcntaucrit:  putain  vlii  ibruiruns  difconcmua:, 
juns.ui^aius,  lui  irdicbonis,  potcflatisautprarrogaciu.u  ahcuins :  i!ric> 
ctiam  pcndcncc  Iicc,  poircirornihiloininus  fuam  pollciruuvjiTi  conti- 
nuabit,atqueimpedicntcs  rcclc  dciicicc.  Nampcndcncc  htcrollcf- 
iioconrinuandacll:, c.i.cx.  vclit. pcnd.  Supcriorcm  rcjiilain  ita  ad- 
mictc,  dummodo  poncllor  cum  modcrammc  fuampolTcllioncnulc- 
fcndat,  vi  quocidKind  lincjinus,  ncccnimci  licctarmis,  viatroci  &: 
vipublici,  lus  luu  ii  cxc  uii,  vtdocct  Cic.  pro  Ca-cina,  vfus  &:  vis  ar- 
morumncmini  pnu  ito  !:ccc,  p.i/i ri  vis ficrctarmis,  lianccnnn  jifdcm 
armispropuharc  pot  jiir,  vt  fipradixinnis.  Qupd  1»  conduclor  &:  fi- 
nnics  pOi!c  .lo:-icm  iiucL  Ucrucrc,  &:  muico  domino  rcrinerc  conen- 
tur,  li  pcr  viai,  h-K  u^cct  Jido  vndc  v!  tcncbuntur,  ac  pra:tcrca  a-fri- 
macioncin  rci  inual"c  prxftabunc  1.  non  abs  rc^iO.C.  vnde  vi  i.  condu- 
ftorcs  C.  loGic.Hjux^ocnaicftuiidUoms  uiicicnda:^  vfu  cltaboijca^vc 
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<iiximusexforenribus,(i  visnon  fiac,  compcrct  redincrgra&da>  vct 
cciam  vd  poflidecis  inccc«li&ttm>  vcnot.  ad  d.l.*nonabsre.an  vero 
incra  vel  (iipra  annos  30.  dicecur  in^a  Cap.  incra  qaod  cempus  demr 
Jiocincerdi^m. 

sJf  h>fii'  Co^rccntur  quoque hoe incer<lido,  illi  qui  fub  auth oricace  refcripti 
faam!  aHcuiuis  aprincipeimpecrati,  vcl  rubfcriptionis,  libelU,  &  prxcepti  a 
ludiceexprcfli,  partc  nondcaca,  Sc  cicra  iudicionimordinem  fpoliar 
&C  dciiciuntpolleirorem>&'resilliusinuaduncantc.ipiunt,  fiuc  dcbi- 
tasfibi,{tueruase^ccontcndanc.Icidem'fiucpcriudicem  ip/iini,  liuc 
^peroflicium&apparitionem  ciuSjpoiTeiroreminaudirum  tali  rcfcri 
pto,  vcliulTuincfficaci  diripiunt  &lpolient,  vtnocin  I.3.  &  1.  6,  C. 
vnde  vi,I«a.Cri  pcr  vim  vd  alio  modo.  Ac  multo  magis  ii  idemimpc- 
cratur, manu  rua&propriiauchoncacc po(rclforcm  eo  prctcxtu tlc- 
iiciac:  Nam  ludcx  non  potcH;  cuipiam  in  caufa  propriacriouere  facul'* 
catcmingredicndi,  6c  capicndi  remalterius ,  priuacamanu  &  aucho- 
ritatc,  1.  non  crt->dc  rcg.  iur.  arg.  1.  extat,  D .  quod  mcr.  c.iul^  Quarc 
huic  inuaibrideia^o  rcfiHiturimpunc,  ATewo  emm  pbi  ius  dicereiclexc^ 
^i  debety  vt  notant  Dd.  ininacundiccr  D.  de  acqu.poif.  Imo  ii  habe- 
rec&atcntiam  rice  prolatam,  non  camen  illc  condcmnacuin  ponk 
per vimauchoricatc  proprii  deiicerc  vcl fpoiiare.  Nam^per funiliaiii 
&  appariciouem  iudicis  dcccrncnce  iudice  condcmnacus,  non  p.ii-cns 
iudicato,  deiici  fpoliari  dcbct,  vt  vdgo  dicitur,  ex  1.  Diuus,  D.  de 
lEeruis  fugic.&  d.l.non  eft  finguUs.  Icaque  iuipoliacum  ance  omnta  re- 
iticuenc,acpr(cereapcrna'  nominc,  vcl  rem,  fi  fua  crac,amiccenc,  vd 
ar/limacionem eius prarftabu nt fpoliato .  d.  1. 6.  Qua: tamcn pccna ifl 
defuecudincm  abiir,nc  in  ludicis  arbicriu  omnino  collara  efl, 
.  An  vcro  iudex  ipfc,  iic  de  ficlo,  non  iurc ipoliatum  a  fc,re(litucrc 
pJnhT  cogacurhpc intcrdi6to,neindc  iniuria nafcatur, vndc i{is.fia£ci  dcbcr, 
d.l.^.  Scan  iudici£icfpolianci,poireirordefa&oreii(lere,&rem  fuj 
rctincrcpolfitj  lioc  varic  quxrunt  Dd.  in  c.  conqucrcntc  cx.  dc 
reilic.ipoliac.d.L^.l.d.  C.vndcvi,L  2.C.lipervim  vcl  aliomodo, 
cx  d.  c.cofiquerence,faanm  cil  axioma,Iudex  qui  ibl  us  li  n  c  parce,cX' 
tra iudidum,  &  concraiuris  ptdinem  U formas,  iimplici  luliionc,  co- 
|;nicion6noniiabita ,  non  cicacoiiecattdicopoisefiori ,  fuam  polsci' 
£onem,cesfuasabAulic,easip(iinfCocimi  nomine  priuato  retbcaerc 
cogicur.Nam  vc  priuacus  facere  dicicur,  quodexra  iudiciorum  fbr- 
mas,  &  con^iusipieexequicur,vt not.  in  1.  faduma Iudice,dc  rcg. 
iur.  Addc  ciim  quoqueceneri,  cui  ludcx  cabonatradidcrit^  Ci  fadum 
i  ludice  dcfcndcrc  ac  rcm  rctincrc  velic,  arg.  c.  pcnult.  ex.  de  reiudic 
Aiunc  vulgo  Dd.talcmiudiccm  hocincerdido  <iceavicencri,&con- 
demnari.  Ahi  v,c  MQlitisusiie^aCyhociiiceirdi^Qin  eumagi,{edadito 
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iuperiore  ludicc  cpgi&  fondcmnari  yt  cefiitiiatfi>oUamffl.quar  alter- 
cacio  vana  eH;,  cilm in  hoc  coniendanr  omiies  ab  eo  ludice redinte- 
.  grari  &  refticuidebere  pofleilbrem,  quodfieri  nequit ,  niii  adito  fu* 
perioreludice^vcPragmaticiincelUgunc.  Andefiidopollitreiiftcre 
poileflbr  huic  ludici,  eum  iniufte,  &  per  vim  fpolianti  extraiudiciorii 
ordiaeibnnaIque;viilg6Dodores  putantJicere,Decius  &alij  ini.vt 
vim^de  ][tt(bt.8c  iure  &  l.&6^ttm  de  reg.iur.l.prohib^cu.C.de  iure  ^fci, . 
]ib.ioJ.omnes,i^.deDecunomb.&iimiliDus.  Quiatnncludex 
^riuattts  efle  didtur,  atpriuato  vimiUicit^  £uuenti  Ucetre(iilercy& 
ieipiumtuericitia  iniuriamludids,  fit  cum  modecamihe  modeibe 
ilefenfionis.  hoctamen  non  niii  experfbnis  &  qnalitatevelgradtt. 
.It|dicum&:  rerum  ip£uiim,>nec  noneoaim  quibus  vis  afifertur  diil 
ceptari^rcfl,  qubd  alibipleniib  didum  eft,  Saoe  fi  hoctuiruminr 
'  duilc&  inordifiacfi  ludex  emi£erit  aliquo  poftulance  qui  illyd  exequi 
.Veli^  8c  polTeirorem^oliare^is  cenebitur,£uitque  l.vlt.$^vit.D.quod 
•mecxaui.  ludexaucemnbn  cenebitur,  quia&j^um ludidseftfadtum 
parris»  vt  vttlgusatc,  exl.fi  ob  cauiam,  Cde  em&Ji.  (i  pignus.D.fiunil. 
«erd^.  Ni/i  quo  cafii  ludex  licem  fuam  feceric  {brdibos»  concra  legcs . 
cormpcus,  &c,Qu2  fi  in  ludice  miilto  magis  cpntia  execucofem  rei 
ittdicacse  obtinebttnt,fiueinixtum  aut  Ittaicemdelcgatum,(iueMe- 
nim,aiifiniminiibo  ficaccenio  nudaexecurio  coromittitur:  fi  execu- 
.cionis  debicse  fines  ngn  (eraent ,  fi  quem  ip  olienc,  ponuntoo6'rceri  & 
iremoaeri,  ac.fi  defiifto  aliquemexfpoliencacdiripianccb^Ycendi- 
-eruncqaodnoftciscategiatlicerdiicepcacameftin  Gallia,  vidc  gloC 
cap.  caniam  macrimonij,  c.  fiiperY]ux(tionttm  £c  t:oc.ric.deo&.aepor 
ttmc.Ittd.dcleg.l.  onrnes  depecurio.lib.  lo.  Cod.  Alioquin  ludid 
qui  iencenrii  fiiMcec  iniuMpofielfionemaufecc,  repugnare  non li- 
<ei:  abcer ,  quamiuxta  ordinem  iudidorum,  SicincelUge  di&tu»  vol- 
^ac^  exgiof.can.pr9d(ienrinm,7.qusft.i.  ludicemi^oliaiitemikptice. 
iterihc]^cincerdido.in.cxinuneattcein  vdodhuc  flagcaiiri ,  yel  eciam 
fiianitefto  &  public^  nocorio,ac  reipubUcx  dede«prpfb Judex  poceft 
debiequenocencem  prehendere,  boha  eius  capere  fiacjinnon  expe-^ 
^cis  iadidoramfi>]ciiinibus,  vciniiiredttili&  yfiiccalaciaum  efi. 

DE  FINE  VEL  EFFBCTV-  INTER-  ^ 
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i£e-eftincenrioa£koris,feulibellus,cui  (enceitcia  confor- 
miseric,  yc  vndequis  deie^s  efi,  e6  reiticnacur  percu  qut 

 |*vim  fedc,vcad  ppfiei&onem  vifl^latam  aftor  redintcgre- 

jtur  ante  omnia,  6c  (bcim  ctlm  r^inrmMiwe:  hic  cnim  agitu;rtantu. 
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de  rccupcranda  prxdij  po/rclTionc  pcr  viin  cicpta ,  non  de  dominio^ 
vcdi£buin  in  Rubr.dc  Interdi^tisrupra.Qupdfi  is  quideiccitnonpof 
fidcat  amplius,  &:rcm  de(cruit,quomodo  velis,  vcl  qui  nuncpo/Tidcc 
"  conucniatur  ydiftumeftincap.przccdenti :  necmodo  prxdium  vcl 
pra;d  ij  po^e^o  libeia  Ae  vacans  reftictienda  eft  ^oliaco,  vcrum  euam 
quicquid  eat  in  prxdio  ciim  visfada  dk :  nempe  mobilisi  omnia  01- 
iufcumquc  generis  U  vCus,  vcKemouenda,  fcUicec  animalla  qiixdi' 
queinfuhdoecanc.  Deniqueresin  pridinum  fbcum  cum  omni  foa 
cauia  &acceflione  reflicui}  &  reponi  debcc:  omnc  dlnu»velleuiffiinu 
in  earc  fadum  refticui  &  ^rciri':  nam  verbom  refticuas  omnem  om- 
nino  cautam  complcdicur  ^  caufsaucem  appeUacio  pcr  auam  geneci- 
iis  cll,  l.pnecereay  D.de  rei  vindic.  Lvideamus  x.D.de  vair.  l.x.§.p]ane 
f,& funaus.l.i4.1.i9.D.dc vi &  viarm.  Vndehic vcniunc, non  ciOicu 
mobiiiaomniaquxaddeic^^umiurcdominijpcrcinebanc»  fcdeciam 
^ua:inipfius  cuKodia  erancin  co  fundo:  vcrcsipfi  commodacar  vcl 
'cic^  ()Iicar^d.l.x.$.quodauccm.  Icaditlumprodcpoilco  non  ciicrcitar 
ex^.{edis  apud  quemjnilic.deobligjt.  L]uxcxccli^.narc.cumncgat 
^  furci  adionem  deponcarip^non  negac  lianc  rcfHcudonis  /pccicm. 
M^r^Tw     ijsaucem  olbus  mobilib*  vel  fe  mouccibus  omninp  ccnecur  rcus  ii 
iituu,    penes  euincerciderinc  ac  pericrinc,]iccca6l:or  nodum  ca  pctijilec,  ne- 
•que  reum  de  ijs  redltucnais  inccrpellailcc»  imo  licec  fuiifec  in  mora 
pctcndi,l.i.S.  redinimc,   deniqucJ.penuIt.D.dc  vi,&  viarm.  Nam 
viai  fadenSyiicucifur,  fcmper in mora  & it|  dolo  ellr,  1«  ylc  D.  de  con- 
dict  furc.  Uno  licec  mobiliailla  cafu  forcuico  &  vi  diuix4j  aucmaibrc;» 
pericrisicapudiniiarorcm,  qtucpcrijfTcncpcnes  ad-orem^nonexctt- 
iaciir,quineorama;flimarioncmrcil:ituacvcexprdrnm  e^acqtc  c- 
riamrepecicura&  inculcuumin  d.^.dcniquc,&  d.I.pcmdciun^alii 
vi$.eQa.r.  quibusidco  ftandum  cft,  non  obflantc  I.fi  cum  cxcepcionc, 
f.  quod  fi  homo,  vcrfic.  fcd  ctl3,D.quod  mecjcauf.€um  baiilici%iib' 
dC2.de  vi.  Vbi  yidccur,in  hoc intcrdido  non  impucari  cafupa  fbrcm- 
cum  ei,  quimecu  aq^  vim  fccic,  iires  eodem  modo  crat  pcrirur.i  pcncs  ' 
aftorcm^  Necenim  hocaffirmacur  nommadm  ea  1. fcd  tantum  chci- 
curargumenro  quodam  a  contrario  (en(i],quod  non  valcc,vbi  rcfuitat 
inepcus  inccUcdus,  vel  exprciTo  i  u  ri  conciarius ,  vc.nocacur  i  n  1 .  i .  | 
ofRcio  cius  cui  mand.cft^utifd.  Adde  quod  vis  cnm  mecu,obitcr  ac 
defund^oric  ibi  comparacur,  invno  cancOm,  non  plena  in  omni' 
bus  iiniilicudine:  reie£tis  alioru  diuinarionibus.  qutcontra  cextum 
^da.  vcrf.      etft  dicunt  in  hoc  cafu  rcm  penjllepoftcondcmnatio- 
ncm  *  quod  etiam  inutile  forct  in  adione  de  vi,cumnonhabeaCCJripli^ 
condcmnationcm,  vtadiodcmctu,  vtaliasdixi. 

Qua:  Sc  quaiu  quancaquemobilia  in  fundp  eranc  (Ii  de  ijs  reus  nil. 
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velic  cofitcii)atqj  Ci  ficri  poflit  res  fiiigulas  pcr  vim  cxpoli.ius  probabit 
actor  :  vel -fi  in  afdibus  locifque  pcr  vini  inuafis  &  dircpcis,  habebac  uutum^'* 
arcas  vcftiarias ,  ciftas  ,  cap(as  &  alia  vafa,  fecrctorque  loculos,in  qui- 
b«$  multafeccct^  rccondita  erant,ncmini  cognita,ita  vt  figillatim  fin- 
gula  probarinequeant.HicfinguIareius  conflitutmn  eAodiorapto- 
fis  &  inuafbcis ,  \^  probatio  in  gduere  &  velucin  foUe  admittatur dc 
comunt  hm.ky  8c  veiifimili  quanntace  Bc  valore  eoru  raobiIiu,i  uxta  rc. 
ru,  loci,  tcporis,  peribnarum  qualicace  &  condicioneac  prxterea  per- 
.  mictence  Iudice,a^or  in  licem  iuiabic dceorum  mobilium  quantitate 
'&precio,exl.iiquando'yCumgloiG».  C,vnde  vi,vbiludex  caxac  & 
dennic|]gtiib  in;  quam  v(que{timmam  adoriuiare  poflic.  Sed  hodte  . 
melius  &  xqulus ,  poll  &6bas  probacibnes,  ac  prarfticom  iufiurandum 
iUud,  Iudices«x  omdo  drarbicrio  iao  definiunc,  caxancquc,  &  addi- 
cunteorum  mobilium  recumaue  fic  direpcarum  pretium  &aEftima* 
tionem,idque  (umpcum  eftexl.4.D.deinlit4ttr. 

Nec  taiitibri  ces  &  po(Ie(fio,.verikth  etiam  fhiMs  ombes  reftituu^ 
cur,nonmod6pcrccpci ,  rcd  ctiam  percipiendi,vt  conttamake  iidei ' 
p  o  {refTorem,  furem  &  raptorem  ftatuitur,Lfi  nanis,#.vlt:D.de  rei  vin- 
dicJ.domum.Ceod.at.c.grauisdereftitut.  rpoI.  Addenontantum    '  ' 
frudus  quo^deijciens  petcq>it,  aut percipcrc  pocuic » Ced  edam  auo9 
prxcerea  ddedus  habere  pdtuiflet,nam  hocipfi  in^kmno  eft,at  oam.  . 
niim  omne,  feu  quod  incereft^.deie£bo  pneftari  debet,  d«cgniuis,cum  • 
l;i.$.qui v(,$ Jion  (bhmi,l.^.].i5.D.dc vi,6e  vi  arm.  Vnde  non  tantdm  ' 
ccftituuntur  fru£busqmterri  ptoucniunt,  fed  edam  offlnis  vtilitas^ 
obucntio  &  rcditusprxdij,Dcnique  cau(a  &accelfio  omnis  d.c.graui» 
4e  reftit.{poi.  Vndcrerum  quoque  mobilimn  qnx  in  fundoerant  fru- 
Aus,  rcdicus &  vtilitasomnis  adeijcicnte prxflatur,  nec  non  vftira 
pecunix  dircptx&expoliatxcumipro  fundo,  d.l.  i.  $.ex  di^D.eod, 
tic.  Frudus  igitur  rcdicuique  omnes  nacurales,  indufthales  &  ciuiles 
reftituunturdcduccisimpenfiscaufa  quserendorum  fructuum&ctts^ 
9c  deductis  iinpenfis  neceftarijs  in  fundum  erogati.s,  d.1.  domtun,  vbi 
omncs  nocant:quiaexaIterius  ctiam  prxdonis  re  &  pccuniancmo  de* 
betremfi]amaugere,I.namhoc,D.decondicC4ndeb.  Aquotempore  . 
frnctus  &  rcditus  ifti  vcniant,docet  Vip.inl.i.$.ex  die,dc  vi  &  vi  arm.  "*'-'^'  • 

pondct  regulx  contrarix  {criptx  in  1 . 3.  D.  deincerd.  quat  genexalicer 
aic,/i»  interdtSiu  exinderatio  hAbeturfruSimm^exquo  edita frnt^non  mrv^id 
cft,ex'quodicpropofitafiinciniudicio,non.-intc.  Rclpondct(inqua> 
id  verum  non  efic  in  hoc  interdicto  vnde vi. Sicleges  exlcgibus con^ 
trarijs  intcrprctationem  feu  limitationemacdpiunr,  nequepugnant>.- 
yixnoaec  loibnianus  gontraiftos  antinomiarum  £iutorcs.  / 
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jymtum     Prxccrcj  qui  vi  dciccl:us  cftjConfequiturjquicquid  damni  fcnfcrit, 
^ quantiquc  lua  intcrcft,  ac  quicquid  habiturus  crat,  fi  vi  dciedus  non 
elfct,  quamuis  linc  dolo  &  culpadcijcicntis  hoc  amifent,  namm  co 
•  culpamualons  prxccdir, quod  vuntcccrit, l.iJ.qui  vidcicclus.§.n6 
folum,  1. 15.  D.  de  VI  arm.  Ita  tamcn  vthic  vcniatmtcrcfre  circa rem 
probabilc,  vcrdlimiic  &:  ordinanum-:  non  autcm  cxtraoidinanum, 
infohrumiNicxorbitans,  vtaiunt,  adl.  li  ftcnhs.  D.  de  ad.  cmpt.  & 
adl.vn.  C.dcfcntent.qux  pro  eo  quod  mtcrcfti  &:  cum  in  faclo  con- 
fillat,  l.quatcnus,  D.dcrcgul.mr.ciusdamnifitmtcrcfrcxftuiiauo  6c 
taxatio  I  udici  fcu  bono  viro  pcrmictitur. 

Pofl  rcmo,  condcmnatur  m  omncs  Iitis  iiimptus,  1.  cum  qucm ,  D. 
dc  mdic.  Cum  vcro iudicium intcrdidi poflcllbrium  futuram & fc- 
qucntcm  dc  dominiohccmnon  impediac,camenhicrcus  icacondc- 
natus  non  poceric  cxperiri  pcdcodo,nifi  in  cotum  ^arucric  {encend^, 
rcllitucritquc  pofTcfsionem  vacuam^&ucciiSyCedtcufque  omncs,incer 
eirc  &c  damnum,licifquc  fumpcus:quiacanfim  inrcrdicd  prius  deHnin 
cum  cfFectu  fcikcct  prxapicitis  Ciutlc  &  Canonicitm  acqiie  GaUicum 
ius  vt  cap.fcqucncidieecuc. 
wUtZc^^        omnia  venianc  &  przfbncur  huius  incerdicd  iudicio ,  quod  ct* 
'Mkir  uilc  e(l  ndn  cnminal^  nara  de  vi  cum  pubiicayCum  prtuaca  drca  poflef 
^'^*    fionemadhibica,  &u  de  violendjspofleisionum ,  vc  ioquuncur  incer- 
pteces»  deioccus  pbccft agere  cinilicec  cancilm ,  vc  rciltcuacur  per  hoc 
incecdiccam » &  omiccece  acoifadonem  {euccimiiiale  iudidum  de  vr. 
Vei  edam  finica  caa0  iricecdicd  £6po(re{8ionis  poceftaaor  de  vi  age- 
te lcge  lulia,  cnminaUcer ad  poenam  6c.  vindiccam ,  maxime  &  vis  ar- 
maca  &pubtica  &cca£beric:noc  pncmiiso  quod  iniure^ciiulis  accto 
•   \  ikmus  incerdicd  (epataca  eft  vis  6c  viqlenwe  cdmine  &  aoctt£idbne, 
yjccoliigicur  excoco  hocmdato»  9C  dculis  ad  kgem  luliam  de  vi  pil- 
Uica&pnuaca,maxim^  exL  7.  C.  eod.dc.  Ii^citiili  caufa  incecdi^ 
pedecudordyhoceft^pofleisio  verdcun  In  cnminaliiadido  legis  la- 
nx  de  vi,  vldo»  poma»  vindida  eft ,  vel  moltis ,  vd  dcporcadonis ,  vel 
pablicadonis  bononun ,  di^  pculis,  &  I.  icem,  lex  lolia  de  viylnflir. 
Cwik  s.  dcpublic.  iadidjs.  Exquo^uicarhanc  doflema^oneni  cdminalt 
^JiZimau-      pradudicare,  vnam  no  coUiper  alia,quia  diueiia  condnenc,  dc.  C. 
«•  cwmr  quando  dailisa^oicdminilipndadicec.  Addequ^diure  duilivcn- 
duea£do  duiiis  &  ctintinahs  pro  eademcaa£i,&ab  eode^ 
mnul  vno  eoi^mqueiudido  infticui,Lincerdum  D.depubliud.Ergo 
iepatadm  deinterdiccodepoileisione  per  vim  erepca.duiUceragecur,' 
tumde  vi  cdniinaliterlegibusInlijsAcqttehicpoit  veceres  Doccores 
more  fuo  noui  quafi  nouumagitanc,vcra  pnds  debeac  difceptari:  nam 
ndctar  ciypin  jiem^dg  vi  ptadre  ficprxfcrn  dcberc  daili  incecdiao. 
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cuiTimaiorquxftiominoriprapiudicct,eamquefu{pcndat,l.i.  &:  tor. 
iic.  C.dcordineco gmc.& inl.fi dc  vi,D.deiudic.&:l.  il  creditorcs, 
D.  ad  1.  lul.dc  vi  priuac.  fi  de  vi(fi:ilicec  ciuiliccr)  agacur,  pniis  cognof^ 
ccndum  dc  vi  &c  crimineiubec  Imperator.  Noui  diuinanc  hoo  fuilfc 
iu5  vccus  fub  Adriano  Imperacore,  poftca  fublacum  conftitutionib  us,  ^ 
inl.i.  C.deappcllac.&I./.C.adl.Iul.  dc  vipubl.  cuml.vn.  vcrf.  fic 
dcnique,  C.  quando  ciuilis  accio  crimin,  prariudic.  vbi  dc  polfeflionc 
prius  pronunciare  oporccc,  &  violcncia:  caufam  cxcutcrc,  nccnoii 
polfeflioncm ance omnia repararc  &  reftitiiere :  quo  facco  crimuialis 
accio  indicuetur.Eainccrprecacio  magis  acuc^  quam  vcra  &c  folida  cfl. 
Pruniipienim eal.  fi dc  vi,  dciudic. &cL  ficredicorcs dc  vi  priu.  non 
agitttt deordinecognicionum ciuilis  &criminalis  iudicij de vi, vcrum  ^ 
pntire  &  przferri  debeat:  (ed  deinterdic&  &  poirclforij  iudicij  con- 
curfb «  vel  camlxlacioiie  (  vc  aiunt)  cum  uuucto  de  propriecace  &  ' 
dominio:  ibiquc  dicitur  devi&  poiTefRoiie  T^interdicto  caufam 
. diicepcatipnus  qu^ dc  propcteeace^  ium  l.. ).  C;*de  interdicc.  qui 
&ni(u$«ft  du^locl  niinium  apertus.  vndc  non  effidd^ 
cium  de  yi  pcanudicare  duilirquod  rect^  mondit  vetcits  Intetprccq& 
Secuncte^  non  videtur  veruin,  quod  ijdem  noui  piicant  duilcoai 
a^ionemdepo(Ieffione'&  interdifto.pcadrc  ac  jpcaefetri  ddminaU 
lcgis  lulixdevi,  &  prius  agi  ddiereduiliccty  ddttacciiminalicer:n» 
que  enim  id probacur,  d.l.  x.  de  appellat.  dfl.7.  ad  l.|uiiam  -dc  vi» 
d.  1.  vn.  quando  duil.  a^o.  ncquc  vUaalta  1.  ea  ncceilicas  iniidcnr. 
Quinimoin  conttarium*  lexi^.  C.  Thcodoi!  qnor.  appclladon.  non 

tmt,  Didcur  quidempoft,rcparaca  iura  poirdfionis>  &c^que  dus 
retotmatum  agi  poflecnminalitcr :  hocpoteflad  &£iculnd  fiil^iici- 
tur,tton  iurisncccfficad. Ac ver6isadonetufti&2qui>& icoiumu-  ^ 
luienfu  proriiisalicnumFQret^  ficomijs  diceres,  dde^m  viarinaca» 
^acrodycnmvecbcnliusaccacde^gnauqtteconctamd^ 
poflcabinidoiniuriam&cstdcmvldidyac  periequietiminaliccrpsifi 
priusinccrdidiAcpoileffionisduilcm  caui|am  agitaucric:  quamreus 
ilindilimdprocelaoiCyVCacctti^onemyprobadonefqnQviol^  - 
dac&periiercac:Hoccamabfiirdumnemoianus»  necininre,  necin 
viuaffiimarcaudeat.  Diccdctttt  cftj^cur  deic^htm  digerc  vtra  prius 
via  &  a^ottc  exp6riri  velit«  yclcmiu,  vd  criDiiiiali.  Si  pcius  itttetdi- 
Qto  duiliter  egic  de  poileffiotte:pofteacrimmalite^,  agerepoterit le-' 
ge  lulia de  viad  pcenam  &  vindi£bm.  Atquc  m  contrarium » fi  prius 

S;ic  lege  lulia»  poftcadcpoflcfliondescpericcuryper  hoc  interd 
am  vcnmiiquciodidimiiiire  dnili  cumulari  &  eadcmlitc  ac  inibm* 
m  iiinuliafticiii  tton  poceft.  hocex  ii]pcadi^.lcgibos  |  cariuD<|u« 
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intcrprctationibus  vcris  colligitur. 

Scd  hodic  vtilius  &  melius  criminali  quxllioni,  &:  caufx  dc  vi ,  ad- 
iungitur  incidcntcr  caula intcrdidi  &: polTc/Tionis  rccupcrando::  Ac-  | 
cufatort]uiagitlci;cIuliadccrimincviolcnti^,  inrupcr&:  accciroric, 
coram  codcm  uuiicc,  pctet  rcdintcgrandam,  lcu  rcibtutionf'm  pof- 
fcflionis,  c]uapcrvim  dcicduscft,  cum  fruc^ibus,  co  quod  inrcrcfl, 
OiPniquccaula  damnidati.  Qux  ciuilispctitio  m  crimmalcm  poteil 
accciroric  incidcrc ,  vt morcs  omncs  admitrunt,  iuxta  rationcm  luris, 
idqucfumptum  cxipfis  Intcrprccibus,  po!l  Bart.  m  1.  mtcrdum, 
qui  turcm,D.  dc  furt.I.i.D.  dc  vibono.  r.ipt.  ficincidcntcr  dchacci- 
uili  adionc  cognofcctluicxcaularumtantum  crimipaliuin,  Addcli 
intraannuma  vi  facla&rpolTcirione  ablata,  dcicdus  apud  cunvcgic 
dc  vi,^c  rcdintcgrandam pcri;t:Nani  li  pcrannum  intcgrum  filuit, 
pafrufquccft  dciicicnrcm  anno  poliidcrc  libcrc  &:  pacificc,  is  inccr- 
dicti,iudicijquc  poircilorii  rcmcdiiim  aniilir,  ncquc  rcdintcgranda: 
iudicioamplius.iv:;cr,  vcl  dircclo,  vcl  incidcarcr,quiaintcrdicbanno 
finiuntur,  vc  mtia  djccmus,  jioc  citantum  fupcrcft,  vt  acculacioncm 
inftituat  dc  cnminc  violcntia::  vclcmihccragatiudicio  pccitoiio,  dc 
fundipropnctatc. 
.  •  i^crciuilcRidicium intcrdi£bi vndc  vi,  fpohacus  rcciipcrat  noflcf- 
tnimtaftr  lioncm,  huctus,id  quod  interclr,ac  damnum  omnc,cum  hcis  luinpa- 
bus,jCXmcdiaDigcftor.prudcntia.Ius  autcm  conftitutionumaddidit 
hanc pccnam,  vt li  rei  dominus,  alium  ciiifdcm  rci,  poficirorcm,  licet 
miuftum  vi  deiidat>non  tantum  co  rcfticuat  vnde  dciccit,  fcdprsrtc- 
rca  dominium  cius  rciamicut,deiedufque  rcmancat  deinccps  doini' 
nus,&deicdoti  nulk  de  dominio  pofb  incerdi^um  reflct  a6ho:5i  ve« 
ro  inuafor  non  fit  reidopunus,non  cancibn  eius  pofTefnoncmreddac 
Aatcim,fcd  ctiam  rei  sftimacionemptxftetdeiedoifiucanteliceaiin' 
cer  cos  caeptam,  Huc  poft  licem,  &  pendencejtce,  per  vim  res  lOcigio- 
i&iitpo£reirori  crcpta,!.  fi  quis  in  tanca^C.vQde  vi,  cum  1.3.C.Tbeo<L 
cod.cic  Addunc  vulgo  Incerpretes,  eam  fxsnam  obcineie  eciam  in  tt" 
bus  mobilibus  pcr  yim  ercpcis ,  licccincerdida  finc  cantism  de  foli  re* 
bus.  Rebuffus  dealij  (criptores  Gallici  poft  Guillelmnm  Benedid. in 

c.  RaiQundus^in  verbo  abfquc  liberis ,  tradunt  in  GaiUa  non  (eruari 

d.  1.  quis  tii  tantam.  Noqueid  prim6  tencacum  a  Gallis^nam  in 
mano  im^erio  defuetam  &  ncglcctam  fuiiTe  colligitur  ex  Cafliodordi 
lib.9.  vanarttm.Hodieigicur  iudicandsarbicrio,&  poceibrifubiidcur, 
quapcrnav€lmulaa,&emendlfc(vcaiunc)  pecuniaiia  damnecinuar 
forem,iuxca£icci  &  cau£e,  rerumque  &per(bnarum  qualicacem  fic 
drcomibmtiam.ifte  vfusvidecurseqiiiflimus.  &  nimss  afpcra  lex,  fi 
^mtmim^hQCQ9£\x  (idlicec;  vcnim  inftum  quc  reidominum^amiC; 
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tcvc  fuum  dominium,  cx  eo  quod  Fundum  Tuum  ingrclVus  cfl,  coquc 
dciccic  miullum  poirciforcm,  quipnus  ab  eodem  dommo  niiprobc 
fundum  illum  h.ibuit,  cxcorfic, vi,  clam,  prccario :  Cicis  pumcur  domi- 
nus  li  pofTcirionc  ftatmi  rcflicuac  cu  Frudibus^  omni  damno,  &:  quod 
inccrclljaciumptibushtis:  Excipionilipcrvimpublicam  &:armacam, 
fcdicioncmaccardcs,  cumpofTeirorem  dciecifTet  is  dominus,  maxmic 
fi  vnn  feceritcontra  ludicum  rerumquciudicatarum  authoritatcm  c\: 
prohibicioncm,cunccnimpra;teraliaspccnas  potcric  ci  dominiumab-  - 
iudicari  &:aul:errf ,  idquc  (poliato  addici,  iuxta  d.  l,  li  quis  in  tantam; 
nimirum  a  ludicibus  fuprcmarum  curiarum,  non  vtiqucab  inferiori- 
bus.  £a  domimj ademptio aduaius  inuaiibrcs  qm bona  ludicu  autho 
ritatc,  capta  &:  polTefTi  yi  decinent,  olim  imperata  eft  Gallia:  lcgibus, 
anni 1 5357.3^^.7 8. &anni \\66,  apud Boios, art. 50.  Quamuis  (cribanc 
hodiearbi^atiamttffepGenam  &co£rcitiotiem  eias  tiolentia: ,  vt  in 
Gallia  geneialiter  didmus  poenas  eile  arbi  t;ranas :  contm  Romanos  &: 
Grxcosomnia  legi,  nihilautparum  ludici  permiccentes. 

Haftenus  de  Doflefiione  per  vim  ablata,  priuatamaucpublicam.di-  p^^^fj/' 
j[2crf\une0:4flabiquevi&  violentiapoifeffionemvdpveientisjyelab-  mvk. 
fentis  quis  occupauerit  aut  clam,  aut  precario,  fine  yi  tamen  ,camqu  c 
]x)die  improbe  retinere  velit :  lum  cnminali  iudido  &  pcrnis  fupri 
/criptis  non  cocfrcebitur,  fcd  poffeifidnem  cannim  re{licuec,ex  l.inua* 
for9&l.vlcC.vndevi,&excan.redinceg;canda3.qux(l.i.  Addeincra 
ronlHtuta  (patia  recuperandz pofTcifionis ,  Vt  colligo  ex  1. 1.  C.  fi  {ler 
vim  yelaliomodo,&c,  Acqueetiamcertumeileo  cafupropom  in-^ 
cci;di£Httn  vd  poiHdetiSy  ^juodfiio  looo  dicctur. 

/;  SPOLIATVS'  ET  DEIECTVS  ALIQVAN-  j 
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E 11  vim  publicam  yel  pnuatam  deie£fco  ipoliato^pofleisio 
\ ceftitui  dfebet  ftanm  celeri  reformacione,  l.fi  quis,C.ad  lc- - 
jHs^H  g^lul.devipubl.c.inliceris  exc.de  rcftic.i^liac.Fru(h:aIpo' 
:  lacor  cxcipicc  dominiumadie  percinere,  (c  iurc  aeiedfle:  aduerfiis 
vim  fadam  miUa  iufb  excepdo  eft,  .D  .quod  vi  anc  clam,l,cxcac. 
D.deeoquodmec.cauCc.vlc.  exc.de  oidinecogoic.  Vndenec  cxci» 
piet,nececiam  agec  dc  iure  (ud  vel  dominio,  licec  cabulis  inconcinend 
probaco>  mfi  pniis  omnia  (poliato  redincegtauenc,  pofTenioncm^fru* . 
dus,idquodincere/l,&.damnum  omnecum  fumpnbus  licis.  Nam 
4nte  omnia  intcrdiccum  dcbct  finiri  cocuni ,  vtloquitur  Vlpian.  fen* 
Ccnciaad  cmolumcncu  flc  ad  eifcccuin  in  pcimisperducenda :  lic  cniin 
lq;cm  5.C>deinccrd.cum  fimilibus  inccmr ccamui:  cx  can.  £p«fcctf>i»  f« 
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{cd  notandum  3.  q.  i.  idquc  probacum  Gallixconftitutionibus^anni 
1535.  &:  1559.  Hra  regula  vc  ca:ccrx  m mulcis  pcrdic  oflicium  fuum ,  nec 
fpoliatus  rcilicuitur rcmper.  Sxpc  ditfcrtur  rcftitutio ,  vt  diciturinc, 

V,  rpfHi.  iifcras  dereftit.fpoliat.  vcluti  li  rcus  fpoliator  cxcipiat  aducrianum 

fnj^oUt-  nupcr  inuafiiTc  polTcliioncm ,  &:lioc  mtcllcclo  lc  cum  mcontincnti 
rcpuliffc  magis  quam  fpoliafle,  nccaliter  fc  vi  vlum,  quam  pro  cutch 
&  dcFcniioncmculpata&pcrmifTaJ.i.^.cumqui,!.  17.  D.  dc  vi,  &  vi 
arm.l.r.C.vndc  vi,&:alijs  fimiiibuSjqux  fpecics  cftCapitis,oUm,cxt.dc 

.V        rcllit.Jpoliat.  Hicliuc  luftcjfiuciniuftcpollidcrcr,  lioctaccrcpocuic, 
ineottti'  duminodo  incontmcnti  ac  mmftanci  idfiat.  Quidfit  mcontincnri, 

''^*  varictiaclantindidislocii.  Dic  brcuitcr;  Incontincnti  vim  vi  rc- 
pcllcic  dicimur,  quamdm  in  codcm  aclu,  vcl  fado  dcicdionis  & 
fpolianonis  nccnon  dcpulfionis  6c  propuilationis ,  &  quidiu  inij^i 
actionibus  vcl  acccnTionibus  ,  qujc  huc  tcndunt  6c  c6  pcrtment 
•  Parccs  vcrfmcur  linc  intcruallo  &  intcrrupcionc,  vcl  ccflacionc 
.  manifcfla,  &:dmturniori:  dcruquc  quandiu  contcntio,  pugna,bellu, 
Vifqucip{adurant,nccnon  ca,  quarinidprarparantur  &:  mrtruuntur 
adpofrdlionem  rccupcrandam,  arg.  c.  vlc.  vcrlic.  noii  conriauato 
beHo,3.  q.  I.  in  quo  dcfinicndo,  ludcx  mocum  animi  fui  informabit, 
cxipfius  vis  &c  violcncix,  tumrei &pcrfonarum  loci,  temporis,alia- 

*  *  turaqucinfpcdionu  qualitatc,  vt  not.  adl.  i.  C.  vndc  vi,  imo  quam- 
diu  pcrdurac  vis  publica  & armata,  ctiani  poft  multos  annos  inuafoie 
pofTc  vi  dciici,  atquc  inconcincnci  deicdum  vidcri  cum,  qui  duranW 
ca,quam  facit&continuac  violcntia,  dcicfbus  cft,  ncquc  fic  (pbltt- 
tumrcfticuinotant,poft  Salic.  BaId.&alios  ind.l.i.  Nam  quam<litt 
vis  meti|{que  duranc,nullaprocedic  vfucapiondquein  cafths,  arcibus, 
vrbibus,oiim  vi  occupacis.  probacum  ius,  viris  pruicipibus,  ex.  c.  tc- 
dintegraoda,  5.  q.  i.  qui  lodis in  id  videciir expre0us ,  vnde  iIlud:<o>* 
Jiyortm  ^cmiutmndU^iktt^olimim^^  vi  deiictpo^ 

funty  necipoliacireiHtatt&ciir  ante  oxmua,  vt  bmnes  Incerprecesicn- 
bunc  • 

j^vit-     Huic exceptiont  confimilis eft ifb defpoliacore  &.reo ,  qui ncgar 


(e  deieci(rcad:orem'pofleilione,  fed  e  concrario  affirmac,  fc  pofledmc 
"^^***  /empcr,&maximceocemporc,  quo  didcar  aduerfiirittm  dcicdflci 
addicque  cum  Ce  decurbaile  tancmn,  vc  fiiam  pofleffionem  con/erua- 
rec ,  &  in  ea  manerec»  vc  eftin  c. ).  exc.  de  cauia  poisefi.  &  proprict. 
&  c.  cibn  ad  fe.dem,exc.  de  reftit.  4>oliac.  c.a.  deordine  cogmc.  Tunc ' 
IpbJtare  abiun  non  didcur  qui  pro  (iia  po^isione  cancibci  conienian- 
^^xondnuandaadueriantun-deitdc  vd  repelfic,  ne  eam  yCurpcCf 
itg.  Ixoloivo  &  cot.dc.D.  devi  &;  vi  arm.cam  fiipfididis  Capidbus. 
iC^d  reO^  mbncc  Bogrijj^gttagft  X}%.  oon  beah  ab  alijs  nocacos: 
'  quamobrei» 
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iq^uamobrcmfic  rcpulfus  no  rcftitueturantcomnujnecdifl-ingucs,  an 
fincarmis,  an  cum  armis  &  cuecu  fado  fueritdeicclus ,  /icuti  pro  Cje- 
■cina.  M.TulIiuspcrperidillmguercvidctur,  vcancc  rctulunus,pla- 
cctqueliic  fummarium  quod  coliigitur  cx  d.c,  cum ad  kdcm.  Inorejjm 
pojjcj^ionemi^normzc  domino ,poreftpcr  dominum  cum  id  iciueric 
•rcpellij  etiam  violcntcr,  addcs  mtraannum,vt  infra  diccmus. 

Quamuisaut^mciuilisadio  &:criminalis  fibiinuiccra  no*i  praMiif 
<iiccnc,  cum  res  diucr(as  factaquc  duicrfa  contincnt,  vtnot.  ad  rit.  C. 
4^uandociuiljsa£tiocriminali  pra:iudiccc.  Tamcn  in  contrariii  fuadcc^^''^*" 
^quitashoclocOjVtcxccptio-crijninisquodlpoIiatorobijcitadon/po^]^^ 
Jiato  non  audiaturin  caufi&ilirc  intcrdjdihuius,ncqiimpcdiarquin 
fpoliatus  antc  omnia  rcftituarur,  c.  itcm  cum  quis  cx.dcrcftir.  fpoliat. 
■Maximc  Ci  crimcn  aliquod  aouum ,  necdum  delatiim ,  nec  quarficum 
ipoliatoraiSlorircflicucioncmpctcntiobijciat,  accufctacprobare  ve- 
lit:  prius  cnim  dcbct  (poliacum  rcftitucre quam  accu(arc,  can.nullus, 
can.in fcnpturis i.q.z.&c tota caufa^.eius qua:flionis.  Rcftitutioncfa* 
^a, dcmumaccufct.caquc fcntcnua  magis  vcra  erit,fi  dc  violcnca 
dcicdhonc  fpoliatus  criminalircr  cgcrit,  &:  accufiucrit  fpoliacorcm, 
Jiiccnim  fpoliacumaccufacorcmfuum  nonpoccft  dcaiio  crimmcac- 
^ufarc  vclrcconucnire,  &:  recriminari ,  vcaiunt,nifi  pnus  Ipoiiacura 
omnino  rcdinccgraucnc.  Qupd  cciam  obcincc, qunmuis  poftcrior 
accu{arioobic£tapcrfpoliacorcm  ficgrauior,  qua:  ahoqiii  prxiudica- 
rct,vcIpra:irctminori,  eamqucfiftcicc,!.!. C.de  ordmc  coi;nic.  Ncc 
.cnim  impcdire  auc  morari  dcbcc  ipoiiaci  rcfticucioncm,  nc  bonis,koc 
cftjdcfcnfionis  &:  innoccnciar  neruis  incifisjexucus,  ipfc  dc  luiv  fpolijs 
crudcliccrpcr  fpoliacorcm  obruacurcahaccufacionc.  Qu«d  maximc  ' 
vcruracft; fibonisomnibus,  vclmagna  parrc  bonorum  illcpcrvim  • 
ipoliatusfucric:  Icem  maxime  vcrumfilpohaciOjCum  eius  adio  &:  • 
cxccutio  prxccirericaccufacioncm  a/pohatorc  inftitutam.  Qum  imo 
idemiuserit,qnamuiseaa£tio  &accuiatio  fpoliacoris  prxccdacfpo- 
Jjaciqucrclam, &inccrdidiadioncmi  NulLi  cnimaccufacio,  f  ^ic  fc^ 
quens,  fiueanteccdens,  impcdicc  fpoJiati  reflicucioncm,quia  Ipoliaco 
conquerentiquicrimenobijcit{poliator,vf  reftitutioncm  morctur,  '  / 
iniprobus  eft :  Item  qui  rcum  a  fe  fadura  &  rcallidum  poflea  bonis 
quoque  (poJiat,  fcrus  &  in Jiunianus  cft,  SimiJ Mccufas  ^ jpoUas,  crudc- 
liJfimum,  crgo  fpoJiacusille  fcmper  antc  omnia&  celcritcr  rcfticui ' 
dcbetfummarioiudicio  vcIctiamfiduciarioreuprouifono,vc  vulgus 
air :  Cui pr^fenttsiitery  v t  loquuntur  Canoncs^  ipoliacor  parcre  dcbet, 
alioqui  in  fuaaccufationc  non  crit  audiencius,  nam  &  fummarium  cire 
isociudidum'6mnespo£tores  fatcnti#  reftc  rcpudiacis  ludicns  &: 
£^tilibusargumcncisconnanicenuum.  lioc^tcm  cx  fupia  di<^iS^ 
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capitulis,  Sc cx  iurc  ciuiii,  cuni  toicnubus  authoribus coUigiturnugis 
quam  cx  rciiptisconfusc,  ad  c.i.dc  rcftit.fpoliat.in  6. 
SfiiiJtutt      Excipc, nifiliic  fpoliatus  iclhtunoncm  pctcns,iamantc  rcus  aut 
tmw.    ctiamabfcns  damnatusalicuius criminis,  fircontumax, ncc  fc  iuri 

carccribus  fillat :  huic  cnim  fpoHato  rcflitutioncm  petcnti  luriUliclio 
dcncgabitur,doncc  qu.vIhoni  &:  ludicio  criminah  rercprarfcntcm  fub* 
mifcnt,  maximc  h  apud ciuldcm  lunldiiLionis  vcl  tcrritorij  ludiccs 
hxcagitantur.  Pra:cor  dccrcto  fuo  non  obtcmpcranti  iurirdid:ioncm 
dcncgatinl.rcdct(i.§.rcdctfi.  D.  cxquib.cauf.maio.  Ec  auxihum  a 
'   Iudiccpctcnti,ncgaturciqui  ludicinon  parct,  I.auxilium,  D.dcmi- 
norib.  Sic  nolh  a  xtatc  maritus  vxorc Ipohacuf»,    ancc  omnia pcccns 
fibi  vxorcm  rc/litui  ,acculan(i|uc  Mxchum  rpoliatorcm , ab  agcndo 
rubmotus  cfl",  quo  vk]uc  pro  criminibus  quorum  crac  rcus,  ludicio  fc 
■  filkTcc.audicnCiancgaca,mquiunr,non  rcflitutio.Su:  Marchus  cuaht, 
cumpocuillcc  vccrqucrcuspcragiolficio  ludicisnobih  .li  lul^umcft, 
in  innoccncia,  Iujiipctjone^  vtaiunt  Pragmatici,  non  m  rclacionc  cri- 
rtl£xid.  minumrcos  ibblidium  qu.rrcrcdcbcrc.  Eodcm  modo  rc/pondctur 
dc  Exu  lc  vcl  bannito  qui  fc  fpohatum  conqucritur  co  m  loco  &:  tcr- 
nconovndciuiruscllcxuhrc:  Ncccnimci  hc  agcnti  ludicium  &:au- 
dicnciadabitui-,quiallc  ci  inrcrdiclum ccclo, aqua &:igni,  Quarcco 
loco  impunc  ipfiuspcrlona  dcijcicur  :  imo  mccrricitur  in  Italia,&:  ijs 
populis  qvii  bannicos  habcnc  numcro  profcnpcorum^dc  quibus  mulca 
apud  Inccrprctcs.Et  tamc.i  li  bona  corum  non  rintpubhcata,priuati 
prohibcncur  cainuadcrc,  ac  mualorcs  punicncur,  arg.l.vlc.C.vndc  vi 
d.c.in  liccris,  concranum  Baldo  malc  fcnncncc  in  d.  c.  hccris.  Rcis 
Ptfdttfiho  ^^^^  maicftatis,  ac  patnx proditoribus  fpoliatis  conftat  omnia  lura  & 
fpoUtm.  acbioncs  ipfo  lurc  iiatimadimi,l.quifquis,&:  coco  cic.C.ad  I.Iul.maic/h 
I|s  lungunc  rcoslxfxmaieftatis diumx,  vcl  H.creticos,  fcilicct  mani- 
fcfbos  &:'pcrtinaces,  vt  fpoliati  non  audiantur ,  ncquc  ijs  iu<;,fidcfquc 
rcddancur  QuiDcoopnmo  maximo  funt  iniurioli  6c  inhdcics,cx 
tit.  dc  Hxrcticfs.  Quod m  Ecdefijs,  bcncficijs  &:  lacns  pcr  Harrccicos 
VI  occupacis  ccntari  pollit,  melius  quara  in  corum  pcifonis  acquc  bo- 
iiis.  Ncccnim vis, vino,pcrfidia  vfquamprobata,  ctiamcontra  im- 
probillimos ,  vtomnia  iura  clamant.  Similitcr  quod  plcnisjpagims 
Zxc%mu-  fcribunt  cxcommunicatum  qui  vi  dcicdus  cft  non  rcftitui ,  quia  lunf- 
«»fitf}«r.  di£tio  fit  ci  dcncganda  tituiis  dc  fcjitcnt.  cxcommunicat.  Galha  &  a- 
hx  n.itioncs  rci|Ciunt'arquifllmc,vt  notatur  in pragmat.&:concord.tic. 
dccxcommunicatis  non  vitand.  Sicut&:  illud  vun  impunc  ficri ,  &: 
(poliatum  no  n  rcftituij  cum  Ciuitas,  Dux,  Princcps,  autquis  alius  ob 
pcccata  &:fcand;ila  interdi£to  &r  banno  Ecclcfiaftico  fubijcitur^pcrro- 
nis  bonifquc  profcnptis.  Sic  tcircndi^&:bonis  rubmoucndi,abfque 
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tcrricorid  ittS  non  efremulcis  racionibus  &  exemplis  conccndunc, 
Gadlia&legcregii>&  iurc  maicftads,  porius  quam  priuilcgio,  vc  Fra-  sjmmid' 
co-gaUicreaanc.  £iufdcmgeneris  illud  cfl  Symoniaco  beneficium  »»• 
per  vim  erepcum  non^  refticui,  propccrca  qu6  d  ipfo  iurc  vacec ,  cic.  de 
oymonia.  Nam  cx  co  quod poiTeiTor efl  malus ,  ciculo  &  iure  carcns, 
^qne  cciam  poiTeiror  improbiilimusrideo  bona  eius  priuaco  non  licec 
inuadere,  ciim  vis  nunquamfiac ,  nifi  pcrnicioro  excmplo,  concraius 
diuinum,nacuraie&humanum^Qiu^rc  pericuioiacildefinicio,non  ; 
iaris> ied  Gloflacorum,No»r«ffifiiiJji»o//jr»w,  cmob^ctiur  eum  non  poC 
fc  rcm  po(ndere,quiaper vini  deiedus  dk^  cx  c.  i.dc  rcfticipoliac.  in 
6.  C.caufam  cxc.  dcprarfcripc.&ci.deprsfcripc.in  ^.loqucncibus  dc-ptff^inm 
Laico  vel  alio  qui  no  puceft  decimas  pofTidcre  quibus  fuic  cfxpoliacus, 
namijsiodsearegula  non  probacur^cumdeviacroctnonaganc :  Tu 
inprophanis  rcbus  &:  cribunalibtts  non  iei!iiarecixr,tn  quibas  fiAficie 
eum  qui detedus  cft po(ridcre>accenere  nacuralicer  &  corporalicer» 
licecneciurcpofndcac.nihiicxcipicius  ciuile^uod  in  v/upJanefemaT 
Jtur,  rcicdis  huiufinodilimicacionibus  &cxccpcionibusIncetpseCUii^ 
vc  Imbcrcus  &c  Rcbu0tts,  fdijque  forenrcs  adnotarunc. 

Faccor{poliacumnonrcfticui,ficalis  rcfticudoapercc  ccdac  Rcip.  tu^mi^ 
dcd^cori  &£candalo:  vel  concrapubUcamhoneftacmacdi^plinam,  f'^'^'-/^^ 
jSf  cOncrabonosmores:  vc  quidam,£ngunc  dc  monacho  mulicrcm*^*"*'^ 
quaft  vxorem  rcpcccncc,in  capice  ex  parrc  dc  rcflic.  ipoliac.  Idemeft^ 
iicumdamno  vclpcriculo  Rcipublica:^  ciuicacisficrccrcfticucio,yc 
&ribunc  de  vrbibus^caftris  &  arcibus  municillimistqua^  poccns  aliqais 
olim  inuaferac,  cidem  poftca  (poliaco  non  rcfticuehdis>'  ccfipoft  lon» 
§um  inccinallum  fueric  (poliacus;  quia  nunquam  ab  co  pcr  ludicem 
recuperaripoilcnc.  Ifta,  prindpum  ac  renim'  publicarum  iura,  non 
audiunc  leges  inccrdidorum,  vc  dixic  Impcrat.  Seucrus.  Dcniquc fi 
Turpe  vel  ncfas,  vel  damnum,  vc  niunc  irreparabile  fcqucrecur,  cx  rc- 
fticucionc  fpohati,  differripotericrefticuciocxnotatisad  c.  m  liccris. 
cxc.de  rcflit.fpol.  Inalusdicfempcrrefticuifpoliatum:  nam  gencra- 
literiuxtaciuilc  lusaduerfus  vim,nulla  iufta  cxccptJo!vcl  excufacio  • 
cft. nccin  concrarium moueri debcmus, totgloiratorumlmiicationi- 
bus  &:  cxccptionibus,  quas  ex  iure  canonico  trahunc:  liccc  nil  cale  di-  • 
-xent,  ncc  diccrepotuenc.  Et  quibus  locis  dicicur  fpoliaco  refticurio- 
ncm  dcncgnri,  non  eft  visacrox,  cum  coctu  &  armi5,  fcd  cancilm  oc- 
cupacio&:  dctcntio,  vclturbatio  noua&iniullapofrcirionis  alienx, 
qui  in  clcricos  rcligiofos  m.igis  cadit,  cum  de ficerdotijs  &bcneficiis 
fujs  difccptant:  hoc autem  fi  pcruicatior  .-diquis  non  agnofcat ,  ipfi  rc- 
ponam  difciplinam  &  dodnnam  mterdi<florum  tradi  longc  mciiusin 
lureauiii^qitodideomagi^vfurpacuriaciuscanomcum  dodi  fdunt 
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effe  coagmentatiitn»iion  cx  iuris  vero  {eniii,  fed  ex  IntBtpreciini  ow 
pinionibus^prout  has  auciilas  admiccebant  compilacores.  Nam  veni* 
iH  glolljsinterprecabannir  &  colebanc. 

tfsJU Supenoribus  acccdi  t  quxltioiimiliccr  ambiguaapud  co  fdcm  Intcr. 

'^'^'  preies,  an  U  (|aan do  fpoliacus  prxdo  iic  refticiiendus:  Verum  fupri 
monui  prxdonem  deberc  hic  accipi,  pro  «o»  qui  prius  rem  per  vim  Sc 
iniud^ occttpaucrat,  vcl  qui  prius  ea re  Ticium  deieceraCs  *  <po  po- 
ftca  deieftus  eft,  petitque  liodie,  ab  eo  fc  r  elhcuL  Nemo  autem  dubi-» 
tat  iftius  gencris  prxdoneni  antc  omnia  &  itatim  effe  rcllicuendum, 
negle^s  diftintbonum  ambagibusrfw  i»o<fe  c27*  ft^ipolim^ptfiit 
obiiciexcepcioprscedentis^oliacionis&  violencix,  pcr  cumcom- 

*  miiHc.  ( Addc  arca-eamdcm  rem  fic poiTedionem)  ^ntpfe dominns,  eu 
tioge  rpoliaaerit*^^'^''''^'?*'^^!^  4^1  eum  (poliaiiit,ius  in  re  habeac, 
an  nullum  habcac,  vtmm^MnteUtemt  an  poll  hccm  cccptam  noua  haec ' 
vis  & fpohatio  fccuta iit,vtra  ^oliatio  iit grauior  & acrocior,  cum  fi- 

*  '  riitlibu$:varicdetortis,exiurcciuili&canonico,qua:  dicunc  clTc  pu- . 
gnanda.  Sivcropracdonemhicaccipusprolacronc,  viarum  obfcHb- 
r^dcpopulacorcagrorum,  fure,&  hortcpublico,  fanc  hunc  (polia- 
tumreiHtuiadeaquae  inua(it,ncmo  fmus  dicet,  cum  ci  iudictorum 
aditus,  6eaudiencia  dcnegandalit:aciiccacfincmdicccontra  cum  fc 
vindicare  cumque(poliarc,tic.  C.quando  liccat  v  niaiiquc,&c.  cap. 
Tymm,  propofuifti,cxcdcappeIlac.  Quijrationctyrannurn  videicdum  non  - 
retoui,  fcribunt  variis  locis,  cumin  c.  Iiceros  cxc,  dc  rcftit.  f^oliat.  ncc 
quisfitiMctyiannusfatiscxplicanc.mquo  nojftra  a:tacc,quidam  fcri- 
ptorcsnimiumdiligcncerlaborarunc,  EccontraD.  P.iuli  prxccptuni 
fublimiorespoteftatesperniciofocxcnaploruis  quxiHombus  admif- 
cuenmt.  bonociui,virobono,  ncdum  imbuto  Chnlbana  manfuc- 
tudinc,iiaccttaftarc&difputarcncfas,  cna  rcecn.rcrc  &:  rcfut.uc  ma- 
ium  cum  rcftttata  ctiam  harrcanc pr^ftigiaci.s  &:  tafcinatjs  mentibus: 
Supndidai^ttuadinfeciocesuncumdomuios,  licxranmiinc,  pcr- 

tineanc. 

Porro  animaduercendumcft::  quo  cafu  propter  cnmcn  fpoIiati,vcl 
ciuscaufib&odio^ncgacureicclerisrcftitutio.non  tamen  idco,  quici 
vimfedt,  improbc  rcm  alicnam  rctincbit.  vctus  adagium  eft  ,  7«//^.  ■ 
rem  expiUt,  plus  duplo  rxptor  ej},  Qiurc  I  udcx  CX  officio  nobili  hunc  hl^ 
doinuafo  deccdcrc  iubcbit,  atquc  rcm  fequcftro  ponct,  maximc  fi  a- 
lienafiC,exarg.Lvlc.C.vndevi,  1.  namhoc,  D.  dc  condid.  indcb. 

*  nam  Rcip.  inccreft,  vim  &  violenciam  cocrccri,  ciculis  ad  1. 1  uliam  de 
vipublica&priuaca:  Qoinimofi  quando  ncgccur  rcfticucio  po/fcf- 
iionis,  camen  omniafpoliaci  raobilia  &:  alia  quo:  in  fundo  cianc ,  ipfi 
debentrefticui,ex L i,S.iliuado, D.  dc  vi&  viarm.  U  arg.  c hccras 
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recfic iaoetisris ext. de reftit. i^oliat.aIijr4ue  lods {iipracli^'s:  exjcm 
ouam  ii iun(<ii£ho,  vel  audientia  omnis  (poliato  ncgonda  lic^  v t  ancc 
diximus.  Nec  tameiihoccaru»  per  vim  erepca  mobilia  fpoliator  re- 
tinebir,  ied  imuftam  hoc  lucrum  ei  extorqucndum  e(t  offido  iudids, 

2uiea$rcsde(cribi&deponipraedpicC;arg.l.vIt.C.vndc  vi: 

Quaericur  de  co  cui  roganri  precario  rcm  dedi^an  a  me  vi  deie^hfs  ^ 
dcfpobatus^ilicoreftitucndusfm  Re^ndentprecarium  notorium  l^.^^'/*^ 
impedire  refHAtrioncm,quia  omni  poflellione  aefidat,  ticulis  de  pre* 
cario.  veribn  hoc  iuri  duili  &  rarioni  repugnat.  Tentari  ^ortaifeid 
poteriCjfirecenseftprecariura>velialcemiu>aQnoconce(rum:  Icavc 
cgo  dominus  animopoifel&onem  norcliquerim,eamquepropri4au** 
thoricace  ingredi  pocuerim,  quaii  podideam  adhuc  dmlicer,  arg.l.  da 
poflidere,  f .  quiadnundinas,  D.  de  acqu .  pofT.  cxceroqui,  regula  ef^ 
iuriscerci(Ximi,ceiierimehocincerdi^O,fi  vi  dciiciam  eumquia  ro« 
precariopo/&dec,ddeftumqne  reftituianceOmnia»  I.  recupecandas 
inftic.  deanterdid.  Maxim  c  p  oft  annum  Hberx  8e  qnictz  poOe/fionis» 
nam  vim  6icere  non  debui,  etiam  in  re  mea  quam  uius  detinet  &po  A 
(idets  Vnde fi ex  pado ,  velalio  iure  data  fit  mihi  £icultas  rcm  occu- 
pandi  &acdpiendipropriiauthoritate,  i^er^^,vtaiunt,nbn  tamen 
ideo  mfhi  hcec  vimatferre,  &  expoliare  polTeflbrem ,  glofla  Bart.  & 
ali;  in  1.  H  quis  in  tantam,  C.  vade  vi,  1 .3  .C.de  pigno.  l.excat^  D .  quod 
met.  cauC  Hiciariooe  emptor  venditorem  maic  per  vim  eiicercc  ^ 
(imdo  vendico,  l^.  C.deacquir.  poflcC  lUis  igitur  rpoliads  poiTeilio 
rcdiategrabttur.  ^ 

£0  aucem  qui  ipoliatus  eft  defunfto  priiis  quam  interdid^o  vtere-  m 
cur,  dushzres  rcflitueturanteomnia.  Idcm  h.Trcs  nondum  appre* 
hcn{!ircrumh;crcdicariarum.nacurali  poffcifionc,depulfus  pervim 
cumadcas  acccdcret,iimiliccr  refticuendus  eric,  vtancc  docuimus. 
Huiusauccm  reflicurionis  eiFcdum 8C execurionc  cclcrcm ,  non  mo» 
rabicurinuafbr,  nequc  rcni  recinerc  poccric  pro  impentis  neceilarijs  imp^^t 
cxcancibus,quas  in  hmdo  fedc,argJ.i.C.de  Infancexpor.&l.exargc-  f'H-- 
to,D.decondiA.furc.  Ergo  minuspro  vcilibus  cancum  quas  yulgus  '** 
appdlac  inelioramcnca  j  idquecertum  in  tiirc  &  iniia(bre,  non  vtique 
inpolTcflbrc  maIac(idci,dcquo  varic  tradacurin  Ldoraum,  C.  dc  rci 
vindicac  Hocderetcncionc.Namdedud&impucarimaiaefidcipod 
^irori,acquccciam  prardoni,calcs  impen(asin  quanrum  excent  ic 
valeant,  ia  eadem  1.  probauimus  contta  vttlgares  gloiias. 

De  ccrtio ,  vt  vocant,  opponcnte  &  incerucniciirc.qui Jiri  cceptx  ^*^*"'  • 
inter(poliatum&inua(brem  intercedic,  aflcrens  fc  dominura,ac  vc-  J5i«ri- 
tansne^ohatus  ad  eam  rcfiituacur/  Varic  dilpucant  Do^ores ,  an 
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feftitucionemmipediatiac  fatentur  vix  poiTe  dicialiquid  certiQuam« 
uis  certum  fit  hunc  tertium  dc  dominio  tantiim  obijcientcni»non  im« 
pedircquina£tor  {poliacusante  omniareftituatur  probacapoiTcflio- 
ne  &  dcie^lione  violentl  Namin  interdi^Hs  fola  pofTelfio  vectituTy 
non  dominium :  hic  vero  tercius  dominium  ruum  duniaxat  obijci&, 
id  feparacum  vindicarc  dcbec  iudicio  petitorio»  nihii  ensm  commtme 
habctpropriecas  cum  poiTeflione  &  interdi^o :  Si  ver6  cercius  ille 
dicac  ie  poireiTorem  (uilTe  ciimipoiiacorfundum  inuaiic,  fi  quidcm 
probcc  ic  vi  fuifiTe  deie£hun>&:  fe  pofledifle  cOtn  vis  £ida  cft,pccicquc 
lercfticuiypocioreric:  Qiipdfinondicac>vclnon  probccie  videie- 
ftum  fui(re,nonbene  refe  huic  incerdido  vnde  vi  admi/ccbic  &incer* 
'cedec  i  Imo  ador  (potiacus  qui  probac  fe  yi  deie^hun  fuiilc,  atque  pof^ 
feilorcmcumdeicdus  eft,  vinccc,acreftitueturanteomnia:  Ectame 
certius  iile  quamuis  non  vi  deie6his^  feracfepoiTeflbremyincendic- 
que  Cc  in  fua  poITdllonc  curbari  per  afkorcm,  auc  reum ,  agere  poceric 
inccrdi^6vcipo(rideciSy  inhoc  vcncucri  corumliccaccumin  UiapoP 
feflionetttrbare,quaeiuncinccrdi£loi-um  fundamcnra,&  vcluciprin-' 
cipia.  Nequehis obftatquodinl. bona fidcs,  D.  dcpofiti  domino rei 
depofitaeintcrucnicnci  rcs  potius rcddenda eH:,  quamipfi  deponcnti 
.pnedoni:  nam  tbi  iongc  alia  cra^bcio  eft.  Primilm,  vis  nulla  fuic  incer 
deponencem  &  dcpo{icarium,acqueip(umdominura,  ncmo  coium,. 
vclfpoliacor,  vclfpoliacus :  Sccund6,ncccau(a,neclisdcintcrdido, 
fcdtantumde  adione  depofiti  pcrfonali:  Terci6,nonde  rc  immo- 
bilireilitucnda,  fcd  dcremobili  rcddenda,  quam ob  caufain  domini, 
incerccnfio  ibiadmitticurcontrapnidonem.  lilaautemomniamulcu 
abfunc  a  noftra  quxftione ,  &: litc  dc mtcrdido.  Spoliatus  ctiam  non 
reflicuitur is  qui  propofico  incerdido  vnde  vi,  permittit  fpoliatorcm 
4c  doniinio  exdpere^acquein  concranum  rcpficat,  aiTericqueie  do- 
minum, & fuper eo licem concclbcur omi^Ia  reilitutionc ,  cunc  cnim 
de  propriecace  cogno(cicur  &  pronuntiatur,c.i  .exc.dc  rcilicur.^oliac. 
c.x.C4.c.5.c.^.  ext.de  caufapofTcfT.  Sc  proprict.  Diceouslatiusincap* 
de  cumulatione  petitorij  U^ofisffon)  inira. 

* 

SI  CONIVX  A  CONIVGE  DIVERTERIT. 

I R  vxorcmpoflldcr,  vxor  virum  leeediuinajchumani:  & 
ciuiiis  quidemracio  vultiiberas  pcrfonas  tum  exifta^  cum  ex 
pacriapoceftatcppflideri, &prohacpo{rcnionc  cucnda.in- 
ucnic  inccrdiaum,  vceAincicuIodeliber.exhibend.  &:ducedis,no- 
racurni 1. 1.  D. derci  vindicac.  vndeliconiuxconiugcm  dcferac,  vis 
&£poiiaciodidcur,acqttecxlegibus-iiircrdiftQrum  i^ohaco,  reftictt 
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tio  coniugiS)<^enC€f  <lan<laeft  ance  omniayc/  8.  c?  lo. c.  T5.cxc.de 
reftic.^poliac.c.  accedens^a.exc.  vclite  non  conteftat.  Vcium  fi  vxor 
ab  alijs  veIrapo&  corrapca,  velabdufta  virumceliqueric,  in  corcu-  - 
ptoresadio^&accufacio  raptus  competit,  vcnotantomnesadl.  vn. 
C.  de  capc  virg.  Per  qnod  iudicium  ipoliaco  coniugi ,  £c  refticucio,, 
uoncameuccleritcr,  (cd  iuxtacriminis  &  accufationis  nacuramj  vc 
dixi,  adcicC.  deadulter.  Citra  rapcuSj^adulcerij  accufkionem/qus 
huc  nbn  percincnc.)  Si  coniuxaconiuge  rcceclac,eum  fpoliare  dicicur  g^^^ 
ftadm  redire,  etque  adhxrcre  cogendus  eft»manu  dc  vicibus  Prxtu-  (S^mn, 
rx.  veccribus  Romanis  ob  gniiores  mores,v^  ftupcum,furtum,ebrie- 
catcm&iimilia,  coniuges  feparabantur,  eratquc  adio  de  moribuSj 
(iciiicecgrauioribus)  cumrctenciodocis  vcl  donationis  propter  nu- 
pcias, vcnocatin  1.  vn. C. derei vxor.ad.  Ecac  a^io  maia: tra6bcio-    *  ^ 
nis,  (lequadebecaccipilext/iroy  D.  Solut.  macr.  deviro  &;  vxore^ 
moresinuicem  Accufintihn^s^  compeniacionem  inccc  ebsfien^  morum, 
.({ciiicct  vitiororuy  Icge  Romuii,propccrea  viro  licuic  vxore  occidere, 
apud  Dionifium  Holicamaireudcalios,  fed  ob  leuiores  mores,ob  fri- 
^uicuium  aiiquod>  non  icapetmiccicur  ab  alceco  di&edere.  Poteft(in.  i 
quiunt)  vir  vxorem  caftigare  ex  caufa,  leuicer  ac  mo<licc ,  Doclores 
inl.  confcnfu  ^  auth.  fequenci»  C.  de  <iiuoic.&inc.quemadmodum 
ex.de Iureiur.Ideo,(iexeacancumoccafione,atquc  cx  moribus  Ic-  Ai.inm!n- 
uioribus,  vxor a  virp  diuerteric,  aufugcrit,potcft cam  ducc re,hoc cft  "'"^" 
•capece^acquemanu  idexequijieupropriaautlidricaceabducerc»  &  '"'^"^  * 
manusin  eam  iniicere,vt  omnes  Intcrpretcs  fcribunt  cx  arg.  I.  fi  cum 
patronus,D. deopecis libcrc.&  tit.  dc libcris  exhiben<iis ^ duccndis, 
vbi  ducere eft,  capere, prchcndcrc  &:  abducerc.  Vnde ex  cauia  iuibi, 
potcft  virinpriuacis  vincuhsjhoccftdomi  fux  vxorem  carcerarc  & 
includere,  noc  in  cic  C.  dc  patri  a  poceil.  fic  dc  de  emendacione  prou 
pinquorom,  cuius  rei  exempla  iuniC  iafinica  in  vcterum  Gr^ corumi 
Romanorum,  Gailorum&aUorum  populorumhiftoriis.  Dixi  veco- 
rum,  nam  hodiepacriam  &  q^^ntalcm  poteftaccm  deiiiife ,  conque- 
runcurnoflhicripcorcs.  Si  nolit  vcl non  pofllt  vir  man u ,  &  vicibus  ^ 
vxorem  recupeiare,  4  ludice  pececac  obtincbit,  eam  libi  antc  omnia 
ccfticui,  eciammanu  milicari,  opus  eft,  dabicquc  caucionem  &  lacir- 
daQoncm  bonx  cca£bcionis,fi  vor  ei  excepcioncm  obiiciac  malx  cra, 
^acionis.Idque  vecum  efTe  omnes  cradunt,quamuis  maritus  vxorem  * 
cxpulcj^^  eumpehitcat,  illamquc cepetat,  tunc  vxor  rcnitcns  dici- 
curipo^y:urinun,g^ofllc.liccrasdcrcn:itut.  fpoliat.  ciigniiicaili» 
dediuorcQuodfieanegecfcvxoremeirc,  dcbct  probarimacrimo- p^^^ 
niumlcgicimc  conccatem    conrummatum,  vt  cllin  c.  ex  ccanfmif^  ^mMg 
ia»accexpaixeex.dereAic.rp<>iiaci4ic^  macicail 
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afre6lioneytta£tatione,acque  ctiam  appeUadon^necnon  thoro^nien«- 
(a,  vidnorum  cxiftimatione  &:  fimilibus,qUcT  notantur in  1.  fi  vicinis, 
C.  dc  nupc.  fola  cohabicatio  non  fiifficerec^  Nec  enl  valet  inter  Ch  ri- 
ftianos  lex  In  Uberae,  D .  de  hcu  nupc.  Idque  modo  non  fic  dandeftt* 
num  matrimoniuni,nam  ei  iura  connubiorum  omnia,leges  neganc:& 
icareftiCttCioneni,cx  cic.  dc  clandeftina  dcfpoxifat.  &:  tit.  dc  macrimo- 
nio,contrainterdi£t.£ccicfia:,tura  Concil.Tridcntino  &Regiis  .Gai« 
lia:  confticutionibus,  maxime  Blerenfi.  Quid  fi  macrimonium  non  fic 
confiimmacum ,  an  viro  vxorreflituidebeacquidamnegant  ex  d  c. 
ex  parce>de  refiic.  fpoliat.  1.  Seia,  D.dc  donat.  inter  vir.&  vxor.  Qua- 
iinondumvxorispoficfii«nemacceperic>  &^Qliatus  dici  ncqueat, 
-non  poflidcns,  vt  antc  in  onaimus^faDc  fi  per  muiierem  ilct,  pro  hiSte 
accipitur,  1.  iurc  duilis  D.  de  reg.  iur.  Si  per  viram^vel  per  aiiudimpo. 
dimentum,viro  tamenWn  dcbct  negarihxcreditutio;  nam  mantus 
cfl  pcr  nuptias,  quas facit confenfiis  non  concubitus  i  Matrimonium 
folo  couienfiiperficicur,  copull  confiimmatur.Sic  Macrimonium  fuit 
•infticutuminpaiadifi>,quamutsconfimimatumpoil  icbcliionem  & 
tunicas  peUiceas,  vt  quidam  difputant  curiofc.  fic  igitur  Miro  refbituc- 
tur  vxor,matrimonio  non  confummato :  nifi  de  higidicatc,  &  aliis 
ciiliidiis  intcr  eoslitcs  exiflant,  &:odia  accrba,tunc  cnim  mulicr  fcquc. 
ftroponiturtraditurquelionclla:  cu(lodia:,vt  cflin  tradatu  dc  tn- 
gtdis&malcficiatis,&inc.  cumIocum,dc{ponial.hiciniungenda  cfi: 
fpecics  c.  ex  parte,  dc  rcfiic.fpoliat.  depuclla  adhuc  infance,  vcl  mino- 
rc  annis  ii.qua:  viro  tantum  defiinata,&in  eius  domum  tradu6hi,p6il 
ab  co  difcelfit,  connubiumeius  rciiciens:  non  dicicur  cum  {poliaile, 
ncc  ci  rcllituitur,ncquc  enim  poflidcbat  cam,quamuis  domi  habcrcr. 
Addc  id  quoquc  vcrum,hcct  cum  capucUa  impubcrc  contraxcrit  (po- 
quia  non  obligant,  nifi poft  rata  habcintur,  cic.  dc  fponfal.  &  cit. 
dc  dcfponlac.  impub.  Quamobrem  cipucllanon  reilicuitur,  d.  c.  ex 
paite,cui  lungc  1.  Scia ,  D.  de  donat.int.vir.8c  vxor,  vnde notaquod 
tr.ithictio  in  do;num  abrcjuenuptiiSjpo^cflioncm  non  tnbuit,  quam 
ncciponlahatnbuunt,  cumcx  ijs  nullum  ius,  neque  pofTcfllo  inter 
iponfbs  acquiratur^  loan.  F.ih.  &alij  in  I.  non  flnc,  C.de  bonis  qux 
Jib.I.quodScruius,  D.dccondict.  cju.  d.icaS.:  fimilib.  Excipiunt  ca- 
nonifl:.c  /ponlalia  de  pr.r  fcn  ti:  nam  Maciimomum  ciTc.dicuntjMCC  vfi- 
c6  G.illia  prohibcc  rccliflimc. 

Pono  cam  rcfl:icutioncm  non  impeditexceptio  confanguinit.uis 
*Art;Mjntcr  virum  &:*vxorcm:  nil  enim  ad  polTeflbrium  ,  vcy^ofl:  diccw 
it.tm,    mus,  d.  c.icccacns.  2.  vchccnon  concclt.  c.  cx  conquclhonc.cxc 
dc  rcfliir.  fpol.  c.  porr6,cxc.  dc  diuorc.  Ec  camcn  imncdicur  rcfljtucio, 
obuQCur  atquc  mconuncnK»  aua  vllammor.am  &  diiodoacm  pro- 
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batiir  conlanguinitasin  gradujlcgediuina  prohibito  ,  cuius  vcnia 
vcl  dilpcnUtio  non  iolct,  vcl  magc  non  potcll  induIgcrijC.litcras,cxt. 
dc  rcftit.lpoliat.  Qm.i  ccrtum  &C  euidcns  pcccatum  imminct  cx  ca  co- 
fuctudinc  &  cohabitationc  :  Dicitur  autcm  Diuindlcgc  in  vcteri  tc- 
ftamcnto,atqucetiam  naturahhoncfl:atc&  vcrccnndia,  gradus  pro- 
hibitus  in  linca  ducda,  idci},arccndcntium  &  dcfccndcntium,  &:  qui 
corum  loco  funt,  vt  patruus,  foccr,  nurus  limilcs :  In  Iinca  cx  tranf- 
iH:rfo,  fratcr,  foror,  qui  corum  loco  funt^hicquc  mccAus  cft  contra 
lus  diuinum,  &:  natur.T,capitali  p^rna  cocrccndus ,  cxl.  pcnult.  D.  de 
riru  nupt.  In  fratrum  &:  fororum  libcris,  gradus  cftprohibitus^abho- 
min-c  claucs  Ecclchx  tcncntc,  vidc  phira  in  gloifis  d.c.litcrar. 

Itcm  rcflitutio  marito  dcncgatur,  fi  mulicr  diucircrit,  &:ad  pcrfo- 
nas  honcJflas  ,Iocumquc  non  fufpcdum,  ncc  dubix  caftiratis  fcfc  rccc- 
pcrit  obnimiam  viri Lvuitiaiii,  crudchtatcm  atquc  fpurcitiam  intolc- 
randam ,  ita  vr  fccurc  cum  viro  morari  ncqucat ,  ncquc  vlla  cautionc 
contua  talc  pcriculum  ci  prouidcri  pofllt.  Puta  li  in  corpus  vxoris  vir 
crudclitcr  fa:uiat,  vit.r  pcnculum  infcratjinhdijs,  vcncno,&:  pcllicibus 
quibus  cam  vt  fcris  bclluis  laniandam  obijciat.  Ea  prcptcr  conjugcs 
omnino  (cparantur  non  modo  bonis,  lcd  ctiam  thoro,  arquc  dum  ca 
lis  pcndctintcr  cos ,  vxorviro non  rcftituitur  intcrim,(cd  honcllo 
in  loco  fbqucllratur,  c.  cxtranfniiila,  c.  litcras,  in  Hnc  cxt.  dc  rcftitur. 
ipoliat.  E  contrariOyidcin  lus  cll,  ii  vir  vxorcm  ciiciar,  &:  a  /camouc- 
at :  Spohaii  cnim  dicitur  vxor  viro  fuo,  &:Iic  fpoli.ic.i:  vxoii  rcditut 
dcbct  viri  pcrfona ,  thorus , menfi, domus  &:  fimilia.  Ncquc  rcftitu- 
tioncm  &:  rcdintcgrationcm  muhcris,vir  impcdict  obicctu  confm- 
guinitatis,qux maaimoniumfaciat  illcgitimum, quiaicflitutio  fcm- 
pcr  ficri  dcbctantc  omnia,c.cxconqucftionedcrc/lit.lpoluc.Exc]pe 
gradum  lcgediumaprohibitum,&  inconcincnti  probatum.  Excipe 
cTudelitatcm  &: inficiiasvxoris,vtantedidiimeft.  Excipcadultciij &r 
probri  manifcfliream  vclnocatain&mfamatam,c.fignificaf]:i,ext.dc 
diuoix.  Tali  enim  mulienrefiitodo  viri,&:  gxnialis  thori  ncganda  cfl; 
Ad  hunc  modum &nCus  & latio confiabit ijslocis  quibus  varic  cradi- 
curfpoiiatosconiugesreftirtti:nonreftitiii.      '  o;*»»;. 

Addendumeftquo cafiirefiitutio corporii? &perfonx dcnegatur,  fjn»  > 
£ tamcn  fugiens coniux  Bc  diucrtens ,  quzdam  capucric  &  amoucrit,  ^'"'J^'' 
tel  occupauerit^  bsrcefrereftituendaconiugi  fpoliato,nd  in  ijs  dcficit  ** 
fatio  pericuIi,re(licutionem  perlbnarimpemens,  cx  ai  g.cJkeras,verfI 
m  cxterts  cxc.  de  reftitut.  (poliac.  quod  iam  attigimus.  Rucfiif  quo 
safu  n^curreftitotio  >  fitque  thon  diuorctum,  noa  tamen  vni  liccc 
dcero  mperftice  nouum  inire  macrimonium,  vc  ex  beaco*Paulo.{acro- 
£m(b3m  £uan|cHumexpUcaiKe;4btuic£cdc^Anoiuato£ihus  nequic. 
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quamconcfaclicendbas :  queis  (i  lizreas,paganumius  ricumque  dc  ' 
diuorctjs  Cnriitianapiecacedamnacum  renouabis  dc  incrodnces.  Mu- 
tacio  enun  vxorum  &maricorum  pcrquam  faciliseitcrub  precexcu 
Eigitij  &adulcenj,  dolose  &  per  colluiionem  quxfici  «confefli,  &  e- 
mencici :  vel  eciam  caiumniose  confi^/&  obie^  vno  vel  alcero  cot^ 
rupcocefte,  {uppo(ico.Sic£(^eiiam  dccipi  nocacurinnc.defngid.& 
maicfic.&  incic.dediuorcijs,nouas  huiiwnodi  nupcias  hisdiuorcijl 
condliacas  femper  £tu0e  ominoias ,  ex.emplis  infoelidbus  nimis^com* 
probacum  eft:  'Nm^qttosVemcomiRixit,^.  Hseccjiscnirem. 

AN  SPOLiATO  REFERTVR  ET  Ot^PONITVR 

QJVAESTIO  DCrUINII  B  T/Ie  P  O  1 1  A  TX  O  N  I  S. 

y  M  igicur  deiedus  &  ipoliacus  re(Hcucndus  ficance  omnia»  ^ 
ProtimtSyCelm  reformstiotfe^fineatnStatione,  vclcges  &  canoncs 
aiuncquamuisprxdo  &iniuftusiicpoiIe(ror,  neque  obijd 
pofliccumnoncire  dominum,I.i.C.ri  per  vim  velalio  modo.I.(iquis9 
C^d  L  luliam  de  vi  pub.  l.i.  £c  toco  dc.  de  vi  &  vi  armac.  1. 1.  D.quod 
vi  auc  clam,  ci.cin  liceris,  &  cocdc.  de  rcftic.  fpoliac  quodvfus  (kn€tk 
^r^  Mf  obferuac.  NihiIominuscamenIncerpreccsiuns,&maxim^  Canonid 
fii^M  ciregulsmulcu  dccrahuttC,acvoluncinmulcis  cafibusfpoliacorcfern 
quzftioncm  dominij,  hoc  efl: ,  per  vim  ipoliacum  non  refHrui,  fi  (po- 
Hacor  obijciac,  probecque  (e  dominum:  acquchoc  probec  incondncd, 
cx  glo(fis  in  1.  (i  doVi,  D.  de  iudidjs,  &  in  c.liccras,  cx.dc  rcfticucipoL 
v^lpecccftcs,camddvi&po(rc{ri6nc,  quamdc  propdccaccincerro- 
'  gacos,  arg.  L  in  cxercendis,  Cdefidcinftr.  vd  per  cabuias  (cuinftru* 
mcncapublica ,  vel  pbriudidoruma^,  vcl  pcr con(c(fioncm  adons 
deiedi.  Ex  his  dicunc  eSe  nocorium,  qu6d  (poliacor  fit  dominu$»^ 
quodqttc  ipfi  vcdomino  rcs  eadem  rdinquendafic:  ac  dolofiiccre 
ipoliacum  qui  pedc  fibi  re(tictti  quod  itico  fic  reddicums  domino  (po- 
ijacodjLin  condemnacionc,D.  dereg.iur.  Qu6  reddunc  infinica» 
quaeilli  Jncerpreces  ex  glofiis  &  columnis  fcribcntium  compilanc, 
quxq.  verbo  vno  apertiilune  rcfucancur,  cx  Li.D .  quod  vi  auc  clam,L 
excac  D.quodmec. f.  ContrA vim^ mdU exceptio ii^  efl^Kcm  fuam, 
(aiunc)ab  inittfto  ponrcifore  &  pracdonc  per  vim  ncmo  dcbct  auferre» 
Iccm  dominus  vi  £i&a,  dotninium  amicdc ,  cancdm  abcil  vt  de  eo  ex* 
'  dpere  valeac,  1.  fi  quis in  cancam ,  C.  vndc  vi.  Quod  de  eo  domino, 
qui  per  vim  publicam  &  armat.un  ccctu  fa^o  pofieflbrem  deiedc ,  ne* 
mo  dubicare audeac ,  nam  ^  de  vi  publi ca  rcus  cH:,  y t  an tc  docuimus, 
ex  Cicbrone,  &cxcocoiure.  Icaque  ador  rpoliatus  illam  dominij  cx- 
ccpdoncm  &c  probadonem  reijciec ,  nccci  rcipondebic,  acludex  ci 
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repudiata  rpoliatum  rcfticuct  finc  cundatione,  folamqucintcrdifti 
cauLim  conftituct  ac  difccptabit,  .vt  fcxccntis  locis  pra*cipitur :  Aiio- 
qui  reofpoliatorilicerct  pofrefrorioiudicio  adniifccrcpctitonum ,  id 
auodomnia  lura  omniupopuloru&artatutantoperc  vctarunt.Sanc 
fiaftor (poliatus  tam  fupmus  eft,  vtadaiirtat dommij  cxceptioncin  a 
/polia»:orcobieda,&:  contravindicct,ac  fupcr  dominio  litc  cotcilctur, 
probationclquefpoliatoris  dcproprietatc  nonrciiciat,  fedc  conrra- 
rio  dominium  fibi  alTcrcrc  &  probare  tentaucrit,conftituta  licc  dc  do-  • 
minio ,  tunc  rcftitucioni  &  interdido  rcnuntiaHc  intcUigitur :  idc6-  " 
quc  dc  proprictate  cogno{cctur,atquc  pronuxitiabitur.  Qu^od  non 
.poccftficri,nilivoIcnte&confcnrictcfpoliaco,vtcftinc.i.cx.dc  rcft. 
ipoliat.  Sic  debenc-accipiloci  omnesiuris  Canonici,quibus  diciturre- 
ftitutioni  &  incerdi^o admifceri caufam  propriecaci?,  in  tit.  de  cau^a 
poirc/r.&:propckc.firticulis,deordinecognicio.vcdicemus  in  cap. 
dccumulationepeticorij  &:  pofteilbrij,  Hoc  depoftcilioncpervim 
ablata. 

Qttod  fi  abfquc  yi  zaod  tlominas  rei  {be  "poftcfnoncm  fucrit  in -  y;^, 
teftus,  exad(HSc  dimiiTo  podeilbreiiiiuilo:  atquc  incontincnn  pro-  y^/noln» 
cc  fuum  dominittm,  &  iniuibmalcerius  pccuparionem,  cum  alijs  ar-  •"f^ 
gumencis,quae  liquidd  oftendunc  iftum  deiedum  non  ica  ftarim  rcfti- 
tui  debere :  Poceric  ludcx  caufa  cogmci  refticucionem  diftcrrc,  iuxca 
ciccdi£bmopinionem  incerprecum.'exdpianifiift«  dciedtus,  fic  paci- 
licus,  fiue  annalis  poireiTor»  vt  ex  iuris  rarione  dicic  vfu.';}  Nam  fi  per 
annam  conciniiumac nooiffimum,  libeiam-  &  quiccam  pofrciTioncm 
habueric,  eamcuebkuc  ommbus incecdito,nec  vUaexccptio  poccft 
impedirc,quin  celericer  vefHcuacuc  rpoiiacos  iftepofieflor  annalis, 
cercumqneeft  omnes  incerprecum  lunicaciones  in  ifto  vetas  non 
^efte,  vc<onfiBcexhi^culis,cumexcit:  vci  poffid.tit.de  aquaquoci- 
diaiia,&«ftiua,&rit.deicinereaftuq.priu.&iiniilibus.ReiHniecur,in- 
quam,  celericer ,  auc pec  incerdi^him  lioc  lecuperanda!  -poileflionis: 
auc  (fi  malit)  per  incerdi^m  vri  poiIid.in  vacua.6c  libenpofleffionc 
'fundi  coniccuabiciu*,  nam  deiedum  pofle  vti,  ctiam^  incerdidirreti* 
aendarmanifefhim  eft,  vt  dixi  m  «o  tca^cu:  .NuUa  igicur  ■domSnj 
«xoepcio  hic  obiici  pocericEx  his  liquecifta  incerprecum  efle  inurilia. 
Non  refltttfititr  «f  ittcBm^Cui^hijckmr  quod  iomintofunii  renuntisuerwt 
Mteieit^iiouem^  Icemiilud»  HtMrefhtuitur  fpoUatm,  (juipafiieieSfionem> 
^vltro,fmevBometurenuntimtiominiafiinii,QuuL,m^  . 
p  oftdfi«nem  amffic ,  quare  ad  eam  reucrd  non  poceft  .nec  qvx  colli- 
guncexc.3.derc(^fc.  ipoliac.vbiclericuspoft  remmdacionem  feurc-  spoi..t!ftf 
£s;nacfODeBi:befieficio-deie£his,non  retncuitursNam-illelocus  non  i^tm.^»» 
eft^neceifcpDCeft  de  cd>usprophattis6ciempoxalibus,vc  foliiis  iurii- 
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pruJcnrKcauchorcs  onmcs  vno  conlcnUi  volunt:  quodnot.it  Mo- 
inixuspoibilios.HarcomniamuIciscolumnis  pcrpcram  vcxanc,qu.'n- 
doqujdcm ccrtillima  fitrcgula  mmrc ciuiii  ,mrccanonico,  munbus, 
atquclcgibus  ommumpopulorj,  Qiiodrpoiiatircrticucio  cclcns  ncc 
jmpcdiri,ncc  diftcrri  poccft  vlla  luris  cC  dominij  cxccptionc  vcl  rcnu- 
aationc,propccr  odiuin  vis  violcnci.f ,  qux  nullo  prcccxcu  dcbct 
cxcuiari.  Eas  dc  dominio  &:  rcnuntiationc  cxccprioncs  Ipoliatus  rc- 
i)cict,  nccijs  rcfpondcbit,  ludcx  quoquc  cas  nori  audict,(cdantc  om- 
nia  VI  dcicclLim  rcftituctin  pollcliioucm,  niaximc  ii  poll  vim  &  dcic- 
ftioncm fpoliatusrcnunciauit :  pr.Tfumitur  cnim  cadcm  vi,&  mccu 
codem,rcnuntjairc  ob  Ipcmamillam  rccupcrandxpor.ciTionis,cx  c.i. 
vcrlitulo,  quia non  crt.Lxc.  dc  rcUit.  Ipoliac.  Quod  ad  pnncipBm pa- 
^ioncs producitur,  cum  rcnuntiant  luribus,  vcl  locis  fibi  crcptis. 

Hmccrticitur  non  bcnc  alHrmari  pcr  cofdcm  Intcrprctcs,  quod 
licctdominii  cxccptio,lic  inutilisad  impcdicndam  Ipoliaci  rclhcucio- 
ncm,  valcaccamcn  adpoircirorium  colorandum,  vtaiunt,  arg.  c.  licct 
cxc.  dc  probat.  Ha:c  chcfis,  vt  fcrc  omncs  fcholalliciv,  rcduc^a  ad  hy- 
pothclim, vlu  tic  hudu  carcbit.  Nam li  dc  Ipoliato  fpccicm  fingas,  ne- 
mo  dicct  cum  cgcrc  dominij  alTcitJonc  &  probatione,ad  coloradum 
pofrcHorium:  fuHicit  ci  pofTcllio  &  dcicdbo  1.  i.  &  toto  tit.  D.  dc  vi 
.arm.Sidc  Ipohatorc  quarras,  fruftra  illc  cx  dominio  poirdlionem 
toIorabit,quam  cclcriter  dcbct  fpoiiato  rcftitucrc:fruftraallcg.-itur,& 
probatur,  quodpiobatum  non  rclcuat,  1.  adprobationcm,  C.  de 
probat.  Ab  iis  citatum  capituliun  Licet  cxt.  dc  pi  obat.  hic  nii  ;uuat , 
quia  pcrtinctad  intcrdidiura  vti  polficlctis,  non  ad  hoc  intcrdidum, 
vtinf.dicctur:Hadcnusdeipolia{:o,qi.idomuiio6£proprictati  rcnil. 
tiauit. 

SftUatii»  Qiii*^  ^  iriterdifto  &  rcmedio  pofTcfro  rio  rcnuntiauit?  an  nihilomi- 
^rtmm-  nus  reftitui  dcbcat,  arg.  capitis  i.  ext.  de  rcftic.  (poliac.  Negant  illi 
J^J^j*'  mulcis  paginis.  dc  co  autcra  non  traitabis,  qui  ance  dciedioncm  pa- 
'    ■  £tus  eft  Cc  non  a6hirum,  dc  vi  futura,  ii  pod  aeiidatun  Jioepaftum  cil 
improbum,  ncc  obligat,!.  lurifgentiHm,^ .  li  pad^r^cnmLfi  vnus,  f, 
pacta,  D.  dc  pa6l.  Quodfiante  deie6tionemrcnunciauit  poITefnoni, 
lcu  commodo  poileilionis,  &c  camenin  eareman(icacpcricueiauir,T- 
d  ccat  folicus:  Cercum  eft,  non  debere  eum  pcr  vim  deiici,  ac  vi  ^c- 
ie^lum  rcfticui>non  audicl  excepdone  renuhdadonis  deciCrocse  154. 
inand;vtfupradixi.Siver6poft  vim  &deie£donem»nondttmpro. 
pofico  interoiifto  vnde  vi,  fpoliacus  cenundauit  poiIcifioni,acque  fu^ 
curx  a^^iooiVecupcfandx  poireifionts:  leuicer  pledque  creduncamil^ 
fumiacerdi&um,  quiahxcpadio  rem'cancum  pdftacam  refpidac, 
«ilemqueinterdi^a^oncm^  d.  LIuriigendumyaiuncq^c,x,decc(lic^ 
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5}ol.  non  obciTc,  quia  de  iure  &  doimnidsCuni  dcbencficiis  ioquicur. 
cd  cafblucio  non  rcmouecargumcncum  cius  c  £x  quo  dubium  fu- 
percK^  an iufb  &  legicima  iic  ca  padio  &  rcnunciacio,  p  lop  tcr  xacio- 
nem  finnillimam  d.  c  verf.        maxime»  it  vis  mccufquc  rcmpcr 
duraoi^  rcm  ipoliacore  recincncc  pcr  vim ,  ici  vc  eius  rccupcrandas  • 
ifulla  vclcxigua  (|  cs  Ipoliaco  rcuircc:  hlc  non  prae&iunicur  (ponce 
renunciade,  qui  Lpoiiacusrcnunciacd.cx.  Er^o,  vc  fic  cuu  hxc  pa- 
Aio  &  rcnunciacio  vd  cranfadio,  ipoliacor  dilcedac  po(IbfGone,camr 
que  vacuam     libcram  (poliaco  relinquac.  Dcindc  ciciia  vllius  vis, 
mccurueru(picionem,  {poliacuspacifcacur,  remiccacque  omneius£c 
cojiunodumpoIIeflionis.  Huiusaucempadibnis  vim,  &  an  iufta  (ic^ 
exrccum,pe£{bnarum,tloci,  cempons  aliorumque  indiciorum  qua*> 
iicace  bouus  ludcx  aritimabicRcnundacionem  acdpio,dc  qua  (ubicd 
conllec  per  inftr92mencunuiuchcncicum,vcl  per  confcilionemipoba^ 
d.  Aiiud  cnim  dicendum  enc,  ii  non  inconcinenci  probccur,  ^cd  pcr  ^ ,  ^ , 
tcftcs,aharumqueprobacionum  moras  (poliacor  de  ca  fidcm  facere  rc/.f!^«t 
•   vciic,  ncc  enim  audiccur,  nifi  pnus  Ipoliacu  redinccgraucric  cclcncer, 
iinccun&acionc,vcprxcipiuncIrnperacores,  iique  verus  eft  icnfiis 
didt.  c,t,  cxc.  de  reflit.  fpoiiac. 

£x  quo  non  abfurdc  ccncari  potc(kyCKcefU6ncmyQitpdJpoli4tit$  re, 
nimtiamtpojpjiiom^  ^  interdiBo^UcitjM.Ta!C3L\  n  non  audiri,  niii  eo  prius 
rcdinccgraco:maxime  fi  vis  armaca  fuic,acqueijpoliacus  conccilecur  (e 
jcam  mulcis  argumencis  refucacurum,pofl:quam  cric  rcflicucus:  icaque 
fada  reditutione  poIIelGonis  difccpcabicur  dc  vihbus  liuiHfinodi  pa- 
^onis.  Id  quidem  didum  efl de  fpoliaco  qui ancc  licei^  pacifcicur,  & 
poireifioni  rcnunciac. 

Aiiccr  pulo  diccndum  vidctur,  iipoflinflitucamdc  poflcfiio- 
nerecupcrandaiiccm,(poliacuspaci(cacur  &dc  interdido  tranfii^ac, 
rcnunciecqueliti,  Sj  iudido  poilcirorio:  liocenripfipoiTclIioniL  poft- 
poCbquomliti,  C.  de  pa^iine  alicuius  vis  mccufuc  pra^rumptioi^c; 
Cum  cnim  a  lite'ccrpta  dcftitcrit,  cam  pcrfcqui  non  porcft,!.  dcftitii- 
ici  D.  de  rci  vindic.  Sed  firmior  erit  padio,  &  craniacVio,  ii  in  iudicio 
fiac,&  uidieisautliontatc,  feuconfinnationc  vciiifuftcntcturKi  co- 
*uetienc,D.dc  rciudic.Li.f.inde»D.dc  noui  oper.nuntiat.  Hxcadci- 
wlemincerdi^icaurampercincnc,  noad  cnminalc  pcrfccutionem  & 
pQctiam  vis acmacx  ic  pubiica:,  cuinon  dccrabicur  padis  priu^orum, 
d.Lfivnns,$.pa£b,  D.depa&.an  Sc  quomodo  ea  padio  noceac  pn* 
uato tranfigenci  6c rcmiccenci,  vaueiniurc  ciuili,  in  iurc  canonico,  in  • 
glotiis  Incerprctum  dc  moribttspopuiorum  dcfinicum  cil,vcdixiadj« 
tran  fi^cic,  C .  dc  traniact.  '  • 

V  cr um  m  bencfidis  Ciericus  Ipoliatus  qui  rcnunciauit  bcncficio^  cUi.  m 
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ffcihttu,  iclTe£gnai]it>noD  tam  ^iale  refUcuicur.  Idque  vari^  tradatumeft 
ab  Intcrprctibusexc.a.c.5.&c.4.ext.dcrGfticfpoliat.fed  cx  hypo- 
•*»».      thcfi  ics  planacrit,  Hieronymus  Clcricus  fuse  Ecclcfia:,id  cll  benefi- 
*         cij  fui  po^dlionc  dciedus  fuit  a  Bemardo  aduedario :  Dcindepbft 
Hieronimusfic  {poliatusrenuimauiceidembcncficio,iHu<iqae  refi- 
gnauit,  in  £tuorem  vel  commodum  Bemardi  ipoiiatoris,  qui  bcncd» 
cium  rcfignatum,  fibi  vcl  alceri  confetricurauiti  Autii  vis  Bernardus 
anteareadbencticiumiUud,  vtcumquerefticuiprocuraucrat,  vt  ho- 
ilie  fic  (spiifimc.  Hicronimus  ad  (e  reuerius,intraannu  dc  vi  fibi  hiGtSL 
'c6qucrirur,pecicq.  fibi  po/reirioncance  oTa  refticui>velab  ipfoBcmar 
do  (poiiatorc  vcl  ab.alio  bcneficij  pofifcfibre,  qui  Bcrnardo  ruccefiic 
cxc.farpe  ext.dc  rcdicfpaiiac.  Idcm  Bcniardus  vcl  cius  hjco  poife- 
iToralius,  excipicHicronimu  poftca  rcfignafle  bcncfidum  illud,pro- 
■ptcrea  collatualceri,  &  iic  Bcrnardu  ciculo  vcl  inllicutionc  dcficcre, 
iine  qua  bcneiiciu  poilidcri  non  poccft;in beneficijs non  c(l poficlfio 
linericnio  .ifiquo,  falte  coloraco,  vtaiunc,  c.i.dcrcg.iur.in  6.c.cx£re-' 
quecibusdcconceir.prarbenda;.Pofi:  rcnunciationc  8c  reiignatione 
lcgirimcta£lam,nonauditurbcncficium  rcpctcnsinc.fupcr  cxt.  dc 
rcnunciac.S^  rcfignacio  fcqucnspurgauic,cmcndauit  vimantcccdcn- 
tcm,  arg.1.2,.  C. de  lis  qua:  vi  mccufuc  caula.  hic  dcccrnit  S.  Pontiftx 
Alcx.^.iurispcridfllmus,  fpoliato  Hicronimo  poflcirioncm  rcfiricui 
dcbcreanccomnia:  Nequcadmitti  cxccptioncm  obicdic  rcmmtia- 
cionis,  quxpoftfpoliacioncm  cinilfa  cft,  nam  pr^liimitur  cxtorta  &r 
cxprella  pcr  eamdcm  vim,quxpoircrtioncabftulcrat:caqucprxfum- 
ptio  lcgitimaeftinodium  fpoliatoris.  Vndcfiredmtcgraci  poflcHio- 
nc,  Bernardus,  vcl  pctitono,  vcl  alioiudicio  velitcxpcnn,  &:  ad  bc- 
flcficium  rcucrti,proptcr  cam  Hicronimi  rcnuntiationcm,niliito  ma- 
gis  crittcrcndus,qu!.iiuris  pra:fumptioaducHuscumfuadet,non  cfic 
vcnfimilc,  quod iponcc rcnuntict, qui lurifuo  icnuntiat fpoliatus. 
Ncc  ]n  pontorio  valcbit -ca  rcfign.itio,  vt  rcdc  not.it  Rcbuffus ,  ctfi 
Panonnit.inus  concuilcnferit,  acpcr  rcrtitucioncin 4crcinditur  tali*; 
ciuracio ,  nid  rcos probationibus  apcrciilimis  doccac  rclignationcm 
iiLuUijnod!  imllc  iion  modo  voluntariam,  icd  cciam  fpontaneam  ,  6^" 
ab  ipio  Hicronuno  cxpccitam  &  cffl.igitatam,  maximc  li  cx  ca  como- 
dum  latisamplum,  &:  ( li  vis  )  conipcnlatfoncm  tulent  Hicronimus. 
Exhacratiocinacionc  diluitnrargumcntum  fupcrius  ,cx  c.  i.  dc  rcg. 
jur.inKj.&c.fupcrhoc,  dcicnunriat.  Namagunr  dc  ciculo  vcl  lurc, 
cuius  cxccptio  non  admitcitur ,  ciim  vis  fidaeit,Ha:c  icaproccdunc^ 
il Ipoliacus  cgcric  inccrdido  intra  annum. 
Sljurtj:^      E  contranonon  ica  obtmcnc,  fi  pofl:  caufim  intcrdidi  vndc vi ,  ab 
JJ|VJ*^".Hicroiiimo  fpoljaco  iaititutam>ilicua#m4icio  Ijponcc  fcnuntuucnc 
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& refignaucrit. Namdcinceps, non  vtique rcftituetQr,  vt  fupra  mo-  devi,  • 
nuimus.His  non  rcpugnat  caput  3.  cod.  tit.  dc  rcftic.  /pol.  ciim  ait  (po- 
liatumrubmoucricxccptioncrcnuntiationis:  quomamibi  CJcricus 
bencficium  habens,  idfponte  ciurauit  corain  ordmario  collatore, 
nullometu  vcl  vicoaftus:  Beneficiumfic  regnatumordinarius  con- 
tuiic  altcri,  qui  poftca  vi  deiccit  cum  rcfignantem,  Hic  idco  proponit 
jnterdidum  vndevi,pctitqucrc  antc  omnia,  &:  ftatim  rcflicui,  ncc 
pofTe ea  reoutiacionem  fibi  obiici,  quia  rcipiciat  titulum  &:  uis  bcnc- 
flcij.  Ac  de  iure  &  dominio  non  excipitur  ab  co  qui  vim  fccit ,  ncquc 
eciam  de  renunciatione  rpoIiari,d.c.  cod.  tic.  Deccrnic  Alcxandcr 
3.non  rcftitui  deie^um,quipriii$  eiurauic  benefictum  coram  fupcrio. 
rc:  pcrrenuntiationemadmifnun,  nonmodo  ius,(ed  etiam  poiTcilio- 
fiemrecedifr<:4refignantc,quiadeffcience  innicuuone,  non  potcil 
beneficiumpoiliderid.c.i.dercg.iur,in  6,  Rcgula  efl  in  bencficiis 
poflefllonemiuitificari  vd  fudentariyexritulofieinftitutionc ,  &  finc 
ricttlo  vet  coUatione  poileflionem  non  procedere  in  bencfieiis ,  1  d  co 
incerdi£kononiuiiarideiedum  qui  poifeflionemamiieritvoluntarii 
renuariaQone,  1. 1. 9. interdidum,  D.^c vi acm.  Neque  dubicatur  do 
viribuscius  refignarionis,  quia  fponcefiifb  fic>ancemetum,  aut  vim 
vllam,  Sc  ante  deiedionem:  qui rarione  vicaror'  obie^o,  c.  2,.  eod. 
Nam  ibiprimi^  vis  fii^  jFuic,  dcinde  renuntiario  eltcita,dc  exprefla, 
qua:  pradttmitac violto.Cei&t  quoque  obie^o  capit.  in Utcris,  cod. 
ric.  vbi  deiure  U  riculobeneficij,  (cu  canonica  inicicurione»  concia 
i^iiaCttm  nibil  excipi,  nec  opponi  potcfl,in  canfii  pofiefibria  huius 
incerdidiyfedauceomniaremtuitur,  quamuis  fic  iniuftuspoi{efror, 
quamuisp|sdo:namineoVap.  fpoliacus  habebac  riculum  ii^  inilicu^r 
rionem»  nec^uc  ipfirenunciaueracance  vdpoft  dciefisiQnem:.  in  (?on<* 
trarimn  vero  riculo  carebac  in  d.c.  3, 

Indenatac6crouerfia»inceromneslnterprecesiaabeneficijpofre(-  ^  . 
iione  per  vim  deieto,refticuatui:aoce  omnia,lic^c  non  doccac  fe  efle  J'jUt% 
canonic^infticucuniy  vel  eciamquamttisfniaAa&^auIiafic  ca  in^cu-  ^**t^ 
^o  6c  collacio  quam  produqc.  Debecquidemprobare  fiiam  pofieflio* 
nem Sc  violencam  deie^onem;  Num vero  praccerca  debeac'  probaro 
;&  proferre  infbcucionem»  coUarionem,  riciuum  b<snefi cij .  Pleriqug 
fmA  Panormicananegancexc.xv    c.  in  liceris  dc  reftit.  fpol.  vbi  CpQ-,. 
liatocUricofruIlra6biicicur»quodnonficcanoniceinfticttCtts,  Sed 
veritts  ,efi:  ritttlitm  {If  collarionem  beneficij,  ppr  ^oIijUttm  oftendi  ^ 
.  proferridebere,  vt  vul^6  cradunc  pofl  glol&m  in  CIemcnc,i.do  cauA 
'pofieflbrisrdcpropriec.  Nam  benefidum  Ecclefiafiicum  >  non  pocoft  ' 
Jiaberi  fine  inlricurione   colIariQne  c.  i.  de  reg.  iar.  ia    icd  coacea 
.faminftirurioji«mi|>Qtoar  n<>»poigftobiicCTg»  «JUQ^-fitiiiittft^Yal 
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illcginina,  dchcr  anrc  omnia  (poliaaimrcfticuerc: Sicintelligc  -Lc.cx 
literis.  Kc£tc  1? lu\ippus¥TmcviSy  valens  Canonifls,vtm  PaulusjCallE, 
Spoliato  fufficit  titulm  colorattts,  vcl  (ju  tlis  c^udisj  vt  ait  yipia.  Nec  dc  QUS- 
viribusdilccptahiturincauiaintcrciidi:  Quodobtincbit,  fiiuscom- 
mune  rcfillac  poiTcinoni  eius  qui  (pcliatus  c(l:Sipoireirio  quam  habec 
ficcontraiuscommunc^vt  (i  vniusparoeda;  Sacerdos  in  aliena  parcrciar 
dccimascapiat,quicafttscft c.ipitis, i.dercdiruc.  fpoliat.  in^.  Tunc 
(poliatus  non  reffituirur,  nifi(lciurc&  titulo  do€eac,d.c.a.  Vciniure 
ciuili  fcribicur  de quiburdam  incerdifVis,  quod  initio  adnocauimus. 

H2caucemaccipidcbcnt,cum  dc  ftatu  ficpoireflionc  vel  lurc  to- 
tiusbeneficij  exiftic  conrroucrfia  inter  Clericos  bcncficium  illud  libi 
vindicantcs ,  non  i ta fi  quistertius,  vciiaicus,  vel  alius  beneficiu  fibi 
non  vindicans ,  aliquid  noui  molitus  eft  per  vim  circa  rem  ahquam, 
poircllioncm,  vcliuraqu:r  adidbcacficium  pertincnt.  Tunc  cnmi 
fj  oliacus  Clcricus,  agcns  intcrdi£to,  non  tcnctur  titulum  produccrc 
dc  quo  non  .niibigitur.  Supra  fcripta  inbcncfici^s  tantum  obtincrc, 
non  in  rcbusprophanis  rcribunt  omncs  Scriptorcs  pragmacici:  non 
fcruaricriain  ui  fcculari  toro.c.caulam  dcprarfcripr.  &:  c.  i.  dcpra-fcr. 
i*icm  i\\  Quod  hic  adiiciunc  dc  Laico, qui  dccimaru  poilclfionc  pcr  vim 
dcicclus  cll,  non  rcllitucndo,  quia  dcvimas  pollldcrc  ncquic, iurc  di- 
Uiiioad  Ecclcfiam  pcrcincnccs :  H;  >c  in  dcciinis  infcudacis  nullo  mo- 
do  rccipicur,  (iinccnmi  prophan.r  :  vcncc  adnnrcicur  incxtcris  qux 
pcr  Laicos  publicc,libcic  pollcirc  lunc.  Ncc  cniin  vis  Hcri  dcbccquiV 
.  tumuis  Eccicfia  obi|ciat  rcs  rpiricualcs,  &  a  Laicis  non  pofic-pollidcr:. 
Rc.!;ius  Magillracus,  cui  incumbic  vini  coi  r;cic,nulla:n  cxccptioncin 
audicc,  aclpoliacum  omncni ancc  oinn  a  i  cilitucir,vtrupradiiAumclfc 
■  Ergo  fpoliaco  non  rcfcrcur  qu.vitio  deininji. 
ixcffttt  Dc  cxccpcionc  ij-oliacionis  cum  Doclonb.non  cfi:  qurprcndum 
fi^lMu»'  ampliusandcicdoquipccicrclhcui,oppon.icur(|  lod  vi  candcm  rcni 
natluscrtabaduci  jano  :  ncquccnim  tioclpihaci  rcfiicucioncm  mo^ 
ratur,  §.  rccupcrand^  Infbt.  dc  Inccrd.  nifi  incnnrmcnci  dcictcus  fuiC 
fcc,  quod  (icpc  dicium  cfi.  Alia cll:  c:cccpcio  fpoh.irionis,  quam  obij- 
cit  rcus,  non  in  caufiinccrdiCti  fcd  cancum  in  pccicoiio  ludicio,  diccs 
&  cxcipicns  (cabaciorc  fpoliatum  fuilfc.  Vc-  um  h.vc  cxccpcio^nii  ad 
pctitorium,dc  quo  tantum  agicur :  niii  iftc  rcu!>  prudens  adiorcm  fc 
kiacuidicio  poirc/Torio,  pct.icquc  Cc  fpoliacuin  rcllituiantc  omniaj3c 
doncc  id  favihim  f-ucrir,  portulct  inhibcri  pcciconum  ,  licct  prius  pro- 
politum,  1.  cum  fundus,  D.  dc  vi  arm.  /.ordinarii,  C.  dc  rci  vindicat.  1. 
fi  dcvi,  D.dcludic.  Quod  vlus  ^quirtin.c  obfcruat,  vc  diccmus  in, 
*  cap.decu;nulationcpccicon)  &:poficil"orii.  Ccccra  qu^dchacfpoJia- 
tioniscxccpcionc  contuscmikcntUTgiad  tit.  dcrcibiiut. If  oJiac  in  <r. 
parumvtiJufunt.  D£  RE- 
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amiila: ,  vel  viurpaca:. 


1  E  D  I N  T  E  G  R  A  N  D  A  M  volunt  Iiitcrprctcs  clTc  rccupcrancla: 


m. 


pofTcllionis ,  nouum  rcmcdium  iiirc  canonico  proditum,  jn 
can.  rcdmtc^r.mdafunc  omnUj^.q.  i.mchiis  'ix'  Licius  intcrdi- 
vndc  VI,  &:ab  co  diflcrcns  m  muIciSjhoc  cnnn  dntur  cantum  ci  qui 
pcr  vim  dcicctus  cft:  Rcdmrc-granda  vcro  compccicci,cuuis  poilciiio' 
iinc  vi&  violcntia  pcralium  occupaturacdccmctur,  cxarg.  1.  vim  fa- 
cjt.  D.  dc  viarm.  Vbi  vim  taccrc  intclhgicur,  qui  poflidcntcm  non 
finitarbitrio  fuo pollidcrcjac  vci rc fiia.  Dcniquc datur ci  qui fua pol-  • 
rcffionc  pcrahum  fmc  vi  pnuatus  cftjar^.  lcgis  5.I.8.I.  vlt.  C.  vnde  vi, 
Vndc  hcct  in  intcrdicfco  vndc  vi,  probanda  fit  dcicclio  pcr  vim,noii 
cftprobandainiiocredintcgrand^urcnicdiojrcdhoc  tantum,  quod 
cum  adorcfTctin  hbcra  quicta  tundi  poAcirione,  caccciditpcrcr- 
lorcmauc  mcuriam ,  &:  pcr  miuftam  occupationcm  &:  dctcntioncm 
aduerlluii  lui.  Dcquibusplurafuntapudcofdclntcrprctcs,  ind.can; 
■rcdintcgranda,Panormic.Io.dc  ImoIa,&:fimiics,in  c.cum  ad  icdc,cxt. 
dc rcftic.ipoliat.  Bart.  laloncm  &: cxtcros ,  in  1.  rcm  qux  nobis.  D.  dc 
acqutr.pofrcfr.  lurcciuihintcrdiclum  vndc  vi,  datur  contracumqui 
vi  dciccit :  ilh iuri  addicur  cx  c,  fa^pc  dc  rcilic.  Ipol.  Dari  quocjuc  in- 
tcrdidum in cum  qui  vim  non  tccit ,  fcd  qui  rpoliatori m  ea rc  &: pof- 
rellionc  fucccnit ,  fcicns  vim  fadam.  Rurfus  addunt  Intcrprctcs,re- 
dintcgranda;  ludicio  tcrtiumiftum  poflcflbrcm  tcncri,  quamuis  ig- 
norct  vi pofTcirioncm  fuiHe  domino  ablatam ,  quodaiurc ciuili prius- 
traditum  fuiflc  infra  doccbimus. 

Indc  nata  qua:ft:io  apud  cofdcni  Intcrpretcs,  pcrplcxa  &:  confuia  di- 
fhnclionibus  &  diuilionibus  infinitis,  an  redintcgranda  dctur  aducr-  ^»th»t» 
(us  eum  qui  bona  fide mftoque titulo  rem illam nadus  cft ,  hodicquc  ^f//'!',''!*;. 
poffidet:iufcciuihconftatnon  tcncricuminterdiclo  vndc  vi.Non-  dcmniL- 
iiullietiamfedintegrandanon  tcncn  putant  poft  Bart.  in  I.  wm  qua: 
.ftobis,  D^dcacq.poflT.  Quiahic  bonafidc&  titulo  lufto  hnc  vi  vlla  in-  ^^P*"^* 
^idlas^eftpofleinoflcm  libcram&vacuam?  quarc  nullo  mterdiclo 
*  poteft  conucniri,  ledfola  rci  vindicationciidquc  probatu  r  a  Molin  ^o 
'  contraAlcxandrum,lib.5.confiIj.in^^confd.  Vcrum  cxcipcrcm  ab 
caiementia rem  furtiuam,aut per  vim domino  crcptam,  quia  lioc  vi  • 
^umpofleflionis  comitatut  omnem  rcifucceflbrcm,  I.  vicia,  C.  dc 
acquir.pofTcfl*.  $.furtiusinftit.  dc  vfucap.  Contraiftos,  ahi  iuris  ciui- 
'lis.&l£aa^nici  Ixuer|)rcccs,fcrc  omacs^vc  Panormicanu>,  &:  cxccri,  la 
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DE  INTERDICtO 
d.  ci^m  ad  redem.  Exiitimaiit in  bonse  fidei  cnipcorem,&  poffctCotm 
redintegrandz  remedium  competere  domino  qui  prius  ei  poflefli^ 
ncper  errorem  autincuriam ,  aliumuecanimiceddit»  priuatuique  eft 
iniudc,  quamuis  dtra  vim,arg.l.5.1.8.&l.v]t.C.vndevi.  Addeinhoc 
tantumvttertiusiftepoileflbrcedarpoflefllonesnon  vtalia  damna 
prxftet,  arg.  lcg;is  compedt,  D.  qnod  vi  aut  clam. 
Ti.ffa    Hocinardculo  vulgacieftthefis(chok(Hca,/»<W/eyorM//^^ 
^^i^^^quod  datur  pro  rcciiperanda  poHelfionedtra  vimamilla»€en(ena* 
mifiaminiufte,  &  abiatam  per  aduerlarittm ,  ex  eo  quod  a^or  piobac 
•ieanteapoiIecLUse>acfuampofscinonem  else  antiquiorcm  &  cond- 
nuatam,  quoufque  fuit  abaduedano  occupata.Itcm  ilivLdjRedint<graJs 
dmr contra pQ^identeboni fide  & dtulo itulo. Quod oflcdit atqucin> 
ferthicnonrefpiciadannaictepusquointcrdidlaliniutur,  fcdamilsa 
iadiu  polseflione  rccuperan  pod  multos  vel aliqaocannos,pcr rcdin- 
tegrandx  rcmedium>dummodo  rcus,  vcl  longi,  vd  lon^idimi  tem- 
porii  prxlcripdonc  nonfittutus.  Vndc  fcquiiur  redintcgrandse  a- 
jinnum  ^jonemvclinterdi^bumanno  iion  iimn,Iccltngintaannisdimtaxat^ 
^^^l^fvtetiaravulgopucanc  iidcm  lcholaftici  intcrprctcs.  Intellige  contia 
ipUim.  eum  qui iniullc poisellioncm  occupauic  &  inuaiic :  nam  q«ii  poH;  cum 
habuit>pofscdicque  bon^fide&  iufto  dtulo ,  fccurus  clscc  przlcnp- 
donedecemamiorum  >  ncc  enim  rcs  vi  pofscfsacfl,  defidtque'hic  ra- 
tio> S. furciux  inflic.  de  rcr.  diui(!  At  Vero  ida  illacio  &  conlequentia 
viiiolaeft>iaUiun  cnim  quod  redintegrandadurcr  tnginca  annis  cocra 
ius  ^eneraleinterdidoru  n,  &  rcgulas  omnisiudicij  poiselsorij,vtin- 
fradoccbimus.  Ciimigicur  rcdintegrandx  pofsclsorium  rcmedimii 
intraanniiapoiselfione  amifsa  moucri  dcbeac  ,ab  co  qui  antc  occupa-*  > 
^uhet  cioncmpofsc^sionis  nouiHImc  poOidebatjfruHra  dirput.ibisdepro- 
d>  tniufi-  Jj^itionc  illius  antiquioris  pofscllionis  ,  ctanhxc  a^o  detur  concia 
poflidcnccm  bona  fide  & iuilo  dculo,  cum  fit  ccrtumhunc ceneri  ad 
polsefiionis  iliiusrcdicucionem^nonadcarteudamnay  vt  diximus: 
lacionc  in  id  manifcnra  lads»  quoniam  illc  intia  eum  an  num  quo  com- 
pccic  hxcAQdo  pofselsodi,  rem  emic,  habuicque  ab  inuarore :  Qui 
quidcm  coro  ilio  anno  non  pocuic  rcm  alij  cradcrc  in  pra:iudicium 
iudidj  poi$efiu>rii,ex  c.farpc  cxc.  dc  rL-flit.ipoliat.  Quodhpollannum 
libera:  &  quictae  pofsenionis  alij  tradidcric ,  vccrquc  toret  fi;curus  co* 
Xiaincerdiday  vcpoftea  dtccmus.  Hocbrcui  di<^o  abcunc  infinits 
quxlliones  intccprecum,  vc  abic  iiiudfJntardt^  vndcv/,poJ}/mnum  no 
vtimur :  redintcrr.indii  vfjue adtr^intaMnnos  vtimw.  Itcm  illud  pro  rel>ut 
PratjitihM  fjffff^  Q^jQj^i^  ^  Ecdcfiaifticis  compccic  rcdinccgcanda:  Nam  ad  res 
ihMj^'  prophanas  &  ad  iaicos  produd  hodic  rccepcum    contca  gloisas  Ca- 
nonidiui^.  Quamuisauteminccrdi^umvndc  vijcompctaccantdoi 
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pro  fblir^us,vc  Cuptk  di^him  eft:Tam cn  v  ulgo  ab  omnibus  creditur 
rediiitc^;raDdam  porrigi  ad res  mobiles  &  fc  moucntes ,  ablatas  vcl  e- 
repcas:  cilm  fpoliatus  mauulc  ciuiliter  agere,  iudicio  cancu  pofsei&ono 
celericerei  pofscfiio  rcdintegretur,eorum  mobilium  vcl  vc  {cmouen- 
■  cium.  Idqucdifi^abintcrdido  vtrobi,  quodincia£kacuvcipoflide' 
cis,  crimitialitcr  trndaripoceft  a6tionc  de  vi  bonorum  rapcorum ,  ex  - 
fUris  cinilis  ticulis.  In cxcensoutcm,  vci  fcrc  in  omnibus ab  incerdic- 
co  vnde  vi,  redincegrandar  rcmedium  hodic  non  dilfeit,quamobrem 
omniaquxinhoctradatu  funtjdc  intcrdido  vndc vi, locum  habe^ 
bu nt  in  rediotegranda:  veluci  dominii  &  iuris  cxcepcione  ei  non  ob- 
ua.  Icemaaonnon  cfscprobandumiuSy  dQmuuum,  titulum :  Icem  itw,  ^ 
accorinonobiici,quod:poilrdereomnioo  ncquc.it  vcl  prohibeacur,  f«J^>K^''  * 
rcm  cuius  pecicrefticucioncm, cum  reliquisiimiljbushoccra^bcuco* 
prehenlis:  cametn  authoresfchoJafticicontraputent,  acredmcegcan» 
dam  ab incerdi£to  vnde  vi  (eparenc  in  multis :  Hoc icparatum  haber 
redincegranda,  quod  eciam  pro  mobilibus  &  fe  mouctibus  dccur,  nec 
non  pro  ponefllone  cicra  vllamyim  ablata :  Qup  caTu  animadqetcen^ 
dum  eft dari eciam intcrdidum  vti pofiidctis ,  vc in  co  tit.  docuimus.. 
Namquamuis  rcdintcgrandacompctacpropter  rcm  &  pofleffionem 
onmino  ablatam:  vti  poiiidetis  veto,ciim  mea  porscflio  turbacur  &  in. 
quietacur,  ncc  in  totum  aufcrtur,tamen  is  meam  pofscflionem  curbac 
veridimc ,  qui  eam  omnino  occupat,  mihiquc  adimic. 

Hicigituradiungereoportctl.5.1.8.  &:l.vlc.  C.vnde  vijCuml.i.C.  fi^£C. 
flper  vim,  vclalio  modoabfcncis  pofscffio  curbacafic,  quarfuntdcijs  fMAfiaf 
quorumpo(seflrofincvipcralmmcftincocum  occupaca&:  intcrucr-  ^ 
la.  Nam  fi  cantum  percurbata  fit,  non  adcmpta,  proditum  cft  vci pof- 
fidetis  inccrditlum :  Si pcr  vim  crcpca,  vndc  vi :  fiabfquc  vi^ius  codi- 
cisin  fupradidiis  locisadiccitrccupcranda'iHius  pofsclfionis  rcmcdiu; 
Primo,  !c\',  inuafor  15.  C.  vndc  vi,  mrmorac  abalocaadof^uno  nonpof" 
fe'^.i.  ncc cxculta quaralius  occupauit,  a  quo  nobis  data  funt ,  non  in- 
iialinius,  fcdab  alijs  dara  tcncmus,  vc  colligiturcxintcgro  tcxtuapud  ^ 
lulium  Frontmum,quodalibinorauimus.  Sicccrtius  pofscfsor,  liccc 
vimnon  fcdc,  ccnccui-  camcn  uiccrdiclo  rcftitutono.  quamobrcm  no 
bene  Canonifta:  libi  arrogfic  lioc  vcluti  nouum  fublidium  contra  ccr-* 
tios  poiscfsorcs,  m  c.  (a:pc  cxc.dc rcfticuc.  (poliac.  Glofsarorcs  cam  K 
5.  iiitclligunt  dc  eo  qui  pofscffioncm  fuam  defcruit,  vacuamquc  vdi*- 
quitpcr  aliquodtcmpus  , quam  alius  vacu.im  occupauit  linc  vi  vlla. 
Addunt  bond  fidc ncfciens  aljcn.im:fcd  laborant quo  modo  cafus  dc- 
cur,  quo  rem  no  mcamhcct  vacantcm  bona  Hdcpolllm  occuparc :  na  • 
hic  rcfiHitlcx  vlt.  cod.pt.  Hoc  mutilcclh  Rctmc  calum  priorcmcx 
iulio  f  a>ncmuti,  j[c]  ii  vis  cum  mcerprccibus^;dicm  cai.  5.  crrorc  mcu^- 
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ria  dommi  pofscflionem  eius  ad  Titi  um  abfquc  ▼ipenieni^se:  non  ce^ 
ncbitarXicius  adionc  &  intcrdidoclcvi,qaiavinemincm  dcicdt^ 
ncc tcnebicur intcrdido  quod  vi  aut  clam,  tum quia non  ad  ftoc  poil 
'ieOioiiumgenus  pcrtinct ,  fcd  tantum  ad  opcra  qua:  in  folo  molion- 
tar,Cumquiahicapcrtc,non  clam  hindum  cft: mgrcfsus.  Tenebitur 
CV^omomentarixpofJeporjK  intcrdiclo  rcftitutorio.quodcompetit ,  li- 
cctvisnccpublica  nccpnuata  hicritcirca  pofscriioncmadmilia,!.  8.- 
C.vndcvi.  lhimoment.i)'ixpol]l'p)orj!s  intvrd/ci:um,a[ias  momcntiiudi- 
cium,  alias  cclcris  rcfoiinatio,  lii^nihcat  rcllitiicioncm  cclcrcmpoiscl-- 
fionis  alicna:» {htimfacicndam^  &:ancc  oamxxfme cun^auone^  vcfup, 
dixinuis. 

Htnmf'     Arquc  vthoc  rcmcdium  polsclsorium  compctat,  non  rcquiritur 
^j»*t9f'  vi  crcptam  cfscporscnioncm, quod m  Digcfris  cxigcbatur:  Scdlulfi- 
citamifsam  ,  qu.imuis  citra  vini ,  qiiamuis  cu  bona  hdc  cam  dctincas, 
Qu^od  fi  mala  Hdc  !Cicns,alicnani  polscdioncni  cch  vacantcm  occupa- 
T..vit.  c.  ucns  linc  vi,  ramcn  vtpr.udoccnlcbcrc,l.vIr.C.vndc  vi,  ac  tcncberis 
vnicvf.   jnrcrdido  rccupcr.nuLi:  pofscnionis.  lus  dt^cllorum ,  quia  vis  hic  a- 
bcrat,  nondabat  intcrdictum  vndc  vi:  non  potcil  darc  inrcrdidum, 
quod  vi  aut  dam,  quia  non  pcrtmct  ad  pofscf  fioncm  crcpr.mi  iic  abla- 
tam ,  fcd  ad  opcra  qu.c  nobis  inuitis  aut  ca:latis ,  non  nirc  hunt  in  no-  ' 
ftro  vcl  aljcno  folo.Qu.irc  folafupcrcrat  rci    dommi}  vindicatio,fed 
hoc  luftinianus  immutauit,  d.I.vlt.  Ex  rcgulanaturc,  quodtuum  n5 
cft,  dcbcs  intcllig;crcahcnum,  ncquc  rctincildum  cfsc,  tamctli  domi- 
iium  ignorcs.  Quain  I.  vlt.  difputantinutilitcr  ,an  rcuscxcipcrc  va- 
lcntdcliio  dominio ,  vcl  dc  fua  quam  priiVshabucrat  pofscflionc  rci 
ciufdcm  qu.im  pollca  vacantcmingrcfsus  cll :  hx  cnim  cxccptioncs 
aducrlus  momcnti  cclcrcmrch^rmationcm  nonaudiuntur,  vtllipia 
didum  clh  Rcs  occupata  priihno  ftatui  cclcritcr  rcftitui  dcbct.  Ct- 
tcrumdiclal.  vlt.cftdcpofscflioncabfcntis,  vacantcpcr  ahum  fcicn- 
L.c.fifer  tcracimprobcoccupata  6c  intcrucrfi,  l.cx'.  autcm,  i.C.fi  pcr  vim  vcl 
vmvfU'  alio  modo,  cll:  dcpolscfiionc  .ibicntis  quamillc  pcralium  rctincbat» 
«V^H-  fctuum,colonum,  inquilinum,adorcm,propinquum  ,amicum,  &:c. 
tmb.fit.  Qui  ablbnti  rcm  cuftodicntcs  &:  tcncntcs,  pcr  vim  pofseifionc  dcie- 
£ti  fucrunt:  hi  licctnccdolnmi ,  necpofscfsorcs ,  necadomino  man- 
datum  habcntcs,  tamcn  agunt  dc  vi,  ftatimquc  rcftituuntur,  ctia  poft 
'         annumablatarpofscfliouis:  Quod li  itaagcrc diftulcrint,  dominus  rc- 
ucrfusagctdc  vi  &:  intcrdiclo,ctiam  poftannum^qucpr^tcrcomnui- 
ncsiurisrcgulasconccdunturin  odium  violcnti^admifsc,  conrra  ab- 
-  fcntem  indefcnfum,  vtantc  monuimus.  Ex  iftis  palam  ht  rcdintc^ra' 
.  dam  lurccanonico  non  cfsc  inucntam,  fcdcxfupra  dictis  lcgibus  pro- 
fcccam.  parcc  etiaua  uon  bcnc  djia  quod  poiscisorium  rcmcdium  ca- 
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pitisf^pecxt.  Jerertit.  fpoliat.  nouum  iit  iuiis  canonici  flib/idiuni, 
contra  lurisciuilisngorcm  mucntuin ,  quia  odigentisannisantc  In- 
noccntium^.authorcm  di£ti  c.f^pe,  Impcratorcs,  Conflantiiuis  in  d. 
l.^.C.  vndc  \  1,  &:  Arcad.  &Hdnoriusm(i.l.  8.  cod.  tit.  tci  tuim  pof- 
lcirorcm,  adqucmalicnapoircflio  fincvi  vllapcrucncnt,  volunt  tc- 
ncri  momcntiiudiciopoflcfTorio  ,  &celeri  rctormationc  rcm  rcH-i- 
rucrc:  Diclalex  5.  loquicurapcrtc  dc  tcrtio  poircllbrCjqui  loca  ahcna 
iibi  abalijsdatarctinct,  vtcftapudluLium  Frontinum.capitulum  ix- 
pccocrcctcum  qui  focntcr  ab  inuaforc  pofTcflionem  rcccpit.  lihi 
verolex  5.  &lex  8.  C. vnde vi, plcnius  confulunt  domino,cum  gc- 
ncraiitcr  prxcipiunt  eum  pofTcflbrcm  tencri  finc  diftindionc  lcicii- 
tix  vcl  ignorantia;.  Qui.radonc  vcccres  Interprctes  rc£bc  dixcrunt 
redincegrandam  competere ,  cciam  aducrfus  eum  qui  bona  0dc  &  ig- 
norans>  aiienam  poflemonem  ufurpat,  vc  fupra  diximus. 


DE  PROBATIONIBVS  IN  HAC 

-     MOMBNTI  CAVSA.' 


Vi  exhocincerdido  pecicie  anceomnia  reftlcui,rdapro^ 
bare  debec^  vim,  deie^ionem,  poifeflionem.  Scilicct,  quod 
viseila^en^,  quodpcream  vim»po({eifioiie  iiiifpolj^ns 
^cil^  eamquc  amiiic:  Deinde  qtt6d poflidebac,  cum  deiicerecur,  1. 1. 
*  tncerdidum  aucem,  s.iionaucem  alijj  D.  d^  vi  acm.  c.  confulcationi- 
bas  10.  iniine  ext.de  Qffic&poceft.iudic.  delegad.  c.  olim  u.  c.  ciim 
ad{cdem,excde  rellicuc.  fpoliac.  Poircflio  in  primis  probaoda  eft, 
ncc  enim  vl  ce  depulTum  oftendere  &m  eft,nili  ce  poirelTorem^ac  po^ 
fellione  ddedum  oltendas.  Inqiio  malaerac  Cxcin^  caula,qucm 
Cicero  refticuendam  e&e  cQnceadebar,  ex  eo  folo  quo  Ebuci  us  vi  & 
armis  eum  repuIiHec ,  propcer  odium  vis  publicar,  armaca: :  Nam  re- 
moca  ei  dillin^one^qui  non  pollidec,  non  dicicur  fi>Qliacus,  vc  fupra 
di6^um  e&  lacis.  Ifta  aucem  iuns  vcriulque  rcgula  lacis  apcrca  >  varijs 
hmicationibus&exceptionibus  Incerprtcum  inuoluitur.  Ii^Iumma 
patancnonrcquiriprzcis^,vt  vis  &deiedio  exprelfim  &  liqu id^ 
probetur ;  Sed  lacis  cllc  eam  probad  obliqu^,  inaire^e^vel  pr^Ium^      .  ^ 
l^dncylicetador  dijreao  &iiquido  non  probec    vi,  mctu,  clam,  vel  ^ojjef^^i 
doloadnerlanj  pofleflionem  amifilse.  Sacis  else  li  probct,  quodan-  proL-.r.t, 
ccapoffidebaty&anciquioremelseruam  poIselliQncm  oftendatjad-  '^f'^^* 
deredebentifiante  reum.IepoftediIse,&  areo  pofscflionem  liiam 
occupan  monftrauent.  Hoclbioardcuioanuquiorisvclantccec^n^ 
tis polseftioniscancum  probaco  peraccorem,  voluncex  copraTumi, 
quodreus  (hodiepo6eIsor)iicec  v^contraeum  non  probata,  ^am 
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pofseriionem  iniiafit :  praefumi  quod is  inuito  vclcxpul/b petitore ca 
icm  occupauit,  nifi  idcm  rcus probct  fc non  vi  aut clam,  ncc  imullc, 
fcd  iiiLC    caula  lcgitimapoflidcre. 

Dcniquc  Rcgulam  hiciigunt,  probataantiquiori,  vcl  antccedcn- 
ti  polTcflionc,  nouam  prxfumi  violcntam,  clandcftinam  &  vitiolam, 
nifi  contrarium  a  rea  probetuf  arg.  capitis licet ext.  dc probat.  cum 
¥lt.  C.  vndc  vi.Hxcopiniointerprctum,  ncc  iurc,  ncc  moribusdc- 
fcndi  potcll  in  co  a^orc,  qui  ittdicio  cxpofuic  Ccvi  deic^um  &c  fpo- 
Iiatum,atquc  reoid  ncgante  admifiiis  dradeiiis  rciprobacionem:  vira 
&dcicdionem  aUeganci,ciusprobatiaiiicuinbic  1. 2.  D.dc  probat.. 
toul,  I.  D.  «le  vi  an».  &  (bxcentis  fimilibus.  Ncque  ei  hoc  canti^  o* 
ften<lere  prodcritquodantereumpoffidebat>  nam  inde  non  (equi* 
Curquodrcus,vi,clam,prccario,  vcliniuft^  ^ofleflionem  fit  nadus, 
non  prxfiimicur  vis  &  ooluSy nifi  probetur:  im6  commodum  pofiefr 
fionis,  quodnunchabet  reus  pro  ipfo  ^cit,  cumque  dominum  &iu- 
ftum  pofTeflbrem  arguit,  vt  omnes  notant  ad  f .  commodum,initit.de 
intera.&  ad  L  fiue  pofiidetis  C.  de  probat.  Idqae  erit  dtra  dubium  o- 
ninC}  fi  hicreus  6c  pofiefibr  liberc  fic  quiete  perannos  ahquo  c,  vel  edS 
amio  VRo  integro  pofledcrit,ne€  yi,neccia,nec  preeario.  Athoc  cafii 
(cholafticorumliipradidam  opinione  nemavrq[uaaudeatafierere:csu 
metfi  ea  vfii  vaiere  quida  temcrc  (crip(e]it.Dixi  temer^  ex ipfius  vfiis 
authoritate,&MoIinacoad  ConniiaAlexandri,pofi:  glomsCapitis 
cum  Ecclcna,  ext.  de  caufitpofier.  &  proprict,&c..acCedens,  exc.  de 
rc(lic.rpolfac.aliofi|uemeliorisnota?  auuiores»  vc  Decium»  Oldfad. 
Afflidum  &c.  Qupdquealij  c  diucrfi)  obcrudunc,probaci  antiquiori 
'poficfTionc,  iuniorcmprxfumi  vicio(am&iniufiam:hoc  tantum  di. 
citur  in  mterdi^o  vti  pofiidecis :  Ctim  vterquelitig^^tium probauic 
poflcflioncm  vfque  in  dicm  &  tempus  inchoatx  Htis :  m  ca  rcpugnan- 
tia  probationttm,pra;fumitur  pro  andquiori  pofiefiione,qm  fcnfiis  e(b 
d.c.Iicctext.dcprobar.  vtinfr. diccmus, idquc  magis  adhuc  vcrmn 
iniudiciopcticorio.Ergoquidicit  viie  deicdura,  qui  vim  &  deie- 
4lioneniaficric,  eam  probare  debet,neccifufiicit  nuda  prxfumptio 
andquioris  vd  prarccdendspoiTefiionissea  noncoduditadcfie,quo4 
con  tigit  ahcfic».vt  ferc  Brocacdicum. 
^"'.fut^  Qh*  ^oc  negare  non  pafiunt  in  iuterdiaio  vnde  viifruftraid  ten- 
nifi^cit  tant  inredmtegranda,  dicuntqueeum  qui  non  agit  interdifto  vndo 
mtH»^'  vi,iiccvimallegac,fcdredintcgrandiun  firaplicitcrproponit,  in  hoo 
Jlijfer  ^^^^  icftituatur  amjfiapoITeflio,  &  pcr  aducrfirium  occupata,  vin- 
ccrcin  hocmdiciorcdintegrandacjlicet  vim  fpoliadonem  &  dcic- 
-aioncm  non  docucrk,  dumroodo  probec  andquiorem,  vcJ  mehus> 
j^ra:ccdcnccmfuampoirefiione9>iiuncaieoQccupatam,  yincet>  in^ 
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qiiam,et(i  dc  vi,metuue,dolo  &  clandcftino  faclo  aduer/arij  nilul  do- 
ccac,  quia,  inquiunc,  cum  ancca  ponidcrec,  (cquitur  ipd  ablacani  cHe 
a rco  pdflcffionem.  Qux  illacio  conicdio  pianc  tal(a  cfl,  nam  rcus 
&poiIc/Ibf^pociucabalioremhaberc  bona  {idc>  velfi  vis  maia  Hde: 
idctncllfiiidkiponedic^ingrefrus  rcm  planc  vactiam,&:  pro  dcrclido 
liabicanL.  Deniquc  pennulcis  in  caiibus,  reialiense  po^moncm  habc- 
^polTum,  quam  domino  non  eripiiinecabftuii,  ncquc  hk  {poliatum 
&  dciedum  i  me  dommum  dices :  Qmnimo -ciki  cgo  (im  in  libcta  fie 
quiccapofTciGonefundi,!!  illea^or  per  redintegrandam  me  in  ca 
pofTeilioneconturbetyCamqucamevelitauocarc ,  c^o  contrario  rc«> 
<iintc^randziudicio9veletiaminter<lido  vtipollictccis,  pccam  vc 
«ihi  hceat  poffidefc  vtiantca,  &  hocanno  poiTedi,  non  vi,  nec  clam 
ducprecario.  Quod  eftcerdffimum,  ii  cgoperannum  vlcimum  retro 
a  citatione  computandum,  talcni  poireflionem  habucrim,  vc  parct  ex 
toto  tra^tu<de  interdido  vtipoifidctis.  hinc  dctegitur  ablurdum, 
qu  odcft  in  pncdi^intcrprctu  opinidne;  Na  il  li  pucant  redinccgraiv- 
d«c  pofle/fionis  a^bonem  durarc  vCqac ad  triginta  annos  (quod  tame  ^'^j'»*- 
i^&a  rciiacmns)&  fic  ei  qui  Ubere  6c  pcifice  polfisdit  anis  viginci  no-  fZ^lj^ 
nemyfuampollc/fioncra  aufcrri,  per  rcdinccgranda:  iudidum,  pro- 
batatantt^m  aatiquiorc  poflcflioneance  annos  criginca,  citra  vilam 
^ominij  allcgationem&probationem.  Abfiirdumyiuquam,  inribus, 
Hc  moribus:  Qnare  Molinsus  red^  ad  conlilia  Alexandri  eam  opi- 
nioncm  reiidty  iicet  ahbi  in  addidonibus  fins  iuris  canonid  obiter  ea 
dtaueriL  Enimueco  ii  a&or ,  qni  nupcr  etat  in  po(relfione«aUquo  cafii 
cam  amilerit)  non  vi,  mcruuc,  non  dam,  nec  dolo,'  icin^diis  aducr- 
£irij,  dcbecinccaanhum,  a  po^dfione  amillaiibi  profpiccrc,  Sc  inter^ 
6i€to  aliquo  poITcifionem  uiam  nandici  6C  rccuperare.  Scd  quia  non 
poteftagereinterdi£todevi,  cdm  vimei  nuUanitcccrit  adueriarius, 

vi  non  contellabitur,(edagocincraan]ium  redintegrandx  iudido,  AMrimtr 
vtfibiredinccgretttr,2S^reiHcuacur  ruapollcifio»  nuperatnilla,  qux-  J"''^'J^' 
que  per aduerfanum  nddifsime ,  6c  ab  anno  iic  occupata.  Hic  faceor fa^. 
'  uifficcre  probacioncm  anciquioris  poITcIsionis  i nincdiatc  prxccdcn- 
tis  cam  quamreusnouifsime,  &aDannocancttm  cil  conrccucus:  imo 
rufHcicprubarc^quodreus  pcrannuminccgrum,iiberc  £c  quictc,nou 
ponfcdic.  Tuncprobacaacfcorisanciquior,  &  antcccdcns poiTcisio^  li> 
cccquibttidam  inceruallis,vacua  vel  incermiiik  fucric,  camenprxlu- 
mituracincclhgicur  concinuacavIqucadtempusiIlud,quo  rcus  ea 
aouirsimcingreffiis«fi:;Nam  animo  polse&io  rqtuiccur,  quoufquc 
«unahusoccupaucricjvcnoc.iii  l.clam  pofsidereS.quiadaundmas  D, 
deacqu.  poiser  quod  /atis  oftenfum  cH:  fupra  in  hoc  tca^tu.  Ad 
fcttacmoaumpoiici  i^cde,  ^eocprobauper  adorcm  aouquiori,^  • 
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anccccdcntiporscfsionc,  prxUuni  &:ccnrcn  vitionim  inmftam  rei 
pofscfsioncm,  liccr  non  probctur,  quod  vi  mctuuc,c!ain  aut  prccario 
rcmoccupaucrit:  Ilio  ctiamm  ca fpccic, pioponi  poisc  mtcidicluni 
vti  pofsidctis;  quamuis  nro  retincndapolscfsionc  tantum,m  qua  tur- 
bamur,&:  quam  habcmus  propric  compctat.,non  pro  ca  rccupcrandi, 
quam'm  totum  amifimus,  Scd  dixi  Lrpms,  omillo  i  ccupcrandx,  &: 
rcdmtcgrandx  huius  pofscfsionis  icmcdio,  polscrsioncm  ajnirsani 
fcruari  pcrmtcrdidum  vtipofsidctis. 
Qu^dautcm diximus in  hoc  intcrdiLlo,  &:  in  rcdintcrgiand.i, in 

.^««K»  O  primis  cITcprobandum  quod  poindcb.iin  cuni  mc  dcicciib,  &:  poflcf- 
"^"'^"^  inualifti,  vcloccupafti  d.  1. 1.  K  mtcrdiclumautcm  hoc,  dc  vi 

j?*/»*f  yft  ann.qua:ftioncmhabct,quicquahfuc  pofld]io,&:  cumfuc  tcmporis 

/«•W-.  probari  dcbcat.PoflTcfllo  naturahs( vuigo  corpoiahs,fcu aduaHs)cum 
aniinodoinini:pcr{c,autpcraJium,  vtcolonum&:  conduclorc  pio- 
bandacft:yclctiamciuilistantumpoircflio,cumanimo  tantum  pof- 
tc/Iioaemrctinco,vc{unt  ca  quibus  infidcrc  pcrpctuo  no  poflfumus, 
Tclqaxtantiiperrcliquiinus  mox  rcucrfuri^l.clam  poflidcrc,§.  qui 
adnundinasy&toto  tituIo^D.dctacqu.  pofselT.  1.  r-  ^ .  clciicitur,§.iiijc 
autem,§. quodvulg6,dcviarm.dcquo  vidcfcriptafupciius,inc.  dc 
poireffione.cuiusautem  vd  quanci  tcmporis  poflcflloncm  ador  pro- 
bare  debeat,  nil  ccrti  definiunt  prttdcnccs,&:  gloflatorcs,  an  plurium 
9nnorum,an  vnius  tantiimanni,gn  eius  tcmporis  vcl  momcnti  dum- 
taxac,quopcryjmdeieause(V.Siaditttecdiaum  vti  polfidctis  reC- 
piciasthocanni  vrtiraiintegii  poffeflionem  liberam,  &  inconcuflam 
rcquirit  in edi£bo  VtxtotiSyVtthocMtnm,  nKvi^neccUm.ncc pnctnrioifpis 
€s,vtihoc4fmopopdiai,itapofideAs,  Q^odvfusfcruatdiftriac.fi  vcro 
te  referas^hoc  rccupemndjc  incerdiaum»&add.l.i.  $.  interdi- 
^tumboc,^  viarm.  Sufficit  prbborc,  quod  ninc,  cum^deiicerecur 
pofsyebat.  Probacafiifiicic  poj(re{si.oei^temporis,quopervimd(S 
icaus  c$:  veruffl  idadmomentum  deieaipnis  non  debet  rcfcrri ,  vt 
aitlcx^. D.  decondia.;tridc.  nec  ad  hot«  vel  momenri vniuspof- 
feisionem,  (edlarius»  &  ex&nfu  communihec  accipics,de  eo  qui  per 
menfes  aut  eciam  meniem,^  vel  dies  aliquoc^  nacuraiicer  &  ciuilitcr, 
animo dominipofrcdit,  palam, bberc,  & pacificc.  Ncque  cnim  hic;, 
anni  vmuspofreisioexigicur/uffidtquodcfic  ciimdeieaas  fumpof- 

r  frm  ^**^^™>^'  *•  cum  fimilibus.  Debecigitur  ab  aftoreponi  &  probaii. 

fJljir  tcmpus  d<waionis,juxcaBart.inl.i.hoctit.Aliisahtermalciairien-^ 
ribus.fedcontraeam aaorisintentionem^probattonem  Reus au- 
dietur,  excipicns  &  probans,  quod  eodon  i{^empore,  vd  etia  mo- 
mento,  vclantc,acpoft,ipfe«us  fohis  ver^  &  Hber^  pofiidebac:  vdi 
quodtcrriusaliquis  foluspoisidd>aiipon  ipfcrcusJioccaimfiliqai- 

do<  & 
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do,  &:.ipcrti{siinis  docamcncis  probetreus,  indc  ncceflArio  cfTicitur 
adorcmnonponcdiirccotcmporcquolc  dicit  dcicdum  &:  polscf- 
rorem,Panormit.&:  Immolain  c.  i.cxt.de  rcftitut.fpoluu.  Dccil.Ror. 
410. in  antiquis.  Atquc  lioc  loco  notanda  cft  collcdio  glofsatoru 
in  c.  fupcr  hoc  cxt.  dc  renunciat. adon  diccnti  &:  probanti  fc  Ipolia- 
rum, pofscobuciarco, quodadornon  fuitvi  dcictlus^fcd quod ipfe 
rco  Tpontc,  &:  Iibcrc  tradidic  pofscfbioncmjnon  vi,mctuuc,non  clam 
autprccario  :  atqucin  hocconcurfu  faclorum  concranorum,  admitti 
probationcs  rci  SiC  a£loris.  Quid  crgo,  (i  rcus  piobet  i'c  pofscfsioncm  ^jXZ.^k 
ini^rcfsum  fine  vlla  vi  &:  violcntia:  m  concrarium  probct  a^Vor  Tc  per  cnntrart^* 
vim  fuilTc  a  rco  dcicdum  &:  fpoliatum,  vt  hodic  fcculi  improbitas,tc-  ^*** 
ftibus  cx  vtraqu-cpartc,  etiaminre  omnino  contraria  nunquam  dc- 
ficit:  Cuiusprobatiopotiorcrit?  an  rci,  Vt  vulgusait:ncutiqua:ima 
adons  licct  duos  tantum  habcat  tcftcs  idoncos ,  dc dcicclionc  viole- 
ta.  prxferuntur  cnim  nulle  ncgantibus :  Nam  vis  &:  violcntia  cftmc- 
ri fadi, ac  verc  8i  diredo  cadic  in  fcnfum  teftis,  qui  vidit, audiuit, ho-» 
mincscoaclos,armacos,  vim  tacicntcs  voce,  minis,  krro,  manu,  fu- 
ftibus,&  aliis.  Spontanca  vcro  traditio  poirclIionis,qiiam  rcus  probat 
non  ita  fenfibus  &r  ocuiis  teftium  fubiicitur:  nam  fpontaneus  adus  cx 
animi  tacitaconfcicntiaomnino  pcndct ,  magis  quam  voluntarius, 
(ailintPhilofophi)  vnde  magis  certaefl:,  probatio  adons,  vt  benc 
fcnfit  Innoccnc.  in  d.c.fupcrhoc.  Angcl.  in  l/i  quisad  fe  fundum,C. 
ad  1.  lul.dc  vi  pub.  Rurfus  in  duplici  quarftione  fupra  dida,&:  co  pro- 
bati-onumrepugnantiumconcurfujboni  &:  lapicntis  ludicis  arbirrio  • 
difccptabicur ,  qua: probauoncs  pra^uaicanc ^  vc  aic  Icx  ob  carmcii, 
P.detcflib.  '  ^^^^ 

Quodauccmhtcdicimus,  probari  dcbcre  poJfTeflionem  &:  dcicc-  domm.mm 
cioncm,adduncvuIg6Dod:ores,cxc.2.dereftic./poIiat.in  6.  cxarg. 
Opicis I.  depnefcnpt.m       c.cauiam exc.de prxfcript.  Infupcr  do- 
minmin  6c  ius^  fiue  titalttm  allegari,  prodttd  &]probari  debere  pcr  ac- 
torcm,  fi  ius  commBne  palam  &  aperce  refiflac  fiia;  pofTeirioni ,  fi  mrc 
<ommuni  nequeac,&prohibeacur  pofliderc  rcm  qua  fedicic  Ipolia* 
tum :  veluti€  ]alfciudediiiaquadam,nontamcnprophani  &c  Jnfeu- 
data,  fedinerc  ipihtali,  aucaliqu^  refict4&  mere  Eccleilaftici  dicac  £b 
dicie^lum.  Hoc ver^tantum|admittefemiti vi  qnotidiana,  &  in  fun- 
pliddeie^on^qaam(ub  oomine  ^liacionkiuscanonicum  fxpe 
inteHigit,  vtpropius  incuetttiapparebicVndein  vtipoffidetisinccr. 
^Ao,  eaittterpretfttio  feo  limitatio  magis  obtinebit»qid^  eo  per  vt 
^oliatusnon  didtur;  Nonadmitceitm  in  vi  atfed  &armaca,  qiiae 
ftnfli  vfijiiam  poSEtShn,  licec  inittHiifimo^illegitiflK),  vcl  prcdoni  dc- 
Jbctinfisirii.ttecTHinLCiCiiIi  ftQbacioaemrequirit,  vt  cx iuris  ciuilis 
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rationc,  quani  mai;is  fcqumuir,  cxiflimant  Forcnfcs  Scriptorcs.* 
Ji»  f^tiu-     C^od  ai bcncliciaactmct,  Clcncus  bcnchcio  lc IpoiiacuiU  diccns, 
2»»«Aw.profcrrc  dcbct  c  culum  (altcm  coloracum ,  cx  c.  i.  dc  rcg.  mr.  in  6.  vc 
antc  dictum  cll.  Unc  ctiam  in  rcbus  prophanis,  Ci  vciit  Ipoliatus  ac>or, 
poccricallc^;arc8i:  probarc  ticuhmi    dommmm  quali  dcfunctoricSc 
incidcnccr  adcolorandam  luampollclhoncm,  quo  ma^isapparcatm- 
iuftc  dcicc^us,  cxarg.capitis, hcct,  cxc.dc probat.  Id  latiiis  cxpcndcrc 
cum  Dodoribus  planc  rupcrHuum  cllct,  licut  &illud,  C^orf/«<//(7«>« 
^umui»  hoc  poncflbrium  dc  vi,  fit  lummanum,  cx  1.  momcntancx,  C.qui  lc- 
ptrmmmo'      pc^rfo.  ftandi  in  mdic.  Vnde  non benc coUigunt  dc Plano ,  cx  Cc- 
MiUaum.  mi-plcnis  aclcuibus  probacionibus,  vcJ  cciam  rohs  prarfumptionibus, 
hanchtcm cflc iUco  & primlrcognitionc  dilccpcandam :  Imo  {  aumt) 
f  im  probari  vniusccftinionio.  nonbenc^inquam,  quiaplcnx  &:  mtc- 
grx  probacioncs  dcponeifione&  violencia  reqninincur,  non  minus 
quimincriminibus}  Hicenimrcncentiaplcm&dcfiniciui  poniifo- 
rij ,  tum  condemnacio  grauis  fcquecur  concra  reum  (poliacorcm ,  vc 
fupra  monuimus#  Adde,qu6dpo(rellioniscommodumiicmaximu, 
vcaic  Iuftinian.iia vcaliquis  leuicernon  (iceo  priuandus.  luribus  qui- 

4em  cautumeft»  hociudicium  efIemomencancum»& celericer  rctor* 
mandum»  vimcelcricer  e0c  rcprimendam;  Sednjfquam  reperics,  il. 
lud  de  Plano,  primi  cognicione,  &  (emiplenis  caucum  probacionibus 
defiuieJumeUCiidabhorrecinacurapIeni&  definiciuiiudidi.  Sane 
Ttmnj^-    vis  armaca,redicio,5c  pugna  durec  adhuc  inter  licigantcs ,  Prscor 
hatmi  no  anccomnia  ftacim  &:  pruna  cognicioneeam  compercct,  fiftitquc  gra- 
/2«r.  uilfimis  poenis  fc  incerdidis.  Sic  incerdiccbat  oJim  vim  fcri  veto,  sc  no 
parcntem  ilico  cxtutbabac,co(:rcebac  grauicer  manu  miIicari,nonnun- 
quam  eius  direpci  {iipelle^le  &  familia}  xdibus  qpam  cius  (olo  fbtim 
'  aequacis,  cicra  vUum  cogntcionis  ordinem»  iitreimperij ,  vinbus  Prar* 
tui:x,{eumanu>  vt  aitlexx.  D.4eorig4ur.  quodcx  Cicerone,  &alij$ 
probatisauthoribus  nocumeft.  Ininterdi^o  quidcm  vti  poffidetis, 
(iunmaric &in  lids  ingrcifu  iudicatur  lidcula  vindidaruin)  Gallis»  il^ 
(ygdauiay  alijs  Inferimy  vt  dicemus  in  eo  interdi^lo. 

QVANDO  FINIWR  INTERDICTVM 
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Vo  tempor&dnreracfiniatura^o  velius,pofleifioncm  vt 
^j^^  creptam,  veialio  modo  aminara,  perrequendi  &  recuperan- 
W^'»  di»  fiue  per  hoc  interdi&um » fibe  per;iuris  canonici  redinte-' 
grandam,  quacftiodubia  eftintextu  &:gloiris  horum  drulorum  :ni 
aiitcriuris  duilis^aiicer  iuns  canomci,aiiter  forenfiumlitecarum  icdp. 
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corcshicrcntiunt.  Tniurcciuihapcrtilhmum  cfl  PrvXtoriscdidum,  I.  - 
I.  D.dc  \  larni.  Tanti^mmoelo inh\i annum  (iciiicct  a  vi  facl.i)  hoc  ludicui 
dari,  vim gcncralitcr mcmorat ,  nccpubhcnm  vcl  ain!.ic.im  dilbnguic 
a  quotidiana  &  pnuata:  non  liint  vcrba  Triboniani,  lcd  cdicti  pMrro- 
rij.  Sjc  in  BafiliciSjhb.  ^.tit.i.dumtaxatintraannuniagicurhocmtcr- 
diclo:  quiahocius communc cft,inccrdicl:a  non  cgrcdi  annum,I.in 
honorarijs,  D.  dcadio.&obhgat.  Hicquc.uinus  noncltcotinuuSjfed 
vtihscancum,I.i.  ^.annus,  D.eod.cic.l.i.C.viidc  vi.  Quiannus  con- 
flac  cancum cx  dicbus  iuftis,  quibus  agcre,  &  ludiccm  adirc  hccc,  I.  r. 
dc  diucrf.  Sc  ccmp.prarfcrjpc.  Idquecempus  vfquc  ad  quadricnnium 
concmuum  cxcurrere  lumniano  placuic»  in  cic.  C.  de  ccmp.  pcccnd 
•  ^cAit.  Igitur  qui  pcr  vim  alceiitis  polleflionem  occupauit ,  fi  pcr  an-  ^„^0  fi^ 
num  intcgrum  pofledit  liber^  &  quiete>  v  cl  pacifice(  vt  vulgns  loqui* 
cur,)  hic  cuctts  &  (ccurus  eft  contra  omnia  incerdida  &  iudida  poScC- 
ibria.quoddeipiapra:dij  poflefli<>necanciimdicicur,non  deanimali-  ^'i"^. 
4>us  &femouencibus;necmobilibus&^uolisqu2in^pFzdio  erant»  ''^ 
cum  vis  ^daeil,  hxc  enim  etiam  poft  annum  hocinterdido  rcpecun- 
cur&  recupecancur,eaquerefticuereanceomniaiubecuryim  facies, 
neque  anni  kpfti  cutus  dk,  [.3.  $,  hocin€erdi6^um,ver£&  pollannum, 
D.  ae  vi  armat.  Quem  verficulum  non  elTc  4  Triboniano  iu|  pofitum 
oftcndit lex  4»D.  deinterd.  qua:  idcm  (cribit.  Nain  aquum  non  e/l^ 
vt  qu  i  p  oft  annu  no  refticuit  poilefllone  quam  fuaai  clle  dicit ,  rcd' 
neat  poftannum  alterius  mobilia  quac  ibi  eranc,  quarquc  conftat  ipiius 
non  elTe.  Qui  rationc (upra  diximus,  cum  cuipcr  vinl  dcicdo  negar 
turhocinceraidtum,  poile  tamen  (iiamobiliaquxihprardio  ctant  re- 
cuperarc,  etiam  poft  annum^ 

Igiturvideie6tus,  quivltro  permitic  aducr£iriumannoponidere 
liber^  &  quiece,  dc  dominio  cantum  agcc  deinceps,  non  de  pofTcflio- 
ne  &incei?di&o :  duc^us  cafibus  excepcis  qui  (iinc  in  l.r.  C.  fipcr  vim,  ^'^^ 
velalio  modo,  &  in  I.  vlc  C. vndc  vi.  Pnma  ezcepcio  eft  in  cl,l.i. verC 
cuicamen,  vbiilabrencis  pcrcgr^  agentis,  pofleflio  quam  retinebac 
per  CuoSi  his  deie&is  ^  fucric  ab  alio  per  vim^occupata :  non  currit  ei^ab* 
iencicalis  annus,redpoftannum renerfusaget,eanique  rccuperabic 
incerdido  vnde  vi.  Alteraexccpcio  eftin  d.1.  vlt.£abie&tis  &  pcre- 
grcagcncis  poflcffio  vacua  feu  vacans,  peraliom  occupatur,  Sc  inuadi-* 
turmalafide  :contralftumhuicabiencipcrpctu6  datura£tio&intcr-  - 
didbun  rccuperandspoftc/fionis,  nifi  tiigincaanni  cxccfterint:  quia 
abicntinon  curncillcannus.  Hocnominaiim  ijs  locis  iancitura  cft  a 
Conftancino  &  luAiniano.  Maiorenimcftdolusinua^ons,  c]ui  clam 
&fttrcimab(encealiquorcm  ciu5  inuadic,  quam  qui  palam  dciccicah- 
quem^  ab£bns4ie/cic  necpoccft  iibji  fiibucni  re»pta:feiis  dcKr^us  ftacint 
iudicemadircpoccft..  Mij 


DE  INTERDICTO 
Quidam  poft  veteres putant  condidjpoircJnonenuiiiHiM  in  his 
Ks  U.U  lcgibus ,  &:  appcllant  condi^onem pofleffionis,  ex L  vk,  C»  vnde vi> 
4»!^nZ"  &:  d. l.i.  C. iipct  vim vd  aliomodo,  adduntqtte  condi6Honem  efTe 
pcrfenalcma^onem,  quzannis  trigintadutat^&affenmt,l  &.D.de 
coudid.  cncic.  vbi  ei  qui  vim  fedt  condidrapfiindus,  Sed  Juec  Izu^ 
ncc  vcra  funt  contca  textum  canim  legum  quibus  nominacimreddi- 
cur  interdi^bim^t  remedivm  poileironum  nuiuimodi  non  eftcondi- 
dio.  Venibigituryexcepciones  (unt  tantikd  inijslcgibu.squ^  non 
toUunc,  imo  firmant  regulam,  qui  anno  finitur  vnde  vi  incetditem. 
Scdhicconturban  videmur  exconttarial./.  f.  lulianusD.communi 
oUeah  diuid.  QuiaplMcmetUmpoJlanMmmeimqmvi  deiedttnterdiSbim  rM^ 
fttfUx^  Yyjg^j  intcrpretum  hoc refertadi.  4.  D.  dc interdi^.  &ad  l.  j.  s.hoc' 
interdidum  verC  &  polI,de  vi  arm.  vt  intelligacur|cantibn{de  eo, 
leu  dehisbonismobilibus  flcfemouentibus,  qux  fpoJiatus  iiabebac 
in  fundo,  dc  quibus  hzc lidio  d datur etiam poil annum»  v t  iu p .  re* 
tuUmus.  non  intelligatur  aucem  de  ip(a  pofleflione  recupecanda  poil 
;mnum:  nam  alioqui  prxdi^  reguia  generalis  interdiaorum  phn^ 
rubuerteretur.  Nonnuiti  recentiorum,  quafi  nouum,  lich  ex  quibull 
dam  obfolecis  glodis  iitmptttm»  tmdunt  (enfiim  eius'$.  lulianus ,  Sd"* 
Jicet  eum  loqui  de  v  i  pubUca  £c  armau ,  (fcatuuntque  interdiftum ,  de 
ea  vi  ducare  edampoftannum,  propter odium  ciusviolendse.  Idque 
vplunt  proban  ex  Ciceronis  cpilloia  ad  Caffium  lib.i^.  (ed  obfcur^ 
ibii  Cicero (cense»  velepiftolx  uue ieruic,  necin  eius  triduo  lurecon* 
fiilti  verba  vcique  iurandum  eife  condac  cx  copicis,  &r  maxim^inhoc 
interdido,vcuipcanotauimu$.  Addc  quod  calis  roludo,&  opinio 
pcrfpicuc  rcpugnac  expreflis  vcrbis  Prgconj  edifl: ,  cum  eciam  lucc- 
conruicorum,  ficlmpcracorum  lcgibu.«:  quar  gcncraliccr,ac  omni  di- 
ftindione  remoca,  volunc  dc  incerdi^b  vndc  vi ,  cancummodo 
incmannumiudiciumdari.  Aiunc<wiftw»»w<i*,acdcvi  armaca,  &  dc 
vi  priuata  permixcum  1  o  quuncur.  vna  pro  his  nouis  &cere  videcur  di- 
daiex,7.communidiuid.  Qu3c  nil  facic  fi  vcccrcm  &  communem 
*  foludoncm^fiipradidam  rccineas.  Ahapoccft  afFerri,  non impro- 
bobilis,  videiicec  non  dari  iudicium  communi  diuidundo  prxdoni* 
.  bus  ieumala:  fidci  poirclloribus  qui  remingrcfll  func  vi,  auc  clam,aut 
precariOjNam  dominis  tanciim  compecunc  hsc  adioncs,familix  erdi^ 
ceadz,  finium  regundorum ,  &  communi  diuidundo,  ad  dominos 
pcrdnent, vc  conftaccxii$cicuUs,iun6bal.  ^.l./.^.inccr,^,  lulianus, 
D.  communi  diuid.inde  quiame  vel  aUoparcem  pra:dij  naduseil 
vi,aucclam,  aucprecano,fiiilapropoficaa^onecommuni  diuidun- 
do,  me  ad  diuifionem  rci  communis  prouocec :  cxcipiam  eum  non 
eifc  dominum,  ,(ed  polTeirotaii  improbum  vi,  auc  dam,  auc  precano^ 
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cum  quo  non  valcat,  ncctcncat  fadarei  communis  diui/io,quam  po- 
itca  vcrus  dominus  ratam  non  habcbit.  Hic  vero  (i  mihi  rcponat  &: 
obiiciat  fc  pcr  annum  mtcgrura  rcmpofrcdifTc,  atque  ira  fccurum 
cfTcaducrfusintcrdicta,  quiapoftannum  ritpofrcfTor  ctk-clus.  Ego 
rcnlicabo,  non  ideo  magis,  eum  cfTc  uiftum  ac  lcgitimum  poflcfrorciu 
&  dominum,  Sed  vitiu  pofTe/rionis  perdurarc,  1.  vitia  C.  de  acq.  pofT 
imo  quodam  cafu  fieri potcft,  vt  violcntus  iftc  pofTclfor ,  ctiam  po|t  ^ 
annum ,  aliquando  tcncatur  intcrdido  vndc  vi,  vcluti  m  fpccic  didx  . 
1.  vlt.  C.yndcvi,  &in  fpccicdictx  1.  i.C.fi  pcr  vim  vel  alio  modo, 
abfent.pofTefs.turb.ht.  Rcgulaquardam  cib  td tnterdifium anno finir/, 
Scd  omnis  dcfinitioiurisfubucititurmultis  exccptionibus  1.  omnis, 
D. dc  rcg. iur.  Sicin  propplita quarftioncpriuiquam  agatur  commu- 
ni  diuidundo ,  poircirionis  caufi,  &:  quasftio  erit  difccptanda,  titulu'? 
ctiam  &  caufi  mris  cxcuticnda:  Quarc  cx co  loco  folo,  noQ  potcft  li~ 
bcfictarircgula  mriscertiffimi,  qu(^  vult  tantummodo,  intra  aunum 
xcddiliocmtcrdictum  dc  vi,  liucpublica  fmepnuata. 

SancprxcipicntcIurt-inianOjVtiluis  honcrt:uifquccft,nos  cathcdra-  FMcittont 
rios,locum  vnum  cx  altcm  fupplcrc  &:bcn'gnc  mtcrprccaripquara  af-  ^**'?^ 
fingerc  licta  facinora  Triboniano,  viro  potcntiflimo ,  Romani  Im- 
pcrij  &:  Impcracorumgubcrnatoii,  dc  quo  nonnili  hononficc  loqui 
iiccc  Doctonbus,  qui  pcr  cius  immortalciuris  opus,proptcr  illud,  &: 
€X  eo  fubfiftunt  &  fufl:cntantur.  Cum  hac rcgula,  &:  cum  h oc  luris ar- 
ticuio,  nonbenc confundunt, &:  mifccnt,  1.     D.dc  condict.  tritic.  ^*-^!^' 
Nccbcnccamiunguntdictarl.vltimx  C.vnde  vi,&diccxl.  i.  C.fipcr 
vim  vcl  alio  modo,  vt  nupcr  diximus.  vi  dciectus  (inqui  It)  poflcflio- 
ncm  rccupcrat  condictione  triticaria,ceu  remedio  quodam  pofCefCo- 
rio:  atcondictio,velactioinpcrfonamdurattrigintaannis.  Ergo  vf-  • 
■quc  ad  triginta  annos,  (poliatus  rccupcrat  polTelGoncm ,  quod  antc 
reiecimus.Sed  hincalij  aicimt  rcdintcgrandam  iuris  canonici  produ- 
civfqueadannumtrigefimum,qux  opiniones  concurbarcnt  dc  fub- 
uerterentcocamdoctrinamintcrdiccoxum.  Necittnancur,  d.l.i.  cu. 
iusficfeniiisefl:  verus,  Pta:doni,inuafori,  vim  fiidCQti»  &  cnicumque 
knprobo  ic  make  lidci  pofTeiTo  li,  aliquando  fitndiis  condidtur  6c  au-  ) 
^ntur  exaliqua  caufapcr  (ondidionan  tncicananiL  Atquefaic^>eda- 
titer  condidtur  pdr  eum  qui  (h  didt»  oftenditque  dominum  hic  for- 
Tav^^iotemhiiMreaj^wten  temquamfbrto  iiabuifti,rapuiili  ,fun*' 
dom  quem  per  vlm  i  me  nadus  es :  hic  nullaadio  poileflbria,  nec  iu« 
didum  recuperandx  pofTeffioiiis  dk » ncc  rcgulx  intcrdidpi  um  hic 
obtincat,fcdcondi^onum  dumtaxat,«^«/<^'^i<^ivo/o»t«re,Qu6d  - 
ii  ifte  vi  deieAus  qui  vulc  condicere,  non  fit  hmdi  dominus,  fed  can- 
tibi  jpoitellbr,  c6<ucere  canium  poterit  eam  quam  habebat  poiTeffio» 
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ncm,  liuc  iin  poirciTionis  qnod  in  ca  ic  habuir,  vt  vocat  Vlpi.m.'jn  I.fi 
ca  rcs,  D.  dcaclio.  cmpt.  Ka  fiur  mic  ciuili  vis  &:'pc)tcfl:as  condiclio- 
nis  tnricanas.  lUiureauiiiinccrdiCtum  vndc  vi  annaie  eilc  mamfc- 

Hum  cll:. 

Rcdintciiiandam  vcio  uuc  Canonico  introdudam(vtaiunt)anno 
non  finirijlcdtrigintaannisjvuli^o  dicitur  pol>  glolTam  Capitis  i.cxt, 
^  ^crcllit.  fpoliat.cxcan.rcdmtcgrandaj^.quxn:.  i.in  his  vcrbis  ;  Qtacu- 

■  quecomUtionc  tcmpori<^res  Ecdcfix  .^vel proprixs pcrdidilje  nnfcuntiir  ^  quafi 
figniHccMt,  Pcr  interttiillum  (^fp.itium  (juodaimipie  terfipori^^^amijja  ere- 
pUrejlitu.Diturhoc iudicio.  lungunthic  lcgcm  vlf.  C- vndc  vi,I.  i.  C.fi 
pcrvnn,  vclaliomo.di(i:l:am,1.2.D.dccondicl.tritic.&:  d.I.i.^.Iulianus 
D.  coirmuni  diuid.  Fatcntur intcrdidum  vndc  vi,cum  pcr  violcntia 
•  ■  &:  vim atroccm  poHcllio  crcpta cft,intraannum proponi  dcbcrc,quu 
nominatim  id  luiccauctur.  Scdncgant  id  obtincrcin  rcdintcgran- 
dacanonica,  qux  datur  (inquiunt )  quando  citra  violcntiam  polTcf- 

^fio  hiit  ablata&c  occupata:  volunt  hanc  durarc  annis  triginta.  Hoc 
vcro  pcriniquum  &:  abliirdum  forct,  vt  violcntus  jnuafor  ftatimpoft 
annuin  lit  Ibcurus ,  non  fitautcm  qui  fimplicitcr  &:  citra  vim  occupa- 
uit:  vtmiiuncqui  minus  dcliquit  agatur  dunus,  in  illuin  prxdoncm 
improbiim  longc  mitiiis.  Eaigitur  opinio,  ncc  .uquitatc,  ivjcrationc 
luns  dc.cnditur :  nccctiam  ijs  vcrbis  quibus  al  utuntur,  cx  d.  can.  rc^ 
dmtcgranda.  Nam  ibi  non  dicitur,pol]:  quodi  umquc  tcmpoiis  intcr-i 
uallum  rcflitui  fpoliatos:  fcd  hoc  dicitur  antc  omnia  rcllitucndos  cflc 
Epifcopos  fuis  fcdibus  dcicclos  ,  quncumc]uc  conditionc  tcmpori^ 
■c*»w»re-.aauerh  Scmalignidciccli  hjcrint ,  liucbclh  l\:  hoftilitatis,  fcucaptiui- 
iMtf^M  t^t^S^cuimprobitatis  &:  \  lolcntix  A  in  iionbus  &:  principibus  viris  il- 
r«.  lacar.  Notacum  canoncm,  Reiintcoy.vui,^  cum  lctjucntibus  cfTe  loan^ 
«is  primi, PP.  & aliorum  Pontificum,  fub  quibus  Manichsri  &  Arria*. 
lii  Hxtetici  manu&:viribuspotcndorum,atquc  populerum  fibiad- 
diftorum,  Epifcoposcatholicosfuisfcdibus,  Ecclclijs,bonis,turacrii 
vrbibus  deiiciebanc :  &  prxtcrea  eos  ita  (poliatos  &  fugatos  dc^baDC 

.  adcondlia,  (uafquc  fynodos:  ibiqueaccufabant  &  damnabantprzla? 
xos  infbnces,  cxpuKbsaccgcnoSjquodcratcrudciiflimum.  Ideoiunir 
jniPoncificesin  di^bicaufa  3.  ^xft.  i.  &  qy^ft.  2.  prarcipiont  rcfticu- 
cnda  ic  redinc^randaeffe  (^nia  dcicdlis  &  dc^nGs  iliis  £pi{copis: 
pctufquamtrahantaf&dilcerpancurhuiujhiodi  dcacionibus  &:acctK> 
iacionibu.ss  quomodocumque  fiierifitiidcdi,  &  quacumqoctciffpor 

>  ns  aduerlicon<titiotle  vel  periccutionc  fuennt  ex^oliati.    Hoc  coir 

\  Jigitur  exijslods,  &^Ef||i.'can.  rctiotcgranda^.q.i.  cdm  ait'>i?«//«f^ru-F- 
Mfunt  omnia  eieiHf  Epg^pii,  ^c.  dnfeacatfitionm  ^  regHlaran  adlyao<- 
<3am  «ocanonem  ,quxvcii>a  ja  vouii  Codidbus  cx  origiiiaffadiilEfc 
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fitnt.  luL-ccxcipicbanc Epircopijtl- dcicctos, cicindcaccufiros &: vcxa- 
tosnon  puus  lilh  dcbcrc,  quani  ab  accuiatoribus  vimfacicntibus  c{- 
lcnt  rclhtaci  ^  rcdincegrati.  Hxc  cxccpcio  etiain poIl:annum,vcI  p!u- 
rcs  anaos  lcgicinia  cft  quamdiu  vis  durac :  (icuci  eoloco  vis  non  cclsa- 
bat,  &  m  higa  crant  dciccli  Epifcopijdc  quo  fupra  tradauimus:  Sc  vc^ 
ro  qui  taucum  annalia funtaclagencium,  funt  tamen  pcrpctua  ad  ex- 
cipicndum.  Ex  his planum fit,  eo  canone  non probari,  quod redmtc- 
granda:  porscllionis  a&io  lit perperua,  &  durec  vfquc  ad  tnginta an- 
oos :  cum  c  concrario,  tum  xure  ciuiii»  tum  iure  cononico  efseannalem 
&aDno  fuiin  conflcc,  vc  (eruac  opcimus  interpres  vius -Galliarum, 
quoiiicerdi£tum  vndeyiyiiaereiiinrcecaaday  (n^midem^nc)  &  in^ 
cerdida  omniaintraannum  proponi  <^enc,  lohan.  Faber  in  reci^ 
aendaEinftic.deincerd.  Pccrtisdeferranjs  in  pca^ca,  Boilrius  inco*  . 
fiietud.  Bicaricenfes,  Imberrus  Inftic.  lib.  x.  c  33 .  Rebuf.  in  Confticu- 
cioncs rcgias,  ttc. demacerijs poisdsorijs ,  Conftancuius in -conltica" 
cionesanni  15357.  &;ilij  omncs. 

Annum aucem concinuum & vercentem acdpimus,  non vtin iarc  ^""/^'^^ 
duili  vcilcm.  Rurfiisin  hoc  intcrdiAo  vndevi,  annum  ccdcre  Sc^imtte!b&m 
0mpucari  didmus  i  die  quo  quis  deic^tus  cft,  vidic,icini  cquc  (k  deic<* 
^um,  acquc  agcrc  pocuic.  Nam  impedito  agcre  non  curricanflss,  vc 
omncs  notanc  cx  arg.  legis  vlcC.  vnde  vi,  6c  legis  i.C.  G  per  vim ,  vel 
alio  modo.  Addequ6a  iureduili  isannus  conlbbac^ci^cx  die* 
bus  iulHs  &  hihs,  quibus  «/^(/onfre  liccbac»  hoc  eft^  liugare,  agere  in  ix. 
cabolis.  £rigo  abfenti  Q)oliaco  currit,  cedicque  id  tcmpus  ^  die  veri^i-. 
milis  nodciae.  Secusininccrdi£ko  vci  podid.  vcaic  Ioan.Fabcribidca^ 
quod infra  dicccur.  Addc  ccdcrc  &  curre rc  hunc annum  a  dic  3(  cem*' 
pore  poiseinonis  liberse  &craaqwlke,acrcquiri  inpofsctsorc  vfum 
vnius  anni  pad£cum  &c  quiccum,finc  armis,  vi  acrpa,&  violcficia  vlla: 
Alioquinquamdiudurancarma)  visacrox9& violcncia,(eu  violenca 
inuaiio  &  decendo,  tamdiu  non  cucncannus  ille,  ncc  prodcft  pcr  vim 
rccenca  &ieruacapo{seflio,vcanceprobaciimcft.  Pollannipoiscfno. 
ncm  quietam,  reus  in  hocintcrdido  excipict  aftorem  iapfo  anno  no 
dscaudiendum;  dicecreus,  proSabiccyie  fe  annalcm  &  pacificu  p o£> 
ifcisorcm ,  pecicqae  £ein  fiia  porsenionc  con(eruari  pcr  incerdi^um 
vtipoflideci$:quxreicxccpcio,eftpcrcmpt  >  a,  finispcrcmpcorius, 
vt aiunc  Pragmatici.  Vndc  £i  cam  anni  po(sdiioncm  ador  non  1  n 
<^etur,pr3dudido  fubmoucndus  cnc:  u  ncgec,  mclius  probanu  lis. 
•addi  cctur.  • 

Subtiliccrqu.rriericaliqai5,numincerdi<5lo  vnde  vi:  pernnnilar 
pfum aniilTo,  deieccuspoffic  regrefTum  &:  lubfid. um  habcrc,  r \ '  n  rcc» 
difto  vd  poilidccis,  acper  iUud  polTeUioucmruam  iccuarc.  Nam  is> 
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pc  diximu  s  rpoliat u  neglcdo  intcrdi6lo  vnde  vi>agere  poflc  vti  poC- 
iidetis,  atque  ipfi  agenti  vtipodidctis,  ii  rcus  ponat ,  cxcipiatque  fe 
anni  poirciTionc  Quictarecurume(re:i]Jereponetacreplicabic»«^tA»f/ 
i meper  wmhnbu^i:  non dariautem  intetdifttim  vti  poilidetis, ci  qui 
vi,  aut  dam,  aut  prccario  remabaduerfatio  na^his  eft.  1.  f .  in  fine  D. 
vtipoflidctis,  &  alibipafTinvHaBcrcplicationon  valet»  quonift  ea  re- 
gula  accipi  debct,  de  co  qui  inanno  poilenore,  vel  in  eo  annb  qua 
fc  interdi£i:o  tucri  vult,  rem  habnitabalio,  vi,  clam,  au  c  precario:  N& 
fiantcannumiUampervimhabuiiTctjquiaanni  intcgn  poileifioin 
in  tcrdi^tis  plan^  tuetur  etlm  qui  liber^,quietc,  palam  &  publice  anna 
po£redit.In  iiunffia  vtrumqtte  ilhid  iaterdidum  anno  finitur  tU,  pcri- 
mitur.  -  • 

kem  dubitari  poteft  de  ^liatb » qnem  conftat  ettam  poft  annum 

jt»'trim'  etiavfquead  irO.annospofleagcre  devi  criminaliter  L^.C.vnde  vi? 
Nunquideoittdicfo  criminali^petetreft^  vimcoifrceri  tc  emendari»^ 
[tf-  atquefic  ereparcdintegrarir  hocenim  videcurhuieiudida  ineile>vc 

j^u9  ru»  f ^  conuiAo  de  vi>  8c  de  poilefllone  per  vim  ercpta ,  quod  rapuit 
auferatur  pcr  idem  uididttm.  hocnonnnlli  (cholaftid  frigide  ten* 
canint,exarg.  ditel.  4.  Sediam  attigimus  id  ex  vera  &  benc  pcr- 
{ped#rarione  iuris  U  vfiis  non  pofte  QacndL  Nam  accufario  iegis. 
Iuiixdevi»rolaa»poenam&vindi6bmper{equ]fur:  non  eftrci  pcr* 
{cwtoasL^  vt  conibt  ez  dtulis  ad  t^Iuliam  de  vi  publica  &  priuata  >  6c 
stem  lex  luliaJnftic  depublic.iudic.  Quod  fi  aftor  in  caaccuiarione 
|>etat  inddencer  fibi  pofieiGonem  reftkui»  reus  exdpiet  (c  quoad 
interdi£ba,omnino  leairum  efie  per  anni  pofteflioneraquietam.  Ex-^ 
cipietiecundum  iuris  rcgulas,  Criminalem  aftionem»  de  vi,non  prat^ 
ludicace  duih  de  interdidoadioni »  qua;  inddencer  hoc  cafiinon  re* 
d:t  admiicetur  quaeftionicritninali  paft  annum  inftitucsr.  Quarc 
porior  in  poflemone  reus  eric,  poft  anni  eius  decurfiun  :pofleffia 
nilhabetconm}uneauncriniine,l.fiquis  Cadlegem  Iul.d6  vi  pu^ 
blica»!.  fi  de  vi  D.  de  iudic. 
c<.h»m   ^^^^^  ^ftra  hic  didtnt  cotonos  &condttd!ores  pdfleflionem 

^fmHi.  iaiprob^  vfiixpances  teneri  hqc  ineerdifbo,  eriam  poft  anni  lapfiun,!. 
non  abs  rc  C.  vnde  vi,  l.i.  C^de  praBfi:ripc.1ongifl'.temp.  Nam  qnanL. 
dittconftateosfuifrecolonos,il]inullani  fibi  pofleflionem  vfiirpare 
&  attribuerepofliinc^  im6  expellentar  a  domino,quem  fi  prohibeant 
▼dturbcnr,  cocrcebuntur,  vt  cftintfiquisconditidionis  C.locatf,d. 
•  .  t  non  abs  re.  Verum  ii  fc  vt  dominos  coloni  2f  coiidudores  palam  fic 
pubhcc  geflerint^  domino  non  ab/ehte,  extm  tttricorium) vd  difln- 
aum:  ijquc  dominum  ingredi  &  re  fiia  vri  volentem  dciccerinr :  fi  4 
femporedde^ofitfyvidconcndi^riams  donunus  ddetos  annnni: 

lablper^ 
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labi  permiccac,  paciacurquc  condu&orem  illum  anno  incegro ,  libere 
&  quicce  poiGdere:amitlk  mcerdi&irubfidium  &poirej(rionc  cadic, 
fcruacis  ctde  dominio  a^onibus,  quod  domimum  ille  coduftor  vcl 
coloniisnulbtemporecapit  &piz{crtbit,  d.1.2.  luA  poilefliouem 
intetueitent,  vt  ainnt»  hoc  eft»  nifi  fe  vt  dominnm  palam  U  public^ 
gefleiit  annis  criginta,pcaEieate  9c  padente  locatore  domino:  cm  vo- 
knciittrefuo  vd^colopus  &condu£bor  reftiterint/acdeindey  vtdo». 
miniper  crigintaannoscondnQospoirederint.  Sicenimdominipof^ 
ieilionem  interucrtere  colonus  intclligicur. 

^     DE  FORO  COMPETENTI 

UVIV»  ACTIONrs. 


O  L  V  s  Roma!  Pnetov  intcrdicebac^  (blus  diccbat,  vnie  tm 
iUum  vi  deitcifli  to  reftituM ,  vti  poj^idetis  its  pofiideMtiSf. 
vimfieriveto.  Nam  poilefliones  tucri  militaris^eft  manu» 
ne  vis^.  Prsttor aditus  vim  ic  tucbarionem  prohibebat,  ftatim  pri- 
m6queingreflUydeindelirigantibusd€poflcmone&  interdz^to  da- 
bat  iudites,  qui  a  Cicerone  &  aliis  dicuntur  recupciatoresyquafi  apud 
eosagcretur,  dcpoflelEone^calijsrebusablari^  vcl  tnrbarisrecupe' 
iandu.Poftcain  prouinciis  Pnefides  ic  Proconiiiles^cdcrun  t  iudiccs 
pedancos  liriganribus.  Sedinre  nouo  Codids,  (iiblads  ordinariis  iilis^ 
;iodidorumformis;ip(i  cdamMagiftiacuscoeperuntdifceptare,  non 
iusreddereperlttdiccspcdancofvcl  dclegacos»  vthodie  coqAatin- 
ter  DoAorcs.  Cikn idtur  de  vi  &  pofleifione  (eu  intcrdido  vnde  vi 
■duilis  controuerfia  VtxCes  prouinciz,  in  cuius  territorio  &:  iuril^ 
didionefttum  cftprxdium»  Cuius  poflefno  per  vimablaca  cihde  vi 
interdifto  cogn6ket:  hic  enim  efttenfbs  lcgis  i.  C.  vbi  dc  pofleflione 
agi  oporcet,  qtumdovisfaB^dicitm-y^^tCefEom  vidc]icec)Mque  mometi^  j^^J^ 
tmdjfojfe^  f^ethur^  Pofhilatur  concra  eum  ^^i  eam  vfiirp^C^adire  l^, 
oportct  iudicem  lejtd  in  quo  poflc$oiita  cft:*  Ad  eum  cnim  ludicemf^rMi 
pertiiietvimcohibcreiniuoterritorio&dam ,  &cclcrirelbrmariQ- 
ne,momeRrique  iudido,.pofrciIbrcs  in  iiio  Ibtu  ISclocotucri.  Nam 
certicorium  didcur  ^  cerrendo  &  fubmooenda  mal^adcentaca,  vim- 
que  &  curbadonem  omnem.  Hoc  fenriunc  omncs  vccufti  Interpre- 
tes.Deinterdi6bovndc  vij&dcpofTcflione  pervim  ablata  loquicur 
didalex  vn.  C.  vbi  de  poHefs.  vc  oflcndunc  ca  vcrba,  momentdridpoj^' 
/efiioymomeutum,  momenti  iudtcium,  celerts  rcformatioyC^x  fcmper  refpi- 
dnntinterdi£bim  reoipetandae  po0effionisper  vim  ablaik.£a  autem 
iex  vn.  obtinet,  quamuis  inuafor  &  rurbacor  pofleflionis»  non  iit  cios 
;prouindxvcliuciuiicdonis  vbiiita  c£t  goifcisio,  in  qua  vim  &  tutbar 

•  N        '  * 
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eioncmfccit:ftulta  liquKicm  ixiinanistt-actatioforct^fircsporscfsio- 
quc turbatt vd ablata, nccnon  rcuMptc  turbator cfscnt ciuiacni loa 
&tcrrjtorijJiiccnHii  almni  quani  ioci  ludiccm  adiri,  malc  dubitarcs. 
Inafuvcrorupcrion,ipoliacusnontcncturrcqui  forum  rci  muafo- 
ns,rcdcurnconucniet,coram  judiccloci^m  quoliracflpolscfsio  vio- 
Icntcrablata.Potcricramcn^poliatu,s,  ludicc  loci  omifso,  fcquiforu 
mturbatoris,&cumcoi-amiuo  iudiccconucnirc,nonnpud ludiccm 
loci,inquorcsacpoficfsiopofitacll.  Namllliocacton  conccdicunn 
acQoncinrcni  i.  3.  C.  vbi in  rcm acc.  multo  magis  Jioc  ci  dabitur  jn 
ludiao  poficfiono,  quod  pcrfonalc  cft.  *  ^ 

•  Hafcalioqui  fitisccrtaconturbantur  cxl.  1,  C.dcmccrd.vbiprx- 
lcs  dcintcrdicto,  dc  pofscfsionc  non  cognokic,in  rcum  qui  fu^-  Pro- 

dlmal  "'^^'^.^^««^•Ergoturbatorpoficfsionic,  qui  cftalicni  fori  coram 
,     toniudiccconucnictur,noncoram  ludicc  loci,  vbi  rcs  llca  c(>,  c6- 
traidqiuuid.dcfiniuimuscx  diaal.  vn.C.  vbi  dcpofscfs.  Monco  lcm- 
p.cr,m4lhsambiguitatibus,  mfpicicndain  ci\c  lc^cm,  qiur  contincc  rc- 
gulam,  magisrcccptam.&vfitatam:  Locum  vcro  ci  contranum ,  alio 
licacndum,&dctorqucndumcfleadruumcafumfpccialrm.  Sic  hx- 
rcbisfcntcBaac  vulgo  probatar  illiuslegis  vn.  C.  vbi  dc  poiscf.  cui  ad- 
dcrcpotcscam obtincrc,cum  & ipfapofscfeio, & rcus  turbacor  pof- 
Id  !onis  funtcmfdcmprouindar ,  quamuis  non  ciufdcm  tcrricorii, 
vcl  rori.Proumciacwpr«cratJ>ra:fcs,  Proconful,Rcaor,vcluci  Gal- 
>!,  1  aimonia,  lUiricnm,  Afia,  &c.  contincbacplurcs  ciuicaccs,  reeio- 
ncs,poj)uIos  varijfori&  tcrritoiuVt  inanifcfto  conftac  cxnocicia 
Komam^mpcrij.  E  diucrfo  fhitues  diaaml.i.  C.  dc  inccrd.  obcincrc, 
cum  rcs  &  poiscfsio  cft  vnius  prouincix,  puta  Gallia::  Ricus  vcro  tur- 
batorpofsclsionis,  cft  altcriusprouindar,  tuncProconful  vel  Rcdor 
Uailiarum  noncognofcct  cxintcrdi£to  in  eiim  qui  fu^  Prouincix 
n<^clt,iedGcrmaniar:  vthodie  in  GaUia  didtur  cos  qui  fub  vno 
parlamcnto  vcrprouindafunt,nonpo(scadaUudparIamcntum  trahi 
vd  duci: ordinariafdlicctiurifdiaionc,  aUud fipcr  cxtiaordinariam 
rcs  procedac.  Hoc Ci  quis nequeat  concoqucrc,  abcatadcafus  perc- 
grinos  &  pcrplcxos  aglofiatoribus  hlcfuppofitos.    Exmulds  non- 
nuliidiaainl.  i.obfcurc&inutiiitcrrefenintaddiaaml.i.C.  vbidc 
liaTcditatc;  vidc  vcrumquclocam. 
Hic  fcrc  diccndu  vidctur  qu6d  cius  1. 1.  fpcdes  fic  dcco  Prxfide  vcl 

A^^^nr  Iudicc,mcmusterritono&prapfidatu,ncquc'res&pofscffiocft,  nc 

^''''fZ'^'''^''^'^^^^  4Ui  fuc 

ninfdiiaioms  non  cft,noncognofdt,d.I.2.idqucBaIdus  fcnfiisevi- 
.ur,  Uixi  terc  ncccfsariam  vidcri  hanc  intcrprctarioncm :  quia  fi 
lasptardiiim.ciscpofituminprouinda  ciu$Pncfidis,ac  rcumtur:. 
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lMtOTemefseaItmastbc:ou2cC2=:s3i.cs.?rz:£cc2i  2ica  ^c^cx 
cetedeiDCerdidoincdcscnMeocan  ?c-sr"";>zi?c::x  Czz  tzkzjz^zc 
cd :  nam  concricti  :licl  Jyckie  czSAizxTa,C^z.  ijro:k£^  K  luccx 
loa idamdm  c£L  cootEi  oizincz:  cirrarorez:  2k  .i^brc:!!.  Q^oi  s 
jncontianiimVelisicgBjifn  geaesIeziGozinis:  niL2.Cce:ii;er<i. 
falicet  ladicemnonqiiafn  ce  mterdi^o  co^ciceTC  in  ceni  qui  lui 
fbti  &  temtofi|  noo  e&,i*a2msisxes2cpo:3c  jIo  in  :iio  temcono  £cft 
£^  quonian  interdid2tmirad:agcs3iger:bcjmJ.^D.  ieuiteri.d. 
injqiiibiis  adioniSm  dd>ec  jctor  icqi:i  tonmi  lei,  L5.C.  vbi  m  r 
Atquencpoius&coiHtu2sminteraicnsceaci&:  curbatorem  conm 
Cuo  ludicetantumconucnih^onmmo  ce^-ugn^bir  d.  lcx  ^.Cvbide 
pofsdCiunctal^vn.C-vbideii^ed.  qu^volunt  iilo  olu  ludicem 
loci  &reidse  competencem:  nid  vcco  cu  conciamencem  &  vcrba 
vtriufque  lcgis,  (nppon2sini|sacdpiliidicemlociinquoceas  habet 
domiciUumfic  tociun:qaod  commcncum  pcruercececIegtSTecb^ip- 
(irc^ueiinponerec:  Adde  quodcx  iuris  &:  ienlus  communis  cacione 
vfuqiie  reiicitur/ccrtUm  dk  cmm  in  intcrdicco  vnde  vi ,  non  roodo 
poiscadiri  IudicemIociinqiioiicaeIlciirbaiapoiselHo:^dpo(se  ctt- 
am  adiii  ludiccm  propriumrci  curbacocis,fiactor  vclic,vt  diximus: 
idquc  magis  probanim»&  (cbobilicis,  &:  forenfibus  fcripcoribus. 

H^cciimciuilitcragirurdcvi&dcpolscillonc.  Quidricnminali-  fj^^^^J^ 
tcragitur  lcgc  luludevi^  Ccrtum  cftj^cantumpoiseapudludice 
loci,  in  quo  violcntiacommilsaeft  :exc^ulagencrali  criminalium  a-  «"•/«***• 
ctionum  :  vtloci in  quo  delicnim dll conunilTum,  iblus  ludcxidonc- 
iisiit,  Autcnt.quainproumda,C.vbidccriminib.  Quod attincc  ad  ^^".''J^ 
pcrrona«-,rcrquc,hcctomninofacras&:  EcckTufticas  ctiamfiintcrro-  j:ti\r,Er 
los  Clcncoslis  vcrtaturdc  pofseflione  &viu»8c  dc  iioc  intcrdicto,  ^^V'-/*»**» 
conlbt  Ecclciiafticum  torum  &iudicium  nunquam  cisc  compctcns 
&  idoncum  ,  led  qu(j ftioncm  dc  vi  totam  ctsc  fori  fccularis ,  cx  gcnc- 
rali  lurc  &c  vfu  Galliarum,  quod fuit  olim  ius  totius  orbis  chnlbani :id- 
qucctiam  iplius  luns  Canonici  rationc  &c  autlioritatc  proban  faciic 
potcfl:  ,  tum  ob  fcuda  quibus  omnia  lublunt ,  tum  ob  alias  caulas  lu- 
ftas,dcQ^uibusahbi.  Tamctfi  in  mrc  Canonico  qucdain  capitula,hoc 
olimnon  obfcruauennt,  vidc  Guid.Papx,&:alios  omncs.  Vuli;at,i 
<iuidcm  lex  cft  rcrum  publicarum,qu6d  is  iblus  MagiHratus iiucrdiac 
qui  ^ladium  portat^  crgo  non  Ecclcii.ifticus. 

Intcripfosautem  ludiccs  fccularcs  ,Rcbufrus,Papus,  Papo,  &[  alij  cim 
pragmatici  putant  folum  Rcgium  ludiccm  cognolccrc  dc  hoc  m^*^""  '/* 
tcrdicto,  &:c.utcris  inccrdiclis  :tradunt  cafum  nouitatis  &:  qu.vrcla', 
idcflpolfcHonum  ludicium  clfc  cifum  rcguim  in  Cjallia j  quia  pi .ito- 
iis  cautuxaciliULcrdiccLc    viin  puoiiibcrc>ncpartcs  ad  anna  vcniat 
^  '  .  Kii 
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drcapo^G^oiietn &  tru£tuum  perceptionem, fi(jregij tantiiitt  ifom 
eft,acque  regiorum  ludicum  arma  prohibere.  Contrsuium  taraeii 
mclegcLe  mcminiin  praxeos  Gdllia:  vetuilis  lii>e]lis,qnipo£fe£[bria 
iiidiciacribuuntinfcrioribusetiam  ludicibus  Baronum  &aominora 
fcudalium,  vteoam  liabet  confuetudo  Andegaueniis>quod  cx  vik 
&  prouindarum  moribus  a  Rege  probatis  definicuraitquc  in  dubio 
cognitionem  rcgijr,  ludicibus  magis  competere  dices.  Imo  ii  poffcC-' 
iellionequis  dcicdus  iic  pcr  vimpublicam  9C  atmacam»  coadis  homi- 
nibusarmatis  £i6bun».'crimcn  publicom  cfla  potcnciori  Magiflraoi 
vindicandum,  vt  parecexdculisad  legem  luliam  de  vi  publica,  hanc 
vim  vulgus  appcIJac  portimi  armorum  :  Cuius  cognido  U  animad- 
uerfiopertinec  adibios  ludicc^  Regios^nifiaiiudfmc  mos  regionis 
perRe^emapprobacus.  IftecaTusvulgo  rcgius  appcUacur  re^biilmi^ 
cum  vfus  armorum  &  publica  vis  Principc  re^idai;,  vt  inido  diximns. 

'^1>ofi!dt  Harcdcincerdi^vndevi.  Quibusadiungeincerdiddmi  vdpofl 
iidetis :  in  quoeligecquoquea^boran  turbacorcmconucniat,  vel  co- 

gtmfetm,  ludfceloci  in  quoresacpdiTeiliaiicaei^liccc  rcus  aiienifodiic>dc 
Lvn.C.vbide  pofTan  veroreficonucniaccoramludicepropdoipfius- 
rei  turbatoris,  d.L5.C.  vbiin  rem  ad.  Nam  mixca  didtur  adio  vti  poA 
fidccis,  cumiicin  rem  rcripta,  &  in  pcrfonamconcepta,!.!.  D.vci  poC 
fid,  l.a^lionis,  in  fine,D.  deadion.  &  obli.vtomniaincetdi^  vulg6 
mixtxa^ioncs  cffe  dicuntur.  Acmixtxa&iones,  vcl  forum  lod^  vbr 
rcsacpoiTcllio  (itacff,  velfbnimreicbnuenri,  vbi  domicUium  haber, 
fcquuntucjcxiuctstationecerdflhna/vulgo  ab  omnibus  probata  bc 
rccepca.  Huius  quoquc'interdi6li  vci  pofiidetLs,  cognitioncm  cffi^ 
tancum  regia? iurifdidionis ,  ijdcm  qui  lupra,  Galli  fcripcorcs  ijfdem 
rationibus  cradunc.  Exdpe  ni/i  ex  rcgionis  conruetudmc  vfurpaca 
pcrcincaciixcnodoadinfedMrum  dominorumfeuda»cu£Ccm&  iu* 

fM  eo^f-     Qucmadmodum  aurcm  de  rccuperanda:,  fic dc  retincndar  pofTcf- 
fif</</»»^f  flonisinccrdiclo,  Nunquamludcx  Ecclefi.ifticus, fedtantiim  ludex 
^"^*'     fecularis  ftrlaicus  iudicarintcr  Clcricos  &  Ecclcfiafticos  viros,non 
modo  dc  bonis  dc  rcbus  prophanis ,  fed  cciam  dc  bonis  Ecckfix  tcm- 
porvilibus:  imo  cciam  dcipfis  bcncfidjs,  atqucadco  dc  (acriSprcbufquc 
fandis  &  dunnis ,  ciim  cx  intcrdido  agicur :  Nam  Icgcs  doccnt,  &  c- 
xcpla  oflcnduncinccrdicla  ciTc  qua*fl:ioncs  &:  adiones  dc  vi,  vcl  quo- 
tidjanajVclpnuata,  vcipublica;[cuius  reformatio  celcrisincumbit  Ma- 
giftratui  habcnti  ius  giadij  &C  impcnj ,  ncc  non  lus  tcrritorij :  Ecclcfia 
auccm  non  habcrc  lus  gladij  ncc  tcrricorij  in  rcgno,  noflri  omncs  vno 
confcnfu  affirmant ,  vltramoncanis  quibuidam  huftia  olim  rcpugna- 
^dbus.  £c  qujydem  viLdecuc  non  poile  ncgad^qum  ^  mtcrdido»  U 
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poflefTionc  rcrum  prophanarum,atquc  eaam  bonorum  Ecclcfi^  rcm- 
poralium  alicigjtoribus  C]cncis&  E«clcliafticis  adcundus  fitludcx 
recubris  ^  1ai cus ,  til  propter  rationcs  fupra  fcriptas ,  tum  cx  co  quod 
de rc  tcudali  !k  eius  poircfTionc  ludcx  Ecclefiafticus  non  ftatuir,ctiam 
ipfos  nucr  Clericos,rcd  tantum  fcudi  &:curtis  dominusin  c.^.vbi  not. 
oiiuics  ext.  dc  foro  compctcnti.  At  verohodicnon  cftvll.i  tcmr 
glcba,  nuUa eft poflcflio  qux non  ftt  fcudalis  & feudo ahdui  fubicda. 
Qupd  attinecad  ius  vcl titulum,  collationcm  bcncficij ,  ad rcs*(acras. 
rehgioias,  fanctas  &:  diuinas,de  his  inccrdicca  cdi  non  debcrc,ncc  rcd- 
<li ,  neque  dccidi  a  prophanis  ludicibus,  acricer  dcfcn^dunt  Canonici 
6c  Thcologi  plcrique  fcripcorcs  in  tracUcu  dc  foro  compctenti,&  de 
poteftatc  Ecclcfiaftica.  Scdhicin  Galha  obiicimusbuIlamMartini 
PP.  rationcfqucaiias:  cummaxime  dcrcgialcgc,  &manu>hoccft,  dc 
majcftacis  &  impcrij  iure  fumrilb. 

Poftrcmo,  in  ictmobslis  vel Cc mouencis ,  cum,rccttpcranda' ,  rum 
recinendte  interdifto^quod  vtrobi  appclbcur,  eadem  oe  eius  foro  c6.  ,  . 
peccnci»  dicenda  erunc  ex juris  aoilis  ntcionCj  u  agitur  cittilicer  ahud  ti»  -^trob, 
ficdnunaltttr,  quta  tunc  obcinecaccio  &ciciilu$  deTibonomm  rap-  ^  ^ 
torum.  Ecverdfuity^ftquehodiecarusvfbs  iUiusincerdicci»  cique*^ 
fiiccefiictet  mobiti$'vittdicacio,prehenfiO)  vel  manus  inie^o  U  Ct^ 
queftcacio  fada  per  ludicem^  auc  per  officium  &  apparitiouem  vbicu« 
^ue  resdeprehenditurt  idqne  vfiis  reftifitmc,  nc  pofteilbr  remincer- 
ii^cac  vel  crasformec»ica  n  cognofid  &ab  eo  vindicari  6cile  nequeat, 
Re£):iflime ,  inquam,hocmodo  inmobilium  pectcione  xungic  ciculos 
de$eitfhidicMtione,^exbiheitditm ^vtrobi, 0* iefi^ue/hatione,  Enpro- 
pcftrct^minvindicacionibusa6^occligac,veIfbmmin  quo  rcspofica 
e(l»veiforumvbireusdoiniciliumh4betl.3.C.vbiinremaft.  Idcm 
ibraeiniiocvcrobiinterdifto,  ieu  magis  vendicacione  rei  mobilis, 
Addec[uodin  caececisincerdi^camquoquceleftionemaftori  de- 
dimusiupra,  hic  aucem  vides  obicerin  rerum  mobilium  perlccucio* 
Aecumuian  vindicacionemcum  interdido,  pecicohum  cum  pofief^ 
ibno:  ficque  in  mobilibus  non  obcinere  nocacain  capice  de  prohibxty 
otmulacionepecicorij  &  poflcflbrij  infi:iL  Ifilnifijfontepei 
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I T  V  L  V  s  fexcus  bbri  8.  Cvtifopdetis,  habec  vnicam  lcgcm,| 
qux  a  vecuftisglofiacohbus  appcliacur/ormriri^/ii:  quamuis 
,         ibiplttnlisloctttio  vetborum,  quar  cos.conturbat|  necnoii  ^ 

prmtd,  ^c,  qucm  diiiisper  alittm  perhorrdfttci  fitcili  negoQo  phcaci  mt/^ 
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poinnr.C^odadprirofimatdnec^deplui^  locutionct,huias  l.reiai- 
pcum  ad  pluces  vel  pro  pluribw  emi(m  efle  videtur^hoc  modoi  Imptr, 
ViodetU,^ Mdxim.  M,CyrillOfn/ti pofirdetis fundum^dequo  A^itm  cmmd^ 
dtero^vi^necdhn, necprecario  popdetis^eSiorpromnda,  vimfieriproi, 
'hibehit.  Quaii  Impetatores  prarcipiantlid^atoribus,  vt  ambo  pofli*  • 
deant,  vdanteapoflidebant,atqueinterdicantillis,ne  fibi  inuicem 
exiubeant  molcftiam ,  vel  turbauonem  in  ea  qua  quifque  habet  pof- 
£e(fidbe  (undi  lidgio(i.Sic  vterque  htigator  poifidebit  fundnm»  vtec^ 
quc  vincet,  vclmaiic.  neuter  vincetur,vteftinprincip.lcgis  5.D.eod. 
Vterqucigicurprobauitiepoireirorcm  durdemfundi,  quianonnifi 
poifidentmuSyPrxtor  ^t,vtip^fii^^M^  poPtdettis,^i  tntum  eft  his  ti- 
culis.  Hsec  (pcdes  U  interpretatio  pcrplexa  eft:ni  ex  ea  efficituryduoi 
in  folidum  camdem  re  poifidere  fimul,contra  ndonem  ians  duilis  &  . 
natucaLs  1. 3.  $.  ex  contrano  D.  deac<f  pofief.  deinde  iequitur,  hicin* 
bereiudiccm,  vtlitigatores  quoquomodo  poifint,&p6rmixtim,po(^ 
fidcant:  quieinccrtaycluroria»&  quafi  pugnatoria,(bu  difcorfUoia  ren<> 
tcnda efi:>  contraiegcm  c  asquiflimum,  D.  de  vfuir.  contta  curare  , 
inilit.  dc  ad.concra  l.i.  D.  de  reiud. 

Eamobrem  Interpretes  vcccrcs  anxie  quxrunt  fii6d  {eu  caufie  co- 
flitudonemquz  huiciegj»  imo  fiiae  ii) tctprctadoni  conucniat: 
^ll  duo  fimulcamderarempoiriclere^intcrdi^o  vd  pofsidcds  inuicem 
agcre,  ac  in  eo  vincercflmbo,  alius  contra  alium  po(sint.Inquo  valde 
Liboranr.  Nonnulli  fingunt  Cynllum  &  Eufcbiumfimul  &  pro  indi- 
uifo  FunduinTitianumpc  ^uk-rcpro  ac:quispordonibiisindiui/i5;  ac 
confullsrCyrillumautcm  ab  Eurcbio,&:  Eufcbiura  vidisim  aCyriUo» 
in  ca pofTersionc  communi  &  indiuifa  fuiffc  curbacum  &  impcdicum: 
•  Idco  vccrquc  mlocium  vclconfbrccmruumegitfintcrdiAo  vdpof^ 
fidecis. Nam  hoc incerdiccura  duplex  cft,  in  co  vtcrque  actor ,  vccr- 
quc  rcus  cft,iciliccr  iurc  ciuilil. }.  §.  i.  D.  vti  pofT.  In  hac  tamcn  fpcdc;, 
£undumillinonpofsidenc  firaulin  folidum^rcdprofuiscancum  por- 
donibus.  vnde  fercnda  magis  eiTct  h.Tc  diuinatio,  inieruicutc  velalia 
rc  indiuidua,  qux  a  duobus  iimuliAioiidum,  (nunquom  pro  parte  e« 
ciam  indiuila)  habcri  Scpoisidcri  potcil,  l.i.S  j.  D.  de  verb.  oblig.icd 
dicta  lcx  vn.  de  tundo,nond>efcruituteloquitur.  Alij  fin^unt  Cyril- 
lum  cfTc  hindifruccuarium, qui  nnturaliter untumpoisidcth natuca- 
liccr,  D.  dc  acq.  poiT.  Eufebiumiubereproprictatcm,  ac  ciuilitcr  poP 
iidcre,  vtin  c.  t.  diximus.  Ercum  hic^ropdetarius  in  fundo  fuo  ali. 
quid  ncccflarium  a:dificare ,  rcficerc,  tacere  cogcrctur,  vclJcrquc  iure 
luo,  ciuilirquc  vci quafi propriecariarfiiarpolTclsionis  iure:  A  Cyrillo 
tructunrio  j  rohibitus,  contra  cum  agCrepotcft,  mttrdicto  vti  pofsi- 
4.CUS4  vc  onuics  I^oaQres  vno  co^iienfii  voiunc,arg.icgi$^fiia  le^ 
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tus  f.i.l.  fi£tuidum  D.  de  vfu  Bchshivit,  Cynlius  quoquc;tru£):uarius 
dicens  ab  Eu&bio  propnecario,(e  intenucbari  in  poileflrone  fui  vfufl 
fniduSy  hoceftnatutalis  {uxpo{Ie(fionis»adaeriiis  eum  proponic  ide 
in  ter di^um  vd  poiOdetis ,  v  t  vulg6  tradun  t  ex  1.  vlt  DJioc  ttt.vtca>. 
queopinionon  caretdubitatione^vtaliolocodicetur.  Hisitacoti' 
.  tendentibus,  ludexinterdicet  vtrique,  vclpro  vtroqiie  vti  pofidetisy 
tudmlittr^iBe  nstitMUttr,  Quominnsitapomdeans, vim  fieri  veto. 
Verum  non  potefthasc  (entennaiicferri,  vtineodeyincat  vterquc, 
altet  altecum  vincat >neuter  tamen  vincatur,  nifi  alio  cafii,  cum  altec 
alteri  iniure ,  &:  poffefiioneaiterius,  nullamomnino  hinc  inde  mo» 
Jefl»m  e^dhibuit:  Tunc  non  eft  locus  interdido:  nain  datur  tantum, 
il  pcr  vimvelaiiomodoalicuiuspolTefitoturbacafinquareludex  htc 
fmftrainterdiceret^vimquefierivetaretyhisvecbisttff/^o/?/^^^,  Scc  • 
Imopronuntiaredebet,  nonefftlocimimeriiBoy  vci  vtolim,  interdtd 
nmietmiffe,  . 

Terrij  ponunrfic  fpcciem,  cx  I.3. in  princ.  D.  h.tit.  Si  duapoflide- 
ant tn  (blidum :  vnusex iufia  cauia >  alius  exiniuiU,  aut  vi , aut  dam,    *  . 
aut  precario^atqueillicontendant  interdite  vripoflideris:  fiqu  idem  1 
hic  quialioqOi  non  iure  pofleflionem  adeptus  eft,  hanc  tamen  non 
abftuleritaduerfario ,  quia  vccrque  poflidet,  vtcrque  probac  qualiter 
qualiter  Cc  poflidere :  res  in  eo  fiatu  relinquenda  e(l ,  nouter  vin cct,  \ 
neuccr  vincetot,  Ptaet6rque  fic  pronunciabit,  Vtipofidetis^  iupofiideA*  ^< 
tisy  vhn fieri  veto,  donec  pcnes  qucm  fit  rei  dominium  iudido  proprio-  ^ 
taris  fuerit  definitum.h<y  ienui  iungunt  didam  i  3.  cum  noftral.  vn. 
Sediam  dixinon  pofle»  nec  debere  vUum  ludiccm  iuinterdicere,  Sc 
pugtueremcommittere.  v ' 

£tTer6  vtconftet  aliquis  fcnfus  &vfiis  di£bcl.  3.  in  principio  D. 
hoc  rir.  iingeibi (pedem vaide  frequenccm, ijslods  quibus  fragilis  8c  AUtr^fpt 
fuipef^acftceftiumfides:  quod  vterquclicigacor  probat  fe  poiiide-  "''j'  ^-^ 
rc ,  &  in  fiia  poflcflione  turbatum  ab  adueriario  ftiilTc :  vccrquc  pro-  ' 
duxitteftes,  vc^veros,  vei  faUos ,  qui  pro  vtriufquc  poirelliQnc  gna- 
uiccr  &  flrcnuc  ceflimonia  hincin^edixetunt  ■:  Contrariacat«i5,  quia 
ficrinequic,vcduofimul,in  folidum,eoclemquc  modo,vnam  rcm  pot 
fideant, Lj.i.exconcrariG, D .  dc acq  poirclT.  Quid Iiic  ludex  fadet? 
namcxaliegacis  &probatis,cauiadiiudican(iaefb:proquoincerdicec? 
pro  pofleflbre.  Ac  vterquedocec  fc  pofTcirorem,  &  ncucer  in  proba- 
rionealceriim  vincic:  ncquc hiclocus eft  elegantidecifioni  Capitis li- 
cetext.de  probat.Sciiicetin  concurfiiprobarionumconcrariaruni,iis 
ftan dum  cftc,  qux  fiint  vero  propiores  ,  iuuan  curquc  al^s  adminicu*  * 
lis&conieducis:  nam  hicfpecieseftdc  probationibusqua:  omiuna 
jMtcs  U,  a^quales  exiftunt.  Ylpianusin  di.5.  in  pxincipio  aic^  ii  aJc^r  .ab  » 
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4kero>nec  vi»  nec  claiii»iiecprecariopoilidet»catic  neucer  vmccciuv 
neucer  vincec :  Praecor  ergo  nonincerdicec,  depofrefrocionilibnict» 
ied  propriecadscauiamcicodefiniec.  Quodit  vcrendumficneparccis 
veniancad  axmain  concuriii  poiTeffionis  dnbaae  i6C  ooncenci<^»  rem 
pcnes  fequcilrosd^nec,  exl.a;quiffimumj>.dc  ▼iiifiiite.hociear 
itt  diftamjl.).  inpdndpio  D.  vdpoflideds^fe^sccs  ad  (uum  ctcubuB» 
•&adlicemde  incerdi^  vdpoifidedsyin  qua  iicc  vterquc  didc>vtcr* 
quepix]t>aciepoifidet€,acmffidc  quaIisqualis  ptsi^iacapafleffio  vd 
•jim  'fimd  detendo  &  vius» exl.  offipttm,D.derdvindicat.  Hocmodo  cantibift 
'<'"V|'^  fieri  poile  videcttr»vcduo  quodammodopoffideanciimuliniQlidnau 
^'^'  alioqui  generalicet  vcnuncftduosfimul  in  roJidiun  eandereno  po^ 
fidere^  d.  I.5.  ».cxcdttatio>de  acq.  pofTcC  Hic  tadonc»  inter  illas  duas 
leges  non  edc  mera  andnomia,  vc  ptcdquepucanc:  cAm  ccittm  vulgus 
Incciprctum  ita  eam  componac,  vc  in  d.  §.  ex  contrario,  duo  fimul » in 
{blidum»  eamdem  tem  non  poffideant ,  eodem  modo  fcilicet,  ac  eode 
genere  polTeffionis:  Atind.l.).D.vupoflldet.  duo  fimul  eamdem 
Tcm  pomdeanc,  dittcrfo  modo  &  genere  poffidendi»  vnus  iufte » alius 
iniu&Cy  vnus  ciuilicer,aliu$  nactttaliccr.  Dcniqttcalio  acque  aliomodo 
poffinc  dtto  fimui  eamdemrempoffidere,cam!ecfi  noui  Scholafiid  hoc 
terrcnequeunc. 

Eius  aucem  qusilionis  de  duobus  qutfimul,  in  rolidum-,  eamdem 
rem,  eodemmodo  fe  poffidere  comendunt  &  probanc,  vins  freqties 
cftinhocincetdi£^o  :  cunc  tituli  &  regulx  de  teilibuSy&  de  prMMr 
I     donibus  oftendent  qu£  probadoncs  hic  po(iore$  fint :  quod  deg^» 
terdirput;ttut  ind.cJicet  ext.de  ptobac.  laca^quamuis  przter  tcXtum 
'  noArxlegis  vn.noii  camcndttacem,gloiratotes  eiusLipedem  po- 
nunt,ex(L1.5.D.vtipofii<i.  £t  vcrumquc  licigacorem  cucndum  e/Ie 
inru.ipofrcirionequampcobauit.  Nequc  hic  obiicias  quod  inciubia 
lite  iit  iudicandum  pro  reo  contca  pedtorem,  l.Attianus,D.dea£don. 
:     &  oblig.  cj^m  in  hoc  interdiclo  vtcrquea&oris,  vccr<}ucreiparcesfii-> 
^     ikineac,l.i.l.5.^paffim,D.h.cic.  vndeiUarcgulahkngnpoccftlocum 
inuenirc.  Id  quidcm  iurc  ciuili,  non  vtiquein  vfu,  quo  partesadotis 
'fiiitinet  is quiadueifarium  in  ius  primo  vocauic ,  Rci  auccm  qui  in  iu5. 
vocai8scft:^uareiuiicrcoin  duhiacattia  fitttendumeflcaic  conftic»- 
•tio  Francica,  anni  153^ . 
s»pmorj      CaTcrum,  non  vidco  quomo  Jo  ad  textum  noilrx  legis  Vfl.  pcrd- 
neatilladeduobusfiratilponidcncibus  facti  conftitudo,nacacXMeor«^ 
errore  qui  accipiunrptima  veriia  6iQt^  1.  p^o  fententia,  feu  penculo  in^ 
*      dicad  emifii  ^  Impcraconbusni  iudido  t^nendx  pofTemonisctpiafi' 
^iis  mand(turre£bori  prouindie^  vcfixundum  eamlencenQam  me^ 
suxhdgantesinruafMiileffipiic,.  vc^pircam  fenccndam  ad  efic&nm. 
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pcudiiGit^cxcqLiatiir.  Qiu:  intcrprccatio  Romanoi  u  judicioru  mo- 
libus  no  congruit,  n.im  in  nolha  L.vn.ficucnialijsomnibus  tocius  C.  r.r.i^rcfi- 
lcda  cll:  maudicorio  Principis  pollulacio  &:co"n{ulcatio  vtnulqucli-  «/.-m-^;». 
t!ij;atorisinccrdictorctincndxinuiccm  contcndcntis:  in  quo  intcrdi-  ^j]"*'^*"^ 
dto,  quia  vincitisqucm  vcrc  poncHorcm  tuillc  apparct,  J*.  rctincnd.r  ! 
Inltir.  dc  intcrd.  fdco  Iitii!;ator  vccrquc  aircrcbat  fc  cilc  pollcllbrcm, 
quxfadi  quxlnoprorationibus  limc  nuic  pr<)lans  diiudicanda  cfl:. 
Qiiarc  Impcratorcs  tacl:!  qudhoncm  luiiulinodi  rcmiLtuntad  Kcclo- 
rcm  prouinciiqui  crat  ludcxordmanus ;  vt  litigacorum  probationcs 
6c  allcgationcs  cxaminct,  faciatcpc  vc  is  qucm  pollcirorcm  cJlc  <  on- 
flitcrit,  Fti poffedit,  it.% poffideM danceps ^  vimquc  ci  ficri  prohibcbic.  Iii 
cam  rc  Impcratorcs  vtuntur  vcrbis  intcrdidi  vti poffidett<.Qux  vcrba 
non  contincntrcntcntiam,  fcdtantumedidiformulam,  Gallis,  Cow- 
vniffion:  non  voluntamboslitigatorcsii?  pollbflioncrci  ciufdcm  limul 
cflc  retincndos,  quia  hocabfurdum  elfcc :  volunt  rcdc  poflidcnci  fcr- 
uari  fuam  poflcflioncm,  id  quod  iacis  colligitur  c."^  vcrbis  fcqucntibns 
dida:  1.  vn .  dc fatisddiiomt,  nfktramferenix pofjcjlionts^  c^rc.Qua:  doccnc,  ^ 
vni/rcilicec  melius  probahu^poflefldoncm  cflc  tcadcndam,dummoda 
fati{Hec,vcinfcidicetur,  Hxccilbapercanimiumifliuslcgis  vn.Ipccics 
dc  qua  cam  copiofe  did  noii  debuic»  nifi  propccr  gloflas  confulas.      ^,,;  .^; 

Igicur  qui  polle(Ibr  eiat,  &ab  aduer&tio  corbatu^  efl  in  iua  poflcf  -  frnA^i» 
iione,  vincot  in  hocinterdifto,ii  nec  vi,  necclam,  nec  prccario  pofll-  f*^^ 
dcc ,  ncque  ijs  modis  rcnkhabuicab adueriarioiiio»  d«ivn.  C.  vti  po{^ 
(id.  Ac  primum,  fi  cihn  aducrfarius  tuus  fundum  podidcrec,  tu  pcr  vi 
aliquam  eum  fundum  occupafli ,  viab  co  pofllldes :  tc  quod  ita  poflc- 
diffa',  ni(tibiin  hocinterdidtoprodeft  contfaeumaquo  vi  ponellio- 
nem  es  nadus:  aduerdis  tertium  aliqucm  tibi  prodelTct  pofleflio  talis, 
«juoniam  tcrtius  non  poteft  cxcipcre  demrealterius^  de  vi,  dciniuria 
ia^baitcri,  noniibi,  L'i. in  fine,  &: D.hoc dt. . 

£x  ouo  eflidtnr  eum  a  quo  pcr  vim  Titius  pofleifioncm  abftulitun     ' "* 
cumdemTinum  poiie  s^ere  mtcrdiao vtipouidctts ,  omiilo  mter-  mnitmin^ 
difto  vnde  vi,quodcontraTitium  mouere  potuiifet,  vel  nonpotui^  "''^"^j: 
fecobdefedumprobationis  arca  vimfibi£iaam.  iiquidem  in  fcicl. 
vn.C.  vtipoffid.  propofico  interdifto  vti  pofiidetis,  qui  fc  proSat 
poiTefibrem,  vindt :  nifi  poficflionera  vi  nadhts  fit  ab  aduerfarie,  nifi 
priiisadueriarium  vi  deiecerit.  Ergo  pofiefiione  per  vim  erepca,  cftii 
agiturinterdifto  vti  poffidetis.-Hocprobatur  excmplo  luliani  Inipc- 
ratohs,  qui  interdi^o  vcipofiidctis  egtt  cumSeuero  vim  faciente 
armjs,&  veiiicncecum  exercicuiBgenci,apud  SparciaRum.Ecquibu(^ 
dam  Gallis  moribus  Inccrdi€k:umvtipo(fidetis  etiam  daturad  ho^, 
vcquisredincegrecurinfuampirtficfiionem^  acredincegranda  dacur 
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detcd:o  iii  can.  redintcgranda  5.  quzft.  i.idque  v(u  prbbatur  etiam^er 
vcrafpcdc  Capicis4.ext.derdlit.rpoIiat.Vbiper  vim  poneiHoablata 
er.it,  6c  tamcn  adumeft  priiis  interdido  vti  poHjdetis ,  quod  etiam 
difccptatu  &  dccirumfuit)  omi^o  interdido  vnde  yi ,  per  literas  PP. 
fccundas,tardiils  petito.£c  inftituto,  vt  ex  antiqua  decretali  probatur. 
Ntiii  maii  Hanc  opinionem  attigifle  viden  tut  redifGm^  quidam  cx  vetuftis 
d^i  Z  glo(Iatoribus,  pcipcram  mcrcpaci  pernouos  (cholafticos  tantum/qui 
scre  vii  malcputant  hoc  efTe  nouum  U  inlblens ,  quod  (uipoiTdjSonc  vio* 
f*^'  lentereicAus,  agatinterdi£bo  vtipoflidecis :  quia  vtipoilidetisinter- 
di^m  compctit  poflidenti  pro  tuenda  &  recinendapo0ellione  qua 
habec : Non ergo  datur]ci  quipcrvimpoireiltonc  dcie^lus  eft,cum 
ampiius  non  poflidcat,  I.3.  >.quod  fi  feruus,  D.de  acq.poifeini.i.  ^.(iue 
autem  in  finc  D.  dc  vi  &  viarm.  Idco(inquittnt)  fupcrcil  ei  (bium  in- 
tefdidum  vndevi^neceidaturvtipoindctis.  HarccoUcdio  videtuf 
lcuts  duplid  ratione :  Prima,  quodnon  vtique  necgcncKilitcr  vcrum 
c(ky  vi  dciet^um  omni  iure  &c  commodo  ciuilis  po{Ic(lionis  circre ,  & 
eamomninoamiiiircyciimponitdeiicicntem  expellere  incontinen- 
*  tipi  opiiaauthoritatc,&remrecuperare:quamanimoretinui(Ie,  & 
adhuc  eam  polfidcre  videtur  inl.  ii  quis  vi,  D ,  de  acq.  pofT.  Ergd  ifta 
pofref&onemtueripotcftperinterdidum  vtipollidctis,  vt  verefen-' 
utIoannesdeImolainc.6.ext.  dcrcftitut.  ^oliat.  quo  argumento 
ad  Rubricam  deintef!did.(i]pra  docuimus^vi^tadanon  clTeilicolunii^ 
iam  poileflioncm  omnem»  vel  redius  omneiusponcfliouis  non  fta- 
timpcrditum,ni(ipoftquamdeie£^u$>  animo  polliderc  deiiit,  -vtibi 
diximus.  Alceraracio  eft,quodinlice  &  caufainccrdiifti  vcipoilldetis, 
is  vincic  pencs  quemeratanc^  licem  pofleflio.Excipiturjniiieam  ab 
adueriario  nadus  flc  pervim:Nam  hocprobaco  &  dcce^i  eius  viol^ 
tipofleflionc,  fuccumlietincaulaintcrdi^vtipof^idccis. 

£x  quo  {cquiturcontra  illos  nouos,etiam  vifii^^poflc  iudidum 
vci poflidctis  cxcrccri.  Puta  fi  dc  vi  jQolituigere deie^us ,  -vcl  fl  eaih 
vim  probare  facilc  ncqucac:  runc  cnim  etfl  de  vi  cccperit  agerCypotcfl 
reuerci  adiuterdiftum  vti  pofsid.  fcilicct intra  ahnum.  Hxc  enim fe 
mutuononimpcdiunt.  Nccvcropro  nouis  iftis  Intcrprctibus  quis 
fubciiitcr  rcfpondcacin  hac  1.  vn.Ticium qui  vi deie^fcus eft ,  aSeio» 
non  cgiiFc  inccrdi6to  vci  pofsid.  Scd  cum  dcicftoi  cm  Scium  qui  crat 
inpoflcfsionc,  Ticius  poftealturbaret.*  Seium  cgifTeaduerfus  Ticium 
interdi&o  vti  pofsid,  contra  quod  intcrdidu  Ticius  exdpier  Scium  ^ 
fe  rem  per  vim  habuiiTc.  Qux  fubtilicas  male  probac  Ti  ci  um  hic  deic- 
£bum  non  agcro  intcrdido  vci  pofsid.  nani  in  co  inccrdido,  vccrque 
a&oreft,l.i.D.cod.tit.  QuareTiciusdcicdhisetiamhoc  inccrdido 
agctin^edchicpropofita»  quod  dcradubium  eft  in  qiiotidianoiu- 
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VTI  POSSIDETIS.  ' 
diciorum  vfu  &r  rcrum  expcrimencis,  qua: ibholallia negligtmc,con- 
cra  luftiniani  prxccpcum  cic.  dc  facifdcir.  » 

Porro  m  cadcm  fpccic  fcnbic  Barc.  ad  Tic.  vci  pol-sid.  D.  </«W//crt   "  '  * 
de/echjimjmetan  fuum  dcicclorcm  quandocumquc.    Et  qnod  dciecii 
femperpoljiint  dcicctorcs  fuos  inquiccarc     curbarCjin  poircfsionc  qu.i  - 
pcrvimabijsfpoliacifunc.  Quarfcnccncianon  vciqucvcra  cH: :  nam 
qui  pcr  vnn  tundum  cft  ingrcTrus,  fi  pcrannum  inccgrum  paciccc  ad- 
iicrfario,libcrc  fiindum  pollcdiCjabfquc  vlla inccrriipcioncauc  inccr- 
pcllacionc,  ispoirdsioncmacquifluic,  mquaiipoflea  curbccur,  pcr 
cum  a  quo  prius  rcm  pcr  vim  habucrac,  rccl:c  agcc  inccrdido  vci  pof- 
iidccis,  vmcecquc:  Nam  inccrdicta  annahalunc,  in  lurc  &r  vfu.    Dcic-  Lc<t~dtit- 
dtusquidcm  poccric  incraannum  mccrcurbarc  dcicdorc  &:  Idc  pof-  ^^"^ 
rcfsioni  mimilccrccum  modcramincmculpaca:cuccl.vl.i.  C.  vndc  vi. . 
Ac  inde  Ci  nafcacur  inccr  cos  lis  dc  mccrdicto  rccincndx  poiTefsionis, . 
in  eahcc  fupcrior  cnc,  qui  incra  annum,  vcl  qui  co  anno  pcr  vunpol- 
rcfsioncdcicdusfuicabaducrlario,  vc  dicicurhacl.  vn.  Dclc  igicur 
apud  Bartolum  \ cihd, (jtttndoaimaneyfempcr^  &.*  rcponc  intraamium.  Id 
quodadicci,  quiaadhuius  I.  cxphcacioncm  ncccllarium  cfl.  Enim- 
ucro,  quanuiis  iupradida tadi conlhcuciOjVti  camadm]linius,non  lic 
ab  hoc craclacu  ahcna,  priorcm  camcn  non  rcmoucc  qua  dicimus  cum 
quivi  fundo  dcicclus  cft,  omiHbinccrdicto  vndevijpofTc  incra  annil 
agcrcinccrdido  vcipofsidctistincraannumpolTc  vci  vi  quocidiana,&' 
cicra  violcntiam polfe/sioni  fc admilcerc,  vim  turbatiuam  vocanc  vc- 
tercs  Intcrprctcs:  Cicero  &:ahj  quotidianam,  quxpcrtincc  ad  uiccr- 
didum  vtipolsidetis:  niflcumaliis  dicas  vimquotidianam  cfrc,  vim 
phuatam, quaquisdeiiciturfundoiiuearmis,  &decavidari  iiucrdi- 
£tum  quotidianum  vnde  vi-    Itaque  oni  inter  cos  litc,  dc  vi  huiuf- 
modi  Practor interdiicet vtipofsUttiy^^c,  vincetque  poflcifor ,  njii  ab 
^nGtizxio  iuo  vi  po^deac.' . 

Secundo  vincccpofTeilbr  in  interdiftb  vti  pofl[idctis,nin  ab  aduer-  • 
Cmo  (ttoclam  na^tus  eftpoiTeffioncm:  dandeftina  enimpollcnio  nil  (iim 
iuuatpoifidentem,(iea  velit  vticontraaduedariumcui  clam  nocuit,  'Ji 
1. 1.  ^.deniqucD  quod  vi aut  dam  Excmplum  cft in  l;dam  poffidcre,  f'"^'^'*'^ 
S.qiii  ad  innndinasP.deacq.poiT.  cunrquisadnudinasprote^  &ab- 
fentis  a:des  occupauitj  dam  j  furtim  poilcifibnem.ingrcflus  eft,  vel  re 
aUquaeft  v{us,inicib,ab(enteyero-poireirore.reem  quidam  &  fiirtim, 
arauit,  coluit>  ftuic  fundum  ^  fru^us  collegit,  L  v&,  i,  i.  D.quod  vi 
aucdam;  quamdiu  durauichuiufinodi  poireflio  tamdiu  clandeftina  di- 
.citur :  qux.vera  noneft,nequc  vllum  pofreifionis  commodum  vel  iiis 
tribuic  nifiabeo  tepore,  quo  palain  }nconfJ)e£^u  omnium,  fcjcntc  9c 
patience.aducriatio,cQepichabcri  &excrceri,  vc  didum  eft  fiipra  in  cap« , 
de  poircifione>&  dicccur  ad  tit.  quod  viauc  clam» .      O  ij 
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foifcjfor     Tcrtio,  qui  abadiicrfirio  fuo  icmhabet,  pofsidctque  prccario, 
fNi/TM»- 15  j^Qji  vincicmmccidicto  vci polsidctis.  Polfclsio quamiplianccao 
lus  aducrfarius  prccario  concclTcrar,  nil  ci  prodcft,  aducrfus  conce- 
dcntcm:  Cmihs  &  nacuralis  ratio  id  Ucic.Naturahs,quiaadiuuari  nos 
noudcclpibcncficio  oporrcc,  vc  aic  Vlpianus  in  ric.  dc  comniod. 
Ciuilis,  quiapcrcum  cui  prccario  dcdi,pofsidco,  non  auccm  is  pofsi- 
.     dctjtic.dc  prccario,  vcdixifup.cap.  dcpoirclsionc.  Infummaquam- 
uis  pofsidcas,  non  tamcn  vinccs ,  interdicto  vti  pofsidetis  propofito 
aducrlus  cum  a  t]ao  poiiidcs,  vi,  clam,  prcc.irio:  cotraahos  intcrdicc- 
rcpoccri.s&:  vinccs,  vcnot.hacl.  vn.  &!.  r.  <Sc  2.  D.  vti  pofsidctis. 
Inverbaha:cditta:Lcgis  vn.  C.vtipoisid. 
^cfitifdttitmfsveltransferettdapojjtjiiomfyf^^c. 
l.Mphcita  5c  obiaira  dilpucacio  eftapud  Intcrpretcs,  quidfit  illud  pcr- 
Dt  fdtff'   pctiH  i:iX\£iidefatifdmimef>r£flidAvd^ojfejTione^ 
Itthne  in  rctincndx  pofTcfnonis.huius  loci  cxplicatio  pcci  dcbct  cx  tituhs,  de m 
hHttii£hs  fffsvocando,  dcj.it ij'dmomlrtts,dtcJumombm.iudicio jijhy^  (imihbus,cx  hb. 
z.  pandc(^arum,.iii  Cod.  &  in  Infticiit.MagiflLatus  &  Pra:roEes  cura 
habucrunciudiciorum^imprimisne  dlenteliirocia  &  vana,  cum  vc 
vadimonia  obirentur,  ficrcsiadicatxademolumentum  pcrducercn' 
tur.  IdeoinuentxprstonasfHpulationesiudiciales  pto  (ecuritate  &: 
caudoneindiciorum:  Cautiones.euam  indicio  iifti,rcm  ratamhaberi> 
vocMia  in  iu^icatum^blui&^flmiies.  Olim  prxmi&antelbtione.^auFe  vellica- 
^  im,ptrfo-  ta,pra:fentisal€ecius>ciu!5adreimemoriam,in  iusvocati  niii  fUtim 
irent ,  (i  pedemid  eftiugam,  fVruerent  (in.ii.  tab.)  obtorto  collo  .la- 
piebanturad  Pnetorem^quodetiam  hodi^tc^tationibusconccpcis 
in  perfbnain,  Vocanc dudiones in ius  &  iniulliciiun.  omiila  pr.ucipiti 
vocacione  feu  du^one  isx  iusnimium  (eueridoco  ciuscauebacreus 
ieiudido  (iiliy  diclibi  conftituti,  dc  quodiead  diem  ^xhijberct  ac  rc- 
prefentaret  Cvt  aiunt)  quodque  vadimonium  in  lite  obirct,  quo  no^ 
.  minereus  dab^t fideiuirores,  pr«cdes,  pignoraiSc  prx4ia,quibusa&6ri 
fatifdabat:  excepco  patte  &  patroao,  ob  reuetentiam;  JBfalijs  ob  iuiU 
€au(am,vtpo(re[fi>ribusimmobi!ium  quinon  (ati(dant,  quia  ptxGh> 
muntur  idonei,  &  fugam  non  pra:paraturi,tit.  qui  (atird.cogant.  acqi 
inter  cseteras,  pocna  hscc  videtut  efSc  rei  non  (attfdantis,  Qupd  (i  de 
pra:dij  alicuius  dominio,  po(Ie(fione,  iureyagereturs  eius  tei  pofle(Go> 
tudicamfx       PcKtorauFerrei  reo  non  (adfdanti»  eamque  cranfrerret  in  Dcti* 
fiimijpdi»  torem,  vd  (altem  (equeftro  poneret.  Pranerea  interponebatur  (tipu. 
'(^mT  ^^^'^ &cautio^ veI(aD(3atioiiidicacumlbLui,qpircusa&oh caumc. 
" '  datisiideiu(roribus,anc  pignoribus  (eiudic^  um  hQaxxwxL  Saci(dado 
eft  de  licts  seftimadone  quam  io  Galiia  exteri  (eu  peregrini  ptae(bnt. 
Hociacifdatioiiis  onasj^ui€^Iu(linifnus  intit.Inftitut.  deiatifciat^ 
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remifit  rco,  fi  prn:rcns  ludiciuni  riifcipcrctacquc  peragcrct  .Tcci  non  ic 
nailit  Licirdationemiudicio  fifti,quarcuscaact  Lcm  ludicio  pcinkin- 
furum  viquc  ad  tincm  litis.  Ac  vero  ii  rcus  non  prxfens,  pcr  Procura- 
toieni  fc  dcfendat,  {acildac:onem  prxdaciudicacumfolui,  &  licis  arlli- 
mationcni  dan,Ii  licem  amitcac.  Quod  perfinecada£^orem,  fi  prarfcns 
iuri  fc  fifteret,nil  (acifdabac,  nec  promitc<ibac:Si  vero  pcr  Procuratorc 
agerct,  vcl  Procuracoceius,  vcl  ipfe  de  raco  fatifdac  ratam  habcri  rem, 
id  ell,litem  adamcum Procuracore.  Hocideo,  quia  fola  perfona  Pro^ 
curatoris  in  iudiciumiieducebacur,  foja nomiximtur,  &  fola  can de* 
nabacur ,  vc  docuiadtic.  Mandaci.  Reus  aucem  in  ius vocacus ,  fi  pra:"  * 
Ceas  liti  aon  adeiat»  nec  le  defendebat,atque  alius  cauiam  &  defeimo«  - 
nemabfentis  vltro  iuiciperet  fiae  mandato :  isiatifdabat  tam  de  raco^ 
quam  deiudicaco  fiuiendo.  Hic  fuic  licus  iacifdacionum  iudicialiumi     ^ , 

Incurnt  autem  dubitatio ,  dcquaiatiidationis  fpede  &fonna  lo-  1^,1^' 
quacurhaeclexvn.  aniudicio  {ifti,an  ittdicacumfoIui»an  rem  racam 
Habcri,  an  de  re  poft  Itcem  refticuenda,  an  denon  curbado  vel  inquic- 
taado  poilefrorc,  qu  i  vicic  incerdi^lo  vci  poHIdecis  :  rurfus  an  in lico 
dc  incerdiilo  &iBdiciopoise(soriosan  ver6  inIice.dcdoniinio  &iuro 
qux  injcerdi^miequicur,  incerponi  debeac  cum  enin^  hacl.  dicicur 
priiis  po(seflioais  v  cl  incerdi^  dcddi  oporcere  quzftionem :  pofte^ 
vero  di{ceptaci  domioij  ic  lum  hcem(in  qua  rei  pdutes  Iiiltin  ebic  is,  ie- 
cundum  quem  iacerdi£^um^fiaicum  eft  )  in  commempracionc  (euco- 
pacadone  horum  iudiciorumomnino  feparacorum ,  Texcus  huius  le- 
gi  s  inccr(eric  ac  mifcet  iatifdadonis  vel  traosferendse  pofseHionis  for* 
aiam.ex  edidoperpecuoieruandam.  Sedanhocin  cattiapo/se(Iionis> 
an  in  caufa&licedon^j.  ciuodance  quam  di^piciamus,  vidpndu  eft  ^fPf^T* 
in  primis^quaripeciesfacifdacionishlctra^lari  &  intcl!igi<icbeat.  In-^^''*'''' 
■.  cerprccum  magna  pars  cx  gloili^incelligic  facifdationem  iudicacu  (biui 
qwbusabj  non afsenduncur ,  quoniam  talis  fadfdadonis  onus  grauc 
ia(hslic  luftinia.  d.dc.in(licuc.ae  iacifdat.  vnde  putant  dc  ea  non  polse 
accipi  di£bunl.  vn.Iedde(acifdadonciudiciofi{li,qu3maniiccod.cit. 
Probabihus  aucem  efthacl.  cradari^defacifdationeiudicacum  fohii 
vel  ficri,  qux  hicenc  &  figniiicabicrem  ^  pofscfilonem  refhcui  ci  cui 
poftaddicccuf  iniudicio  pccitorio  niox  diiceprando.  Vrgcntca  vcrba 
&tfut$dmomvtl  trjmJcrc>jd<»poffeffioms,  ^c.c[\uii  diCAV  Nili  facifdado 
prxflecur dc  rc ^ pofscllionc  retmcnda,cum  ludid yiftim fu'enc:non 
iatifdauti  aufertur  pofieiiio,  Scinaduerlarium  cransfcrtur.  Concra 
hoc obijciunt,  luftniianum  omnino  rcied^ecamiacifdacioncm.dere 
reiiicucnda  &c  iudicaco  folucndo  ,^iunc  malc  ommno :  Cum  cam  not^ 
reieceric,nifi  vno  candi  cafu»  vidclicecciSim  rcusprxfcs  iudicium  fufci* 
pit  acpcragicper  {e;noa  per  Procuratorcmicuac  eaimaon  iacilHaciu. 
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DE  INrERDICTO  /^^ 
<licacuffl{bliii>ied  taticiim  iudicio  (idi.  Garcer6qiii,nonin*totumabd^ . 
licaeftiacirdacioiudicacumiblui,  vt.colligicur  excoco  iurcciuili.  Hoc 
dicere  melius  cft  acque  verius ,  quam  cum  alijs  fiiceri ,  quod  eadem  ia- 
'  tifdacio  pra:cipiacur  liac  1.  vn..veriim  poft  abolica  iic  per.  InlHniannm, 
aiunc  iidem  vulgo,  Correilio  l^m  vitdnda  eil,  Hic igicur  obcinebic  fa*- 
ciidacio  iudicacum  fblui,  (cu  rcm  &  litis  sftimacionem  refticui. 
c^,^j  rm,t    Alccra  ambiguicas  cft  in  hac  1.  vn .  quo  modo,  qua forma ,  &  quan- 
&  vH h»-     vcl  quo  in  iudicio  inccponacur,  &:  quo iureccnfeacur eiufmodi  ia- 
^'^  cifdacio.  V  ulgo  cam  rcferunc ad  iudicium  pecicorium ,  vcfiacin  iudi- 
cio  petitorio,  noninlicede.inccrdicco:  quia  £nico  incerdi&o  agitur 
caula  pi  oprietacis,  acquetnicio  hoius  cau&przmiccicuribrmula  £itii^ 
dacionis,  vel  transfercndx  poffersionis  ex  cdicto  pcrpetuo\  Hanc  ve- 
ro  fatiiHationem  pra;(briab  eo  qui  vicicinterdicto,  quique  vc  pof!e(^ 
for  partes  rei  {iiitinctin  quzftione  &  litc  dominij:  Ac  nifi  iati£d€t>an^ 
fcrriab  co  polsersioncm&tiansfcrriadpetitorem.  Contrahoc  Bar- 
t:«Mrari.t  ^9^^^  &:vltramonta]i9i  DD;  Djuar.iBc  alij  noui  opponunt,in  iure  non 
•pmi»     rcperiri  quod  talcm  ^tifdationcmiudicatum  lolui  &  rem  rellitui  in 
Doiismn  caufaproprictatisdaretcneacuris  qui  vicic  incerdicco  vci  po(sidecis: 
Adde.quodfinicoincerdicco^iiipereft  rolainremaccioy  feu  quardio 
dominij  conctapofsidencem  qui  vicic  incerdicco. .  Ac  in  accionibus 
^  in  rcm,  hoc  onus  (aciidacionis,  luftinianus  rcmiiic  rco,  £eu  poilefsori. 
*  f.  fedhodie,  IniHc.  de  iadfdat.    Non  bcnc  crgo  hic  cxi^rctur  ab 
co^  qui  obtinuit.in.iudiciopofseisotioj  qui  reus  acpoisefsor  cdt: 
Imo  in  conttarium  inquiunt,  debet.  ea  iatifdatio  przftari.^b  c6  qui 
iuccuburtincauia  incerdicti,  quique  poftca  mouec  quxftionem  do- 
mi nij .  A^  huncmodum  ifl:e  erlc  fenftis  huius  Icgis  vn .  tn litc  dfhoc 
rm//d0,Rcctor prouincia: icu  ludex, ei litigatoti pofsefsionem  addi- 
Ciu  io  di  ^^^*        verum  poisefsorcm  probancrit,pro.  eo  interdicet  vti^fiL 
J»Mf^  detisttdffofsideatify^vim fieriveto,Scd.  non  cft (atis:Nam  (i is  qui  iiiccubuic' 
WK»J»^»/in  cauiainterdicti,  vchtpoftearcm  vcndicare,  przcipietci  iudex  vt 
^'"'^'    caueat  datis  fideiu^ocibus,  qu6d  pofsefiori  qui  in  interdicto  (nperior 
fiiit,  ille  nullam  vim,moIefliam  aut  pcrturbatione  facict,neque  impe- 
dict  quominus  ille  pofse/sionc  fruatur,  pendente.caufa  proprietacts, 
arg.  legis  /7.^r»w,/^/if^/,D;(ifcruic.  vcnd.  In  quam  (cntcnciani  tor- 
Lfx  ,,^/.*l"^"pofcfi:peplcxaIcxpcnult.  D.dcaquaquotid.  &  a?(tiua.  Siad 
j).^c47»i  textum eius adiicias  gloilam  in  hunc modum,  fi de  vLty  itinere, /ujujtdtu 
imt.  o*  BttAgAturi  interdicto  fcilicct,  hmufinodt  cautio prAjlanda  efl,  nimirum  ab 
eo  qui  {iiccubuitinterdicto,  quamdiu  quis  de  iurefiio doceat fi  non  impedi" 
turum  agentem^aquAmue  ducentemy  ^  tterfacientemt  vatcV^^c  iuxta  (cn- 
tcn tiam  pro  co  dictam in  cau  :a  intcrdicci:ibi  aucem  efsc accum  inter* 
d.c(0:coniiciturexarg.illiUscituli9  quicxplicat  interdiaum  de  aqua  . 
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quotidiAna  &r  xftiua.  Tamccfi  vcrba  cuis  1.  pcnult.  nil  ad  intctdiccuni 
fcd  niagis  ad  uis  rclpiciancjioc  dicentiatquotics  dc  itincris,vi.T,acrus, 
aquxductus,  /«rfagiturpcr  cum  qui  cftin  porscrsionc  illius  uins ,  dc* 
bctciaducrlarius,  vclrcuscauerc  (b  non  impcditurum  agcntem  vti 
fuapoisclsionCjVtifcruitutCjiurCjdoncclis  cccpta  finiatur.AJtcra  pars 
dicta:  1,  pcnult.  in  vcrC  (jHodfineoet,  non  minus  jKuplcxa,  hu nc  vidctur 
lcnfum habcrc,  E  contrarjofTitiuspropoftt.t:xctionci\c^j^atona,,  ncc;ct, 
agatqucius  non  clscCaiocundi,agcndi,aquamucduccndi  pcr  fun^- 
dum  Titij :  Caius  autem  reus  in  contrarium  cxcipiat ,  afscratque  (Ibi 
ius  cfsc  eundi,  agcndi,&c.etli  hodic  non  fit  m  pofsclsionc  iJIius  luris, 
quiacampcrahquodtcmpusintcrmiiit:inifta  hte  &:acrioncTitij  ne- 
gatoria,  Caius  illc  reus  fitifdarc  tcncturfcquamdiu  luris  &:  dominij 
quxlho  durabit  non  vfurum  ca  icruiturc,  nccimpcditurum  fe  Titiu 
inpolsclsionc  hbcrtatis,  donccpropiictatis  caufi  finiatur.  Idautcm 
caucbit  rcusy/wf  prxitidicio  fcruitutis  nmittendx:  vulgus  hodie  dicerct, 
iinc pr.riudicio  icruitutis pnrtcnfx,  vcl luris  prxtcnfi.  Eas cautioncs 
inccrponcbant,  vt  vim  turbationcm,&  violcntuunomncmpcndea- 
tchcc  liltcrencatqucinhibcrcnt. 

Hxc  intcrpretatio  rclpicit  quidcm  articulum fitifdationis ,  fcd  no 
cransfcrcndg  pofscfsionis  formam,qua:  fatifdationi  adncitur  liacl.vn- 
ItaquCjVtin  pr.udicto  cafu,  tranilationem  pofscfsionis  inueniantiidc 
autJiorcSjfingunt  verum  pofscfsorcm  tuifsc pcr  vim  dcicctii  fua  pol- 
fcftionc,  non  tamcn  C2.ifsc  intcrdicto  vndc  vi,  fed  co  omifso  clc^-ifsc 
jntcrdictum  vtipofsidetiSjtanquammitius  &  tacihus  ciuilciudicium, 
vti  fupra  docuimus :  In  caautem  interdicci  litc ,  poftquam  actor  pro 
iuisparcibusfcncenciamtuhc,rupradicca  qu^dcm  (ariidano  &  caucio 
ipli  pracflacur  ab  co  qui  (uccubiiit iflterdiao  vti  pofiidctis:  atquc  im-  * 
primis  victori  viccusreflituitpofse&ionem  quam  ipfi  pcr  vim  &  vi- 
tioie  abflulerat.ideo  rcctor  prouinciac  in  dJ.vH.  iubetvftyictus£iti(l 
detviaori  fe  mole(liaminpofsc(sionciionexhibitttruin,  atque  vt 
viaos  in  victocem  ttansferat  pofiefsionem,  quam  ei  male  abiliulerat. 
Sicacdpiunt  ea  vetbadictae  l  vn.  &  frtifdationii  W  tran^trend^  poffcf 
fiomsforms ftmata,  &c.  Qup  CcnCu  pro,  vel,  rcribcndum  crit,  £  Quia 
alioqui  liter^  non  quadratet  huiu(modi  expIicatio,quam  illt  credunc 
eiseneceisariam'.  Alij  vero  repreiiendunteamacerbius,  quafivi  de- 
iectusagerencqueaxintcrdicto  vtipofsidetis,  quam  tationcm  Cuprk 
reiecimus:  Tametfijiliasnoninficier,  fupradictaexp4icatione,vimai^ 
ferri  (filicetatrocem)  &  verbis  &  (ententix  dictacl.  vn.  ponendo,^» 
pro  W^coniunction^m  pro  difiunctioncTcxtamqule  corrumpcndos 
acpranereamalc  impone4o  latifdationis  onus  eiqui  fiiccubuit  inter. 
^ao  vti  po{$idetis,  necnon  dimnando  quod  ifte  vi  4eiccerat»  vc  a 
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accomtnodentur  &  congruant  vetba  lcgis,  cJt*  trM^erend^  poffefsionhi 
CQntrapcirpicuammentem,di£bel.iabeht(s  vt  iatirdatio.pncftetut' 

*  a  podidente^  &  ni  (atifdetyiubentis^  v  t  ab  eo  poffeflid  tnmstetatui:  in 
adueHatium. 

speuci  d.     Species  igitur  hstc eriiv<  TitiuSi  ciHm  (undum  Seianum  po/nderet# 
L  yn.  c.  inipeditus&  airbatusfuit^SemproniQjquomindstiberefundovte- 
vttfijitd,        qiiarc  in  Sempronium  cgit  interdi^o  vnpoiiidetisiln  quo  Ti. 
Bdim  a  tius  probatapoiTeflionefua»  quamSemproniusnon  lure  turbaueraty 
«eleris  retormattonisiudictumobtiniiic,  qu9  Redor  interdicit ,  ne 
Titiopoisidend  vis&moleftiainpoileisione  per  Sempronium  ex- 
hibeatur,incerimdonecintereosp(eniorqua:ltio  dominij  difccpcc- 
cur  ac  i^dicetur.Sic  enim  pronuntiabant:  vt  colligitur  ex  Theopnilos 
hodie  faluo  vcl  fexuato  in  pofterum  iure  domihij.  Ica  Sempronius  in. 
terdifto  viftus^dttidemrei  dominium  apudeumdcm  iuuicem  ilico 
.    pcrfcquitur  contra  Tittum  poi!e(rorem:  hac  tamen  forma  ex  edi^o 
pcrpctuofetuanda,  vtanteomnia  Titius  datisprxdibus  &  iideiuflb' 
ribus»  velprxdijs  ac  pignoribus,  ladiHationem  ptaeftet^de  re  icruanda 
&  Scmpronioreftituendaycumlitissitimadone^fi  incaufa  prophc- 
,   tads  poilea  coftitedt ac  pronundatu  fuerit,dominu  eife  Semproniu. 
Hanc  latifdadonem  Titio  non  pneibntc ,  ludex  ci  pofse(fionem 
auferct ,  quam  cipcr  incerdidum  dedecac,  eamquc  ttansfcretin 
Sempronium  dedominio  agentcm.  Transfereceilege,  vcis  quoque 
camaem  (atifciadoncm  Titio  pia!ftet,quodnii[i  fadat  Sempronius, ' 
po&effio apudeumnon temancbic,  quia (icutiablatacft  Titio,  prop- 
cercaqu6anon(adiHedit,ncnon  irciinquctur  Semprohio  ,ii  padter 
non  mifdederit :  neutrofadidante,  Titiu^  pofic(sor  intcrim  po6c(^ 

*  (ionem rednebit :  In  dubia velin paricauia,  commodtun  poisdiionis  - 
ccditpd(re(rori,^.commoduminIHtut.  deincerd.  IsmosHiit  iudicio- 
rum  Romanorum,vt(ad(Hadonemnon  prxllatiauferretur  po(rc(iio, 
&  ia  adttct(arium  ctansferretur,  ii  (adsdaret.pcena  non(atifdands, 
tranflacio  poffeirionis.  Exempla  nobiliafunc  in  I.xdrHcacum ,  D.  dc 
damn.  infccin  l.(i  prius,D.dc  noui  op.nutiat.  cum  l.dc  bonis,^  .vlt.D, 
deCarbonia.  Edi^oLi.f  .(i  fraccr,(.z.f  .vIt.D.dc'coiiat.  Quibuslods 
rco  noniacildati  eripicurpo(rcflio,8£Cransfcrcurin  pctirorcm  vtique 

.  iiiaciidec.  Qupd ii  hic  nolic  (atisdarc , manccpoirellio  vbi  c(l,  vel  ie- 
qucilroponitur.  SimiIitcrpofl:rcdditum  incerdi6tum  vci  poflidetis, 
Jat/fiation0,veltramfere/U^poj]effionKjformsexfdiHopcrpttuo  fciua- 
da  eraciiac  I.  vn.  Ncquc  cCt,  qUoiijdcm  Intcrprctcs  obiidanc  hum(^ 
modi  iacifdationem  in  iure  non repcriri ,  cum  hic rcpcriacur ,  &  in  le* 
gibus  fupra  didis;  nec  obiicianc  cam  efle abolicam,  &  in  aftionibus  in 
vcmfeudcdominia>e(rereo  poircIFori  rcmuflamindt.  Inilicut.  dc 
"  •       "  "    '  iadfdac. 
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iacirdat.  Eftenim  tantum  remillapoflcllbri,  fi  prxfens  litem  cxcqiia- 
tur,  non  eft  remifTajfi  .ibfens  pcu  procUratorcm  fc  cicfcndat.  Non  cft 
fublata,jnpeiitionciixrcclitatis,l.  5.  D.  dcpctit.iia:rcii.  Necinfpccic 
lcgis  ^5.  D.  dc  quxH:.  Tamctli  dc  iis  duabus  lcgibus  vcrcdicipofllt  eas 
loquide  vetcnlatifdationc^quamrcUs  pnrfl.ibac  initio  litis  pro  rci 
ar/limationc,  &c  caulaomni  rcftitucnda,  vt  ait  PauIusJ.K  Scnrctiarum 
c.  ri.  Hxcquidcmfatifdatio  pcrluftinianum  rublatatuit.  Addcquod  ' 
in  d,  U%.  dc  pctit.  hxredit.  duplc>c  mcmoratur  fatisdatio,  vna  gcncra- 
Ls  &  communis,  qux  adhibebatur  ftatiminitiocontroucrfia',  Scili- 
cct  dc  litis  xftimationc,  fcu  dciudicato  iolucndo,vtapud  Paulum  fu- 
pradid.  loco  &c  d.l.i^.dc  quxfl:,Qua:  fatisdatio  fuWata  cft.  Altcraautc 
Dcrcnondiminucnda,  qu^colocoprobatur.  Prxtcrcain  d.  1.  5.  de^ 
petit.  hxrcd.  vcrf  cauja  autcm,  &c.  mcndum  perfpicuum  cft  in  vcrbis, 
yei/yo//</*tc!t«f/o.  quidam  lcguntlolitacautio.  Nam  cavciba  njanifcftc  ' 
rcpugnantfentcntix  &:  dccifionilocieiufdcm :  nlipro  vocc,fed,  rc- 
ponas,  Wjidquodpropiusmtucnti  conftabitfatis.  •  ^ 

Adhuncmodum  d.l.  vn.fcnfushiccm,  Fmitointcrditl-o  vtipof-  L 
fidctis,  dcproprictatc  ludcx  cognofcct^pr^milTa  &c  (cruat.i  forma  fa- 
tifdatioms  vcltranstcrcndx  poftbllionis,  cxpcrpctuo  cdicto  prxto-  ' 
jis.  Vndc  fcquitur  hanc  latifdationcm  prxftari  in  adionc  in  re.  quod 
intcrprctcs  vulgb  fatcri  ncqucunt,  vt  fupra  didum  cft.Quibus  ii  pla- 
cerc  hbct,dabis cam  latifdationcmnonintciponi  in  adtionc  in  rcm 
reuiudiciopctitorio. Nondabiscam quxhicprxcipitur,cflc  alufti- 
iiianoabolitam:  fcddiccscamadhibcriin  cauiaintcrdicVi ,  miudicio 
poircllbrio.  Deniquc  fatisdationcm  non  refcros  ad  litcm  dominij, 
Ibdadintcrdiftiiudiciumpaircftbrium.  Hocmodo,  Redlorproum- 
cix^Iudex^proUtigatorum^altcrOjquirc  poncirorcm  &abaducrfaiio 
inrcrturbatumprobauerit,  intcrdicet,  eque  poftcflioncm  liberam  &d 
vacu.ara  conferuabit,  ftncprxiudicio  ftiturx  litis  dc  rci  ptoprictatc. 
Scd  cadem/entcn6ia,(iuecodcmittdiciopofre{rorio,prarcipict  vidlo- 
ri,vtlatiidationepcxfl:c€aduci£ido,cletctiondiniinuenda  &c  dc  htis 
^ftimatione  (cu  re  ip(a  refiitttcnda,ft  in  fequend  iudicio  proprietatis 
ad  I .  i  iario  dominiom  rei  veniacaddicendiim.Sic in  tradatu  de boni^ 
authoiitateiudicumpoilidcndiSypofleflabona,  reonoo  aUfcr  rclin- 
quuHtur,quam4sitautirdedenc]itba:(tini^ 

Hocvrusretimiit,in  vindidarumiidculayf<mrcioimadonccelen, 
V  ulgo  rcccedencia  ^quas  iummadm  &de  pknp  iodicatur:  vt  fit  aliquis 
pofleiTor»  vt  non  iit  pugna  de  poflcffionc»  tand^>cr  dum  plcnior  de 
jnterdidoquaeiliotCttmcaufitcogmtieBeterminecar.  In  ea^duda* 
rixpofleHionisfettrecredcnda?  lidcul^  crcditur  6c  quait  dcponitur  . . 
poffd&o  pcnes  cum  quijprima  fiide  videtur  &  pr^iCumitur,  vedus  anr* 

P 


Digitized  by  Google 


DE  INTEKDTCTO 
iuftius*poire0iominhzrere/Credicur»inqtiam>(iibealege»'^  is  (act^^ 
dl^cionem  idoneam  prar£i:ecaduerfario»dere  delicis  seftimacionereftu 

*  tuenda,  &  deliniciuo  iudicio  poflcfrorio  viccric.  quod  ex  iure  duili 
depiompcumcft:  Imo  ex  veceri  prudentia.  Nam  Afconius  in  iUud 
ex  5.  in  Vcrrcm,  SiJ>al?HlJfet  ifie  idtiium,  quod  ante  ifhm,^,  ZJs  viHdiciS' 
rum  ej}  (  inqtut )  citm  tit^aturJgatre,auusificertmnel}q»is  debeMtejJepof» 
feffon  Etideo  qui  eam  tenetfitifdat propr^delitis  vindidartm^oiuerfsrio  J^, 
quo  illifatisfaciatis,  nihilJedeteriusinpolfeJiionefdShtrisdequM  tur^mm  ^et, 
Hxc  Uciculavindiciaru^porcio  qu^damacqueprxpacacioeftinceFdi* 
£ki  vci  poffidccis^  Gallifque  didcur ,  Recredencia  ,'Hiipanis  Incerim,  • 
Icalis  N  ouaprouiiio.Remedium  opdmum  &  moribus  6c  vfu^oe  par- 
tcs  ad  arma  vcniant,diim  pienum(  vt  GaUi  loquuncur)  rednend^  po^ 
fcifidnis iudiduni  difcepcatur  acquc  definicur.  In lupraicripcis  auccm 
Afconij  ycthisfat{fdatpropr£de,^c.  dclc  voccm^ra,Nam{acildacprx* 
dc,idc(l^6dciuirorc  dato.  Ecpracdes fcu  fideiu/rocesac  vindiccs, m 
yindiciis dabanc,cumiidgabacurapud  Pr^corcm, dc  earc,  cuius  in- 
ccrcum  crac,quis  dcbcrcc  cfTc  pofl  ciFor  cx  codcm  A(conio .  Quodio- 
diciumcftrccincndxpoilciiionis.lliudauccm  ius  dc  prxdibus  &  vin- 
dicibus  lids  vindiciarum  expUcac hanc  1.  vn.  C.  vci  poffid.  oftendtcqi 
{acifdadonummorcm  vfLiipacum  in  caufis  incerditlilorum,  ex  parte 

.   .fcilicecciuscui  pofTtllio inccrim crcdicur  &:  commirncur,  Dclpon- 
iionibus  qux-  ticbant  in  hpciiitcrdido,  dixi  ad  Rub.  dc  inccrdidis. 

Poilremouibcc  d.  1.  vapofieirionis  &inccrdidiiudicium  dcfiniri 
priulquain  dc  ciuia  &  qu^dione  dominij  cradccur,  imo  pcndcncc 
caufa  inccrdi^ifilec  U  quidcfcicpropriccads  quxfiio  I.j.C.dc  mcerdi^ 
jqaod  acdgimus  in  c  de  cumuladone  pecicorij  &  pofieisorij. 

«  COMMVNIA  QJOTIDIANA    DE  IN^ 

TE.KOICTO  VTI  rOSSIDETlS,   VVI  GO  q.VABILBLA 

in  cafu  nouicacis  &  curbac^  polseisionis. 
Qlfqu4mrem,0*cni^detiir, 

M  p  Ein  iuredidmus:  Incerdi^him  vd  poffideds  pr^patae 
cauiam  propriccacis,  pr^parac  vindicadoncs,  quoniammodli 
qu^idonc  dominijjofHciu  Iudicis.eiacpriusinfi>icere,anxeus' 
poifidcrecyvcceccuscfsccludcxdcreiconcroucrfc  pofsclfionc.  In 
cuam  cognidonem & inipc^onem  {a>e inddebac dnbicado  dc  poC- 
£eillone rei, penes  quem  cfsct: in quofiisqni corpic  vindicare  dicacfe 
pofscfsorcm ,  cuncciconfuiicur,  vcpaufi^er  fiiipenOl  vindicacione» 
^idc*x'ndac&:rcdncatpofseitionem  pcr  incerdidum  vci  podideds. 
ficlude^c  it^ec,  quispoifideat,acpoisidencem  Cttebiaic:  vc  ab  eo. 

# 
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"p&ft,altcrrcra  vindicccftvclit.  Vndc  pcrcipics;ca  qux  Acciirfius  sc 
Accudiani  notantin  1.  naturalitcr,  nilcommiinc,  D.  dc  acq.  pols. 
hcccx.l.  officmra,I.is  quidiftmauitD.derci  vindicl.i.  D,  vti  poP 
ildcus^d.$.t)ii  communc,  aluiqueiods. 

1; 

Exl.j.  V.  vttpopHctis. 
LIO  c  iiitcrdicbumlbcumhabct,  fuicquis  totum  fundumpollKicre 
fc  dicac,  fiuc  pro  ccrta  parcc,  (iucpro  indiuiropoiUdcat.  Addceti- 
.  amcontrarociUinaquo  tuibarunn  po]lc(lioncindiuila,vtaiuncDoc- 
'  torcs.  Dcnique locum habct  in  omnibus  qua:  funt  foH ,  qu.v  lunt  un- 
mobiiia,vel  immobiHum  loco,dummodopollidcri  pollint,aiuclnccr« 
pictcs,  quos  probatvfus.»  5.  ' 

HOcinccrdidum  (iifHcitci  qui  xdificarcin  fuoprohibctuisctcnim 
viderismihipoircllionis  controucrliam  taccrc  ,  qui  prohibcs  mc 
vti .  Qui  colcrc  t uiidum pioiubctur , poliidcrc  prohibccur,  vc Pom^ 
poniusait.  4. 

A  N  locatoraducrfus  condudorcm  ,  dominus  contra  inquilmum  & 
^  colonum.aeatinrerdicto  vti  poilidctis:  ii  quidconductor&colo- 
nuscircarei poUcHioncm &:  vlumraciant  contraiusIocatoris,li  cum  rtm 
repcllant  vcl  nonadmittant,  vclin  dominio  fuo  conturbcnr,{i  aducr- 
fus  lcgcm  locarionis  quul  male  c5mittant,  An  potius  locati  acho  Ibla 
compctit  ?  Dicagi  hoc  intcrdido,  (i  conduclor,  vcl  colonus,dominu 
a:dcm  rchccrc,vcl  tundum inftaurarc  volcnrcm  prohibcar,(i  cius pol- 
fcirionem  intcrucrtat,vclturbct,cx  I.j.lJ.  cum  inquilmus,  D.hoc  tic» 
Quodiicondudor  vclcolonus  nonparcatlcgi  Iocationis,vcl  contra 
cam  faciat,  fola  compctitadio  locati,nonintcrdidum.  Etli  loannes 
Fabcr  ahtcrrenferitin^.rctincndx  Inllit.dc  intcrd.  nec  benc  vchc 
concra  ccflantem  in  folucionc  colonum  inccrdici,Papo  in  Arcflis^Im- 
bcrtus  in  Enchiridio,  in  vcrbo  Condu^r.  • 

QEquicucinl.3.D.eod.  ItmviieMmiisfiproieShitmfHprAvicinifolurnno 
^tm-ehdheredie/Mfr^iiittrdiiklim  vtipojiidetis fit  vtiledltertaditafifs  alte-  f"/^''''^ 
rttm.  Et  ejiapud  Caj?mm relMnm ,  vtrique  ejfeimitUe:  (jnisalter  folum  poj?i. 
iit,  dtercnmMms  frperji  cteni,  tjAeo^^uoi^uejcrtbitffiex^dibu^mei^^inte-  Ifgnntui^ 
dei  tmiproie£himhih§o ylmerdickmeciimpemmlocmnpoJfideaMuiy qmpro^ 
itSho  tegetur,  4»  quo  fjc/bits  poJ?imretiiienpoffeJiionem,  iu$  proieEtionis  inter^ 
dicotecmn  ypattimmc  pojftdetkemsdesex^mim  proie^umefl,  Hic  locus 
^  obfcurus  &  pcrplexiis^,  vel  etiam  cornipnis  cft.  Idco  Inccrprcccs  ma- 
ximc  nouiitextQm  volunc  emendiire ,  &alicer  rcponere.  Scd  ijs  omif- 
fis,  hocfcntics  cx  vecuftis  glollkoribiis  vcriu%ieiuris,  cx  vfu,  &  lcri* 
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])torib.aspfag;tiiaticis>imoexliiiius  lodfeneentiaficvecbis:  Qi}6di9 
quiex  Cuo  iblo,  fimdo^vel  xde  immifliim  vcl  proiedum  habcc  iaalce- 
xius  fohud,  vd  a^dem :  (iquidem  in  pojTellione  fichaius  proiedioni^ 
&  in  eacuii>etur  vel  impediatuc»habebit  hocinterdiftumcontia  tnc^ 
bacorem,adcuend^  poflefGonem  proiedionis»  vei  operi$s<quam 
ialicec  pofld&onem  habuic  hber^fine  concrouerfia  vlla,  alcero  uien* 
teyvidentc>&pacience,perdttmummcegnim.  £diuerfQ,{inouein- 
craannum  iStam  preiecerit»  immifecic,  opus  feccidcinAlieno  (blo.,  vd 
«dibus :  cunc  concra  eum  dominus  foli  vd  xdinm  reSth  incerdi^um 
Ttff^  poftulabic,quoniam  ab  eo  curbecucin  Jjbera  poiTeflioneiiu  ibli:  Cuim 

^^bMMw  ^  tationc  poiTdfiont^.  Qui  cft  in  pofteftionc  libci  citis,  tundi^vd 
ardium,  &  rci  {iifleimmobilis ,  fi  in.calibcrt»cis  poncllionccurbetur, . 
xc&^interdiiretproiearetinenda.  Is  cH  rcnfu&  haius  lQci,inqu6prima 
quscftiopoilca,  cum  rdacaopinio  Canij,deinde  in§.  labeo,  rcp  r  jbaca. 
Eam  vcro  4etendinon  poflc,oftendiccocaracio  &  dodrinaincndie- 
corumyfcnfurquc  communis.  £x  hispcr{picuun^eft,hic  Ibcum  ciVe 
i^tcrdido  vtippilidiccisyxetcxparccagcncis^  vd  cxparce  pacieoci^ 
'  yti  di^^um.cft. 

S. 

tnnMHHt  C  Equicar  in  d.  Lj.  S^d fi fit^ra  ^des  qua4  pojiideo,c€eiuiadum fit,  in  quo  ali- 
dtffrrio'  O  tu  qttdfi  dominHf  inoretnr  interdiSio  vti po^dftit,  mevtipojje  Labeo  an,no 
■j^^^^^pmqui  incomicdomrdrHm.fimperenim  fttpeifciemjolo  c^dere,  Planefi 
CWMculum  expubliciQd&itm»h4m^it{ditLdheo)vMeriMtndif«04^ 
{  cuiits  tedes fitprA  K^lvrtta-  fjfint.  verHm,efihoc  ineo  qui dditmn  expuUtco 
'Jiabucric.  Carccruni  ruper^iari;proprioiWer</i'^o  &  a<flionibus  a  Pr^. 
■  corc  (piBaudij  ditts )  vtentur.  Dominus  autcm  fbli  cam  aducrfus  alium» 
quam  aduerfits  fupcrficiarium ,  pocior  eric  iu  inccrdi^o  vci  poilidecifi» 
Sed  Pr^ovfiipcr&ciarium  tucbicur,  fccundum  lcgcm  locationis :  £t  ica . 
quoquePomponiusprob^c.  Concurbari  vidocur  hic-iocus  cxvcrdc 
Non  eum  i^min  ceenacHlo,  &c.tum  c^  verfic  DominMSMtemfoU,6cc,  et  ex 
vcrfic.  SedPr^tor  tuebimryhi  contra  verbapneccdcttciadacac  vcikin- 
ccrdi^um  vci  poilidecisfuperficiario  &:c(snacuIario ,  canquam  domi> 
|i6  U  poftciTori  CQC naculiiupcDoris ,  fi  in  eius  po(re(rione  U  libertace 
pcrcurbecitr.  Pra^cedentia  dixeranc  non  ci,  (ed  domino  (^h,  inferio^ 
riiqucpartisxdium  dariilludintcrdidum,quiac(rnaculum  lupcrius 
iblocedat,!.!.  C.derei  vindic.  &a  domino,acpo(rcirorc  rolinicelli- 
giturpoilideri.  IntcrdidumautcmhoctantumdacurpolTidcnti.  Idc 
Kicdici  vidctur  de  fupcrficiario,  iudi^to  wcxCic.Dommns.  Im  fbhabct- 
iuris  ciuilis  ratio,  vcl  fubtilitas.  Scdfiad  rcm  ipfam ,  cifcfta  nquc ,  & 
y  fiun  huius  iqci  idpicias,fupcrioiis  coenacuh  dom^ausp.oftidcc  coca»» 
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VTI  POSSIDETIS: 
ctilum  vti  rem  Cmm  :  Quemadniodum  fupcrficianus  pofTiclct  fiipcrli- 
ciem,  pro  qua  rolarium  annuum  domnio  ibli  prarflat,  GdliSyRentcforf 
aere.  Itaquc  Pra:tor  cx  xquitatc  lios  in  fua poirellionc  tucbitur  recuii- 
dum  legem  locationis :  pcrpctux  videlicet,  Galli ,  B.iil  a.  rcnte.  Non 
habcnt  (ii  vis)  intcrdiduin  vti poflidctis  dirc£bum,  quia  Itncl:!  iiiris  ra- 
tio  pugnat :  habcbunt  vtilc,  quia  jrquitaspofcit,  cum  ni  cftcctu  rc 
ip[a  poindeant/Quodcitra  dubmm  cf]-,  li  in  xdium  {lipcrficiariarum 
pofl'eirionc&:  vfuturbetur  rupcrhciarms,m  coenaculi  vfuccrnacuLui' 
us.  Qupd/i  vicinus  cxfundo  velxdibus  fuis  quidimmirtat,  vclnouc 
proiicut  m  fupcrficicm,  vcl in  ccrnaculum  ,  idcm  ius  lcru^ndura  crir, 
qui  fcnfusA: cafus  cft  hums  ^ . vScdii iupra ,  vc  coliigitur  cx  fupcriorc 
$. proximo,quidcproie^lionc  tantum  agit.  Addcin hocpoftremo 
caiu,  intcrdidum  proponcntc  cccnacoiario  dominum  foii  pofTcliti  fc 
adiungerc :  propterea  quod  cum  res  atquc  hs  tangit ,  cum  polfidcat 
iblum,  cuicocnaculum  fupcrpomtur,cxcuius  polTcHioneintcrturbata 
prjciudicium  /ibi.potcft  afFcrri^argamcflto  huius  loci.  His  confcqucn^ 
cll^  cocnacuh  fuperioris  poircfrorcm  contra  foli  &  ipferioris  xdificij 
dominum  a  quo  in  fua  poflcdionc  turbetur ,  agere  interdi&o  vti  pof- 
iidcti$:femota  <iiflin6lionc,an  C(rnaculumbabeatadicutn  ex  publico. 
IntcrdiAum  vtilc  untum  damus ,  ouia  diredto  {cholaftici  nohmt, 
propcer huac  textum,  ccfi  i^oce untum  diffccant.  Hinc  vetcrcs  D  D . 
appi»baareV(tt.,ctadttiitk>£acoaadperpettiiimtem]|p 
perfict^o  &  £mphiteotae><GaUi,A<9MMri)  compecere  vttllDiiicerdi^u 
vci  poflidecKy  iedamxoatta  dominam  (bli,  vel  donrinum  ^etem,  vt 
aittn^iieorQmpoi&ffionemispertiirbet;,v€colhgiturexttt.delii|iei> 
fiqebus.  •  7. 

«T^Icoltts  de  (iiperfidebtts,  pats  eft  incerdi&i  vti  poflidetis.Sttperficta*  siifei^ 
^  rius  eil>  qui  alienooi  fbltnn»  aream,  condudt ,  accipic  ei  lcge ,  vt  et 
iiiperiidem,  veJaedifidumimponat:  eoqaenomineannuani  penlio* 
ixcok^folmvLm^Rentc,  prsftecdominololi.  HodieidiitpcrEmphi- 
teodcum  veilibellariumcbntra£bdy{ea  precasiam^  precarias  in  iure 
canonico.  Verbttm^condttcit,quo  btc  vdtnr  ias  dttile,impropdeacd- 
pitur ,  {Mraefettim^fi  m  perpetuam ,  veladlongamiealongidimnm  t£- 
pusres  conceditur.Naacdpiensiiabec  vcile  £!»niinifi  ttpoteftacealie- 
Dondi.,  ius  (iium  videlicec ,  conftictteadi  vfttmfraftttm  >  ^cque  eeiam  ' 
ierttiCtttem  in  aedes  fupeilficiarias  (ine  prariudido  domini  i!bli,qui  vuU  " 
go!dicicBrdominus  direftus,  quiapropnetas^dus  eft,  vcaicduileius. 
Qupdaucemis  didcur pdipofjejjor^  nonpoteftaccipi  denaturali  po^ 
iedione,  cilm (it  tpca  penes  fupcrficiariumy  (edde  cioili tantum  quap 
animo  /blo  &  iure  domini  conibc ,  vc  dixunus  in  capu  dc  pofreifionii 
Hoc  cedneadL  i.  fici.vlcD.  de  ruperfideb.  Imd  JbodieeY  yecedbiis 
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iuris  ciuilis  &canonici  gloilatoribus  (qiuc  efl  maxiimparsiurisvnta' 
ti)  ilie  qui  ex  EmphitcoricOjlibcllariofruperficiario,  fcudario,  contra- 
€t\j  pofnciec,  fi  in  rci  pofrdlionc  curbetur,rolus  agit  intcrdi&o  vri  pof- 
fidctis , quiarolus poflcflbrcftjarg. 1. 1.  D.  vti  poflid.  Ncque  Pranor 
pccicab  eo  ciuiani  vcl  tituluni  iiix  pofTcilionis ,  nam  turbato  (atis  eft 
probarc  fuani  ponciTioncni,     ^  .i .  D .  dc  itincre  adluquc  priu. 

8. 

Tif  Unt       ^''^^Sjeod.tit. deSupeificiebus,quoddiciturcontra£bum  fupcr'- 

ffrjiaebus      ficiarium  ftcri  ad  longum  tcmpus,  ncquc  definitur  quoc  annotum 
fic,cciiicaturuc  longum  tcmpus :  Intcrprctcs  vctuftipoft  B.irt.  dicunc 

»ifjf«t'i^  cfl'cdcccnnium,cxtitulisprarrcriptionuminpandcft.  &  Cod.addut- 
quc  eum  fuperficiarium,  vcl  condudorem,  aa  iongum  id  tcmpus ,  co 
finitonon  tamcn  ponecxpclli,  quandiupofleinoncmrc6icprzftabit: 
quKi  locatio  ad  dcccnnium  ccnlcturin  pcrpctuum  fafta.  Hoc  vcfo 
iusglofratoriumputoaccipidcbere  tantumde  rupcrficiario,£mphi- 
ceurico».  vcl  iibcHario  contra£hi  h<6to  ad  decennium ,  quem  xquu  cft 
produci  in  perpctuu ,  ncquc  expelli  eiimqui  lcdoimpoftiitaedincium, 
velrefecic,  quiquemagnaimpendfandnm  £cremexcoIuit»auxicqi. 
Nam  &  ijdemomnes  Incerpretes>  ex iuris  duilis  Bc  pontificij  nuioQe 
tiadiincfitiito  tempore  Emphiteofis^eom  qui  auxit  &  meliorauit  fiin* 
dumjeiuTque  hzredespnererri  alijs  ad  condudionem  accedentibus» 
iniuria eft  fi  no(|  fiat  eis  refirmatio  ( vc  aiimt )  glofia  &  dd.  in  c.  boox 
ext.de  poftiUat.przlat.exBartolo  adrit.deaqua  quot.  &'aefttua,  D. 
AoeadempenfioneSc  conditione,  dixi  ad  rit.  loc.  Nonputoid  ius 
pofTeaccipi  de  contcadu  fimplicis  locationis ,  aim  pro  vfii  &  frute 
xdisautnmdilocatiin  certosannos,condu^or  mercedem  annuam 
pcarftac»  neque  rem  accipic  in  Empbiceofim.  Hoc  cafii  iniulhim  forec 
locarionem  fiidamin  decennium  efiiciperpecua,  &  domihium  cnms- 
fqrri  ia  condu^t^orenvaduerfiis  voluntatem  contrahenrium ,  &  natu- 
lam  huius  contrates  .*  nam  fi  exprefla  pa6hone  id  fieri  nequic,  vt  con- 
dn^or  fiac  dominus,  ficque  idem  condudor  &  deminus,! .  cum  preca- 
rio,  D.deprecar.  mulco  minilscacici'pa£fcione  id  effidecur.  Hoc  vi- 
dencur  prarlenfifie  qui  fcripferunc  atbitrio  ludicis  efie  relinquendnm, 

©^«'y.  qualequancumi}ueficIonguni  tcmpus , cx quo  locario in  perpecuum 
6^  incelligacur;  Imo  qui<fu^noui',  vc  Connsmus,concra  pmnes  In- 
«erpreces^cnbunCy  locarionisiftius  pcrpecuacnccprobacionem  >  nec 
menrionem  vltamin  iurepoiSsreperiri,  e4mqueomnino  ceiiciunc.  Si 
tamen  quis,nihilominus  veliiiocarionemm  decenniumcen^eri  pcr* 
pecuan%  relpondeo  idius,.conccanaturam  &  fiibftanciam  concraftus 
iocarioms  efieprsedunim,  pauds  cognitum,  ac  peririotibus  dumcaxac 
jiotum.  Quarcciusiuris ignoranoa  dcbecexcufiiri»  vc  notancadrit.. 
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dc  iuris  &  fa£ti  ignor.  Sanc  ddiicrrus  cainMccennii  claufuLim  locatio- 
ni  afcriptam:  vt  non  vltra  dccennium  producatur,  rcftitutio  lurc  da- 
bitur  cxracione  lcgis  I.  D.  cx  quib.  caui!  ma. 

•  '  9. 

npltulus  ^uoquedcitincrcaiaiiquepriuato  in  Dig.pars  cft  intcididi 
*  .vti  poilid.  Si  quis  in  itineris,  vcl  aclus,  aut  via:  &:  rcruitutis  vfu  &c  ^^*'! 
poireflione  curbctur,  Prxtor  ait,  Q»p  itinere  aSfwfuepriuatOj  vel (jm  via, 
veLUid  frmitute  ruftica,hocanno,  ncc  vi,  ncc  clam,  nccprccano  ab  ad- 
iiedancyv^efl',  quo  minusita  vcaris,  vim  ficri  vcto.  Pro  vrbanis  c- 
ciamfenittutiiius  >  fi  quis  in  carum  vfu  turbecur,  compctit  vtilc  intcr- 
di^tun  vti poilidetis,  quocumquc modo  fcruitus  conftitutalit,I.z.D. 
dcfuperficicbns.  Duplcxhlc  rcdditurintcrdi6kum  vti  poflidecis.  Ph- 
nmm,  ii  quxsin  vfu  fcruitutis  impcdiatur.  Sccundum>  u in rcfedione, 
velinftancat^oneicincris,  adbus,  vioz,  aquardudus,  aucalcerius  (eruitu- 
tisinipediatur,vcrupra  didum  ciladnibr.de  incerdi^b.  Nocandus  cft 
diligcncertocusilietitulus  dcitinerea6^uquepxiuaco,pto  vfu  &pof- 
fclfione  feniitutoni,  acpro  cefedione  eanun:  &nifmtani9 ac  vrba- 
narum.  lo.  -  ' 

hocinterdiftfi pefcinct citulns  de  aqua  quotidiana  &  ^ftiua ,  in  ^'^'^ 
quo  tradaturdeaqoaducenda  cx  fontc,  velriuo,  vellacu,auc  ex 
fluniinc>£[  Princepsid  conec(sent:nccnon  deaquahaurienda,cx  iiCdi 
•Iocis>&expotco8cciftcmaperinvcrpretatioocm  vcl  cxteiitioncni, 
■fioein  rttfticis,:fiuc  in Vrbonis  pr^diis,  ob  tutbacam  poisc($ionem  U 
vfiun  aqu^,  icruitutisaat  itiris,  compcttcinterditem  vti  pofiidetis. 
Ibiquoddianaaqua,  cflquapofsum  vtiquOtidicfi  vclim^iScfitton  v- 
tar  niii  rar6  per  annnm.  hoc  eft  vt  interdidum  compctat ,  anno  toto 
&  continuo  dudam  cflc  aquam  non  oportet,  (ed  iiifficit  vel  vna  dic, 
vcl  vna  nofte,  hoc  aniio  quo  lis  coepta  eft,  duxiile  non  vi>  non  dam» 
nott  prccado.  lihid  nota  pro  alijs  (cniitudbus^  Andnuam  po&efsio- 
ncm  non  habcndbus^*  vt  vnus  a£bis  pcrannum  vnom,  &c  ipanm^  vL 
timumiufiidac,  quodinfratradabiturin  c.  quae  &  quanta  poiTefsio 
hicreqoidtor.  Cxtenim,  quamuisintcrdi£him  vdpolsidccis  propric 
•dcturobturbatampofIe6ioncmrerum  fb]i>  vcl  fi>Io  cohsercndum» 
vel  qtue  inter  rcs  immobilcs  annomerantur  cx  1.  x.  D,  vd  poisidi  cum 
glomsintcrprctum,(icquc  decurpro  feruicudbus  rerum,  qox  non 
lumt)  nifi  6indo  debeantur,  1.  quodts  D.  de  (eruitut.  tamcn  exratio- 
ncasquiGadSycdiquidam  du£bus  aquatomnon  (int  fundialicuius  cct'- 
tx,  ficc  (tntiffl|>oiid  9£  con(titud,pro  vfu  &  vdlitatc  ahcuius  ccrd  £un- 
di>fedicaiin&conftitud,  vt  dod  po^tquocunquc  volct  is  cui  4c- 
bcntur>modoinhunc>  modoinillumagrum:  Siin  eo  vfu  impcdia^ 
tu^^habdyjhociiycrdiftoml  iJ  wpnetcrea>D.  dc  aqua  quodd.Vnde 
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^  .    ab'Iiicetpr(cdbusre6b^colIigicm,cciampro  v{u&wre^ 

iedpertonali  tanttka^  coinperere  hocmcerdidiun  ei  quiiii  eiiis.Tibs< 
poife^ioiie  turbanir:  quodredne  ^  quia  non  inuenics  {cciftum  ey^ 
prei&lege.  Item  nota)exl.  i.f .  i.eod.  dcquod  priuilegium  andquum 
&  confiietum»  quis  k  pnndpc  non  impetraueriCjiniuda  eft^  maxime< 
in  pduiicgiis  rerum  &  cauiadiim  1.  priuilegia,.de  reg.  iur.  Hoc  diftum 
Vipiani  qui  erat  (ecundus  apdncipe,  verumeft  bonis:nonautempo- 
liddsadulatodbus,  £um  tic.  deaquaquodd.  vdleoiadmnlia  vide. 

T  ^        fonce,dc.  de  duis>  dc.  de  cloads,proiiiBicus  refijcete  dttos« . 
rr^S^*  ^onces,aquas,vndeeftaqus  du6bis»3qux'haufhis ,  velappuKiis: 
tioau  ^  ^ecincerdi^o  vci  pofsideds^modo  reminpdftinii  dumcaxacftatum 
fimubtm.  neponac,  non  auceminnouunH  ni^  nouus  nemini  noceac>  vc  didcur. 
liisciculis.  Anhocincerditonpraecer  pofleisionis  probadonem 
quiracprobadonemijitis  &  dominij,vcinduobus  dculis  (uperiodbus 
rcquidcur>  diccniusinfrain  cap.andeiure  bc  dominioprobari  velcx-- 
cipi  po6ic  vel  debeat..C^ceriki  qui  refidc,pur^c,inibuicau^ 
viani,riuos,fonces,doacas,nondc(ereccoepcumopusrefedionis,&. 
fi  proiubicus  ficper  nundacioncm  noui  Qperis,  dummodo  illeparacus 
fic  inccrdido  expetid,&  de  fua  pofieisionc  docere»cum  cauere  de  da* 
noinl:cfto,ineucntumfucura:Iicis.Ai;g.L5^«.fiquisriuos  cumglofC 
D.  dc  noui  oper.  nunciac.  ludex  ergd  refcdioncmnon  inhibcbic  pc- 
,   ^cnceincerdido»fedpcrniiccec:prsrftic4fiicifdadoneperreum  dco-^ 
perecefticuendo»  vc  coUigicur  cx prxdi^ds. dculis>  qui.kgendi  func, 
quiaperdnencadhocinccrdictum.  u. 
riiitu  \^  On  tancibnproicruicucibuspealibus,vrbanis;&  rufticis  compe- 
^LtZ  hocintcrdia:um,fed€damproperfonalibus>fdlicccprovfii- 
^  frudu  U  vfu, iifmauadus,  &  vfixadusin  fua  nacuralipoffcllionc  cur- 
bccur,abipfoedamj»opriccario,  vtnorJnl.  vlt.  D.  vri  pollld.  1.  2. 
S.  vlc.D.fifcruir.  vind.I.jJ.idemD.dc  icincrcad.priu.  Pluspucac 
compccerc  pro  pcrlonalibus  tancum  pra-ftatiombus,  fi  radone  rci ,  &: 
fundi,  vcl  fcudi,  vcl  bcneficij,  alicui  pcrfonar  dcbcancur  ex  fundo  vel 
fcudo,vcl  bcncficio,  vclrcaliqua,fiucin  confcqucndam  reialicuius». 
1  tcm  pro  iurc  pcrfonali  quod quis  habcc  in  cerco  loco, pro  cerricorio, 
diftnau  &  lurifdiitione  feudali:  quiafeudafimchodic  inpacrimonio, 
indciunldidlioncs  vuIg6dicucurpacdmoniales,quoddc  fcudalibus 
cancum  primo  vfurpacumeil.  Hinceo  vcntum,  vc  incerdicacur  pro 
aqua  qu.r  ducitur,  hauricur,  adquam  appellicuriurc  tancum  pcrfona- 
ii,  vt  caula ainanjraris,  1.  vcpomumD. dclcruicut.  Ec  pro  alio  iurc 
pcrlonali,non  rca!j,ai^.legis3.inprindp. vbi Bart.D. d^aquaquoc 
iMJka^hxQQil^m^^^  yiolenu  excenfio        ^uds ,  volend», 

~  .  .  .       '  \  -~  fiocincecr 
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hoc  intcrdiftum  non  dari,  nifiprofolircbus.  Quod  vcropcrfonx 
dcbcturcxcontradu&mcra  obligationcpcrronali,  vt  mutuojloca- 
tionc,  &;limilibus,inacfiquidannuum,  fivfura  prx/lari  dcbeat,  ob 
cms  ccflationem  non  compctit hoc  intcrdidum.  Idcm  luris  cH  dcpc- 
cuniariojfcu  hypotccario  rcditu  cmpto  &:  vcndito  pro  certa  &  lcgiti- 
timapccimiarquantitatc:  Ncccnim  ex  tundo,  vclproptcr  fundura 
debetui:  nifi  fit antiquus  rcditus,Antiquum  e/Tc  dicunt,  fi  Ctz  triccna- 
rius  veljo.annorumvtcoliigiturcx  vatjisauthonKcriptis  poft  Bart. 
in  1.  vlt.  D.  quor.bon  loann. Fab.in  f  .  rctincnd.T,  inftit.  dc  intcrd. 
tcxt.  &glofr.in  clicct,  extra  dcprobat.  Addc  lcgcs  prouinciarum 
municipalcs,  quibus  intcrdicitur  non  fo/um  pro  foli  rcbus,  fcd  ctiam 
pro  omni  iurc,reali,corporali,&:  incorporali:  Nam  corporalia  iura  in- 
uenerunt,  quamuis  iii  liDris  noftris,  iura  annumcrentur  rcbus  tantura 
mcorporalibus.  Adhuncmodum  .icapidcbet,  quod  vufgojdicitur,, 
inrcrdidum  vtipoiiiaais,  non  daa  ob  ftummarjLi  proucntus  expro— 
inillioncm.  ij.. 

A  N  pcrtincat  hoc interdiAum  ad  aquam  ex  ciftcrna  hauricndam* 

ahamueaquam  nonperennem,  dubium  cft,  quia  titulus  dc  fonte  ^^***- 
cumtit.  dcaquaquoL  &xft.  vultaquamcfTcperennem,  vt  pro  cius- 
vfudcturhocintcrdidum.  Ideocifternarciicitur,cum  in  ca  non  fit 
aquapcrcnms.  Ettamcnvulgus  Intcrpretum  contra  fcntit  in  didis 
ticulis:  pro  vfu  iuris,cuiuftibctctiamin  ciftcrna  dari.  Pragmatici  ha*- 
rcnt  I  ntcrpretibus,  yt  fcrc  femper,  etiara  contta  vcrba  lcgis,  vt  cemi- 
curmillcinlocis.  14. 

/^B  mcbatiouemfaidami»oftio,  vclianua,  fcncftra  &:clauftris  fcu 
^^ciaufuris aut confcptis  incerdiccrc liccc cxarg.  1. 1, %,  hoc-interdi- 
€t\xm  D .  dc  doaas,  vbi  oftium  cloac<e  doaca  cft.  .  * 

1)Ro  honorc  &:  pran-ogstthia,  {odendi,  praccedcndi,  prarcun  di,  pr^fi-  Pr</vs"< 
**  dcndi,  procedendi,  lepulchri  habcndi',  ahifque  pr^lationibus  in 
ccmplo  &docoiacrojpcrrationcmiuiisCiuilis&  Canonici  non  da. 
turhoc  incecdidumlaids  &:prophanishominibus,  nift  pr^ter  pofTef, 
Ooncmoftendanccitulumidoneu>  vc  inido  diximus  de  quibufdara 
incerdidis.Ioaa.Eab.in$.redneiid^inftic.  deinccrd.  Archidiac.  in 
lcan.  pecmictenjiiin  13 .  q.  2.  Quarehlc  meliiis  eft,  per  libellum  &c  per 
oifidum  ittdicis  peceseyt  tmboco  itosfi  qiHMlliabcr  &  poifefllo  q^alis 
qiudis  «soo&niecur  in  £cdefia,  vt  nocanc^ren/es  fcripcores  vcr^ 
cxdpectBneii  pacioitos|vulg^  funworeS'£c^(ianim,quia  ipib  iure 
compecicci»iuspro»ceflionis,pr(&flionis,  acpr^celfionis  in  cauia  iS. 
q.  7.&inc.nobis  vbinocancexc.deiurep8icroli.deqttoiureiIliredi 
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lio  &  cffindio:  tunc  cnim  lcmpcrcoiTipcdc  rcdjntcganckrcujntcr- 
didum vndc  vi,  quibufliMi^ucpcrfonis,  vclugra  diximus, citulis  vn- 
dcvj,  &:dcrclhtut.fpoliar.  i6, 

pccotatu.ifundummcum  inctaucrmc,  dcpaftafinc, ciuenocue-' 
^rint,a-annntcrdiclo  vtipofliJccis,nccurber  in  pofTclIione liber» 
mci  fundi:  vt  cauctur  municipalibus  Gallix  quibufdam lcgibus.  Quoi 
jntclligcaduerrus  cum  qui  paUm  &:  quafuurcruo,pcr(caucperaliufa 
mtiauit,  luit,  cgicpccus,  ficconfcpca,  vclclaufurasapci\iit,vc  fupra  di* 
ftum  cft  cx racionc iuris  auilis,  &:  cx  ipfis  jnoribus. 

)ofitio  vclcurbatio  fafl^a-verbofblOkjtionparic  hoc  iudicium, 
dacui  concra  eum  qui  pofliderc  &  pofTcmoncmalienam  in- 
iicrtcrcccntac  de^do,  vtparec  cxciculis  vci  poffidccis.  Ica  vu]gus 
Dodlorum .  Scd  intclligc  (i  id fiac  cxtra iudicittm,nam  in  iudido  fadft 
inrcrccllio,  oppontio,concradidio>  fumiturpro  veca  peccucbaciocie» 
paricquehocincerdi^um^vc  alias  monui. 

Ji8.  - 

YNcerdidum  hocinmiikisconcurric  cnm  inccrdido  quod  vi,  auc 
^clamy&ixpc  quibus  cx  ca"(iscompecicquod  viaucdam,  cx  ijfdem 
agicur  vci  puflidecis.  Ideo  lcgcndus  ciculus^quod  vi  auc  dam>  cuius 
brcuem  explicacionem,  &  prxcipua  capitainni  vidcbis. 

Quibiis ^^fon^ d^ifrimerJiSiun vtipoJSidetis,  . 

rtftJrn!  ^  On  modo  vcre  &  nacuralicer poflidenci  compcdc,  Ccd  ctiampaf- 
ftr  iidcnri  ciuilicer  canci^m ,  qui  rcm  non  dednec :  Si  ipfius  rei  ius  ac 

ppQS^flio  pcr  cercium  aliqucm  percurbctur»  puca  ia  xonfticuco  pofief^ 
(bho,  fi  quis  rem  quam  poifidec  in  me  cran/cnbac  &  cransfccac>  fi?d  sxr 
dncac  eius  vfiunfruchmi  ic  poficflioncm,  vel  cam  a  me  conducac»  Bc 
(c  deinccps  po(]iderc]ceftecur  nominemeo,  in  mcam  vcilicacem^vt  eft 
in  1.  pen.D.de  rd  viod.  &  l  quifquis,  C.  de  donac.l.  quodmeo,D.  de 
acqu.  pofT.  mihi  compccec  incerdi^um  vd  poifid^cis .:  non  competic 
ccnendnominemco.  lo. 
t?m1^^  A  Liud  ciuilis  canciknpeirefllonisiexempl«mhtcponiint;,  exl.dbm 
/l/Jw. .  pofiidere,  %,  q^i  adnundinas ,  D.  de  acq.  poifefr.  Sialius  fundum 
meum  vel  agrum  oqcupec,  auc  quid  in  eo  faciac,  vcacur,  me  ab(ence  bc 
jinimoiblo  non  corporc  pofTeflionem  rednence,  vdfuptoftendimus» 
mihiduiliccc  canciim  poflidcnd  rcddicurincerdi^umhocaduerfiis 
cum  qui  C\c  fimdum cfl ingrcfiti^.  Cuinon  pcodenc talis po{seflio>  cti 
fic  dandcdina  ^  vidofit :  nifi  eisec  annalis  tc  quieca,  t^u  GitUiionfm ,  vc 
dicecur  Capice  fequcnci :  Quodrca  ego  reuerfus  pocero  inconcinend 
cum.expcllercpcopdaauchpdcacclalbn  &alij  in  d.^.  cUm  poflideiiey 
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Bart.  &:cxtcriiiil.i.D.hoctic.  Similitcrquiprccario  fundum  conccr- 
fic,  agct  fi  pofteflio  &:  vfus,  vclmagcius  rci  pcrahummtcrturbctur: 
intclhgc  fi nudum  rci  vfum  prccario  dcdit  ad  tcmpus  ahquod,  non  li 
mtcgramrciporsclllionemacliberagc plcnam  prccario  dcdit  linc  vILi 
taxationc:  tunc  cnim  poflidec  qui  acccpit  precano,acquc  is  inccrdiccr, 
•  vc coihgicur ex conciliationclegis  Echabcc,lcgis  Ccrcc,  D.dcprccar. 
&:  L  Pomponms,.D'.dcaoq.pors.  vcrup.  diximus.. 

Vinudamliaiietpropricmcm,fincv(ufniduciuihtcrtantupor- 
^^(idec;ic<midoiniiius  fcttdiihiabentquc  intcrdi6bumhoc,contra 
fruccuariura^  cohcra  va&allutnr&  omnes  i  quibus  curbanturiii 
(ua  duitipoisenione  iurisiui:  (quam  animprecuicnc)  ilturbentur  in 
vfii&iureittxpropriecaDs^ieudirecridom&ij^vtlai  ex  L 

vlc.  cum  glof&in  verbo  poiCeffionom  D.  hocwrJOixi^tmiure fro  tur* 
hentwr^  yt  amoueaciirambiguicasqus  in  hocarriculomagnaef^  apud 
vcria{qiieiuris  Doftorer  variecercances,anifii  depofleuione  fundi 
inccfdicant^  vel  concra  vaisaUum,  vel  concra  &uduarium,  yel  concra 
excraneos.  Inquoruriiis  forenfes  noftri  fcrrpcores  aiunriure&  y(u 
GaUianim^foIam  duilem  poisefltonem  non  iuificerepro  dando  inccr.  • 
diAo  vri  poffidecisy  (edf equiri  naturalem  (cu  realem.  Id  quod  dcbet 
acdpi  cum  deipiius  fundi  v(it  &  fru£Hbus  agicur :  Rurfus  accipi  debct  > 
cumalius  re  naturaiicer  poilidec  fibi  per  annum  ihtegrum,  huic  enim 
compecitinterdidttmm^is  quamciuilitercanciimpoHidenri. 

ata; 

EDiueriby  nacuraliter  tantibnpoffidens  vticur  hoc  interdifto  ad  ^^-ft^- 
tuendam  pofieflionem  naturalem.  Talis  eft  fni^hiarius^  l.natuia. 
liter.  D.  dcacquir.  poflcf.  Etiam  vfuarius^vt  notan  l.i-  6cl.  vIc.D.hoc 
rit.  Eriam  concra  ip(um  vcl  fciidi,  v  cl  fundi  dominum,fi  ab  eo  inquie- 
tenturin pofiefiionc  &  vfii fiii  vfii«fhiAus,&iuris  vel  vfiis^vtnocant  > 
in  d.!.vlc.  Etquod moribus  traditum eftinter dominum  feudi  &  vah 
iallum>  interdido  vripo/fideris  non  efielocum,  obrinec  ciim  de  dire* 
(ko dominio, dc  mAioratu  vcl  fupcrioritatc,  vtaiunt, contenrio  eft: 
nonautemfi  deipfius  tundiferuiencispofiefiione&vfii.  Huncenim 
fundum  vafiallus  poijfidec»  non  modo  natuialiter,  ied  eriam  duiliter^. 
vt antc  probacum  cft,contra  vulgus  D o aonim.  Itaque  de  eo re^l^in-  * 
terdicet  eciam  aduerfus  dominum.  Indc  cricum  iIlud,VaifidIusnoii 
conquericur,  noninterdicit  contradominum:  exaudinnt  de  domino 
fuprcm o  V t  R  cgc,  &c.  Alij  de  cxrcris  quoque  dominis  fcodi  id  acd- 
piunc,  fi  de  iurifdi^bionc  &  iure  dominico  a^ciir,  qjiafi  hoca  vafiallo 
ncqiieacvfttfpan&pofiideri*  ■ 
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rt»i-'?9f        On  dacur'ci  quialicno  nominepofTidct,  aimic  DD.  poft  Accurf. 

(dtna.  inl.i.in  finc  D.dcitaiercaccuqucpnu.arg.I.3.§.crcclicorcs,D  hoc 
tit.feddatureicuius  nomincpoflidctur.  Vndccolonus,  conductor, 
&:  iimilcs  qui  pro  alio  tcncnt,  m  poflcflionc  curban.non  agcnt  Tcd  do- 
minus.  Ncquc  oblUc,  quod  fi  crcditor,coIonus, conductor,& limiJcs 
qui  ccncnt  pro  alio ,  pcr  vim  &  violcnciam  fundo  luic  dciccci,  habeac 
inccrdictumvndcvi^l.i.^.quodauccmj&.^J.vIc.  D.dc  vi  &  viar.  Auc 
cius  loco  rcdintcgrandamiuris  Canonici,Ioanncs  Fabcrin  ^.rccincn- 
da:  Inftic.  dc  inccrd.  Namin  {poliacionc  &:  violcncadcicctionc,  factu 
folumrpoliacionisinfpicimusjquod  cftanxcomnia  emcndandum  &: 
rcilirucndiim :  Noninguirimu^in  poflcffioncnijaucpcrronam  fpo- 
liaci  pcr  vim  &  violcnciam.  Is  cnini  ancc  omnia  cll  rcflicuendus ,  ancc 
quam  quiraturan  fitconductor,^anpro  alio  tcncac.  >[on  licc/l  in 
jnt;crclicto  vcipoflid.  quiain  co  Pra'Cc>r  tantum  tuctur  poiridciHcm, 
at  non  poiiidcc  qui  pi^o  alio  ccnct ,  v t  fupra.dictum  cHt, 

14. 

c«k.:.  C  Vp ri  dicds  coloxus  &  Qonduaeribas,  in  hoc  n o n  fu n  t  fi miles  con- 
prptmj  ^ duaores  vcl  coloni adlongum  vdad perpctuum  tempus,  quia  ve« 
cdgaiesauc  Emphitcuticarios  afftos  poflident,  vulgus  Intcrprccura 
irocac  ArreBdacores.Nampo^cnc  fibi  naturalitcr,  imo  ctiam  ciuiH- 
.tcr rattone  vcilis  dominij  quod  habenc,  vt  antc  probauimus  conrra 
.  <vulgus  (choUfticonim.  Ecgoiblihabcntincerdictaonuiia,  magis  qua 
ifruccuanj ,  quibus«ea dantur iureciaili.  johan.  Fab.  &  ahj  volunt  do- 
mino  directOynon  ancematrendatoci  compecereinterdiauin  v  ti  pol- 
.iid.  exc.oIim,&cap.^lc.  eiet.de  reftitttt.^[.  Idquod  nec  iure  ciuili^ 
iaecvGi  verumeft :  niiihocibiaiffldCDrecise  refcras  ad  turbacioncm 
quxtai>|ilmficin  iure,yelctccaitii&4ofBinium  clircctum,vclftacum 
ipfiuifiindiycctigalis,  Emphitenticatij,yei  eciamfeudalis  .icavttalis 
inquiecacip  ad  dominum  (Grcccura  percineatjipfiquc  prsiudicium  ali- 
quodaflerat^namcuncisquoouc  agccincerdiao,&lici  feadiungec 
.■cum'  Emphjjceuca  auc  vaffidb  moy  arg.  jcgis  6c  vAoquo quc  D .  de  re 
ludic.    •  25. 
iVBM/w/^Erwmcftnondari  decinenci  4C  femanti  ucm  ahenam  ahj  mox 
^^rcfticuendam:  hunc  vocanc^mpikem  decencorem,  melius  deten^ 
t^m^  probacis  eciamCbipconbusiuns.  Huiufmodi  eft  comraod.ita- 
nus  &  depoficarttts,queis  addimc  ccedicores»  aliofue  miflbs  i  n  poflef- 
P»*^  iionemcaufireirecuandjtprodebicoieruando,  Galhs,  Saifimcncum 
veliaifinaboi^orumdidcucrNam  debicoriau&rcur  ^la&di  poflcf^ 
fio,  noniuriSjneciuspoiTellionis,  vcloquitur  Vlpia.  quod  penes  dc- 
bicorem  manjx  Miifioneinpofl^stfionem  nonanuccicsr  poirciUore- 
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'Ciincium  rcguks  iuris  ciuilis,  vtalibidixjmus,adtir.cic  bon.auth.iud. 
poflid.  Idemccrcntdccreditorepignus  tencnte  &  feruanre  pro  de- 
bicifecuritate,  quiaius'ncgatcumpoiridcrcl.  cum&:  foitis  D.  dcpi- 
gnorat.ad.Ergoncgatcumintcraiftoagcrc  vripolIidJioccnim  tua. 
tur  rolumpoludentcm.  Puco  cxcipi  debcrcancichrcfim,  fcu  crcdito- 
rcm  cui  fiindus  datus  eft  pignori,  vt  cum  fibi  pofTideat ,  ciufquc  fru- 
ftusfiios  faciac,pro  yfu  pecunix  fibi  dcbitx-.hunc  enim  pofGderc  na- 
turaliccr  fupra  docuimus  ex  iuris  rarionc  in  1.  qui  pignori,  D.  dc  acq. 
polTcirione.  hinc  faterioporcet  cicompeteremccraidumvti  p©flid. 
cx  nocisadl.  3.D.hoctit.  16. 

DE  fequeftcis,  ambigunc  Interprctcs,  an  turbari  in  v(ti  vel  polTcf.  Se^nejie» 
iionc  reiimmobilisfcqueftropofirx,  habcanr  hoc  inrerdiclium:  ^T^^ 
ncganr  in fequeftro  ncccHarioCvt  loqaunruT)fiuc  coaclo  &  inuolun- 
tario:  quodfitcumii7Uito  debitorc,  inuitispartibus,  rcs  foli  pignori 
capitur,  &fcqueftraturiubentcprac«orc,  vclpcrapparitionc  Icu  offi- 

ciumiudicis,(GaIlisScruicnrcs)rcscapirur,prchcndirur,arqucfcquc- 
ftris  veluticuftodibusponidcndacommittitur :  quosideo  Galli  vo- 
canc  comraiflarios-  Hos  autcm  non  poflidcrc,  nccciuilitcr,  ncquc 
naturaiitcr,  vcrius  cft,  cx  1.  inrerclTc  puro,  D.  dc  acq.poflcflione. 
Ideo  non  expcriri  inrcrdido  \  ti  poflidcris,  ex  1.  fi  duo,  $.  crcdirorcSy 
D .hoc  rir.fcd  agcrc  dominu  rci  prehenfa:&fcqucftiaca:,fl  cius  rci  pof- 
feffioinrcrmrbetur,  loan.Fab.inl.i.  C. dcprohib.  fequcft.  pcc.Pof 
lidcntiquidcmcompctithocinterdidum,  at  vcro  fcqucftrum  hoc 
nccefllarium  non  aufcrtdebitori  &domino  fuam  poflcflioncm,  ni* 
mirum  ciuilem,  qux  folapencs  cum  rcmanfit,  vtantc  docuitCiuilitcr 
^utem  poflidcnri  datur hoc  intcrdidum.  Quid  Ci dominus  rci  prchc- 
iCs  &  fcqucftratx  nolitintcrdidum  proponcrc,ncc  pcr  fc,ncc  pcr  pro- 
curarorem:  Crcditores        in  podemonem  mifli,  vclctiam  ipli  fc- 
qucftri  nomine  debitoris  agent  per  Utcas  regias  fiibrogationis ,  vt 
olim  vctuspraxis  vfiirpabat :  velidficper  offidumiudicispctcntibus 
credicohbiis,  iiiqaein  ea  re  fubrogatis.  Aliild  eft  in  fequcftro  volu- 
tario(vt  aiunt)  penes  quem  partes  ex  conueneione  (adde  citra  litcm) 
ykvz  dcpontint  &  {equeftrant  rem  de  qua  concendttnc.  Is  dicitui  pof- 
-fiderc,  ex  l.  licct,  D.  depof.  quaft  vtraquc  partium  animo  ccflericpof- 
^effionc,camquc  fequeftro  reliqueric:  Idco  putan  t  ipfi  competerc  i 
cerdiftumvtipo/lidetisycumpofltdeac.  H  verbo  ic  nominc  tenus 
cbnftat (Hiolafticis toccrpretibus,  quod  res  ipia,  hoc  efl  ncgonj  exe»>t 
cutio  6c  exicus,  iiue  rcrum  agendanim  vdis  non  patitnt.  Nemo  enim 
ambigithunc  fequeftrum  voluntarium^taarc  &  cuitodire  canctlfft 
i?em  apttd  Cs  depofltam,  ncc  fibi  poflidere,  necfm£his  foos  £icere,  fed 
pro  aho  rcm  fimplidtcr  dcdacrc,  huiufquc  rdpofledELonen  diolcia 
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rcmancrc  jpuddcponcntcs:  Ideo  non  compctct  ci  fcqucltro  inter* 
di^uhocniii  P'^iccs,id  ci  nominatl  conccllcrint  vtomnnio  pollidcaci 
agatquciudicuspoirciroriisccrum  nominc:  quod  criam  bcnc  anon- 
nullisiamfcretcntatumcft.  Scqueftri  cius  volijnrani,  quod  fir  citra 
litcm  &:  mdicium,  rarushodicvcl  nuUus  cft  vlus.  Erquodmiudicio 
familiarcrcilcuud.rcianid  protclatur  nmiis,  ahifquc  iudiciis  aliquan- 
do,  uixtapra^ccptLim  mdicis  litigantcs,  nominant  icqueftros:  non  ta- 
mcn  funt  voluntari)  lcqucftri,  namiudicium  ferrurin  muiros:  ncquc 
hi,  cum  pro  alio  tantum  tcncant,  inccrdiccrc  poiTunt.  Ab  hoc  articu- 
lomultuni  dificrt  is  quiaPnrtorc  in  polTcflioncm  mifluscft,  vtfibi 
rcmhabcat  ^x:  poHidcatjhiccnim  vcrcpofsidctjl.iuilcjD.  dcacq.polT. 
Etomniahjbct  mtcrdidla,  vtparct  cxtit.  nc  vishat  ci  qui  in  pofTcf- 
lionc  millus  cll.Qu^o  pcrtincnt  ca,  qua: m  mrc  tradantur  dc  millo  m 
poniisioiicmcx^iccundodccvctOj  vcdixiad  m.  dc  bonis  auchiud. 

pofsid.  2.7. 

i>  Edori  Ecclcfiar  vcIPrarlato,  &:  alijsprarpofltis,  non  daturhocin^ 
MotM.tat       tcrdisftumji  m  ipia  Ecclclia,vcl  xdc  lacra  m  hio  olHcio  turbcntur, 
hatiom£(  vclfiquidm  Ecclcfia  fiat  pra'tcr  morcm  rolitum:*quoniamifta  non 
*      vcrcpofsidcntur,rcd  turbant  magis  Ecclcfixntumjvclftatum.  Ergo 
pcrhbcllumfcpcriudicis  ofTlcium  pcti  dcbct,  nc  quid  in  loco  iacro 
hat,hucquc  pcrtinct mtcrdictum  &:  titulusNc  quid  in  loco  facro  Hat. 
Inquoiudicio  fufficiet  dc  morc  &:  vfu  liadcnus  obfcruato  doccrc, 
qucm  turban     nnpcdiri  iudcx  vctabit,  intcrim  dum  dc  lurc  plcnius 
cognofcitur,  vtfit  in interdiLtis.  Idcm  fupiadiclum  cft,  dc  honnrc 
fcdis,  prarccfsionis,  (cpultuix,  &:aliis iunbus,  quar  in  tcmplo  &  loco 
/acro  habciKuraparcrcianis,  &:aliispcrronis,fi  titulum  {pc"cialcm  non 
protcranr,  vcl  fi  non  fint  patroni  &c  tundatorcs  Ecclciix.  Excipc  fcm- 
pcr  vim  ablatuiam  &  c:\puihuam ,  dc  ca  cnim  fpohato  cuiciiquc  datut 
iempcr,  &:  finc  vlla  dift:n<5tioncintcrdi(tlum  vndc  vj,  fcu  rGdintcgra- 
da,  nojcn  ipoiiacus  omnis  antc  omnia  rcfticucndus-cft^  fupr.aiuc.  16. 

28. 

j«/«;r<-  ■Ci^if^ihtcr,fi  quispoftcfsioncm  lurisalicuuisprincipalis,  vcl  fuprcmi 
—  *^dominij,quod  adfupcrioritatcm(vtaiunt)vcI  lus  impcri)  pcrtincc 
quodcftrcgium,  vclrcgalcvclprincipalcius  aut  fcudum,fibi  .Ulcrac 
non  h.ibcbitmtcrdiclum  vti  poLsidctis,  quia  Icx  iufquc  rcgni  inhi-r 
bccrcprobatquctalcm  poircfsioncii7,ncccam  tucturm.igiftratus,arg., 
J.  vbilcxD.  vfuc.rp.  Talia  non  viurpantur,  ncc  vfu  aliquo  coniii-» 
manturc.fupcrcxt.  dc  vcrb.  figniTic.  Hoc  citra  dubium  cli,  fi  contra 
dominumfuprcmum,  vcIrcgcmagatur.Quid  fimtcralios  polfcf- 
i©rioiurishuiulmodi  contruuciliacft?  Vidcturpoircintcrdici,arg.  1 
.J4}^^^^»  ^ ^'i:  D. hoc ac  vbimtcr  camos luftiaiximufta licpoiicC* 
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lio  nil  rcFcrt.  Niliprudcns  Magiftracus  iubcaccam  litcm  cdi  &:  inri- 
mari  p  rocuracori  firci>vc  is  curct  ne  qiud  dcRcgio  iurc  dccrahacur  auc 
mjnuatur.  25?, 

T4'  Iquipcr  vim  antca  fundum  occupaiiit,  datur  hoc  intcrdidum,  sptitatif. 
'^-'contracumqucmnon  dciccit,  quiquc  non  cftdommus.  addc  cx 
viu  .5\;  cx  rationciuris,  fitalis  (poliator  pcr  annum  inccnrum,  rcm  Ii- 
berc  &pacificcpofrcdit.  Scdanconcracum  qucra  vi  dciccic,  agat  hoc 
intcrdiclo,  li  is  deicdus  eum  intcrturbcc  poft  annum  a  poflc.Csionc  !i- 
bcra &:quictalicctpcr vimadcpta?  ncgancm  Schola  vuko , h(^rciucs 
nimium  vetbis  cdi£tiffial>fonec  vi,  neccUm^  nec  precdrio  habes,  &c. Ve- 
rius  auccm  cft  in  co rafiiiioc  intcrdiftum  compctcre  dcicdon,  cuam 
concni  dcieceum.quiadeicctus  pofl:  annum  poflrcfsioncra  amiflt,  vt  lu* 
ma  diximusaddcC/TOpoisid.hocpucaruQCpauci  quidamex  vccu- 
uis  quosviusreqtiicUrcontraiciioklticos.  10, 

Vibus^Dciaiitcr&  priuadu^  fto exclufiu^  xontra alios  orancs,  ^f^at.'!'* 
V^compecit  Bbcultas  vcndendi^coqucn  di,  molettdi,  auc  aliud  agcn- 
di,  hi  expcricacur  hdcintcrdicco,-fi  quis  aliu^  ea  ficulcate  Yelic  vti, 
nocatur  inciignifiauciunc^  eict.  de  appcUationibus^  quia  tatbad 
<licuntur  in  po&isione  ii]tittris.,Qupmaatnodum  fi  quis  impedunen. 
tumpatiatur,vtin  poiIc(sioneeligcndi,pr9rencandli,TCendi,paiccndi, 
ali^d  pcccipicndi  j  v  elfad^ndiy  y%taxk  disdmus, 
•  .      ■       •  5*. 
interdi^>   dc  poisAflbne  sei  ad  vxorem  pertincmis ,  (blus 
~  marittts-  agic  iudicijs  poileironjs,  finc  vxore,  acctiam  eainui-*''*^' 
ti  *'  namxonftantcmatrimonio»  cncor  &adminifh:acor  cft  icgit:mus> 
acquc  poifidcc iibi  > fruftd(<]ttcfiios£o€ >  maxim^  apud  cos  populos 
quimoribusreguncttr.  Apttdeosauccm  qui  iure  (crippo ,  idcft,  iurc 
auiiiRomano  vcuncur,  id  quoque  verum  eil  in  docalibus  rebus,  quia 
horum  dominns eilmaricusconibnceffiatrimonio ,  loan.  Fab.  &  alij 
in  I.  doceandllam»  Cde  rei  vind.^i  nocanc  quod  de  dominio  bono- 
rum  vxoris iblos  maricusime  vxore  non  agic  pcticorio  iudido :  quo; 
opinio  vix  iure  duUi  defendipoterit  in  dotaUbus  bonis,  cum  mantus 
iic  dominus,  di.doce.  Maritus  crgo  debet  agcre,  &  iiio  2c  vxoris  no* 
minc:vulg6tanquamaricusagit.  -    ja.    .  - 
IL Vcccilbr inbeneficio  proponithoc  interdiftum  pro  •dccciToris  fui  ^'*<'#r 
^poflcffionenouc&nupcr  ittccrturbat^.  Idquc  iicbatin  Gallia  pcr  ''^^. 
jKfcriptum  iiibrogacionis :  hodie  ex  iure  duili  pcr  oificium  Iudicis,iea 
authoritacc Praetoris  olarupplencis  exbono  &  xquo.  Similitcrhsercs 
vim  cnrbaciuamicu  inquiecaduam  (vcaiunc}diehm£(:o  ^idamin  rei 
poilciHonc,  pcrfcquicur  poifeflbno  iudido :  acque  cdam  vim  illacani 
iaccnce  adhucjfic  nondum  adki  haurcdicace ,  quia  haeredius  fiiiUnet 
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perfbnam defiin^i :  imQ.vult  yCus  dcfundi  pofTefnoncm ipfo iureco^ 
tinuariinha:reci«mfine.ipprchcnrionc  vlla:  moriensinuellithirede, . 
&quarimanuducitm  omniabona,  idquod  vfus  fumpfit  cx  Canoni^ 
ilis,  in  c.i.ext.  de  confuetudine,  &  ex  malc  acccpta  1.  ncc  vtiIcra,D.cx 
quib.  cauf.  maio.  contral.  cum  hxrcdes,  D.  dc  acq.  pofT.  vndeharredi 
ftatimcoiTipctuntinterdicta,ctiamadoptiuo,legitimato,  inftituto 
fidci  commiflario,  &  fubftituto  :  nam  ad  fucccflbrcm  omnem  vniuer- 
(alemhoc  vulgatum  pertinct,  MorttMsla/fit  viuum.  Sic  pcrtincbit  ad 
parentcshbcrorumuiorumharredcsiure  tantiim  viushuctxis  plcrifq; 
popuhs.  Namhajredes  ifti  appcllantur,Jicctminus  propric,  vt  ccfent 
rorenfesrcriptorcs,arg.Icgis,  namctfi,D.deinof£tcfbam.  Supradicta 
procedunt,  modo  intcrdictofuccciroragatintraannumapoiTcflionc 
turbata,  vtlk-pc  diximus.  Vcrumintcrdicti  actio  compctens  authori 
puta  venditon  non  tranfit  ad  fuccefsorcm  eius  fingularem  in  re  illa, 
fcihcet  emptorcm,  donatanum,  &  fimilcs:  nifiin  contradu  res  aliena- 
ta  &:  celTa  fit  cum  omni  lure  reali  &  perfonali ,  pctitorio  vel  poffcWo- 
ijo,quodproptcriemcompctcbitauthorifeu  alicnanti.  Regula  elt 
Intcrprctum atquc  vfus ,  turb.uo  venditore  agec cmptoi:  ce^o iuie. 
loaivics  E^bci:  &.aUi.  Qupd  Qtra  dubium  dk, 

35- 

QVid.fi  fijcceflbrfingularis  vcluti  empror,nondum  rci  acccpit  poC- 
rcflionem,  ncqucadhucinpofscflionc(it :  atqueinccrim  rcrtius 
ahquispofscflioncm  occupctacturbet?  Cuicompctat  intcrdidu  vri 
pofsid.an  venditori,ancmptori,an  neutri?  iureciuili  certum  efli^vcn- 
ditori  competcrc,  quiarei  vcndita:  nccdum  traditac  venditor  manet 
dominusatquc  pQi"scfsor,l.fi  agcr,D.de  rei  vindic.  l.fi  cx  ca,  D.de  acq. 
pofsef.  Data folum  cmptori  fi  prctium  Colniz  contra  vcnditorcm ,  ac- 
tione.cx  empto  pro  fru6tibus  &  vfu  rei,  1. 1. 1. 1.  &  toto  tit.  C.  dc  ad. 
cmpti.  vtalibifcripfimus.  Dcniquciurc  ciuilincccfsecft  vt  vcnditor 
tradat  &  manuducar  cm|-)torcm  in  fuuiii  vcnditi  pofscfsioncm,nequc 
antca  dominus  ac  pofsefsor  cfficitur  emptor,  non  antc  igitur  intcrdi- 
dahabcbit.  Vcrum  hodie  vlus  &c  fl:ilus  contraduu  fumpcus  ex  glofsis 
Intcrpretum,  in I.  ncc ex  vera,C,  dc acquir.pofscf  continct  vcndito- 
xem  cedcre&  transfcrvc  inemptorcm  omniaiuiafuajus  pofscfsio- 
nis ,  dc  polsefsionem  ipiam :  atquc  in  commodum ,  &:  in  rcm  cmpto- 
ris  ccdcre  fe  ,  Sr  rcnuntiare  poftefsioni :  Hoc  pado  vcnditorpof-  . 
{cllioncm  amifit:  nam  poflcflio  Iblo  animo  amittirur  in  titulis  dc 
acq.  polT.  vndc  contraius  ciuilc,  hodic  potefl:  emptor  ran  fibi  non 
traditam  a  vcnditorc,ingrcdi,  vfarpare,  apprchcndere  &:  pofsidcrCy 
propriaauthoritate.  Qiuire  vcnJicor  non  aget,  intcrdido,nec  pio  co 
^ifXtl^cxiOLjZti^opdms^naifoJji^^^  dcliit.  Neque 

*  *  ctiain 
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VTl  POSSIDETIS,  tfj: 
imamcinptof  agetfiiauioneiniilris  obieraes,  quialoquimmf  de  ein^ 
pcore  noMum  pofiidcitte:  nequc  dices  «um  vciacceisione  poflWsio-- 
ais  ^uamaitthor £iiis liabui^  qoia hzcpoiTe^o  non  accedic  poile^. 
fioni  empcocis»  qiic  non  eft,  quam  non  nabec  empcor,d.  1.  £  ex  ea»&  1. 
Pompoiiins,J>.oeacq.poC  Sedneiibiiirisiiibtilicasfiaudi  fic  emp- 
f oii»atqne  fimottiitiufto  ;tuibacoci  alienc  poiffi^oius » ^ 
.uilidices,.expoft£ido  emptodqiueiicam  pofleffipncm  pcr  eum  ip- 
preheniam^retroaaiuadcempuscontiaftusx  in  quo  vtnditorius  pofl 
S^onistcsiniaipfitin  emptorem^cJiocmodomedij  tempoLis  po(l 
(eflio  ad  emptorem  perdneat,  eamque  {K>i2eiIionem  concinuec  atque 
iungtt  cnm  po£leflione iuiauchons,  mxcad.  l.Pomponius-'  Quare 
en^coragecinterdi&o  vtipoflid.in^eciepn>pofita.  Exqttibuse& 
cicf&r  fiuftra  quan:ii  nonnuUis  vtrum  empcori  qui  nondumanno  po& 
iedit  detiirhocincecditem:ipiieiiimaccedic  polleilio  iiu  auchodSy, 
ficque  habec  ihtim  intardiftum.  34. 

C I  ver6  ante  conttadiim  venditioniMhquidin  fundo  fiidnm  &ad- 
^  miiliim  eft,  propter  quod  iticerdi^a  coinpetan^&  pnuiqitam  edita :  • 
necnon  propoiica£nvaominusfundum  fuum  vendideric  ^alienaue' 
ricnihilominus  poil  vendicionema  fe  £i^faunagecincerdi6to  edam 
vtipeilidJvy  quamuishodicnonponiicieatj  nccciPrartordicaC,  {Jfi 
pofidemfitdpopdeAttf,  IdcoUigiturexl.ii.S.iipoftea,D.quod  vi  aut 
cbm,  nifiempcoci  ceiTecic  omnia  iura  &  omne^adiones,eciam  poiTci^  ^ 
ibtia^  qux  propterxem  venditam  ei  competcbant ,  vt  rup.di£bum  eft. 
ex  lcriptis  ad  rubricam  de  incerdift.  &  ad  L  vn;  C.^od.  cic.  fic  ex 
nocisin£mcic.quodviaucdam»collige8catteiaqi»adhocca|tut^e^ 

danc*  , 
^duerpit^itosdMtirintM&wi^vti  foJHdetis^ 

DA tur  conciaeum  qui  per  aIiqnemadamjo£eifioiiis,impedicpro^  rt/mm 
hibctqiieme  vtiiemealibere  vcancei)  cocoquc  annoium  viiis-  "^"  "''^ 
Qgt  ceiiftic  anc  conciadicicpoiseisocib  quominus  iibere  habeat ,  cxer- 
ccar,  tcncarrcm,ius»i«anicucem,ptattOgaciuamjincuius  ponefiione 
eft}Ddlqueaduerfus  cuni  qiiic»ibacionom,mokfliam,  impcdiaien* 
tom  quocumque  modoatfccc>  quomiAascemmpoileiiio,  Wiis  acque 
Ibcns  icaiic  vdancea  U  notti^un^  enc  Recum  ^inqiiam,  omnium» 
coi^taiium,  incbrporalium,  iaqcanmirpcophaiianiin>  imniobilium: 
iiuieiusrcale,  fiuc  iiMpccioiiaiein€eitud»trac>vrex  ommbus  locis, 
gloisifi|ue,  &:  commcncaiiisincisvtriu^jtte»  reruqsfo^iiumcolijgi. 
tur.  ExempUrttnc:  SiqmsmeprohibcCy  impeditucinmeo  asdificacej 
vdaiare»  v«lcolere,  vel  fcu&us  percipere,  &  alias  domiaia^ioficsje- 
seMO».  Si  qa»^infnadoMop]anfiR,«diii^ ,  qi^facit,  auc  ewtt 
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.€olic>  vd  quid  dc  friictu  aufcrc,  <apirpalam  quafiiure  (ao,  cx  1.  vim,D* 
Ac  vi  6c  vi  anii:L}.  D.hoctiuglo{sa  1.$.  C.fiiuttm  regund.  Quicolonu 
ineum^a^l^orcm.reruum,  domefbcos  mcosinu>edic»curbatuc  in  culn^ 
ra  &  cura mei  fundi.  Si  quis  arbotes  incidit,{ccacuc  foilas,  dauflr^fic 
odiadHiicic&colIit:  vcl  c  conttaho  foHam  ducic9(zpcm,munim,a>- 
•liudue  ponic  quo  impcdiar.vtialiter  quam^blcbamy  compccic  hocin- 
.cerdidutn.  Vlcraquod  egopo£(uminconcincati/acpem>  foifam^mu- 
rum,  aliudue  impcdimencum  fic noue  ^o(kum  tollere, vel  fo  Ham  ex^ 
.plerc  &  pcrxquare  i  maximc  Ci  in  meo  tundo ,  vcl  rc  in  qua  ius  habeo, 
-quid  ita  hieritadtentatuiTi nouc,  1.  quemadmodum, D.ad  legem 
•quil.  Vcl  a  quidiu  fa^um  iit  noucioco  infblitOy  in  quo  nunquam  id 
antcatcntatumaut  vfurpacumaquoquamfuecac>qu6quc  \oco  fcm- 
.pcr  vfus  erani ,  Bart.in  1.  i.D.hoccit.not.inl.fiquisalius,  ^.bdUisi- 
me,  D.quod  viautdam.  Imolicctijs  non  impcdiar,tamen  ponUm» 
flc  pofita  &  adtcntatanoue,  incraannum  colIcrc,vc  pucat  Barchoc  ti^. 
D.  Adde,  ftatim  atqueiciui,  &  cummoderammeinculpata:  ratelar,  vt 
antcmonui*  3^-  * 


Tnrhans  /'"V  Vi  ingccditut,  obambulac,  calcacue  fundum  mcum  mc  inuico  & 
^^contradiccnce,  &  contra  morem  vfumque  fohtum,  vt  eft  in  l.do- 
i^inus,  D.  dc  fcruic.ruft.  pra-d.  Iccm  qui  minacibus  verbR  aut  ^i^is. 


^^^^  tcrrct  colonos,  condu£i:ores , fcruos  k  domcfticos  mcos,necolant, 
Mu,fAtm  arcnc,  curcntue  fundifm  mcum:  non  modo  tcncntur  inccrdi^o  vti 
^^^"^'  pofsidetis,  fed  cciam  adione  iniuriarum,cxcraordmariafeu  criminali 
cognicione,  vcl  quxftioneper  h  iniunarumjn  hnc  D.  deiniurijs.  Idc 
ilatucndum  dc  co qui  delct,  tohit,  mutat,  corrumpit arma  &:  infignia, 
llacuas,fcpuichra,fcdiha^fcamna,  rcfquc  ahas lunilcsinaiiquo  loco 
lamdiu  pofitas,  v  el  ibi  coniuccas  &:  iblxcas,  vc  nocac  Fclmus  in  c.  tcrcio 
loco  cxt.  dc  probat.  ^-7.  * 

jm^Hits  Ompccicin  cujn  quiprohibct,  impcdirucmca  luramihi  pcrfolu/: 
fn^fiJi,  t  vcciigal, porcorium ,  folarium ,  pcdagium ,    fimilia :  aut  mihi 

feruitutcm  dcbicam.vcl  lus  rcalcfcu  pcrlonalcpr^jllari  vtantc  folcb^r: 
Sicutisqui  mc  mconfulto  Sc  neglcclo  cliy;it,  prxfcncat,  actiimque 
A  gcric folcmncm,cui adefle debui cxpolTcisionc  ij»:  confuccudl^c prius 
fcruaca,  vc  nocanc  Canonici  Doclorcs  in  c.  audita  dc  rcllicuc.  Ipohac. 
Itcm  111  cum  qui  dcbcc  conlucuicquc  mihi  pacicnciam  pr^fiarc pro  vfu  . 
fcruicucjs,  vcliuris,  vcifacl:i,auccciam  dacionis  &:  conccfsionis  alicu- 
ius :  Si lilcnonpacjcurquodaisuccum  cft,li  concradicic,fipofscfsionc 
^  cius  luris  inccrcurbac.  Idqucnon  cancum  mrcbus  immobihbus,  pro 
quibus propnc inccrdicl: am hoc dacur, fcd ctiam in lurc  omni  corpo- 
rah,  incorporah,  rcali,  pcrlbnah :  bc  non  tanciini  prophano  ,  fcd  ctiaui 
ra.cro  ^  Ecdcii^Uco^  Y(  dS^i^'^^  Pf*E^^^i^S^?^^^>  ^  ^i^AiUbus^fcud^dj  , 
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iurjTciictionCjobrcquio,&:  rcruiciorpro  corum  omnium  poisdMonc  & 
vfu,  nccnon  li  conluccudo  corum.inciqua  5c  folica  pcrcurbctur,&:in  ' 
corum  appcndicibus,  vcladininiculis  (isiacccllionibus.  Dcniquc  pro 
omni  rcdicu  &:  iurc,  fccundum  Canoniftas ,  quos  vfus  lcquicur ,  licct 
ius ciuile liic dcficiat.  Nonfolum  aucemcum  quiscurbacur  pcrrc,5c 
in  ruaperfona ,  fed etiam abfcns  in  pcrfona  iamiHarium  fuorum ,  do- 
mcfticorum,  aclorum,  procuratorum,  &:  conductorum ,  iis  ciiim  cur- 
batis  vcl  cxpulfis  dominus  cxpellitur  vcl  turbacur  in  cit.  dc  vi  &:  vi  ar.'  • 
Non  camcn  dacur  pro  vfu  &:  polTcflionc,  vcLconfuctudinc  licct  anti- 
quaiuris  ^licuius  inhoncfti,barbari,  iniufti  ^  vel  improbi :  qualia  fk'pe 
competuntdominis  fcudalibus  cxanciqua  barbaric  &:  fciicacc  Got- 
.  thorum,Longobardorum,&:  populorum  Septcntnonalium  a  quibus 
feudaHuxcrunt ,  vt  dixi  in1;iacbcu  dc  fcudis.  Lcgis  virtus  &l  fummit^ 
ratio ,  qua:  ii-^oncfta  omnia  prohibcc ,  eorum  quoquc  pofleflloncni 
Iiccc  anciquiuimam,  non  cuccur  inLcrdidis  ,arg.lcgis  Vbilex,D.  det 
vlucap.  not.  m  1.  ycluci,  D.  de  verbo.  obligat. .  •    •  •  .* 

?«• 

Ontra  condudtorem,  colonum,  &:  Emphitcotarn,  (eirarrcndato- • 
•^rem,  vaflallum, qui alteri tradit ,  pra:lbc  „ loluic ,  fru6his ,  pcnfio-- 
ncs,  folarium,  canonem,ccnium,&iura  qua:dominopra;fl:ari  conlue- 
ucrunc:  Sihocfcicns  facit,noue  &inuitc>domino,  exarg.Iegis  quam- 
uis,  §.ii.  D .  de acquir.poflef.  Idcm  cft,  fi  negat  folutionem  &  prarfl^a- 
.  tionem  quam anno  prxcedenciagnouiilct :  nempe li ncgat  pcr modil 
contradidtionis,  vtvul^odicitiir.  Namaliudcftfinonibluitautnon 
pra:fl;at  ob  diftkulcacem,  inopiam  &inoxiinaliqti9in :  Tiinc  enim  lo-' 
cator  vcl  dominus  mal^ageretboeinierilido  concr«(ii]im  colon  um, 
condtt^ocem.»  inquiiinum ,  emptiiceotam  &  val^um :  habc^in  cos> 
folam  k>caci>  vel  ex  conccad)i|  emphiceodco  U  feudali  adioncm  rc-- 
iediconccaniopinione  loannij  Fahh  in^  recidQ^dar  Inftic  deiii- 
cerd.  Veruntamenficolonusauic<ondudordomi<uim-axcec  prohi*- 
b^bqae  aliqnid  neceilaci^reficece  volencem  iineincomihodo  condn- 
^ons :  &  eius  rei  catt(a  vel  ex  alia  necei&cia  domintun  ingredtentem^ 
arceat  &ftbinotteac^  iicq^ejam  tucbec  inyr^  ibi  dominij :  cenebicuc 
interdifto  vd  poffidetis.  Ica.debcjeinKelligi  lex  Si  duo  f  1  cum.in^oili^ 
l!Uus>Q,^ctit.  IdemdeempUteoca^>va£&lbdi^   

1  Pfi  edam  Emphiceotae  conccailoxmnmni&u&uarib  contra  proprie-  -^«^^ 
Ttatiuin,  vai&llo  conccaf^oremienxboitnumcompetirlwcinter^  immn», 
ck^um ,  fi  Empluteouper' 4^ 

Siapofieifione  ac  vfii  fiindi  lib^Ikr^  Sifjrn^iiaiattSiin^pcrceptiono' 
^  Auiun  inquiecatttr  pcr  i^o^vuBit!ukmt&?^  dominu  feodi 
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impcdintur  iniufire  fado  iniafto,per  viain  ftftt(vcaioBt)in  |>afle(itone 
'  fui  eioQiinij  vdlis,  idcft  fttndifeadalis,  Ttitin.^tttfi  diAnmefty  Bal.  la 
i.i.  C.  commun.  dc  manntniflioiub. N equc opftac valgarc  illud  cx 
Bart.  in  1. 1.  D.  faoc  Ctt.  InterdtSam  w/o/£MM,nmobtinec  quando 
tUbdicus  cona:adidcrupcdoriacexottcci.Hincpi:agmttict  CiUi^C^ug 
womtstts  (hoce^,  rcdnendxincerditem)  NonobanetiaccrclDmina 
^        feudi  &  vaflallum :  Non  obftac,  inquoni, quia  midct  dicnnr  ad  didnm 
•rectpi  dim  agicur  deinriOidiofte  flc  rnperioricace  dommic  fine  de  iure 
cancum  domiiiico^a  quo  (e  iiibdiiceK  £c  eximere  vaflatlus  nbn 
vcnocacucinLComperic^C  depcxicript.  p.ann.qniancai^fibtipfi 
poildfionempoceftnuKacceriiicisrcgulis.  Hoccameii  varid  ciafta». 
niit\lijt^tskymAs ,  quam  cxincecprecai^ne  lcgum  mnnidpalinni. 
nidaiins^lilfinabuitt  Si^TafiaUum  non  dbcinereGi- 

yicecJiftttnvttpofidcci8,fedagi  t;M||gcum  confejl 
Int^lcii^jflRi&^addc^dbdircdoidominioji^  AlijTo]aii€|Mar- 
didnm  axioma  incelligi  amcm»  debece  dc  domioo  rupcemo',  vc  h» 
pcraconp»  Rcgeiit  fiiiiunMisi  adnerfi»  quos  fiibdtri  nechoq  neqne^ 
*  iiirf!irflBmigltfiAftiMnhibcnc>  Iddtta4Bbiu»dl>  cx  noqgadcfii» 
per,exc  dc  vesk  fig;Bi£  Nanrlbiiis  Pimor,  ika  pmtnr  Adagiihacacfb- 
mmte  Pxincepsycicncbis  veifaisinttardi^pnmaiy  Vimfim  vet^  Ecqijis 
vcr«>adnecfi»eiimftciiieecdicec»  vcaic  Pliattodttiis.apttd  GeiUnni. 
Pi9mmrvin^vcl!8nib4CKiiica(ieircfiiAauB.4Princip^ 
^mmia  fiMnpBrmaiianiyiobdio»  obiicccecinil^  tc  ftalc6. 

40w  .  • 

^fit  A  ^^coBttactfimn^cttdmen^non&ience^ 
^encpe  dare^fttoere»  pcaBfiace  fiitianseft,  dc^ 
loan.  Wjb^  flraKj.  oouies  ob  fimpiicem  ce^&rinncm>  veltnioiam'  daci 
ncgancfcdmifiienMKacoFimiBficMCBC^ 
5ed  idcA  djfierarqat^fiwiltaDemnon  habaag  fimcndi ,  fi}lttendi,dNL 
difiiaaccitravn^unracemiiiCBniaEiendi  velturbandi  ias  ftpofiefsio^ 
nemrcoodicods   donnu  Exdpa-aifi'fiiiadrfimplex  eefibriO)  poAe^ 
fiottift  maacinslgdac ,  vclaciia^qaseeccftdicmen^is  aoc  anm  fiacl 
ffinfinwemnc  ex  vfa»  ac  Hice. jwpquo :  tuneeninifitlli  cefikio  ^mm 
panciQaesdi^laimw  Pracseceadftciv^ittcctiancem^qBccancadi^ 
fioni^quinegac  fitdaincopipancurura:,  fii6ljunim,  Jaranioak  Aiigalh 
Fabuij:altjinf.recinttidaE^ tdqaeikispcobacachis dctths.  »7r,  <rf'>«^ 

im  XiOiK*  rv Acureciam  aduerrus eam^ta  noa oeaipac  r^  notem^  ncc de 
fm,      ^^fax^o  in  eaqntd  capic,  vricitr,fiMli^  iTommictit;  icd  voce^  veHif^ 
dctcahic  pa!am»me<Htin  Sc  doniinio^atque  iUud  fibi  apnd-omnes  vok 
gMfaai»ficqnafiaiiaaauagfc^  im»foicttnai»  fiaManiae 
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nicum  fcrcndo  fc  donimum  fundi  mci:  Is  dicicur  mc  turbart  verbo, 
ilitfamacoremappcILincIntcrprcccs  omncs  pofcBarr.  m  1.  i.  D.  hoc 
mul.inl.cxcat.  D.quodracc.cauf.  Similicct  vulgo  craditur  tcncn  hoc 
interdiiS^o  cum  qui  in  iudicio  fcafrcnt  poircflorcm  fundi  mci,  vcl  cc- 
ftatur  fc  frudus  pcrccpturum,  &  fc  rem  occupaturum,  atquc  ica  agir, 
iuhngat,quo  rac in  poircffione  mcapcnurbct  iudiciahtcr.  Ncn au-  . 
tcm   iusin  rc,  vci  ad*rcm  fibi  vindicct  pctitorio  tancum  ludicio,  nec 
dicar fc  pofrdforcm,  fcd agat  tantum  dc  dommio  vcl  lurc  fuo,  v c  Ac- 
curf  &:  aiij  fcribunt  cx  rationc  1. 1.  D.  hoc tit.^  l.  vim  facit,D.  dc  iuft". 
&iure,  vctuftiquoqucgloiTatorcsinS.rctincnda:,  dcinterd.  Idcm 
critcoactaalfcrcnccmichabcrcfcruitutcm,  velius  aliquod  in  mco: 
Hic  cnim     turbac,£c  iibercaccm  mci  fundi,mc^  poiTemonis  inquie- 
tsXi Bart.  in  L  t .  &  i.  3 .  D .  boc  tit.  Sic  inccliigc  cricum  iUud,  vtie^  h^c 
OTrm^Aion,oportccfadam(ui^vimtu]ik^^  Ergo 
min^  Sc  vcrba  aoii  {uificient»  niia  exiiis  atibacio  fe<}aeretur,  vcl  vfus, 
aut  eciam  o^inio  revmeq  fiecee  ifitaaoft  Coloiu  dc  (erui  abirenc ,  sc 
po&ffio  mfeai  Htfftmgreear  (naittat)  Batt.&aliji  arg.  lcg.  vim^ic  D. 
dc  VI,  &  yfi^xm*hkfainmi,qm£t9^ho£^ 
£ia*mdicio,isrtefieciirfaociiiterdiA»:Siexciaii^^      ifoi»  «each. 
tur/iilftiiiciiiiiiiicpropofico.  42. 

C  IqwspraaUoatiftfem^dcerius,  meampolSiflfonem  cnibai^.  ^fVfl 
^ti  ciiRitor,ttitor,procutatorjjftor4iiuhen  9c  fimiles:Siqiii4lctiifie-  ^*^^^ 
Ibtweft»  palam^  &cei«m»uiiejteriiis,  atque  «iooiiAet» v  Jexia^ 
tume&i  of&dj,  quodpublicimi  fii,  v«lcx  mif  ndaKo  quod  prolm,  n5 
Mnein|initaco4iomix^^         incerdifta  vm^poutdedsyacg.  I. 
IX  deinilieor.  finon  eflrceibnis  &  psoalto  turbare   poffidto  velle» 
iHiBovmienietitrfblii».  Vernncamen&iiommerdomm  inittdiao 
^MninufquetoffiandainridiitumliabeftyCoatcskdliminaiii  fhia*'' 
Ibcwmda  ecMocial^  u  Clvbion  oenuft.^  Vnde  non  tenenruf',  ope- 
itt^,  minifofc  meiMamij»  ferui^attifiocMta^  qai  dominiittfluds  vOi. 
kiH»»expmffi^vdtadd^  q  Cicanqnidem  poC 

fiiiiy(ednomtna0»tiiaadacoceaiUblm  dc  dimicn  debenc,  cogi  curque 
ifc  caulanv^rumiiiiaiieir^diim 

^nor  oonoenici»  vo  nocJod;  J.  A^^ffin  1:  in  rein  K  ag^nmi  W%  de  rei 
^^ieuiicic  l  I.  fii|aidyD:^DodTi»utdam}H43c  v«iam'in'inctrditai»;, 
vcipqilldec  noaaatem:tnceodiato»vndlsvi»aaindin8oittp9diax 
nc»»«li|i|Mso  prtuacqgue  nomige  eeiieiitur,ncc  laudaco  autiiore  vd 
fnTiiinpoil)  irtlir»leii||iMi  quia  vis  8c  violcntiadeii^um  c(l:  in  dciidis 
attchontasiHiirefti  neque  tfldemnitas,  vt  diximua^iiipra  exl.  i.  D.  de 
ir^  nni  inilJw|(  ili  d  11 1  n  li  iln  iirin  rnnrln  ^rrrr^  ipii  fnlir  &  iimpli* 
  >  '  A  -.  '       ,  Cttdiattk/dceiatts  poflfefioiicoi»  • 
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hiccninipioprionoiiiinctcnctur,vtaKasdixt.'  45! 

NOn  tenetuchocinterdifto ,  is  qui  ingiedxcur,  infiftit»  vdcur  rca* 
]iquiinimobili,rationctantum  iuds  aticuius  quodin  ea  habct^ 
non  eo  animo»  vt  alcerijus  polTeffionem  in  tertutbec :  malxim^  £ante^ 
tc(bitus  £uefit>  Cc  vd  ad  Qonleruadonem  {uiiuris.  Sic  fodtts  remciMn* 
«    stmvtt'  muncm  curabit,coier,p  oilidebic  etiamin  totum,  quia  res  indiuifa  dki 
tmnt»  «.  (i  diuiiaiit^partem  (uam  quilibetpoflidet^cqift  amplius  res  ^ommu- 
nis eft.  Idcm  iuris>fi  quis  mre quzicommunis  eftpluribus  vt (ingulis^  . 
vel  etiam  pluribus  v t  voiucrfis,  quid  &ciac,  poflideat»  vtatur .in  eum 
icilicet  vruin,ad  qucmres  deliinata  eft,iuxtaregula«»«tfoyocio,re  cS^. 
muni  vtarad  vfum  deftinatum.  Quarehic  CaXi^icx,  Ss^inus  D.com^ 
muni  diuid.  dicens  in  re  communi  podorem  cGc  condKionem  fbdj 
prohibentis.  Simiie  c&  quodn<>t.  in  1.  fi  quis  vxori,  f»  £cd  ctii,  D.  dc 
furii.  i»  •vim  &  coniequeiriam  alicuius  conuendonis.vel  ncgocij ,  iure 
iuo  vtentem,  &  quid  fadentcm  in  aliena  re,non  tenep  interdi^o  vd 
poiIid.Ac  pi:a;(erdmfiauthore  Pnetorc,  quid  in  alieno4bc;,ocnipe- 
turacdcthicatur.Ediueribcumquisneciurc  domini»necanimopo(l 
fe0oris^  quid  fiidt  m  alieno  (blo,  vcnun  vt  domlno  &;  pofiefibri  pro^ 
fit^  a»it  j^tum  fadat,.aliquid  (eminauit;,  inleuit>  plantauit^  y  ites  puu-. 
lii  t,   mniUa  non  domini  fed  amid  iure.fedt,  non  tencturAoc  inter- 
di^o^quia  datur  ineum  qui  poireffionem  alienam  turbac  &  fibi  viur- 
pat»l>i.&tOcotit.D.vdpofiid.  44. 

On ct  a  ^poliacum  prius  ac  deie£him  fiia  poifibfiioiie  datur hocin- 
^  terdi^umipfi^tiain  fpoliatori  &  dcicftori :  Nimicum  fi  pcD 
annum  integrum  deicdus  filuit ,  i^dit ,  pafiufque  eft  annalem 
polTcilloncm  acquiri  deied:oci  &  ipoliatori:  Hoc  cnim  modo 
Ipoiiatus  vidaur  animopoffcnioncni  amiiifie,  idque.cfi:  cerdifi-» 
mum  licct  Interpceccs  lcholaftici  dubiccnt,  ppft  Bait.  vt  dixi  ad 
Rub.  cic.  vjd-pO^Gd.&r  infra  dicccurin  capitc,^»«fce^tto  fpoliacionis,. 
iniiibcatJioc  intcrdi<aum.  Hinc  eflidtur  fpoliatum  &  vi  dcicdum,. 
omii&  intcrdi&o  vndc  vi  poficcontradcicdorem  agcrc  incerdido 
vci  pollid.  mtraannum  fpoliationis &violcnta:deic61:ionis,vcoftcii- 
diadl.  vn.  C.  hoc  dt.  Quod  etiani  prob.icur  qmbufdam  GaUiariim 
in oiibus,  cuin  dicunt  nouitads  cafiim,  id  eft  intcrdidum  vd  poflid..  . 
ctiam  in  hoc  dari  vt  rcdihtegrctur  poiTcflio:  ac  rcdincegranda  prp- 
pnc  cfl:  dc  abl  itjs  pcr  vim.  Porro  non  abfimilc  cft,  fi  deie^or  vioicn- 
tus  candcm  poirclfioncm  &  fundum  alced  ccfieritauc  vcndtderit:' 
Nam  compcrit hoc  jntcrdidum intraannum cdamaduerfus cum,qui; 
vim  null.im  iccic,nequepofrclIionerainceiturbattit*  Namhabet  fun-.  . 
dumabcoquih.cc.idmific  Sicmcclligendalcx  5.  I.  n^  vidcor  D. 
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intuIiCyqdbxi  eum  qui  ab  ipfb  re  habuic  incra  annom,  /i  mul  cdnuen  iec  ^ 
yt  concraTcramquereddacttcincerdi^m  vtt  poflidecis,  8c  pro  fi£ba 
&  pro  fucura  curbacione  poiTe^onis^exemplo  ludicij  rercindencis  8c 
mdidj  reciironj,quodTiti${up(icexdcidisdeinince|rureflicud^^ 
intrs^mdtempus  proponidibeMtvtlpmMi» 
ifiterdtShmvtipopidetis,  4^.         .  * 

Iildis.de  inccrdi^  geneRdicer  coni^iturum  eft^incerdida  efle  an- 
^  nalia^hoceft^aanonniriy&inctaannumpropotiidebercfedvbi 
•  incipiac  &  defitiac  annus,  varium  eft in  iuris  cicuJis  ^  vc  in  1. 1. 1).  de 
aqua  quodd.1. 15.  quod  viaucdam&aliislocis.Quod  accinecadin*. 
ccrdi^um  vci  pofliddds  Sic  incerdidc  Praecor  vtiwc  dmto  vihs.  es  ao  • 
poircdi(ti9ficpoi&deasl.i.D,hocdc.  Ei^iihocannononpoiledi;* 
(H  >  fi  per  aniium  inccgL  um  deficris  polfidere,  fi  pafliis  es  aduerfiuium 
anno  poffidereybber^  &  fine  lice>  non  poteris  deinceps  interdi  Ao  ex- 
'  periri.  Quare  vulg^  didturhocinterai^um poH:  annum  non  com^ 
petereyvceft in  L15.  D.  quod  vi  aut dam,  Nec  ver6  a  die  rcddid^  & 
.propofid  iitcerdidi  aimum  hic  compucabis:(ine  exicu>  fine  vfii>&  fine 
fenfii,  vc  quidam  cxarg.  dite  1. 1.  deaquaquodd.  6c  slijs  lods:  nec  a 
die  concefiane  licis»  vel  edam  cocpcxVc  alij  exarg.  legis  i.  D.  vci  p o  IT. 
nec  ab  opere  perfedo  ic  fiaico  yc  in  d.  1. 15.  quotlvi  auc  dam.  Nam  ifta 
alio  perdnenc:  fi:d  annum  duces  ab  eo  dic;,quo  pocuic  debuicque  pro- 
•poni  hocincerdiAum.Quod  ius  gencraleefta^dohum  omniu,  qua? 
cemporc  fimcpericune  1. 1.  C  dc  annalicxcepc.  potuit  vfstd  debuitq; 
proponi  (bdmabco  diec^uo  poircisio  alicuiusturbata  cft  per  aduer.* 
iarium.  Verc  Intcrip/etes adietHr^ioius  curric  caTus  nouitads  velan- 
11US  incerdidi.  In  iurib^isautemieu  przHacioAibus  debicis  curric ,  cc- 
<licuc4dicccnationisautcontradi£tionis,vtfcribuntrcde  loh.  Fab. 
&  alij  Pragmacici  contra  fcholalhcos  Do^ores.  annus  dicrum  3^5. 
.  nifi  fic  bilTcxtiliSjannus  rcilicct  vertens^qiii  a  Jic  quo  agicur  incipic  Sc 
retrorlu  in codc  dic  delinitjVt  tra6biturini. 5.  D.  dc  minocib.  Morcs 
prouinciaruminGalliadicunc>'''f>'^^»^»^'^  ^  dicm  a  curbaca  poircilio*  - 
ne  debcre  incerdici,  atquc  anno  &.dic  iinici  iatetditkum.  Ne  dubitcs 
cum  quibufdam  gloilatoribus  an  dies  tennini  computetur  in  tcrmir 
no,id  efi;,  an  dics  curbadonis  hBix  computetur  in  ipib  aimo>qUianon 
computariveriuseft»  vtcemitu^m  aliis  qttibuTdam  prsfcripdonibus' 
anndlibus. 

Nonccdicauccmnequccurric  iUeannus,  fi  talis  fit  locus,  in  quo 
nouequidfa&Omcn;,  qui  facilc  non  adirecur,  nec  adiri  vcl  ffcqucn»  fkbk  4»» 
Canconfueucric  vr  in  fepukhro,  veilocp  fubtercanco>vei  fiib  aquis,  ^m. 
yeliubdoadsy&aliisIod^abdttiSx  non  cedit  anuus,  quamdiu  veri* 
jSimilicer  acprobabAUtCTiglKMajMropufrfitdBmquc  nouum  >  neque 


Digitized  by  Google 


DE  iNTERDICTO 

toiflympUaiiiiO€capatumut»obli^  Uccncer,  ka  vt  ame  incra 
mmmieus^^  cog^oict oiiiyimcrif ■  Perciii/ecid  qtiiiLeiii  intcr-- 
4iaum>  qnod^vi  aut  dam  »  qwKicaam  finimr  anno,  fcd  eo 
caiunoQcucdc an^us,  vcdi:ialj$.D.quMd viauc  cbm.  Haciatione 
non  curtec  dbocn^abreiicem  rdpxaufa»impeccltitefticutioneininte-- 
gpixm.non  noceredtiam  vzo^  matitD  fiibditag,ooaab  eo  emandlpacsr, . 

.  nec  a ludice ,  neque  cciam  minori  i^.  annis  quodam  cafii  Tolnnc  ila- 

"  QminoiinulJa  Gailiac.  In  bcncfidotam  Ecdcfiaflicotttm  caiilis  poflcf' 
jbrijs  obrinec  quoque  ruperior  cegula,  vc  pofl  annum  non  a^ttnt  in- 

,cerdi£lo  vtipoflidecis,  Gallica  conftitutione  R^^ii  aonii^^.  cuius 
bic  fcnfus  cil,  Qui  cx  {iiainilittidene»  vcl  titulo ,  vc vulgas  Joquitar^ 
poireiTionembenefiqj  accepic&apprehendic»  is  intra  a^uma  poP 
{eiTionis  pcehenitonenttmeranduin,  dcbet  conf  raaduer^diimaqao 
tttcbatut  &  impeditur  expecidbocincerdicto:  Poil  eum  annum  non 
liccc.  Quod  ii  incca  illum  an  num  egeri^  nihii  ei  nocebic  quod  ad  ucr- 
(ariusantccumannumpofrcirionem  acceperic,  ccmncricque  bcnefi*. 

.  dum,  quia  in  his  ex  cicuio poireHiosftiiiiatut :  nifiper triennium  ad- 
ueriaritts  poiTediisct,  tunc  cnim  fecurus  efl  ritulo  canccllarias,  &  con- 
cordaconim  di  ftc^ckfojft^ribm,  ^  de  AondU^poJfeJJore,  Concra  in> 
prophanisrebus,quiannopacificepoiIcdit,  non  timet  interdicca. 
Hoc  vero  ftriccim  accipiunt  de  ipfa  tantum  fundi  pofseinone;  nolut 
iccipi  de  rebi|s  mobihbus,  cum  curbaci  velerepca  poise£ione,abhttis 
&  oirepcispertttrbatorem  :honim  enim  mobihum  perrecudoncm 
putanccontra  ipfum  durarc  vfquead^o.  annos,  quibus  durat  acdo 
mper(bna,  1.  ficur  C.  do^ptxfcript  longifs.  tcp.  Ac  vcro  tcrdttsaJiqaif 
eadem  mobilia  poflea  nadHS,cum  bona  fide  &dculo  ca  vfucaperctpcr 
trienniumj.xn.  C.dc  vrucap.cnmsfbnii.exInterpredbttsad$.qttod 
autcm,  Inftit.dc  vfucap.  Sic«nimplerumquevfus  fcquitur  Interprc^ 
cum  dogmau.  Sed  hoc  ad  a£ticmcsper{biialcs,nii  ad  interdiita. 
pojfepo  citm  ttmforfs,  dMmttrdi£him 
vtf  pojiidetis,  4^- 
^  Lim  vincebacintcrdiccovtipoifideds  quipofridcbacquiibpM»^ 
babacverumpoiseisoreme($etemporeinterdicciyicilicct  reddi» 
d:  Indc apud  veteres  vcapu<iSexcmn  Pompeinm  Hb.  14.  verba  Prac- 
toris  in ii oc inccrdicco  fic proponuncu r,  vti  nunc pofsidetis  fmrdum  CSm 
penatcm^  &c.  Vndccxplicaturiilud Jcgis  1.  D.  de  inccrd.  InurdUbim 
vtipojsidetis  inprxfmstempus refertm^  Jcdpofiodrtceptum^Ot  is  vincerct,  ^ 
fins  conteJht£temporepofsideretj.  rcdncndac,  cum  leqocndbus  loifaic 
dcjntcrd.  Idco  vctuspardcula«iii»K:fttbkica<€xincermcco.  Quoinar- 
ticuloj|£arc.£cvccu^gloikm:esfvmi^  doceat  fc 
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pofTeditf e  ant^  vel  panl6  ante  litem  contefiatl:  6c  inde  prslumi  quo  d 
cemporc  contefbtionis  poflidU>at ,  quia  in  dubio  pnriumitur  conti- 
jkuatapofleili.o  viquead  conreftationem,  ex  arg.lceis  Siuc,C.,dc  pro*- 
bac  (cpndnuado  nimirum  modid  inter^dj.  Inde  quariitum  cuius 
cemporispoflcffiorequiracdr antelitemconte(btam,an3o. dremm,  ' 
an/exmen(ium,an  ver6anni,  vtcAindtuIisdeidnere  aduqucpnu. 
&  de  aqua  quodd.  Annalem  requiri  in  nofho  in  terdi^o  putant  non^- 
nuili,6X  d.dcde  idnere,  Kri  hocmmo  nec  vi,  nec  dsm,  tuc  frtcdrio  vfus  «r 
mtomintis  its  vum^vim fieri  veto,  Vfus  autem  fedator  vctuftorum  /cKo. 
uorum,  non  reipidt  ad  lids  contef^adoncmy  (edad  lib^  oblationem 
(eu  pedtionempdmam  dbua  retroriiim  cpmpuutur  tempus :  vt  qui 
'  atinO  vlcimo  poQededt ,  uiperior  iit :  modo  intca  annum  a  turbaca 
poileflionfr  cgerit,  vc  fupra  ciidum  eft.  £x  quo  fit»  vtannalis  poneflio 
ante  turbadonem  immediace  przcedens  vincac  in  boc  incerdido ,  ex 
arg.  lcgis  i.i.  annura >  p..deidnereaduqiiey  ^mtum  ex  di§  imeritEii 
(iolicee  teddid  k  Praecore )  retrorfum  computdre  dehemm,  Incerdi^m 
reddicum  nilaliud  dk^,  quam  vocadoiii  ius ,  nam^lbca  incerdi£torum 
jioftcildacf  funcadiones,  vcancccbximus.  ^ 

47-  • 

.  A  CcuspofleifiomsVcadad,  occulci  ^  clandelbni  nullam  cnbuunt  isjfi^fhm 
^  pofleilibncm  :  £c  in  ftacucis  ex  iuris  duilis  cadone,  annaiis  poCLeCr  i.^^^ 
ilonis  commodum  non  habet  is  qui  violentam  y vel  clandefitnam,vel 
precadam,  veidcniquevitio^ampoileino.nej^ia^his  eftab  aduer^rio> 
vel  per  {c,  vcl  pcr  anthorctn  ruuni,.vt  veceputat  Barc  in  Ifj^D^hoc  dc. 
ctfi  hocpu|liire  videaturcami.i.  fi  tibi^D.d^idnecea^uqnepriu. 
Cdm  enimagidebeatintca  annumamtbatapofleifione,  qualitas  poC- 

'  £e^oniis  qu2  eo  anno  hk  in^idtur :  vnde  vidum  aychoris  rucceiTod 
nocebit,qttodadJiocintecdi&umaccinec  Porrbdi^lum  eilAiprain 

'  Lvn.  C. hocdt. quemadmodum acdpidcbeaciftarcgula ex  i.dam,§.ii 
D.de  acq.pofT&exdcquod  viauccIam.Veceres  fQtniuI^nj  exglofsis» 
imo  cxvcrbislegum,eidanc  intcrdiduni  qi^i  anno  nooiisimo ante 
curbadonem  poffedichbere,quietc,  &  pacificc :  f^^Tedit  inquam,  vel 
Cocoeoanno,  vcl  maiorc  pnrrcanni,  vcletiam  aliquot  i)ieniibus,auc 

'  cciam  diebus :  fi  modo  adueriadus  eius nuUodie , nulloadtt)  &nuUo> 
modo  pofTedcric  in  co  anno :  adhunc  modum  ncc  probatur,  nec  reii- 
dtur  fcnccntialegiSyMaiorc  D.de  vcrb.  iignif..Poiredit,  inquam,ani** 

'  modomini&:tanquamrcruavciiurcruovtcns,I.vIt.D.deitin.adu-  • 
.quepri.  Accurr.  in  1. 1.  §.  hafc  incerdida  m  iIrc  vcrfic.  Inre,  D.  deaqua 
quotid.  Idquodmaximcrequiriturinpofrelsione&incerdi&orcrui- 
tudsauc  iuris  alicuius,qua.vti  oporcuicinrefiio  &proprio>nQn  exfbW 
indenda  vid  ^iiit»te.  domini ,  ncc  ex  (bla  confuetiidine  populi  peo 
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ac;rum  alicnuni  &  vicinum  vix  publicx  ambulantis'auc'tran{euntis: 
vcl  vtcntis  furncpiftrino,  moIcnclino,putco,hofi")itio,&  re  altenus,. 
'    iurc  tantum  familiaritatis  ^  vicimuus,  noa aucciu luic  ieruuucis  vcl 
vlus  temporcconfcitLiri. 

Indc  moribus  itn-Jolum  &c  (implcx  non  dat  poneflioncm  nifi  a  die 
-  contradidionis,  hoc  cfl:  cum  ncglcda  fic  non  obltanrc  contradidio- 
neaducrfarij,  ahquis  vUis  cll  ac  iuittanquamiurcfuo  vtens.  Sicirc, 
agcrcpccusadpakcnduin,appcllcrcad  aquam,  duccrc  pcr  ahcnum 
fundum  non  clauium,  Iigna  quxdam  in  co  ca:dcrc,capcrc,  citra  mcn- 
tioncmfcruitutis,  aut  luris  pra:tcn(i ,  non  tribuit  polfcflioncm ,  ncc 
caufim  intcrdiccndi,  nifi  vcl  adlit  tituhis,  vcl  quis  palam  vfus  ht  tan- 
qiiam  poirciror  &:  lurc  iuo  vtcns.  Idcm  dc  crogadonc  voluntaria non 
coada  annonx  vcl  c}cmolinx,&;  charitatiui  fublidij-.  Tahs  enim  pof- 
fclho  ccnlctur  prccana,  qua:  riiiHum lusaut  commodum  polTcflionis 

•  tribuit,  ncquc  hoc  inccidictum  parit  vt  not.in  1.  viampubhcam,D.dc 
viapubhca,  1.  quiiurc,  D.  dcacqu.  poiTl.  vlt.  D.qucmad.fcruit.amit- 
tantur.  Atquc  cx  dchnitionc  polfciiionis  probaturfatis  non  cllc  pof- 
fclfioncm,  fcd  modum  Hc  limphccm  vlum  tadi,  vt  loquitur  Extraua- 
gans  luris  cinonici:  At  hoc  intcrdidumnon  daturniiipohidcnti.Eft 
autcmahquando  actus  Sc  vfusahquis  rcialicuius,  qui  cx  vi  &:  natura 
i\n  Qon  mtclhgitur  ficri     cxcrccri,  nifi  lurc  fuo,  proprioquc:  puta  ll 

•  a  dominotantiim  viurp.ui  confucuit,  vclli  in  co  adu  polTcliionis, 
quxdani  fi;.nia  aut  vclbgia  cxtcnt  luris  pr^ctcnli.  In  !)siimplcx  &:  na- 
dus  vluspoiscliioncm  tribucc,  nih  quis  in  conrraruun  obtcilctur  &: 
jntcrdicat:  vt  in  clcdionis, prxfcntationis ,  noniinacionffadibus,a!i- 
ifquciimihbus,  vt not.  in  c.  ciim  ohni  cxt.  dc  caufa  polscf.  &:  propricr. 
Sic  crit  pra:cidcr.c%pcm,  arborcs  parirc,  rcficcrcitcv  ad  cundum ,  & 
/imilia,  Innoccnt.  inc.bona:  dc  poihilat.  prxhito.  cx  l.i.  ^.IuIianus,D. 
dcicin.aduquepriuato.  Ha:c  cnun  ahtcr  quamiure  ficanimo  domint 
fierinon  folent.  ^  48. 

Onhabecur  pofscfsio  finc  vfu  &:adioncahqu.idominijinrebus 
Corporalibus:nccin  rcbusincorporahbus  habctur  finccxcrcitio 
&  vfiiiurisconcroucrfirvcluci  m  clcdionc,  nominatione  &  fimilibus, 
sr>pojfepie  pcradum  vnumcumquenouiiriir>Hm,noc.ind.c.  cumolim  dccaula 
y**^  pofTef.  Inalijs  vero adibus  qui  tradum  habcnc,atquc  ficri  poflunt^vcl 
iure  proprio,  vcl  iurc  familiaricacis,  aut  funt  mcrx  facultatis,  vt  cxpli- 
canc  inl.  viam  publicam,  D.  de  via  publ.  Plurcs  ijdcmque  rcpctiti  a- 
&usrcquiruncuradcaufaminccrdid:ihuius,glo(Ta:ad  I.vt  pomum.D. 
dcieniicnc.  Prxtercainrcbusincorporahbus  &c  lunbusqua:  tradum 
vdcontinaam  pofrellioncm  non  habent ,  irao  confiftunc  in  adu  vno 
<Sc/blo»quinonia:pe,fedrar6,  &:pcrpluriuaiannoruin  mccruallafc- 
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mcl  contingir,  vt  in  clc£lionc, prarrencacionc,  ncmoribus,  fyluis  ca:-  4 
dciidiSjftagnii,  couucntibus  iuridicis,&:  jufinicis  limi!ibus,lacis  ell  quc 
polTcdifle    vrum  cflc  vltima  vicc,  vlcimo  adii,l:ado,  &  cxercicio 
illius  rci  veliuris:  quamuis  ab  aclu  nouiflimo  quinquc,dccem,3o.  vcl  t  • 

ctiam  5o.annicffiuxcunt,fimodo  ncmoalius  fic  vfus,  d.l.maiorc,  D.    * , 
dc  vcrbo  fignif.  Excmplum  cfl  in  eo  domino  qui  habct  furcas  vcl  pa- 
tibulum  crcdum,  columnas,  numcllas  vcrfatilcs,  torqucm  vcIpalMm  . 
.&  fimiliapublice  polica&cfixa.  quamuisabannis  60  vcIccntum,nuIio 
adu,  rcdpocentia,  vclfoioiuris  &  animi  intclicdu  harcconftitcrmc, 
tionminus  poflidcnrur.    Idcm  in  co  quihabctftillicjdiumpofitum, 
quamuis  aqua  non  dccidat:   Nam  corum  lurium  poflcfl^o  pcr  fi- 
gnum  illud  extcrnum  animo  rctinctur  &:  continuatur  vfquc  ad  tur- 
bationcm  6c  contradiftioncm ,  vt  ex  luus  ciuilis  &  canonici  rationc 
putant  omnes  poft  Bart.  &:  Bal.  in  his  titul.  Innoccntium  &:  alios  in 
tit.dccapcllisMonachorum.fcdacontradidione&occupationc^im-         .  . 
pcdimcnto  &:  tuibationciuris  totius,inucrtitur  &:  amittitur  pofrcllio 
poft  annum  turbationis:  Ncc  cnim  animo  poflum  rctincrc  quod  alius 
in  totum  occupat  &:  pofsidct  palam  &  apertc,  mc  non  rcnitcntc ,  fcdi 
cedcntc,  vtdiximus  frpifsime.  Ifl:avfuscollegitcxtit.  dcaquaquoti. 
bcxit.dc  l.foramcn,D.  dcferuitut. l.fific,  D.  quemad.  fcruit.  amiic. 
Qupis  fruiha ixpugnanc  fchoiailici  glollacorcs ,  vc fup.didum  ell.  • 

49.  • 

T>Robaturdiftum  a  Bartoloprimuminl.i.§.  hoc  inrcrdido,T).  de  TcIct^;^ 
•  icinerc  ad.  priu.  Sivniuerftta^  collegij  ,fhcietans,  corpom  alicuius  pcr- 
mittit  patiturq;Titiumaliquando  intercfl"e  confilio  &:  congre^ationi: 
non  indc  quarfiuit  Titius  poflefsioncmillius  iuns,nec  vocis,fuffragij, 
&:fedis,  nificxcrcbra  &:  frcqucntircpetitioncillorumad^uum,  vtlcP 
fionis,  fuffragij  &  fimilium,  quafi  lureproprio  vfurpatorum.  Sed  vni- 
cusa6lus,  vcl  ran  &:  longc  diftantcs  non  fufliccrcntjVtfcruatur  in  polr 
fefsioncquarrcndarerum  incorporalium  &:  lurium,  qux  continuam 
poirefsionem ,  continuum  vfum ,  vci  excrcitiura  non  habcnt.  Idquc 
certum  fi  quid  itaa6kum  cfl:per  modumamicitiar  vclhoneftatis  ac  fa- 
tulcatis,  vt  loquntur  Intcrprctcs:  apud  quos  actus  facultatis  opponu- 
tur  ijs,  qux  fiunt&cxerccnturanimo  dominij  vcliurisprarrcnfi,  no 
tauquampcrmifla&indulu.  Sicdicuntactusfacultatis  non  cribuerc 
poftcisionem  ,  nccincerdiccuin,  ncc  vfijcapioncra ,  quod  probat  fatis 
dcifiaid6pofle(sioniscuinI.vlc.D.dcicincreaccuque.  Caeccrummif^ 
.  £is  & delegatus  ab  Vniuerficace  ad  cercas perfonas,lodiinuealiqucm, 
:vcibi  ins^niueriicacis  exerccac  eamque  reprelcncec:  eius  iuri  & 
poilefsioni  decrahi  & derogan  paciacur ,  hoc  Vniuerficaci  non  noccf, 
4ummodo  incia  annuiii  ilk  fibi  profpiciat,  redn«4t<^uc  pone^ioncm 

'  .         '         S  ij  • 
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primam,intcrdicto  vci  polsidctis.  H  d;uciio,  li  quididcm  miffus  vfur- 
paucriccontra  fuum  niaadatum  cxprclsum  :  illc  cius  rci  porscisioncm 
noa  quxric  Vniucrficacii  namconcra  polsidcncis  animum  pofscfsio 
non  acquirirur.  Sic colonus,  conductor, inquilinus  non  acquinc  poC- 
fcfsioncm  noui  mras  iiou£  feruitutis,infao  6:  non  mandanti  domi- 
no.  *  50. 


luns  inccllcccu confiftunt,  patientia&fcientia  pro  traditione,  &  pro 
pofsefsjonc  habctur,  i.5.  D .  deact.  empti.  AHoqui  danticflinapo(sef^ 
fio  prxfumitur,  cum  iuriumpoisefsio  clam  vitirpentr  (spe  facillime 
pcr accus  occulcos,  noc.  in  1. x.  C. dercruicut.  vbi Cdentc  aduedarida- 
qua  duci  dcbuit.  Vulgus  aucem  puuc  hoc  verum  in  iuribus  qux 
*  babenc  pofTefsionem  non  concinuam,fcdper  vices.{tcincert]alla  di- 
ftin<5bam,  vtitcr,adus,iuri{di^o  &-iimiIia,  in  quorum  viucapione 
lex  ideo  dupliaitum  cempus  reqdicicin  cicquemad.  reniiL  amicquod 
alij  jo.annos,  alij  pluresincerpretanrur.  Yeruncamen  fipal^  8f  pu« 
blici  ineon(peftu  cociuspopuHquis  itapofledic  eaiura^vcverifimjle 
&adaci:iarittmid  (buifle  auc  (cire  pocuine  vel  debuifTe ,  pncfumicur 
quxfica  poisefsio  eo  rdence  &  pacicnce,  I.quocies,  vbi  nocD.de  (enii* 
cuc.  &  dL  1. 2.  In  ijs  vcr6  iuribus  qux  habcpc  po^eisionem  condnua 
dc  noifincerruptam,  vc  eft aquc  du&us,  ftiUicidium  aquat  de  codo  ca- 
.  dcncis,  tigni  imraiiliius  6c  fimilia,(iifficicpadenciaaduer{arij  qui  vide-  * 
repocuic  &  debuic  quod  ica  psdam&publice  poisidebacur  &  viiirpaba- 
cufycundis-id  videciDUS,  ee  prx(ence»  id  eft,  in  eb  loco  d  cgcn  tc.  Quo- 
cirCa  formulanj  canenc  ce  vfumco  iureliberc  U  paldfic^  fdence  tc 
paciente  adueruriocuo.Qui  palsus  eft,  prxfiimitur  fi:tui&e,quiautem 
ictuicnecconcradixic»  videcurpacienciam  exhibuifseinijsquaepalam 
&:pubIiGe£icca£^pofseisa  iunt.  Acveroin  po(se(sione  &incerdict6 
rei  corporalis  immobilis, vcagri«£dium>  &c.  nec  exigimus  nec  quani-  ' 
ihus/aenciamaduerianj,ru£Kdcpaciencia  qux  prxfumiturer  eo  quod 
nonconcradixicalceripalam  &publicc  pofsidencifundum.  Nam  in 
pQ&e(sionc  &  prxfcnpnone  fundi,  xdium,fifc  non  eft  opus  exprclsi 
jfcienu4eiusconcra  quempofsei&io  dcviiicapio  proccdit»  (aciique  eft 
eum  e(se  in  prouincia  vel  ccrritorio  vbires  Hta  c(t,vC9it  Iuftinia.in  cic 
deprxlcriptionib.  Scire,  &c  (circ  dcbcrc  paria  {unc,l.pcnulc.  D.ad  Ma- 
cedon.  vc  eft  confticucum  in  I,  vn.  C.  dc  vfucap.  transform.  1.  vlcC.de 
prat(cnpclongicemp.  IHa  nicuncur  iuris  racione  &  fcriptorumau- 
choricace,  quamuis  alicer fint apud  Barc'  &  eius  afscclas  in  fipedc  D. 
vdpoisid. 6&inhaeUhD^ dc  idn.acciiqae priiL  Sic  incdliges  quod 
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vnlgo  dicitur  cx  flacutis  quibufdam/^ro  interdifto  vti  pofsidctis^opor- 
tctpdciticc  &:rmccontradicnonc,publicc  &r  notonc  porscdifsc.  Hinc 
cdoccmurma^jsplcnam  libcramquc  poiscfsioncmin  hocincerdicto 
dcfidcrari,  quam  in  pra:rcnptione  longi  autlogifsimi  tcmpons:  quod 
animaducrterc  dcbcncpragmatici  quiprobacioncs  mflruuut  in  caula 
huius  iiitcrdicti.  ^r. 

^  Eruicutes  prscdiorum  rcalcs ,  vtaumt,pra:dijs  dcbcntur,  vcl  pcrfo-  „^ 
*^  niSjproptcr  prxdia,quibus  harrct  lcruitus. nc.dc  fcruitut.  Quod ad  i^ojjipio. 
omnia  lurarcalia  producitur.  Ergo  cum  quis  fc  poHcliorcm  rcruitucis 
vcliunsrcalis,  &:inciuspofreflioncturbarirc  allerit,  coquc  nomine 
agit hocinterdido  rccincndx:vtrum  ci  fit  {aris  nunc  haberc  poflcflio- 
ncm  &:  vfumrcruitutis,  &  iuris  rcalis  tatum,  ncqucflc  nccclTc  vtpnc- 
djuni  dctincat,  cui fcruitus, aut  ius  rcalc  dcbctur  :  acque  (ufliciat  ci 
probarcannalem  pofleflionem  iilius  iuris,  &  (e  in  ea  fiuirc  intcrtur-  . 
batumab  anno.,reuintralap{um  annivltimi  a  curbacionc  vcrtcntiS) 
ncc  dcbeacpofltioncs  fi^uarciculos  in  lice  proponcrc,  quod  prardiuin 
poflideac,,proptcr  quod  debecur  feruicus:  noc  afHrmac  Accurl]  in 
L  i.S .  is  cuius,  IX  deitt&eread.  nam incerdid^uiii  eft  de  {bla feruicutis 
9c  iuris  pofleifione  peRiiiiiata> vnde  (blficicallegare &proharc  cius 
pbfleflion^  8c  curbadonem:  Id  videcor  venus,ecfi  Bartolus  concrariu 
lii:riprcric,ex  eo  quod  ieruitus  perie  (bknequcat  poflideri  fine  pnrdio 
tcui  debecur,l.i  4.  D«  de.(eminic.  l^^eares  l.i.D.aevruc.  fedjillud  veru 
cft  c^m  deiure  ieniicuti«  qusricur^tius  in  interdi£to  non  quaerimos, 
].  I.  D.  de  idncread:.  IdeDi  fi  dubitetur»  anmere  velabiblute  ius  tUud 
fitceale^an  vero  mixtum  velperfonx  cohaecenS}  vet  hbminumleriii* 
lut«  vt  loquirur  lurilconfiiltus^nam  pro  iure  eundijagendi  a.ut  aliquid 
iacieadi,  quodnonprxdiis»itedpertonis  tantiim  cohseret  fiipra  dixi** 
mus  compctere  hocintcrdidum  ex  1. 1»  I.  illud,  D .  de  aqua  quotid. 
.   Coeteriimiiicadiiciesquodin  rerummcorporalium&iuhon^po^^ 
ftflione  8c  vfucapione  diihddc  ieruatnr  regulaj  >tMnt»m  prafoiptum, 
HUdntum-poJJejJumj  ^ ^cqftraf Qux  rcgulavaltcininterdi^lis:  cxcmpli 
gracia^^  idios  decuinspoireflione  qoaecicur,  ex  vai:iartt&  diuer(anim 
adionum  vd  adoum  vui  &exercicio  coaftec,  tt  iutilHidio ,  feodum» 
tcibutum>indidiO)Vulg6  poctprium,pcdagium,,&flmi!ia;  atque  in 
cettis  tantum  rebus,  aut  adibus^  vel  in  certi  tancuo»  geneiris  af^ioni- 
bos,pofleifio  &  exerciutio  iUius  iucis  probetur  :In  his  tantutn  valebit 
|Kirseflio,interdidom,&pr2(cnptio»ncque  producccuradatios  c^ 
iunsartiailos  non  pofleflbr.  Vnde  brocardicum,  Si  m  aliquod  iup;' . . 
ponituraot  pnefiimitur  tantom  ex  quibuTdam  aftis  &  a^onibus,  no 
tauien  vltiapoffibflosarticulos  iusextcadicur.;notaiit,adC  Sincjde 
ceg.iar«  in  l^. 
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C  Vptafcnpta  obtinoit^ncm  oaodoii  Ticiusper  &ip(&mftoi^dmi 
siftr     O  j         per  alium,  qui  pro  Ticio  exeroeai^ceneats&ciatue,vteft 
jm^tatm'    j  ,  ^    j),  dc  itincrc  aftuque,  vtpct  coloniim,  conduilorem  a& 
itmiles»  pcr  familiam,  domeflicos,ficc  iikqiie  noca  quod  noo  requiri- 
tttt  expreiia  fcicntia,  vd  mandanun  exprefliim  dosiiniperalium  poAi. 
(identiS)  8c  poiTeffionemconruetamretinentis.Idqiiecertwnin  hoc 
incerdido,necnon  &  in retincnda  poflcflionc,  vt  vcrc nocancgiaflar» 
Barc.&alijadl.  i.D.de  icinere  aduque.  Tamecfi,  aiiud  fic  in  acqui^ 
xcndapofTcfliooe  per  alium,     diximusadRubricam  deinterdi^ 
Simiiiccr  obcincnc  fuprafcripca,  iiueiftc  Ticius  prclenf  inqniecetiirtii 
{iiapoiTeilioneyfiucabfcns  curbccurinpcrfona  cinsqui  pro  ipfb  poC 
iidec,cenec,  vcicur,d.Li.  &i.5.D.  deicin.td.Qttcnuulmodum  e  co* 
sipfT  Aii  crario  quoqueobcinenc  fupeiiora»  fiue  Tidus^wmipcdierit  vas' 
tmrbtttut,  Sempronij  po(rc[rioncm,'{itte  tb^ens  peralium  boc  £ec€tkt 

putafi  perlamiliam  fua  &  domcfticos»qnamuis  liocTicius  exprcfi^ 
non  mandaueric»  Nihilominus  enim  cenel>itnr,  iiiiin  officio  velmu . 
niftecto  &  negodo  tpfis  pcr  dominumfniundo  quid  fecerint^  ex.quo> 
alienumius»  sSienapoilefno  perturbecur,  vc  ciocat  Bart.  in  i.  ne  quid 
D.deinccnd.ruina,naufrag.Tunccnimpcad(umicur  domtnns  luiQ&^ 
fe  vel  proba/re.  Aliud  G.  cxtra  fuum  of&cium  vel  minin^crium  noceauil* 
id  dominus  non  prx{lat,niiiracum  habcac,  vcl  approbct,vel  nonpro* 
liibttic  cum  poilccpcoiiibete,  idquc  ad  ddi^a  £iiniiiz  produdtur.  Vi^ 
dc  {cribcnccs  in  c.  caufam  cxc.  de  eled.  in  c.  confticutus  ext.  de  ceflib. 
.  Bart. &alios in l.dcpupiiio, D.dcoper.nou. nunciac.  Idemfi  pcr mi- 
niflros,  operarios,  mcrcenanos,  colono&fiios,  quisaiienampoiTeifio-* 
iiem  turbct,  vc  antca  diximus  (acis. 

Ouiffimiancc  turbattoncraannipoflbffio^fieam  coto  illo  anno, 
.  ^    nccvi  nccclam,  necprccario,  ab  aducrfariohabueris,  fola  fufficit 
inhocintcrdido,  ncquc  opus  cll  ccftari,  vcl  doccre  dc  iurc,  ciculo, 
dominio,  ncc  dc  cau/a  poireffionis,  I.  Qogi,  C.  dc  pccic. iiacred.vc  fcri- 
pfimusadrubr.fupra.Sunc  tamencafusnonnulli,  quibus  inhoc  lucii- 
.    cio, {bla&nudapolTcfsio nil prxftar, nifi  cumpoflcfsionc  profcracur 
&  probctur  ciculus,  hoc  cft  cauia  &  ius  poifelsionis.  Primo  fi  polTcfror 
agcnsintcidido  vcipofsidcc.  non  ficcapax&  idoncus  habcndi  cim 
pofTcfsionem,  quiaiuscommunercfifticpoirefsioni,  vtaiuntin  c.i.dc 
^  Dfrmi*  prcfcript.  m  6.  c.ad  decima5,ext.  de  refticuc.  fpohac.  vcludfilaicus  de- 
mifu»i,.«^  cimasiibiaikrac,qua?iuccdiluiaodcbeaCH^        uccdse  eft  vccum 
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canim  jjorscfsione  dicat  fe  cas  tcncre  in  fcudum  ,  cx  caufa 
citulotcudi,  vulgoinFcodatas:  ficdciurc  Cuo  doccat,  aut  pcr  tabulas 
Zc  infl:rumcnta,autpcr  tcmporis  vctuflatcm ,  fcu  pcr  vUim  temporis 
immcmorabilis, quod  cftlocotituh  & iuris,l.i.mfinc  D.dcac^uaplu. 
1,  T.$.du6^usaquar,  D.  deaqliaquotid.  Dccimx  inFcudata:  vcniuntcx 
arsignationibus  Ecclcliar&pnncipuolim  fadis,Quarc  huc  rcfcr,quod 
fupra  de  afsignationibus  dictum  cft.  Hac  rationc  fi  iaicus  lus  patrona-  i^J^"*****. 
tus  (cuifcruitusincft  verccxconcilioTridcntino,&ahbi)in  Ecclcfia 
&:bcnciicio  vindicctfibi  contra  Ecclcfiam,  &:contra  Clcricos,  dcbct  • 
cum  pofscfsionc,  titulum,  lus,  &  caufim  pofscisionis  probarc,  vcl  in- 
ftrumcntis,vcl  vfuccmporis  fupra  hoininum  mcmonam.Qiiiaius  Cpi- 
ntale  &:  facrum  eft,  quod propnani  ab  initio  contra communc ius  ha- 
bucrunt  ex  gratia  &  priuilcgio,c.  Quanto  cxt.  dc  ludicijs.  Idcm  cfl  fi 
quis  non  Epifcopus  luraEpifcopalia  iibi  arrogct  qua:  (blis  Epifcopis 
compctunt :  Siquis  non  Curio  vel  parochus  lura  &:  prarrogatiuas qu^ 
afohsparochis  pofsidcntur;  Idcm  fi  vafsallus  lura  dirccti  dominij  a 
feudo  dominantc  infeparabilia,c6traius  communefibi  vcht  afscrcrc: 
nam  inhis  &fimihbus  folapofsclsio  vniusanni,quam  lex&ius  com- 
muncinhibet,  non  dat  intcrdictum  vtipo{sidctis,nifi  dciurc  &  titulo 
vcl  caulapofsefsionis  conflcttabuhsaut  vctuftatc  tcmporis.  Idcm  fi 
laicus  intcrdicere  vclitpro fcamnis, fcdibus,prxccfsione,  {epulchro, 
&:  alijsiuribuspofsclsis  inEcclena:  rcsenimfacr^  &fanct9  non  funt 
in  dominio  vcl polsclsionc  prophanorum,  1. 13.  D. quod  vi  auc  clam. 
Nifi  laVcus  (it  j^atrouus  vcl  fundator,  vcante  dixi. 

Dcniquc  cum  ius  ahenum  8;in(blens  auc  exorbicans,  vc  aiunt,  de*- 
ducitur  in  hoc  incerdiaum,  ciculi^s  poisefsionts  cft  probadus  ex  glof. 
in  c.  {liper,  de  verb.  fignif.  Aduerre^  aos  lilc  negare  interdiamri  Vti  ' 
polsidetis,  quiatantimi  datur  pofsidend.*  &d  non  negatseinterdictu 
de  co  quod  viautciam  faccum  cft»  quiadatiir  edam  non  po(sidenti>vt 
diccmus  in  cit.  quod  vi  aut  clam.  Non  n^aietemedium  vficatttm  ca- 
nonis  Redintegcanda,c6tra  vim  abhtiiiam  vel  cxpuffiuam  in  fupradi-  * 
cds  caiibus  adhnntam,quia  tendit  &  reipidt  adfbiam  redintcgi  acione 
aualifcunquc  (ei  ablataB  veidircpt^,  teiidt  omnem  quseftionem  de 
dominio,  iure  &  dttdo:  qu^  reguU  generdis  cft  in  tiactatii  de  inter* 
dicto  vnde  vi>  de  teftttnt.  ipoUatot.  &  de  redintegtanda ,  vr  diximus 
ind.l.i5.^.quaefitnm,quoaviaQtckim.  Rurfiispratdictaobtinefitta* 
tdmiti  interdicto  vd  poi&idecis,  quo  fola  fineinre  &  dtulo  annalis 
po(ise(sio'quamiiis  commune  {euiexinbibct ,  vixprofit  inijs,adhoc 
interdictnm:  non  vtique  obtinent  iu  pnricriptionc  8c  vfii  temporis, 
vd  longiisimi;  vel  immmotabilis,  poisont  enim  aliquo  cafit>  tempo- 
teacquid.  SicaliacadoeflrpoTseisionisiniiiterdicds,  aliain  pra:fcrip^ 
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cionibus»  aliain  his  poileflio  probanda,&  alia  inillis,  quod  retinc»^ 
dumeft.  54. 

I  Tem  cum  poflefitone  prol^rc  oportec  tinilum  vel  iu$>  cauiLnque 
^TKn^lr!  poflemonis » fi  aduer^uii»  anciquiorcni,plcniorem  flciuftiorem 
im.     pofleflionemfuam  efle velic  auerece & probare.  Hincenim requere» 

€ur  viciofiun  efle  alcerius  pofle^sionem,  ^  ide6  niIeiprofunifiun,niii 

•  viciutliudcoUacperciculi&iurisruiprobacionem  rhocufu  exdnilo 
poKe(sio  €onficmacur,c.licec>vbi  Doftores  nounc  exc.dc  probat. 

L  Non  camen  vc  ptaecisc  agac  de  iure  vel  dominio  j  nam  agicur  cancum 
de  pofie^ione:  procuius  defenfione,  quafi  obicer  &  de&ndorie  fiet 
pofidones  &  probaciones  dominij  &  iuns  nofiri ,  vc  indc  parcac  nos 
ycdommos  iurenofiro  verepofiedifie»  iuftio^mque  pofiefiionem 
iiabuifie.  Hlc  fi  na(cacur  concurfiis  &confiidus  probadonum  hinc 
indecohcrariarum,exeo  quod  vcerque  lidgacor  probat  omnino 
pofle(sorem(quod  tamen  in  rei  ventace  ncquic  fiibfifiere,ciim  duo  fi- 
mulinfolidum  nonpo^ideanc, )  in  hacrepugnanni  cefiium  de  poA 
fisfiione  vcnu(que  clcponennum ,  iUe  vinceCi  qiii  de  dominio  &  iure 
^rxccr  pofseisionem  docuenCy  fi  adueriarius  eius  folam  po&e(sionem 
.iine  nculo  &  iure  probaucnCj  ide6(inquiunc)  in  hac  licc  ponendi  fimc 
arciculi  de  dominio»  nec fiinc  reiiciendi»  4.C.liceCj  cuip  gioisis.  Inter* 

.  di^bum  quoque  de  icinere  & xQax  £eficieBdo>inrerdiiluin  deaqoa  du- 
ccndaexflumine  &locopublico»  exigicprobacioncm  iuris  vclcon- 
cc(sionis,  aucccmporis  immemorabilis^quod  efilocolegis » vc  fiipra 
di cl:um  cx  dc.  de  icincre  adtuque  pnu.  & dc.  dc  aqua  quodd.  &  arf^; 
Ncqueobfiacquodefiin  ciCrdetiuiSs&dcdcfoncc»  vtancediximus. 

P  X ijsdcfinicur  qu3er(tio  vexaca ab Intetpredbus,Ahex€epcio do- 

*  injnuvalcatinhocintcrdiftoinempcfidedominiojincondncd 
&  fbdm  conflcc  pcr  iBArumcnca.&  probadones.  h!c  dubium  non  eft 
intcrdiccnci  acdicenn  ic  po(sc(sorem>  incumbere  vcdoceat  dedo- 
jninio &iureruo,  quonesiuscommune  &Iexeius  po/se6ioni  refi- 
ititi, vt  fupra  diaumct  In.carccris,  vcrum  fiadm  &inicio  licis  pro- 
bans  dominium  infiriimcnds  vcl  aftis  anccnnds  vincere  ddieac  ia 
hocincerdi£^o»  puguant  Do£lpre$  fcholafifci,  quorum  magna  p.irs  id 
affirmac  poft  AccurC  in  l.fi  de  vi,  D.  deiudic.  1.  nacuraliccr,  D.  deacq* 
pofscf  ^in  ^  rc  rinenda',de  incerd. Quiam  dolo ficpecens  rci  poise^ 
Concm  quam  ft^um  cft  refhcutus  vcro  domin6,qucm  hodie  confiat . 
efscdominum:  maximcfipcrienccnciamconcia  aduedantlm  Jacam, 
hocinconcincnci  probetur,.qui^  fcntcndaiusfacic.  Idem  fipcr  ccf^ 
fionem  in  iure  (  vulg6  rcnunciationem )  &'confcisiOnem  adueriadj 
co;i/^ceumdomimo,iuri  «{.poiseisioni  rcnunda(sc,  qui.confe(su> 

^proiudicato. 
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,  lii  quis,  l.ii  a  tc,  D.de  excet»c.rei  indic. . 
In  concrariimijtcacUint  fbrenfes  (cripcoies  nnllo  moclo  admicci  N'^ro<^.y2 
qaxftionc&exccprioneiuris.&domlnijinincerdiAo  vnpoffidecis:  ^,^*^ 
quia  fic  cancura  de  pofleffione,  noade  iure  8e  dominio,  vc  iiabet  cer- 
ciflima  iuris  dcfinicio.  Sic  in  eo  vinccc  qui  doccbic  (c  ponciTorcii], 
«oamsisadueriarius  eias  manifefte  Sc  fUcimprobevfuum  dominium» 
fedinprobarionepoiicffionis  dcfidac.  Hocferuanc  Curia:  Fcanda^ 
vc  aicIoannes  Fab.  Failic  fipofleflbr  cui  rcfercur  qu^ftio  domini/^ 
iponcefiidpadacurfibifieriqiixftionem  de  dominip,Iicem  deeo  con- 
teftecur ,  agacque  ic  condudac  in  pericorio  >  vc  aiunc ,  acque  volens 
cumuletpecicodum  cumpofrcllbno,  quamuispocniiTec  omnino  re» 
iicere-excepdonemde  dominio  propoiicam  ab  aducriario  ,1.  ordina- 
rij,  C.  de  rei  vindic.  I.5.  C.de  Incerdi^.  acqtie  fic  iuri  fito»  id  efl^com* 
Biodo'po£edionis  renandaoft.  lureCanonicoidpcfmicdcur,  vcpa* 
lec  cocotic.  de  cau^jpoder.  &  propriec.&  dc.d<^reflic.(poliac.  alij  fque 
dcul^.  Sedqaibi|j[<£unIocis(vcinGa]lia)lezprehibeccra  ^ 
pedcorij  &poi!e^rij,  vulcquepri^  ftacumpoileffionlsceccamiieri,. 
ncparces  veniancad  arma:  prudens  Iudex^>ocericexofficioiudidum. 
pofleflbrium  anceomniaconlticaere  &finire :  nam  leges  idappellant 
CMtfsmmommi,  aXi&Akcelerts  reformationis.  Qu^^ccauia  ludexcnma. 
iadonempedcorij  cunvpoiTeiroriOj  licecilid^oribusadmiflam  reii^ 
eere  poceric,  vcinf.  dicemus«  Quod  aucem  Incerpretcs  pluribus  cen- 
fiMic>agencemincerdidorepelliperfencenttampriiis  conciaeu  di^a- 
de  eiuklem  rei  poiltfione ,  ex  ric  de  excepc.  rci  iudic.  Vcmm  cft  ii 
secens  &  ab  anno  circapofl^ifionem  ces  i  u  d  1  caca  fic,  alind  fi  ance  mul- 
cos  annos ,  quia  nouum  ius  Sc  noua pofleflio  pocuicacquiri  per  anni 
lapiiim  qui  fufficic  in  hoc  inccrd  i  «^o . 

coppto  iudiao  retrneneU  pojJeJiiotw^fifift4^^wlexc^deeiifitm 
m JfoliMtione,  vd  datBimie  videtits, . 

AN  de  fpoliatione£c  deicdione  per  vim  abaducriano  fed^  velcum 
armis,.\cifineaniiiSypofrica6^ioinflitui  vel  exccptio  proponi,in- 
tcr  eardcmpacces  cocpco  iudicio  vtipoilidecisipbfcurc  &  pcrquam 
varic  dirputancincerprexes  iurisduibs  inoommencari|s  buius  incer* 
Kammter  n:HiItas,'lianc  iiipponttnc  reguhm  loan.  Fab.  cum. 
Jionnuliis,  Qi*pd vet a^or  vel  reusinliocincerai6(o  pnecaucrc  debct; 
ae  dicat  fe  poireifion  3  deie^ni  pcr  vim  ab  adueriario  vel  ab  alio» 
quoniamhocmodo£tteteairadueriariumpofle^fem>^aeieam" 
^iusnonpofridere,iicquenon  iiraarccurhoc  incerdi<^lo,quod  ttog:* 
||rodeilnifi  poilidenci^  vc  verba  intcrdi^ioftendaac,  K»po/SWeiif,i<» 
jjftiafaift^  £leaM|tte  abrurda^cam^ 
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4|U0qtteabriirdam  cfTe  ncccnce(l:naniii  vcra  nCjdcIcndaeftlexviLC. 
hoc€ic.ic{i>infiDeD.eod.vbiprodcflpoiridcnci,  dummodonecvj» 
necclam,  necprccario  poi]idc4C,vc  ilipra  di£tttmeft.  Vertus  eig6  Do- 
^  -ftores Canonici iuris  in «.licec  deprobacin c.  veniens  de  praercripc.' 
M.  intit.dccauiaporrcC&:propricc.  Inccrdidum  rccincnd^porfcfliow 
nis  concurrcre  Vilincidcrcpoirc  in  vim  &  (poliationcm],  quod  apud 
ipfos  ob(curc  &  perplcxc  cradacur.  Cum  adnngula,  cumaii^d:!  (pc« 
mtvifki'  ciem  venieBdum,periculora  cd omnis iuris  dcnnicio  fcparataa^^ti 
fpecic&certocafii,  &  miurc  vniucrlaliafeorfumafingulis&abin- 
if//*/>.  .  ^iyjjuisparumnoccnc.  DiiUn^tioigiturhiceritadhibenda  caiis,Vci 
ipoUatio  &  violenta  dcicc^io  contigic  ance  mocam  liteiii  de  poncirio- 
nerctinenda  pcr  interdi&um  vti  poAidetis:  vel  ^icta^vis  eftpofliudi'* 
ciiim  vci  pofUdetis  inilicuciim,qua;  pars  dicetutait.  {^Jn&a.  In  pnmo 
c^ru»  6nge,tuper  vim  dcicdihnie-hindo  Ticiano:  cgopoftea&intra 
an  num  aiurbatione  fic  dciecdoaeiCgi  aducrfum  cc  incerdiao  vti  po£- 
^  iidocis ,  omiflb  interdicto  vnde  vi ,  quod  cH  famorum :  mitius  agere 
yolttiinterdicto  rccincndx ,  namhoclicec^  vtfupcrius  adnotauinMis 
cic.  vnde  vi, &r in  l.  vn.  C.Iioccic.  Primo  igiiurcgi  incerdicto  vtipoC' 
fidctiSjfedpoftcamalo  cxpcriri  intcrdicco  vndc  vi  ciuiliccr,quiahoc 
longe melius &  cutms  cft,  quo  mihi  fpoliato  poircrsio  fundi  an rc  om- 
iiia  &  ftatiiA  refticuecur :  ncque  mihifuam  pofscisioncra  adueriarius 
potcritopponerc,vcopponciccinincerdicco  rctincndarpofscfsionis. 
AnhocmihUiccat?Iicebic,fiintcrdicco  vci  pofsidctis  agcrc cocpi  tan- 
tum,&nondumincoliccmcontcftatusfumcui||  aducrfirio,nam  & 
initiolkisanccconccftitioncm  potcft  mutanlibclius,LEdix:a, C. dc 
cdendo,idquc  cxprcffum  vidcturin  l.qui  cectu,  D.  ad  I.Iul.dc  vj  publ. 
6:  l.  ii  quis,  C.  eod.  tit.  vt  fi  dc  vi  &:  dc pofrcfsionc  qnanatur,  ctiaih ci- 
lliliccr,prius  de  vi  fitcognofccndum.  Qua:  cum ita  fint,pcrpcram  hic 
•quidamcxiftimantcunviLiri  intcrdictavndc  vi,  vxipofsidccis,acde 
vtroquefiraulagi,difccptari,probari3<:pronuntiari.Ncccorum  opi- 
nio  iuu.uur  capitibus  tituli  dccaufa  poftcf.  &  proprict.  rcpugnance 
iuris rationCjtuni  viii  icnfuquc  communi,vc  dicctur  mcap.dc  cu- 
mulacionc.  £  contr.irio,ficmutarc  non  liccbit,  ficgi  intcrdidto  vti 
poffidccis,  & mihi  hociudiciumpcrfcqucnciaducrfarius  fc  ipfumob- 
ifidi\\x\y\\Agusfeoi)\>oft»ttnteriitloyZi(^c  licis  conccftatio  fccutaeft 
in  co  iudicio  rctincndic.  Nam  dcinccps  non  poffum  ci  rcnunciarc, 
non poffum eo omiffo, rcucrci  ad  nouum  dc  viiudicium  ciuilc,noii 
poftum<;Iuderciudicium  confticucum^ljccm.conccftaumdcmterdi- 
^o  rccincnda:  poftcfllonis.  57. 


^J^JjjJj.  CEdeafcnccntiaobtinec,  cumciuilitcr  tantum  agercvolcbam  in- 
mkSSt^  ^.tcr4i^Q  rccuperandx poiTeiiiouis  dc  yi  £acla  ilne  armis,  dc  vipri- 
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«atanonpublica:  Verumficoadjshominibus  aimadsirrupcione  b-  'nterMt 
fita,  pulfatummeac  vcjicratum,cxfis  domcfticis,  colonis  meis  Funda  "^^'f*^ 
dciccifti,  atquc  primo  Wiilitcr  cgcrnn  tajitum  intcrdjc>o  vcj pollidc- 
tJS,  Ijtcmqucdcco  ium  concciLitus:  poflca  vcro  ca  litc  ncglccla, 
malodc  violcntixac  vis  pubhca:  criinjnc  accufationcm  crjmmalitcr 
inftitucre  :  An  hocliccat?an  cjuihsactjo  &Utis  contcftatjo  prjiifiiia- 
bita  lupcr  cadcm  polTcfTionc  &:  intcrdicbo  vti  poHidctJS  prieiudicet 
criminaJi?pia!Judicarcvidctur jn  1,  5.  D.dcpubhc.  ludic. C.adlcgc. 
lul.  dc  vi  publ.  Quia  dcrc  tamiliari  tantuin  cft  adio  pollcrsionis  crc- 
ptx,  nondcrepubhca  :  ficJta  plcrique  cenfcnt ,  vt  Clarus  alijqucj  lii      ^  ^ 
contrarium  non prxiudjcat  in  1.  vn.  C.  quando  ciuilis  adio  criminali. 
prxiudic.  vbiciuilisadionon  tolhc  crjminalcin  dc  vipubhca.  Qupd 
ctiain  hodic  magis  verum,  cum  omma.iudiciacriiQinalia  djcanturpu- 
blica,  idq.ue  ex  iurc  Canonico  rcccptum  in  vfu  cft.Hincabcunt  vccc- 
rum  &  iunioruni  Interpretum  contentioncs  graujllimx  dchoc  luris 
articulo,,vtrum  ciuilis  a^lio  dc  eadem  re  crimmalem  tollat,  in  1. 5.  D. 
dc  public.  iud.  1. 5.  D.  ad J.  luL  de  vi pub.  1. 1.  C.  de  appcUat.  1. 7 .  C.  ad 
lcgem  luliam  de  vi  publica.l.  vn.C.  <^uando  ciuilis  adio  criminali  prar- 
iudicac.  Sane  in Ipecie  Dropodta  phus  cognofcettdum  dc  vi  &  dc  vio- 
lenciarcnmine,.quamaepoire(fione,  hoc  c{l,de  intcrdi£to  vtiponfid. 
pEKcipiLdida  lexi..C.deappcIlat.  Ergo  pcndente  criminali  iudicio 
devipublica,  filebiciudicium  poire£roriumjiiicerdi^.vti  polfidctis, 
quamuis  ancca^coepcum»  .vd  etiam  confticucum  per  ficis  conceftatio- 
nem :  alioqui  poisenc  elnfbnae  &  concracke  icncenciisdari  concur- 
rerenc,  &.eodemcemporeccadarencttrindiuerfis€ribunalibus,  quod^ 
kgcs  prohibenc.  Haecde  vipublica  qiiaeficcumamiis..  Secuspuco  ii 
vi  priuaci  fine  armis,  &  coadis  hominibus  fine  violendae  crimine 
ce  fundodeiecenm».atque  propterea  mecum  egeris  incerdido  vci 
pofiidetis,  iifque  deeb  concefiatafic :  DeindcveUsperElogia  &  cri- 
minalemqudfuionemaliudiudicium  dc.vipriuaai  criminakcerinhi-  ' 
cuereaduerfimi  me-:  non  eris  audienduS',  quia  de  eadem  po(se(siene- 
duilem  adionem  etegUti  qux  pneiudicac  crimitiali»  cikn  de  re  cancd^ 
fimiiliari,  &  de  vi  canciim  priuaca  quarftio  cft,  dJ.5.  D.  dc  pubboiudic^ 
Id  quodhic  did  debet,  nam  quisiduecfiuifi  fundo  expulit  fine  armis»} 
fine  violenciai  per  vim  cantikn  priuatam,is  excmiec  feifire  U  anmio-, 
dbmini  id  feciues  AAum  eise  dominij  ieu  pofseuioni$»(G«/l!if  «^an^r/  ijy^ 
eisea£him,  vd  exerddunu)omaniale9.quod  a  re  publica  &i^vi  publi*. 
«a,  nccnon  a  publico  indido  remocum  cft.  Licccaliis  de  vi  priuacau  * ' 

(iuarIliohaberifinicriminaliceragipQ£c>hicduiUsa^o  ^lis  conce** 
fiara  prxiudicaccriminali  iuxta  dutleiusyin^.  1. 5.  D.  dcpi^)liC'.iud:8cd  ' 
aliisiodsy.vcfrobaui  ad.d.  dL.C.quandoduilisadio^^c... 
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Na  Agrt»,  Tp    ypi^  quamuis  poftconftitucura  iudicimn  interdi^  vd'poflx(L 
tltifHw^  ^adoracqucac  rcucrci  ad  inccrdidum  vjflK  vi,  ncc  ciiuliterncc 
criminaliccr,  fi  vis cancum  pnuaca,nonarmacanccpublicafic,.vtdi- 
dum  cft:  Tamen  in  ea  Uce  &  cauia  huias  iuccrdi^  vci  po(Ed€tis,ador 
vim^ianus  non  prohibecur  excipete  vd  replicare  de  vi  fibi  h€u  pcr 
aducriariam,  LEpc  quae  non  vafcntad  a^endnm  valent  ad  excipien- 
num.  Quamobremagensincerdidro  vti  poi&detis,  exdpienci ,  diicen- 
ciquc  rco  Ct  vemm  {blDmquc  poircfTomn  replkabit,vc  oliin  in  edi£to 
Ni  tmimepofidcres,  niper  vimmcpoJ]eJ?ioneddeciJ]es,  uamPncCortlieciir 
pofle(fione»lipervim  crepuhon  eftadueriano  incerdicenci,  L  vn. 
noc  dc.C.  1. 1.  in  fine  D.eod.Iam  monai  ab  Interprecibns  vctari  malc, 
ne  quisfc  pofieifiooe  deicdom  ^eacurapuJ  DD.  canonici  iuiis  inc 
^aiwMMk  veniensdepnricrpt.  Iftaautemexceptio  visfiidar,cinrad«bimn  pro- 
fmprtm.  ^^^T  n  cum  ani  ccrptum  eftintcrdi^ vti pofiidetis  annos  adie^Ku 
!^  liatioimnon(Lieflluxehc.i»»&c>seftlLnc<rpifleinmani^» 
^  dieipoliationiscompucanduffl:  quapropcer  ficexdpiend  nonno- 
v^bitquodeotemporc,  quodeviexccpic,iam  fcrquiannus,  veianni 
.   luo  praetencrint  i  die  ^lianonis.  Nam  eius  ceporis  poflcflio  inter- 
rupu  fuic  propofico  incerdifto  vd  poifidecis,  incraannum  a  ^liado 
ne  fafti^quodnotuidum  el^yiiTquc  probabicur^qui  natucam  &vimic» 
cerdiftorum  perfpedam  habenc. 

Si  vero  poftjdeiedionem  fpoHatiis  filuic  coco  anno ,  pa(fii(que  eft 
deie^fcorem  libere  pacific^  pofiidere  per  annum  inccgrumyacqnein* 
Ciaannumadeieftionenumerandumnon  cgicincerdido  vti  pofiid. 
necvndc  vi:Deinccps  ad  neutrum  interdiftum  admitdtur.  Nec  ben^ 
pofieflbrium  rednendf  mouebtt  poft  annum,  fiib  eo  pretextu  >  quod 
^usadueriadBS  vi  podidecabeo.:Namdimcinulla  ficacdo  de  poil 
feflione  poflannttm,euanefi:ic  quoquc  (poliadonis  excepdo.Id  quod 
adeo  verum  efl,vcfipoft  eiusannikpfiun  CatuscttcbecTidj  pofleffio- 
nemaquofuicvideieccusanceannttm:  acpropter  eam  cutbadonem 
TidusinCaiumagac  pofleflbrio  rednendae><Caius  fhiflri  exdpie^ 

guodTidusab  eo  vipoflideat,hocentm  cafii  defidt  rcgula  lcg.iin  fine 
L  hoc  dc.&:  legis  vn,  C.  eo  A  dc.  vc  dixi  ad  d.  1.  vn.  Icem  defidthk  re^ 
gulayqux  fiiiicannalia  ad  agendirni^fiinc  perpecua  ad  exdpicndom, 
quia  concradaittiis  cerctflimi  regula»  vulc  eum  pofleflbrem ,  qui  anno 
.  vldmo  libere,  quiecd  &  padfice  pofledic » vincere  in  hoc  incerdiao» 
Hcec  olim  cem  vi  naccus  taenc,  vcjainc^  docnimas  tic.  vnde  vi. 

tJ[ de vi U deiecdone,  quse  faccacflance  reddicnm  aPnccore  in- 
Xnfltu     ^^^^^'^^P<>^^QS^^^>^c<^<>  &pendeceeoiHdido 
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litig:\tOLuin  alter  vim  fecit,  aut publicam  aut  priuatam,&  aducrfai icm^ 
fundocxpulit;  DcicctusagcciDtcrdicto  vndc  vi,autciuilitcr,  aiit  cri-  . 
minaliter,atquc  ancc  omuureftituctur.  Interim  vcro  diim  pcndcc 
<j^ua:ftio  dc  vi  &:  dcicctionc,  iilcbituuLi  &:  Iis  poircirioms  feu  inrcrdi- 
-cti  vtipoflidetis,  iiccc  prius  mota,  vcl  ctiam  contcftata:  nec  cumulabi- 
turrcuiungeturcuminterdicto  vndc  vi,(ctriperpcram  nonnullis  c6- 
■trapiacuit)quiarpoliationiS&  violcntiaciudiciumprms  cxcuticndum 
cft  1. 5.  D. ad Icg.  lul.  de  vi  publ.  1. 1.  C.  dc  appcll.ic.  1. 7.  C.  ad  1.  lui,  dc 
Vi  publ .  i\ot.  in  c.  cum  dilcctus  cxt.  dc  cauia  polTcfs.  &:  propricr. 

Porro  iioc  capicc  (cripta  dcaaorc  vim  paflb,  qui  tamcn  cgerat  tan* 
tunJintcrdicto  vti  poflidctis:  vcra  quoqucfuntin  rco  vim  pallo,  qui 
conucntus  rctincnda:  intcrdiclo,  vclagit,  vcl  cxcipit  de  vi  fibi  fada 
ab  adorc,  idquc  vcl  mtrAnnum,vcI  poft  annum,  vcl  mota,  vcl  con. 
teflata  litc  interdidi  vti  p<|||jidctis,fccundum  diilinclioncm  fupeiiuj 
tradicam.  Ex  quo  ccflantcontroucrlic  intcrprctum  de  cumulationc 
inccrdidi  vti  pollid.  £c  intcrdidi  vndc  vi,  vt  infra  dicetur,  Iftafchola- 
ftici  Doc^orcsalicniajuns  Canonici  &rcrum  vfu  ferrcS:  concoque- 
rcncqucunt,  h^rentcsiuris  Romani  apicibus,  vt  attigi  ad  dic>.un  I. 
vn.  hoc  tit.  cx  dodrm.i  Canoniftarum  in  tit.  dccaufa  porfcfs.  &:  pro- 
prict.  tit.  de  rcftit.  fpoliat.  tit.  dc  orduic  cogmtio.&  c.licct  dcprobat»  -. 
Doctoics  inc.  vcnicnsde  prxfcript.  •    '  -  • 

facientem  noue,  velfiBwn  notater  in  nteo,  re^elUre,t0liere^ 
reJlttU€repofim,mami0*proftriaAiuhoritJUe, 

60. 

QVcmadmodumiii  tit.dcvi&rviarm.  vimcxpulfiu.am  vtloquun- 
tuilntcrprctcsrin  tit.  dc  vibcy.rapt.vimaliiatiuamin  tit.quoi 
mctuscauia,  vim  compulfiuam,  vi  rcpclierc  licctincontincnci,  cu:n 
mocieiamine  cutclx&  dcfeniionis  incuipacx.  Sic  m  hoc  inrerdido 
vti  poflidctis,  vim  tuii^atiuam  liccc  aha  vi  repcIiere,ciuiii&moderaca, 
vtcft in 1. 3.  $. cum  Inquihnus  ver£  &2it  PotnDonxus D.boc  tit.  1.  f 
f  .i.D.deicin.a£buque:  Ibi/>»/w»^»v/w^/r^r/»/4ci»«f,Idqueccrofli*»  * 
nutm,  ^jtfkc  pcr  mc  pofTefTa,  facias  quid  noDc,  in  preiudidum  mei  io» 
tis  &  nM^ofleffionis,  1.  quemadmodumD.adlcgem  AquiL  vbi 
^bim  noucactmmifliim  vd  tenucum  in meo  poflum  toliere  >  vel  in 
|>timnm  fbtum  refboim»  nronni  audioriiace    iine  tudicc:  maximc 
filiocfiacincoatinendyvdrii  ilenttnciaaetotttrbatoci»vt  £i£hmicme- 
det,  aHoqtti  me  emendataram  &  repofitunim,  arg.  di£ti  f.  Cdm  in-^ 
quilinus.Stmilicer}Vlt»modttm,forniam&-vfum(eraitud^  * 
notto  hdto  abatentem  (eraitttce^dominas  fundi  (cniiencis  poteft  im- 
pedtreacprohiberemana  &  proprii  anrhodcate,  vt  Albcdc  Sc  ^ 
noGmtaddc.  de  fotticac.  exarg.  diftsl.  deitinccie  atequc :  Addo 
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^um  moderaraine,  &  citra  crimen  violcnti2,tutoultu$,  {cditionis:  nifi 
prius  viin  mfcrrct aduerfarius, quam  vi repcllerclicct,  J.i,  C.  vndc  vi.. 
vidc  aotatam  d.  1.  qucmadmodum  D.adL  Aquii. 

6i. 

fl  Oc  cum  obtincat  aducrflis  eura  qui  palim  turbat,  &  nouc  quid 
«MM  fiiL-  ^molitur,magisjdcmcrit  cotracumquicl4mfacir,pofl[idct,  vfur- 
pat :  Hunc  cnim  propna  authoritatc  rcpcUam,  U  factutn  ab  eo  re/H- 
cuam  priflinx  formx,  ftat!  atque  hocincellexero.  Aocorf.  Bart.  &  alij, 
inl.i.C.vndevij&inl.i.D.hoccic.  ver^contnDinum&alios.  Sic 
iafpeciclegis  clampodidcre   quiadnniidinas,  D.  de  acqu.  poHeC 
Clandc(linumoccupacorem,fbtimacqaerediero&  (buero,  ip(?  der 
fsiSto  &  manudeiidam^TC  ijdem  icctbanr..  Sed  hoc  intsllige  contra 
eum  qui  tXhn  occupauic&  ingrelGis-eft  fuiAum,  do^num  mea,  quai» 
aotc  pol5idebam,&quamadAucanimo  j||i'sidco^  pcrcgrc  profeccu» 
adaliquodcempus,  obferacis  fbribufr,  claueshabens,ancreuccoinac* 
dbusquodamcuftoderDeniqueiiquodamcafii  &  modovacui  ean- 
tifp:r,  noncamen  defertifnndipofleisionemanimo  recineo,quam 
alius  cl^y  meabience  &  ignocance  occupamc,  fine  iurcy  cicnlo  &  cau- 
ia.  Plane  cElaeriumeric  (i  hodie  non  po&ideam  amplius ,.  tc  poilefsio- 
ne  dedderim,  ideo  quod  reuerfus  &  (ciens  ab  alio  occupacum  (un^. 
dum  meum  cacui,  polTefsionem  non  ro^ctij,  nec  iure  meo  Gam  vfust 
Video.renimadiieri&no  cedere  pofTdsionem)  Q^e.non  pofsum/ 
deincepsauchoricace  propriaipfum  fund<rdeiicere.  Sitkiicerem  agc-  ■ 
rec,  vincerecque  incetdi^fco  vnde  vi,quia  pofGdct,  quamuis  iniufta  tic, . 
dcdandeftina  illiiis  poiTeflio.  Mihi  igicur  aeendum  .eft  incerdi6t:b  vii 
**       poffidecis,  in  quo  ccne  pocior  er^ ,  (i  clanddltinusille.  poifeilbr  non-  ■ 
'  dum  anno  polTedenc :.  Im6.eciam/fi.attnO'po(rcdcric  y.dummodo 
probcm  eum  Jion  nifi  clara,  vi>8e  6tntm  pofiedifTe»  acque  conftec  mo 
licemmouifie  fbcimacquefcicnciamhabui  daodeftinx  pofselfionisj 
nam  muki  cx  i  (limant  a  cempore  fcienciary  &.cucrerc  &  cedere  annum 
'      intcrdidi,  vt  fup.  diximus«  •  ^a. 
'  stoMM      £n eralicer,  fi quidin  remeaquam poflideo, aiiqnidiK^tt^  dc  fa^ 
"jj/rrw  adcencctnr,  quo  mquictctur  vcl  turbctur  meapo(flRo,tolIa 

jdtnttnt 

kocvel  rcponam  propciiauthoricatc.  Idem  eflfiihea.re,in  eo  fundo 
qui  mihi  dcbeciibrtticutem  velius  aliquod,incuiusrum  pofscfsionei 
aliquid  fiat,inuouctur,immu€eciurduudmespofscfsioniofficiar.hoe 
enim  pnfsu  tollere  veirefticuese  mcaauthoritatc,  l.fi  iivrem,  vbi  non 
*  D.quod  viaut  dam;non  tamcn  vi  arniata.'&  iUicit%  velimmodcrata^ . 
'  2)on  dam,  non  precario,  fed palamfic  iure  mco,  atquc  denundacionc 
curhatori  hOtkf  vd  tefbtione  publtcc  fada  det  dcm  oliendo  vel  refli- 
tpends^.-Q^ercnQttft:nRind«mia  cdiftuqi.quod. vianc  dank  HU: 


» 
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VTI  PQSSrDETIS: 
•rauonc  fiinrc  meaimraobili  quam  pofsidco,  tu  cabulam  vcl  qaid  ali-  ^ 
ud fixcds,  pofucris,  quod  cgo  rcfixero,  rcmoucro,  repofucro:  tu me- 
cumagercs  m.ilc  intcrdido,  vel  yupofsidctif,  vclquod  vi  auc  clam 
1.  vlc.  D.quod  viautclam. 

At  vero  non  in  mco  fcd  in  alicno  folOjfadum  nouc  quod  mihi  no* 
cct,  non  ita  pofsum  in  alieno  tollere,  vcl  reponerc  aut  reftitucrc,  mca  . 
authontatc,  fcd  pcr  mdicem  tantum  :  nifi  m  rcruitutc  ,  vt  fupii    ^  ■ 
dixmius.     In  loco  antcm  publico  nouum  &  mfolcnsopus  quod 
jhcx  pofscfsioni ,  vcl  priuato  iuri  mco  ,   vel  vfui    oblit ,  cgo 
-potcro    manu  &  propria  authoritatc  cmcndarc  &  icKicuere. 
vcluticum  in  via  publica,  autm  agris  &:  fundts  vicinis,  nouc  qwid    /»  ''•^ 
adtcntatum  vcl  muratum  cft-,  quod  viam  occludat,  potcro  ipfe  ^******^ 
iine  iudicc  v^jam  patcfaccrc,  &:  opus  iUuddcilrucrcpropnaautho- 
ritate,  na  iter,  commcatus  &  tranfucdio  non  patitur  moram,  arg.  Ic- 
gis  Cahus^.bcIIifsimc,  D.quod  viaut  clam,vbi  vidc  Bart.  Baldnm  & 
alios.hucpjertinct{criptum  a  do£J:oribos,poft  Aecurl'  &  Bart.  inl.i. 
D,  de  idncre  a^buquc  priuaco,  fi  in  C^mdlio  aijtittdicorporls,  ^  vmuerp^ 
misdtiMimJedere,  ade&CjfufFragiun]  dicereiBuico  collcgio,  is  vcIitqiH 
■fion-«ftdecocorpore£ccollcgio,necaliqua  pofsefHotte  nicitur:  atq^ 
is  abice  no!i^  fie-Je  &do  nianeac,  poceric  quo<}uc  de  fafto  cxpcUi ,  dc  - 
fotas  emicci  vel  crahi,  quia  oemanMt  cascsim  &  coUegiuni  in  Maliber* 
tace  &  {iifegiis,  detque  coioBltaiin.  Qmne  corpus  &  collegiam  lici- 
xum,  quamuis  (ine  impciio  &  lunfdidiopc  vUa  fir,  tamen  inua  coUc- 
gij  &  condlij  fui cancdlosauc conclane,  ius  ktbec  terrendi  Sc  fiibmo"  * 
iiendicurbacorm  velfeintnideQtem&ingerencemiruiidscoIIcgis  ' 
vt  noc  in  dt.  Si  quis  iusdicead  non  bbcemperet.  £cdefiaftid  alij» 
'quibus  nttUumomoino  territorij,  Ceu.  terrendi  ius  eft,  pnciertim  in  ■ 
lai*cos camen  in  fuo  tdbunali,  (ed^  condlio«  contra  eius  turbatores, 
jusliabentfiibmoaeadi&-eiidendL  ^3 
A  B  Jiis  exdpitur  illc  qui  purgat»  ant  refidt  doaatai vel  nuum :  nam  ^ 
^  de  ^o  &  propria  audioricace  bonc  £uacncem  impedire  £c  fub-»  ^  ^**^ 
monerenon^bes^  quamuis  ille  4icacurvi,clsbi>frecario  reficere 
doacam  &  riuum  vfiu^are » acnau^  aUquidnioliriin  pra^iudidum  tu^ 
po6cfiionis.  Suadeclioc  fiiuor  pubhcus  purgaiioQis  aM:efc6Honis  ta»  « 
uuincenim»  vtcolligitorexticnlisde  fbncc^  de  doads,  &  dc  riuis. 
Im6  ludexfioninhiDebit  cefidentem»  litependente  ,  d  iatiidct  de 
damaoinfiBdo,  'Nonlicetqaoqueauthoricace  propriaampuorc,ca!. 
dere  vites,  camofi^rboros  0c  caetcfa-quc  hacrenCy  fixaqucfunt  in  aJio- 
no  fundo^  quanoisinmeui^  omnifiopropendcanteiqaenoccant.it 
necalien£arboi'is-&plantxnidicesinmeum  ipl^magcntes  *.  fedfiec 
*  iiidiccmhocfadeadttmd^.Aliterfiiden$acproptiiauchocicatc?^ 
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conucnictU'",  damnabiturquc  uitcrdido  quod  vi  aut dam.  Hic  caliis 
non  eft  lcgis,  qucmadinodum  D.  adl.  Aquil.  vt  ait  rcdc  Synop/is 
Bafiliconcoiura  Bait.in  tit.  dcarbonb.  ccdcnd.Ncquc  huc  pcrtinc- 
bit  diljnitatio  dccaufis  vcl  caiibus,  m  quibus  Lcct  .iliquando  facerc, 
rcftitucre  quid ,  aut  rcpcUcrc  propna  authoritarc,  non  cxpcdato  iu- 
dicc,  dc  quo  Bart.Bald.&:  cxtcrim  rit.  quod  vi  autclam,m  rir.dcrapt. 
•  m  tit.dc  vi  pubIica,Canonici  fcriptorcs  m  c.  ohm  cxt.  dc  rclbt.fpoliat. 
Rurfum  ad  cam  rcgulam  huius  capitis  nonpcrcmcttitulus  dcnouio- 
peris  n^ntiatio.  quia  pofi:  nuntiationcm  noui  opcris  ,  qui  ccrperat  fa.- 
cerc  nouum  opus,non  cclTatjimo  pcricucrat  m  operc,  fi  dct  fidciuiio-. 
^cs  dc  opcrc  dcmolicndo,  vcl  reftituendo,  vtinf.  diccmus. 
Vca^tore     reo,  defcquejhro^  demommtiiitdtcio,  veljUHcimA 

1  vtcrquc Ijtigator  duas  partcs  vcl pcrfonas  fuftmet,  tam adoris  qua 
rci :  vtcrquc  agit,  dicit  fcpollidcrC;  pctitquc  fuam  pollc/lioncm  libi. 
HTuari ,  vtcrquc  cxcipitaducr(armmnon cflrepoflctforem,I.i.  ^.i.  D. 
hoc  tit.  vndc in  pari  cauia, pari  iurc Sc  probatione  poflcflTionis  ncuter 
vmcct,  ncutcr  vmcctur.  Hicpro  rco  iudicarc  nequit,  quoniam  vtcr-. 
quc  rcus  cft:  necpro  v  troquc  rcdc  diccret  VtxtOT,l^ti  pofJidetUjita  pof. 
fidesttf^  qucra  noHnulliputant cfle  cafum  lcgis  vn.  C.  hoc  tit.cx I.3.  ui. 
principio,  D. cod.  vt  ancc  diximus.  Id  vcroimniutatum  eft  re£lc  ab 
authoribus  &  intcrprctibus  cononici  iuris  incjicet  exc.  de  probat.  ui 
c.cxliccris dc rcItic.IpoL  alijfquclods:  (cilicccaftotemcflle, &adoris 
H»Jiem»  onereoblieari  euraquipridsadittdicium  proaocaiitfadttet^rium:rci. 
m  dufUx  vcro  paritibusfunsi  cum,qMi  prouocarus  cltperaJtmim,  qmquc  pca- 
.  coriiacerdicenti leoliiedt  &  oppoiui t,  vcaittnt.  Siclickfncribttsia* 
didjs  ^milisc  erd^cundar^  conununa  dittidundo>  atfiniam  regundoru, 
fitigances  vttamque  perfonam  adoris  $c  rei  in  iure  (uitineant,  IJn  tir-  • 
iu$iD.de  ittdic.  Tamen  enm  adorem  hodie  dicimus,  t^ui  priib  ad  in- 
diduffl  prouocaait,rett!m.ver6,  qui  prouocatusefl:.  Hmc  eflkicur*vt 
F4r      in  pari  caufi,iurc  &  ponelfionceorum  qui&ocinterdifto  contendunt 
9*  '    podordc  fauoiabiiior  §t  Gm&  rei^;  in  pan,  de  reg jur.in  6,  qyod y&» 
necnon  conftitudo  r«^i  buius  approDaait.  Vincec  crgo  rew.  Sed  an ^ 
lioc  tantuminpkno  interdifto.vd  po&idotis,  an  ver6  in  fiiiaciarii:> 
tancumpo^isione^Gallis>i¥€crM^/4,dc  qua  antc  didu  eft.It\vtroq^ . 
v,eri^,ciim  pofse(sionis<att&fcprobado  v«inqsjdttbia&obfi:ttiaelt 
Qupd  eH  fzpe  variumin  prophanis  fltin|>enclidjS'9  vt  inir^  dicccor.. 
Hfc^-uie»^    l^is  edam  confcqaettseftmutuar  pcticioni,  fea  ieconaendoni»lo- 
'^'^  omrMli  efleinJiQcintedi^  s&m  fe  adoitm  pro^  * 

cudmone.: 
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tiirbac|onefibi£idiperpctitorem:  Obiiciet  tc  tantiim  opponetquo 
interdi^OyVtaiuntKUinuladj.  quiainccrdi^um  contra  interdidum 
aon  redditnriecdem  iudicio,  Gallisy cas  fur cas  na  Iteu.  Incclligunt  ca« 
iiimnouitadsyidcllincctdidum  rctincndx  poncfTionis:  Quia  reus 
a£toris,  aftor  rei,  vices  fungi  ncquic:  adco  vc  fi  pcndente  cauu  inter- 
dicdhiiiuSyjiouaperturb.itio  poiieflionisincidentinter  eofdcm  lid- 
gacofes,nontamcnidco  icddncur  nouum  interdictum  &:  ^|idum 
polTcfTorium :  Sedquodprimo  inflitutum  eJdj  manebic  ibliun ,  atque 
ioilluddeducccur  cumulabicur  omnis  dc  poffcfnone  concencio, 
edamnatapoiilite.  Siimili  racionc,  Hmoca  intcr  duos  huiufmodilite, 
occurmt  tetcius  qui  fe  pofTcirorem,  &.ab  iiis  duobus  vei  eorum  altero 
contucbatumin  (uapo0elConc  dicat :  non  tamen  ille  terrius  inilicuec^ 
contraillos  duosnouumittdiciu,retinenda::  fcdadori  qui  pdilsegit 
interdicendfeieobiicietoppon^tque:  videiicecvtbic  non  tit  recon- 
uendo,  nec  vterque a£kor ,  tc  ne  vnius  eiufdcmque  pofTcdionis  con-  - 
CCoueriia  in varias  ficconcrarias  indancias  diuidacur,  &  confundatur 
concca  vom radonem  in*l.nuili>C.de  iudiCi.  Sic  vitis  rununi»  magiftec 
njicusexiuris  principijs. 

Qvia  reddito  lioc  mcerdifto,j)Ugna,rixa  oritur  f^pc  dc  pcrccptionc  ^«nimt* 
fruftuum^  Prxtor  initio  nc  interdiccbat,  F/»»y»«'/^'efo:  Si  quis  ^tHaH^* 
non  parui(rcc,manu  milicari  coerccbatur,  vt  cx  varijs  locis  cdoccmur. 
Vox  Magiftratus  ipfis  eratpro  lcgeinuiolabili,  &  Romanus  Magiflra^ 
ttsfibinon  obtemperantis  ilico  pcr  militcs  &  Lidorcs  fupcllcdilcni 
omnem  diripicbat ,  &:  confnngcbat  aliquando  ipfas  ardcs  vaflabnt: 
quodmaionbustantumMaginracibus,  vtConfuli,  Prartori  &  limili- 
buslicuir,  nonita minonbus,  vt  cx  Romanorum  gcftis  colligicuv.Po- 
ilca  vcro  nclicigantcs  pcndcnrc  hociudiciopoflcliono,  quo  vccrquc 
tcntacpoirRicrc,  ccrtarcnc  auc  pugnarcnc  dc  fru»5tuum  pcrcepcionc:  ^fjoV^»-. 
Introdu<Slum  c/i  vc  reilicigiorxpoircfrio  vclcuftodiapcncsfcqucftru  ^ 
ftacim abimcioliCJS.dcponcrccur,  vclcxconfcnfu  Iicigacorum,vcI  c-  . 
tiam  ijs  inuicis,  quo  rctcrri poteft  Icx Liccc,§.rei  dcpoiica!,D.  depofiti 
lexIntcrcfrcpuco,D.deacquu.pofTefr.  Et  in  Gallia  olimoblato  pcr 
appaucorcmiibcllo  inccrcUd:i  vci  pollidccis,  idem  Lidor  intcrdicc- 
bat  Iitigancibus,nc  dcinccps  nd  rci  po/refrioacm  nccedcrenc,pendcncc 
Utc  dc  incerdiclo,rtmque  fub  manu  Regia  poncbac  a  fequcilro  cufto- 
diendam.  Quod  ifi  nihilominus  aliqucm  fru£tum  cx  rc  litigatorcs 
ccpiirentjhocanrcomniafequellro  refticuerccogebancur.  Hoc  vo- 
c.tbant  Fnrnim^ntum  qu^rcU^  quafi  diccrcs,  intcrdidi  fcu  prohibicionis 
implcmcntum    cxccunoncm :  aliquando  cciam  Iicigacori  paraco  fa- 
ufdarc, poiTcnio rclinqucbatur,vr fuprainl.vn.C.hoctit.  Scdharcfc- 
.^Jj^^f^o  dcli,^JlUr^aii,^u^i4mjLurecQjmnunife<iu 
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bitafic, tit.C.  deprohib.requeil.pcc.  Iiiiqiuim  enim eftpolfeflbiida-* 
ciixi  &  cauia  oon  cognica  retn  aufieni,  tum  quod  hac  ranone  ta  potc- 
ibtccirctcalumniolilitigatoris  propofito  hocintcrdi£^o,cxtiiibarc 
vcrupoirciror^&ciusponcflione  fequeflro  darc.  £rgoilacel|ocia- 
didoylitigatorcs  vti  poIfident,iupoifidebuat«  Venmtamen  bontis 
^pPA^p  Ittdcx  dcbct  profpiccrc  an  resad  arma  &  lixas  yentur;i  (it: 
.i|^6cqq|^mmaric qpxiito  &  probato ,  rcm  requellrts  coinmcndabit, 
'  Yetabiique  vimficri^ai^Jegisarquiifimum,  D  .dc  vfufrudu:  vciiialter 
litigatorum  timet  vim  &armapotentioris  adueriarij  (dc  quo  rununa- 
Cim  fidem  ludici  faciat)  poterit  fcqueflrum  petere,  acg.didaE  ].zqttii&- 
mum,vtCanonici&forcnfesfcriptoresyercdoccnt.  Remota  vcro 
rtnik  requeibatioab  intcrdido  vtipoilidctis,  quodeil  dercbus  immobili- 
bus,manfitin  intcrdido  Vtrobi,quodcitpro  rebus  mob|iibus:fiqui-i 
dcm  hodic  fit  viitatum:  aut  fi  Gallicum  (•^<^cw)intcrdido  vtrobi*  liic- 
^ifiifc  vclis,  cum  quibufdam  non  omnino  vcrc ,  vtant^  dixi.  In  eo 
nidiciolisincipita  rcqueftrOjnifipoiTciTor  iatiidct,  vtin  vctcri  pm- 
dcntia  KomanavfurpatumfuiiTciupradocuifnusin  dXvn.C.hoccic 

tJ<niUt:M  pR.xtcrfcqucflrum,  rlia ctiam  utioncprarftat  ludex, nc  circi  pof- 
*  fcfrioncmadarma&rixasproccdanthtigatorcspcndcntciitciiu- 
.   ius  intcrdidi:  Scihcctcunimtcripiacognitionijaufpiciarcfummatim 
juxflra  vcl  tcftibus  vel  tabulis,  alijfue  conic<5tionibus,  cuilodiampo^^ 
ihYioniSjC ;i!!i,Rayedentiam,cominiztic  6c  credit  ei  htigatoriquipnmo 
intuituius  in  rc  &:pofTc(rioncprobabihus  habct,  vtis  intcrim  doncc 
'     jntcrdjclum  finirur  totum,folus  tcncat  &  fru<ftus  pcrcipiatalterirciti- 
lucndosfipleno  mtcrdjcto  viccnt.  Vocantfiduciariarpofreffionisieu 
vindiciarum,- W^o  rccreienti^  hriculam,  quxnilahudeftquaDacdcris 
rcformatio,  dc  qua in  l.vn.C.fi  de momcnu.  polTcir. fuerit  appcUatu. 
Isfecundum  quem  vindicixdicunturfatifdatprardehtis  vindiciarum 
(  vtaiunt  vetcres )  fi  vidus  ht,  fcfc  omnia  in  finc  htis  reftitutum,  Id 
vfurpatumexantiquaprudentia,  vtfup.monuid.l.vn.  Ettamchuius 
pofreflrionishduciariaehs&inftantianoneftaplcno  intcrdidiiuchdo 
fcparata:  nam  ab  hochs  capit aufpicia,  fed  in  primo  congrefsu  hns,{u« 
matim  poflclTio  vni  crcditur,  vt  didum  cft.  Idcirco  gcfta  &  adam  hu- 
iufmodi  hticula  fiduciarix  poileifioms  valentprobantquc  in  toco  £:a 
plcno  interdicti  iudicio.  '  ' 
pedfpefU     Porro  certum  cft,  antequam dciure  &:  dominio  petitoria  hs  mfti-  • 
JJJJjJ^^  tuatur,  intcrdidi  caufim  &  quarftionem  totam  dccidi  oportcrc  lcn- 
tcntia  qux  planc  fit  ad  cftcdum  &  einolumcntum  omnc  pcrduda,rc- 
ilitutis  frudibus  &  fumptibushtis  cura  damnis  &:  intercfTc ,  vt  vulg^ 
.  dicitur  cx  1.3.  C,demcc£d. ipordinanji  C.  dc  rei  yiadicac.  &f  gW(Xi§  i^ir 
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dcmqoasvfus  retinoit.  Ec  qaamuis  abea  jnterdi£li  rcntcntia  hodic 
poflk  ludex  rupcriorappcllan,  tamcn  appcllatio  non  fufpcndit  ncc 
moratur  cxecutionem  plcnam  rei  ex  intcrdido  iudicata::  nc  nxx  vul- 
ncra,  c«dcs  pro  frudibu*;  &  poffe^sione  tcncnda  fcquantun  tum  quia 
huius  fcncentia;  poflefForia:  a  qua  prouocatum  cft  grauamcn  i  cparabi- 
leeft,vtaiunt.  Hoc  Canoniflar  pofl  Bart.  &  vctuftos  ccnlucrunc  in 
cjcilmadledemexr.  dcrcflit.fpoliar.  Um  Clemcnt.  a.de  (cqueftmc. 
pciircC  9c fruft.  receprdmque  in  omnibus  tribunalibus ;  Hunc  puro  • 
'  feil^iinelle  legis  vn.  C.fi  dc  morocttcan.  poircr.  fuer.  appcl.  Ibi  etfi 
iffeSMiomtfrpofttdfueritjfententU  foriitmr  ^e&mm,  Hic  verucylus  noa 
a^rctippeUandi  ios,  le^aic  non  obfianre  appellacione  (encenciam  ad 
effe^perduei.  Sciolciiolafficos  exeaI.¥a.a}mi.^.C.qiior.appeIlac!: 
non  redp.  £c  S  ymmacho  in  epift.4ijib.ioicribere  in  aafis  k  iudidji 
incerdiftonun  appeliaciooes  iure  daili  non  fuiHe  peiBpiflasi  Eam  che- 
fim  vix  probabis  ex  ijs  lcgibuslttfiimanei  Cod.  Aiix  vero  loquuncuir 
csinc^  de  celeri  reformadofie  poflelsioois ,  qus  momenco  nebac 
iiimo  licis>qBsque&nilisiiufle  videcur  recredencia!  vu^gan^ieuhcir,  ^ 
cula?  de-poileisioiiefidudaria:  nenancem  agunt  dc  pkno  incerdi^tof^ 
^fMUScauiamfi&licem  ptohabile  eftdifierre  abeacden  reformadonc 
aillmend:  qnemadmodum  hodieiii  v/u  cerdfiimum  tfk  fiduciananiN^, 
peielsionemrecredendailpleno  incerdicco  veipofiefibdo  diuerS^^, 
cile.  Hanc  coniecdonem  proindicio  indubicacoacdperc  in  (chola  isik, 
Hj^im  ooo-  fiiadeo.Tamecfi  ex  Cicerone  ahjfque  aut^ocibus  probai^ 
fM^miocerdiciorBmlices  fuifsc  grauilsimas,  nequ^l^ilis  &  ccleiii 
fl|||Bend  bm  dca,lEambreuta&(ummanaiudi|^ 
imrim>  du  deincerdicco  cognoldcuryliag^oSs  procedancad  rixas> , 
ca!d[es,,Prarcormomentancam  poisefsionem  celenreformadoneitt^ 
teripia  cognidoipmau^icia  >.&inido  lids  deponicpenes  vnnm  ex^ 
hdgacoribus  pro  cuius  poiseisione  magis  piaefiimicnr>  vc  diximus  ad 
i  vn.C*ho€dc.  HaccicaincerprcucucvfiiSy-magifterfimunuSjCefisi 
luftiniang. 

TXe  ptrQkMiemfoJJeliiomt,  eximt  f^ytitidojncidhtterconfimdifd^,  tum 
m  re^mmiis  confr»i^mitproUiimimd&mt  ^  rei,  vtro^pM^Ht* 

fepo/frfpfrem^Qjusfotior. 
"p  T  (urbado poficrsionis,  &c  pofsclsio  iiberaiipim  vlcimi  recf^  k tai* 

badone  numerandi  ^probari  debcc  itueab  aaore ,  fiue  a  reo  qui  . 
vincere>ulr  hocinoerdiccov  Qu^ibusautcmmodis  corbata  pofsddo  ^^^^ 
dicatur,  i^macdgimus,  nonnihil  etiam  dc  probatione  pofsc^ionis:  ac 
probari  pQ(sersoremdidquecumquidefiido  inOdctincubitq;  taCe, 
porscfsion  i,per  fc  aut  peraliucius  nomine  rcncnrc  vcl  vtcncem:per  in« 
g^«®a!egreiru^geibdon«mi  dfiabttiadoneyvfum^  alios  adus  pro  dnp^ 

Vij   .  . 
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gcftos,vt  fcribunc  DD.ad  l.ftipulacio  ifta,D.dc  vcrb.oblig.ex  fru£Vu^, 
-pcnfionii  &rcdicuumpcrccptionc,iiot.inl.Titia,D.dclblution.Itcni 
qui  ccnrum,cnbuta,&aliapofrefllonisonerafoluicvcpoirefror,quiquc 
^defcripcus  eft  in  libro  ccfus,  polTcflbr  pritruiTucur,l.folcnibus,C.dc  rei 
vcd.l.lipaceCjC.dcadio.cmpc.  Quauisiftudfolu,  proplcnaprobacio- 
'iic  non  iicrex  culcura  quoque  &  cura  prardij,  vc  noc.in  l.^.C.  fin.regud. 
Ac  pcr  aliqucm  vfum  in  fiindo  ftcrili,  in  quo  nec  (cricur,  nec  mccicur, 
puca  cundo  yagcndo,  ambulando,  pafccndo ,  cumalfjs  timiiibus  a£bs, 
vc noc.  in  l.Celfus,  D . de  vfticap.  Quc>dautcm  aiunt  pcr  contra^m 
locacionis  locacorem  pcobaripo{{eiIbremiiil.condudor,  C.locaci,hoc 
quidem  probac  conoai  eum  qui  conduxic ,  noacolMza  terdnm :  nilS  ex 
concradulocatormetcedespecc^crit,  caaA£ctitttk>'4onum  acpoi^ 
-fefrods,  vc  fup.  didum  eft.-Po{Iefuo  ckuium  loci  aliciliuc,tine  quibus 
e6  adire,introire  U  vtinonlicct,  p  ro  fundipoile/fione  accipitttr,  &  ne- 
fnocdiusaiiundepaiibnpoirederic,arg.  Ugis  Glauibos,  D.decontrah. 
^mpt. 

In  icbus  inoorpondibus  tc  iuribus  probatur  po(!cflio  per  prarilatio- 
f ^4^>.  nem  >  (blutionem  ,«xadionem,  &  vlum  liberum  ac fnanifeltum  Hlmi 
.  iuris:  veluti  poiTeffio  iurifdi&onis  pr  obatur  ex  a6Hs  SC  exercido  iuriC^ 
didionis:  limilirer in ve^galibusyportorijs,  pcdagijs.  Itatamen vcca 
omnia  difbiA^  pnecise  referantur  tantikm  adatftus  gcftos  &  polTei^ 
fos,acqueproijstantiim  iuspoileffionis  acquiratur.  Nam  hic  rcgula 
vetus  eft,  QuAntumpojfcffum^tdnHm  vfrcaphm  ^  qujcfttum,  vt  ant^ 
<liximuS.  Deniqae,  poppo  vfrs  d7,ait  labolenus,  ideo  qui  probat 
v(um,i$probatpofrcifionem  iuris.  Hoc  vfiiuenitfitpein  iarium  feo- 
daUum  conttoaetfijs,iiater  feudorum  diiiet^brum  domiaes. 

jin  f<A*  *T*  Itius  agcns  interdifto  vti  poffidetis,  pro  retinendapofleffione  ler-^ 
fJmumtH  '    "^Ws  qu£  per  alienum  pnedium  d^etur  ru&ltindo  Titiano,pro* 
/^gutf!  bat  (epo£fe(Ibrem  leruitutis  &  turbationem  (uae  poflelfionis ,  vt ai5d* 
mus.  Anverft  praeter  id  debeat  probar^  dominium  &  pofleflioneHi 
iui  przdij  Titiani,cui  (eruitus  i  fe  poflefla  dcbetttr?.pttro  non  eflc  ne- 
ceflarium:  quiahtctantilmdercruitucis  pofleflionetatbat&  qnaEricur» 
li(que  ccepta    conte(bueft:  Quarc  fuflicitprobare(eniiruds  pofleir 
fionem'&  curbacionesib  vt  (enfit  Accttt£  inl.  i.f.  is  cuius,  D  .de  idnere 
a^que ,  lic^t  Bart.  contrarium  ibi    hoc  mScnpCcm  ex  eodem  Ac- 
'  .     curfio  ilbi  rcpugnaate  afibi.  Tudns  eft  iuxca  Barcohim,ardcttlos 

probationcs  inftruere  quoad  ficri  poteric  dc  dominio  pofleflionc 
prxdij  Tidanicui pedtur  fcruicus  hoc  inccrdido  di(ceptata.  Aliuder- 
go  erit,ncquc  id  ncccflariu  eft,fi  Tidus  interdicat  pro  aliqualeruicu  cc 
jirdmagisvfa,ptttaeandi,ageadi»aqttamducendi£calijs»qttxip(edi* 
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tat  prxdio  ccrto  non  dcberi,  fcd  pcrronx  tantum ,  dicatpcrfonap  non 
prafdio  coh^rerc:  tiinc  cnim  compcnc  ctiam  hoc  interdidiun,  vt  fupra 
dixi,  cx gloflis in  d  I,  i.  dc itin.  aduquc,  & in  1. 1.  D.  dc aqua  quotid 
xftiua.  Sancin  intcrdjdis  f(fruitutum  &  iurium  qua:  in  vlii  &  iado  ho- 
mmis  inccrrupto  &  intctniiflb  vcriantur,  vt  cundi,  agcndi,  quid  faci- 
cndiaut  pcrcipiendi,  ftrcnuus  legisperitus  ( vcaiunc  feuda)  mcclligit 
nudum  &:  fimpliccm  vfum  a^iqucm  non  {ufficcrc,  nifi  probcturplcna, 
&:Iibcra, publica&manifcfta  poiTcirio  cius fcruitutis  &:iur]S,K:icntc  ♦ 
&paticntcaducrfario,  &maximceocontradiccnte:  Siquidcm  ncglc- 
cius  contradidionc,  altcr  hbcrc  fempcr  vfus  cft  non  vi ,  non  ciam: 
atquc  filucnt  aducrfirius  &: a contradi£tionc  dclliccrit :  Deinccps  co- 
firmatacftpoilcirio  vccntis.  At  vero  fimplcx,nudus  &  lcuis  quidam 
vlus  brcuis  ccmporis  parum  iuuarccin  fcruitutibus  & iuribus  maximc 
diicontmaisjt^uod  cradunc  plenquc  mores  cegio&umyiuxta  ciuilcius. 

On"(atisidoneafunt  tcftimonia  teftium  nudc  6c  limphcitcr  di-  JjJSl'^ 
ccntium  Scium  cfTc  vcrum  fundi  poflefloretn,  &  no  anerendam  iibmt, 
caufam  &  rationcm  fui  teftimonij.  Rcgula  enim  eft in  tndacu  de  te- 
ftibus,  quod  tcftis  dcbet  Feddere  rationcm  Cvd  teftimonij,  per  fenfuni 
iliquem  extefnum,per  aftusaHqaos  exketnos  i  fecognicos»  vifos,aiii. 
dtoos:  tc  in  pofteflionis  -'teftaciofte  vd  depolidonej  dcbet  explicare^ 
quomodo  &perquos  polIbffioBisadus,  videiic  &  iaiiertc  Tidiim 
poffiderei:  Quod  ^inruper  adtidac  fbliim  Tidumjpoflbdifle^:  nenii<» 
nemaliam  ^iideinfbnm  po£reffione>idquei3>i<ucaem€Qm 
cum  eflc»  ex  eo  quod  ob  fundi  vidnitacem»afiamoe  tadonem^  nemo 
alius»eum  fundom  ppifidere  pocuent,  qui  ab  ipfo  tcftc  vilus^ccogni- 
tus  non fiiiflet:  Nullum aucomalmm fepoilcflbrem  vidifte  quamTi- 
dum,acncminem  aliimi  eoanno  pofled^an  hatc  n^dua  probc  r 
coneiaalium  ciufque  po£fi;iIienem  deftcmc.  An  vcro  &  reliqnum  e- 
itts  ceftimoninm  deuec,  vchid  GiCpeSbBmSe,  afiedacum:  iunda  cegula 
iiuas>qu9  vulrvni  cefti  afficmandpodas  ciedi  quam  miile  neganci- 
bus :  £a  propter  GI0&,  cumedam  vecdras  Dod»resinJ.i.  D.  deid- 
neieaduque  priuaco;vollttnnBlis  ccftimonij  ncgancts^dem  viden  iu- 
^cdam.  Quodtamen  pmdcnsiudex  exaliisiadiciis  vaiiecftimabit» 
^ D.  dece(dbos.Hifidi^sa]leceflastad8nemapcam<accercamr^ 
^  fi»  n^addnis  ,exqna  radoae  incelligaaic ,  alium  noi^  pocuifle 
poflidere  oifi  ab  eo  ^e  'viiuffl ,  audicom  9C  cogpicum  per  a£hif 
poifeffionis, qui hoctefteinldoj  6c  ignorante  nuUo  modo  pptuerinc 
exerccri.  Tettincgandnoncieditur,  nifi  (uam  negationcm  nccefta- 
'  Ho  &  ineuitabiii  argttmenco  BC  indido  ceddat  ncceftanam.  R  u  rfus> 
^9«aauiis  noaprobcnr  teAes  iingu]am>  qui  finguli  U  foli  4e  £9£^ 
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fingulisiiaaiic^ftifaonkitamcninpixi^  ceaftcvr 
iinj^ularcs,  cdm  tnus  c^^  didCa  Ciium  coaaao,    1  eo  cempore  pQf» 
£e£tct  ouia  vidic  pcf  enm  eiurue  colono$  fundumaiaci ,  fi(  deara^KK 
ac,  cancum  is  (eitis  vnus  fic  &3m  ceftacur:  Alius  vec6  Caium  vidk  fe^ 
rencem,  alius  mecencem»  pcacis  &  pafcuis  vcencem :  Denioue  finguU 
d>li,dc  fiagttlis   de  vanis  aftis  poiTeflioiBis^icpaiacim  ceftimoaium 
dioinc  .*  Non  luncinquam  iingulares»  hoceft,  non  cucnc  probacion^ 
•  {ncegra  &  pleni*  nam  in  &63impoireflk>Bis  dicedo  cott(enciii|i^cd* 
^itanc:  kcecalijs  acquc  alijs  racionibus  &  indicijs  ruaccftimoaia-conr 
nrmcnt  Neque  hk  obcinec  reguia»dices  ceftes  fingularcs^  pcobare» 
Notanc  AcciifC  &  coeceri  Do£>rc&  in  l  ob  catmcn  D.  «U  ieftib.  Ic 
lQb.Fab.inCod.^Inftic.hoccic.  . 
iliuniZ  S  ^P^^^    vt  licffiacorum  vnus  probet  fe  po^Iellbfem^  aker  le 
^  quoquc  poj[fidece<mceac  cemvBamcodcmcemporeficansM>:qui^ 
poccft  concingcre  in  poflcftione  9c  viii  iuriuro,  qu2  varus  diebus»  ho- 
nsfick>cispercipiuncuraucexescenctt^^modoperhuac,modo  perit^ 
him  vc  fi>n  Cttleric.Imi5  nbulanj  iadbncimpcobiilkQc^caiiCttmltdga- 
CDremnunquamprobaciOnibus8ccei|ibus  deficere.  In  hac  |cobacio« 
num  hinc  inde  concraciarum  rcpugnand%lecttnd<i  quem  magis  vin« 
dici^e  danda:  finc,  dubicacum eft  primo  ab ipfis cenfuicis*,  inl  5.  D.  vti 
po0C  Deindeabipiisincerprecibus  vcnajquuris^cum  vdisSctoGneta* 
dinum:  Videcur  aiicepotior,  qui  probauiciibecam>  plei^fic  incegram 
magispoftenionem^  per  fiidaplum^peca^us  pofTcfllonis  apdores,ie 
meliores :  veluri  fi  Caij  tcdcs  dicanceumarafte  fundum ,  vei  inftau- 
ra/Tc,  refeaftc :  ceftes  vero  Seii ,  dicanc  cum  mcircm  fcciife  ic  collc- 
giile,  &  tru^us  omnes  percepiftc,probacio  Seij  podor  eft  ex  Barc.  Bal. 
^ahjs.Similicer  qui  magis  longam  &  continuamperid  tcmpuspofte^ 
fionem  probac  ex  1.  maiore  D.de  vecb^iignif.  quae  nocaci  dcbet, Mdioi^ 
pArteAnmpoffedtffeiimmtellmtur^etim 

dQ4i4itpfMrii4«,AutpAucioribu6di€bmyaMtif^  quaracione  vce->. 

Cur,  qui  pcobauic  iuftiorem  &  anciquiorem  poftcftionetn.  Adde  aoii 
incerruptam>neque  iQCermiilam,  fcd  continuatam  vfque  ad  tempu» 
turbacionisitVelcQBpcselicis.  Nam  poileftiahcec  aiidquior,  vel  eciain: 
iuilior;.  fi  camen  incermifta  fuerit,  &  non  condnuaca  >  parum  prodcft 
in  incerdidis.  Icempodoreft  qui  numero  magno  ccftium,pondere>. 
ihjpkace  acfideeorum/uperacaduerianum:.maximc  fi  rcftcs  illi  ve- 
rihmiliora,  probabAhoca&  neeotio  magis  conueniencia  proferunc. 
^^^^^^  cciam  qui  pcicccr  poffdli  onis  probacionem,  docuic  (c  rei  po<^ 
/J^  ^^^^^  dominum  venim&;iuflum.Nam  pofteflio  cft  cfFcaus  &  pars  vei' 
maxima  dominij ,  cuius parres duacftmCypropnecas&pofTcflio:  viidc 
in  ambigua  probadone  poiTdfioiiis^j^  venoc    iuftsor  pQiTcilio  pcs:^ 
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fumitur  penesverum  dorainum.  Qupdli  vterquc  lirigator  de  lurc 
■S)C  titulo  fide  faciatjis  prxfcrtur,qui  lus  &  dominium  prius  acantiquius 
fcupriorem  tituium  oftcndit.        enim  vetuflxf ,  loco  /^w  efl  ,  vt  aic 
Vlpian.  fed  mage  vincit,  qui  vcl  tabulis,  vcl  teftibus,  probat  vitiirm 
aliquod in  poflclTionc aducrlari) :  Puta  quod hic ohm  pollldcrc  ccrpit, 
aut  VI  aliqua,  aut  cbm,aut  prccario ,  vcl  quod  lure  tantum  familiarita- 
tis autamicitiar,  quidin  meo  fecit,  iuir,  cxercuir,  cx  conccflione  mea, 
vclmcorumauthorum,  vcl  ctiam  hominum  &:  domefl:icorum.  Tahs 
cdmi  pofTcfllo  vticcrpitjflc  in  hanc  vfque  dicm  continuata  intclhgitur 
codcm  vitio  vfurpationis:  quarcncciuuatad  vfiicapionem,  nequc  ad 
interdi£bi,not.  in  1. 1.  C.  dcprarfcript.longifll  tcmp.  &  in  hoc  intcr- 
diAo,  fcmpcr hacc  cxceptio  ineft  tacitc,ftamcnecv/^  necclam,  nec  pre- 
cario pufstdes^  fup.  in  1.  vn.  C  hoc  tit.  Idcm  cfl:  fl  temporc  bcHi ,  &  ru- 
mulrus  promifcuc  &  temerc  poflcdcris,  ciim  prohiberc  non  poruif- 
fcm:  hcEc  enim  tua  pofleflio  vitiofacft.    Qucm.idmodum  fi  tcmpore 
pcftis,re  mca  vfus  fucris,Bart,&ah^  in  l.naturahtcr  D.dc  vfucap./»/>/i» 
rei  omnti  iebet  y^w^fr  w^/c/  ,  ait  Vlpianus  in  legc  5.  D.  dc  minorib. 
Qaaproptcrorigo  pollcflionis  perpetuo  acrcdirur  vt  fcnbunt  omncs 
cxc.  i.de  prarfcript.  in  ^.Excipe  nifipoftca  vitium  hoc  pofleflionis 
•  purgatum  &  cmcndatum  fucritpcr  adumpolTcflionis  qucm  vocant  ' 
contradidorium,  hocmodo  fcihcct:  Cum  ita  cocpifles  vitiosc  ab  ini- 
tio  pofliderc ,  dcmde  palam  bc  quafi  iure  tuo  polfidcrcveiles ,  cgo  tc 
prohibcrc  &  fubmoucre  volui:  tu  in  cotrariu  dixifti,tc  iure  poflfidere, 
atque  etiam  dc  hQco  poflcflionem  tunc recinuift^i  &:  in  ea  pcrfcuerafli  *^ > 
ine  caccntc  &  patiente;Yicleor  cux  cocradidioDiparuiflc ,  &  tux  pof-  ^^1* 
ibnioni  acquieuilTc,  cu  a  dic  concradidionkiilms,  poifidcre  cocpifti 
iure  cuo:  nam  pcr  contradidioacm,vcatant9p6fleflrio  ficmacur  didis 
iuribus,acquccciammoribttS.  '   71.  ■ 

JGicurquiinhocconcurfu  probatioiiupugnanri£i,prol)at  pofeflio-     .  . 
ne  antiquiorem^concinua  &  ciciiId  fabaiiatisi  porior  cft:£x  eo  cnim  po'^tj!,7/m 
pr^{umicuraducr(kij.^pc>fiei]]o  clandcftina»  violenca,  &  quoquo  i-*»»»/»/' 
modo  viriofa,vd(pod£amabateDi^da»decedbribus  &auchori-^* 
bus  habuericyprccacio^ltimfimuiiaricacis^  mayim^fi  probcc  aducf. 
^trij  qualem  qualempgfeifiBncm  cflettgwiD,  acnou^  per  eum  vfur- 
pacam.  Impoilibilfrdlenim  dmfimaljBiblidnmiaft^idcmpoflidc. 
rrw^f^  cft  nommipoffis£fomnr6(&  iteafifle  inr  ahedns  poide^o^ 
Bcavii^pmMacarin-c.  liceCy  exc^depcobac.  hsec  co  modo  coniundim 
cnasm^^enc,  no»veFeimcins  Jii^     nnd^   ciRt(^  diamtf^ 
iWiy/ii>tf§|<ilj|iyiii(ii  i  \ntpojftffkii»tm,imxffee^  poffefsiofu 
dSldeJ}ina,.^imi^nt2y  vvipiMni^^aftcer  tod£i»  Non:yciqae  ve^ 
mi^iioc  9&,nMaiS»  pd9irieindpCK.pofidere9^eBC0.ajiiati& 
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qu  q  p  ofrcflio  iuftiflima  cft,  ac  in  dublo  non  prxrumicur,  vis  aut  prcca- 
rmm,aut  clam  fhdum.  ncque  ea  opinio  piobatur  cicato  per  eos  clicer, 
dc  probat.  ibi  enim  prartcr  nouam  aduecfarij  poflcflioiiem  probatam, 
aiia  quoque  vitia  ciufdcm  poiTeifionis  probauerac  isqui  anciquiorcm 
fuam  poflefTioncm  cum  dominiodocuciacNcmiatiseigocateex.  d. 
C  .Licet,  V  ulgo  uzdunt  Ji  vtrmfqHe  ^roUtmes  m  omnibiis  omiilBofiiir 
parcs,  cxcepte  rolocempore  pofi(^onis,  tuncpraefetti  cum  quianci- 
quioris  temporis  poflemonem ofte&dit.  Qu{  defiiiicto  vcalizoiniick 
eum  pcriculofafit,  hocboni  pmdeds  ludidsarbiciio  reUnqueiidu 
cft :  qui in  ambigua  probacioae-mocnm  aniiiii  cmpontt,  ex  variis 
rerum,^locorum,  tcmpommyperronarumjaliammqaeiecum  cirauu 
ftantiis,  vt  indicat.lexj.  D.deceltibJnlioaiiiieiiuacim^  viiob<Hio 
petitoittdicc>  nararalis  &iofafiis,quidameftodorlatem>  ved&pro- 
DabilttyiiiqtticEiafinus.  yt, 
P  ^ccdodus  prud&rbrmiiiariiisinibipdQn^asl^ 
^  cd(tibusconimiu£^cttlosponec»noBtanciim  depoiIcffidiifi^(ed 
'  ^iam  deiuceitt  dominio.  Dicecprim6  Tiriomefle  veiumiuftumqne 
pofleflbreminaiiabicqoomodo  &  quos  pofleflionis  ates  exercueri^ 
videiicecpattm»in  ocults  omnium  deneminecoiiccadicence,atque  etia. 
parience ailaecduio :  Qu6d  fiaducriarius  afiqiiam  forc^  pofleflionem 
aflerere  auc  probare  cencec ,  hanc  efle  virioi^  vi  y  dam  «auc  precario 
vfurpacam,  efle  nouam  Sdniuftam :  inam  ver6  efle  anriquam  &  paci- 
flceconcinuaram  vrqtieincempusliris  auc  Cttibariociis,^  long^  anci- 
quiorem  cfle  iniufti^  poileflione  adueriarij ,  qui  h&C  lacione  non  po- 
cueric  adipifci  vlIampc^ldfiQnemnifidam,  vi^precario,  &per  incni- 
fioncm,  vcaiuncCanoniftac.  Prsecerei  dicecfeittiure  &domimo  id 
ellIeporiorem,acque(evcdomini]mab  omnibttscognitum  dehabic^ 
fuifle :  acque  vc  dominum  fi^in  omnibtts  &  apud  omnes  gcfliflefii- 
lurionecaifiis  &  fimdionum  pubHcariim  afijfiittea&ionibus  perdo» 
minum  exerceri  confueris,  ac  uiam  dominiiim  &  ius  probabic  tam  te- 
ftibus  quam  tabulis.  aiunt  cnim-gJofliCy^^itioK/i  ^^t^es^  tdhiU  ffotuu 
tion^quemris  ^  dommipno»  jmt  nftrthmtet,  nec  reiicittiiCttr  in  caufii 
incerdidi  vri  poffid,exaig.CJicec,exc.  deprobacNonjponnncnrqiii- 
dcm  ij  arriculinecprobancttc  dired6  fettprindpalicer,  iedindirea;e  fic 
incidenter,  vtexijsparcat  qttaemagis  vecaiuftaqueficpoiTefltOshstc 
ex  Alcxandro  in<onfilijslib.x.DQdocib.ind.clicec  cumin  $.  rep* 
nend^Inftic.4eimerd.  Barcttalijsinl.x.&i$.D.vc»poflld.  Infiim- 
ipa>  cum  oGCttcricconflidus  ptob»cionttmrei  ^  aftoris  vcrinqttepo- 
giianriiun,quia  rcm  vnam  vterque  probacie  poffidereconciarenini 
j>atufam,  qua  duo  riimil  in  (bfidiun,  ideoi,  codcm  modo  poflideie 
4eqttaml.5«D.i(ieacq..pQ£  TameniuspcdiuucbttAC  clfc  verttoi.  ' 

'  "^^   pofljeflbrem» 
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pofrdTorem  ,deinteniido  vinceie  vulcciiiaspofleffioapparecand- 
quior,  plenior*  iaitior,  pcobabtlioT  pluribus  teftibus  &  probationibus 
nugUidcmeisinfleniDtta^necnonciaiioiittte&doniinio  poccntictr^yt  . 
&p.diftiini  eft.  .  75. 

C I  ver^in  omnibus  pafesoaninp  iincprobaciones  aftori^^  rei,  ica  l^^^camji, 
'^vcaheralcecomnuUoacticalo^tpocior^nonltqtteacquismagevdi^^r^ 
yerids  £t  poflcflbr»  vd  dominos.:  Qupmodo  in  hac  probadohum  re- 
fignMiciumaquaiiiace  (Sepantace»ittdexpronnciar^  vel  incerdicere 
debieaCy van^diijmcancintecpcec.  v€ciufi|.  iuris,  an  ludex  dcbeachic      • . 
iubfifter^9eUt^ra|^iau^<lwntslicecis  ilXjffoikkmiJtftft,yt  olim  Ro 
.  mani  Bc  Gcacci  £icid»an^  Gellio-  lib.  14.  &  alijs  auchoribas,  Hoc  H  ^ 
datlndd^dcbebitpoflc^onem  licigioiamfeqtteftxoponere^incer 
zim  parcespcocapiendis  finidibtt»aaat|na  venianc,  arg.l.xqui^Bmuui, 
D.deviiinradtt,l.I>itttts»D.deofSc.pixfid.l.Sidemds>^.vk.&J.  . 
•  (eq,  D.  deaibic.  vbiiinonliquec,  fimcencia  di^Ferendaeft.  Seqaeftn- 
tionem  hiciiiadettCpleriqncDodocespoftBact.  alijeodem  audbore 
cttm  Acctttiiepttcanchnnc  cftecaittmkgis  3.  D.  vupoiflid.  vbi  ppniSt 
duo  poilidece,  t4ncqae  nctttrom  vincvresneqne  vind  :pro  vtroqoe 
interdicendttm,Kt/  pofiidetit,  iu  popdmis,Q}iofi  abfiirctuin  dTe  docoi- 
mus  in  1.  vn.  C.  vdpdfid.  lidem  volonc  in  hac  ambiguitaccpoiTcflio» 
nemdittiJi  aeqttalicerinca:adorci]g|crettm,  in^pximdiim  d&iure  tc 
dominio  rd  cuius  fit^  diiccptahicar.  dic  neuccr  vincec  >  neucer  vince« 
tm,  d.  1. 3.  D. h. e.  nem^ vt  ploindiuiib intenm  rem  poifideant.  di) 
vohmcpro  cUuii^necmonacai;  Quvdam  vohmc  ibrce  dii^ 
pofreffio  commicceoda&^arg.legis  Sed  cdmambo>  D.  de  Indic.  legis 
u  qusc,D.  fiunil.  ccdic.qaodMcridicttlum  fbrec  Ncm  dices  iur^  duili 
in  nac  dnbiccatc  addicendiun  cflcreopoftcflioncm ,  qliia  hk  vcerque 
-cft  a£^or,  vtecqttcrcos,  L)J>  Ji.t. 

Qdsc  rcgukcumtotttmhociM^ddnmcontQcbct^icqnicur  ei  iiib-  j^^^Z 
laciin  ^Kiitrcm  fbcatain.  Canomdiniisinceipcieccsin  c  Hceccxc  dc  ^  >.  * 
probac.  Lanfnmctts  U  alij  poft  Cynum  vecitftiifimam  incerpreccm 
^ncnirittsduilcdixcrttitcinhocincerdilloceBienaftotem^&adom  ' 
pairces  yd  onus  fttftincrccum  qui  ad  hididinn  pcinnis  ahetttm^roao- 
cauie  dc  inius  vocaoir:  cenTen  rcfi, (pumittsyocaniseft.  Hoc ^oiiccs  * 
«pcrplcxnm  htmc  nod6  diflbhtescxregaia&ds^qasTuIcinpariCun 
dbbua^vdprobaciooeprcineocflepotiasiadic^^ 
qua^MMIfopo^  Cynos  blim  dixic,  ddnde 

BaldnMpilb^SC  €«en  omnes  fcr^^iiocequragpaacid^ex^flis  clicec 
vxc.  de  probuio.  qoos  icquicar  Rcgia  confticutio  Gallorfi^  anni  155^. 
'\  :Nihilominas  tamen  fi  Iq^x  vidnchanc  depoficflionedabttcon^  ^'^^!^^ 
tproniBipcccad^iNlim 
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tes  veliadiofbs':  debetex  offido  velpoflulance  publico  cognit6i>e7 
'  (ummatifn  de  tutura  U  inftaiid  violenoa  82  fedidone  inqoirere^  ac  li* 
tigaiidbttsinterdiccre  nead  poileffionem  accedant,  camque  penes 
(equeibros  deponerpexlidgatQrumconfenfiicIigcndos:  nampro  vi- 
stq^^c/hfh  tando  (|;andalo-di(ceditur aioris  rcgiiUs>vtaiunt  Canones  (an&'.Hoc 
f^A     y^f^  ckntil^er>  donec  deiiire  &dominio  fuo  docuerint  litigacores 

•  antra  cempus  iplis4  ludice  definitum,  quod  ex  glo/fis.  &  ex  fupri  di- 

•  ^locis  colligitur.  HxcpoccflaspecdnetadfiipremosIudiceSklipa 
.  *       .  vtique  ad  infcjriores :  nifi  dicas  congruere  o£kio  Proconfiilis,  Prxfi* 

dis.9e  iegadeius  vt  pacata£c  quiecafitprouincia,  l.congruic>  D.de  of- 
.  .fido  Prsfid.  Pntcor,  id  cSt  Magifiracos  omnis  curac  ne  parces  ve^ianc 
.  ad  arma,  d J.  aequiffimum,  D.de  vfufi:.  Sed ciimiure  communipro)it- 
bicaficiibqueftrado»  cum  ex  iuceconfiicudonum  reo  fit  danda  polfi^ 
.  Bo,n9ti  iacileludexinferiorconccaiusxommtiae  &concra  iuscon- 
fhcudonum  pofiefiionem  fequefttare  poceft:  veriim  ficaiifaflc  rixa 
magnigraui{queficmomend,confiilcadone  Sc  rcJacioQemiflaadfii- 
premos  ludices^ne  vis  fiat,eorum  authorifiate,fequelltos  adbibebifSc ' 
litigantes  compeicet:  vc  iaddbanc  Ronucltfdices,  ipfi  etiam  Procoa** 
iules»  vt  exUbnsiiofi|is  &:  Romaaorum  geftispeo^icuum  eft. 

74. 

UiEcdi^  finc  gim  vcerqu^lidgatorum  afieruit  probauitque  ie 
Dm  firmi      poflefibrem  eiufilem  rei  limul  codem<iue  modo :  etfi  hoc  fieri  no 
j^jtUit  m  ppfle  dicat  lex  5.  D. de  acq.  poflefll  cOhtca  1 5.  D.  vtipoflidr  quathoc 
Mm.    £en  pofle  vulc.  Hancquc  vetercs  interpretes  fequuntur ,  npaquid^ 
in  fundis  &fi>li:f  ebus,  ledin  iuribus  incorporahbus  &indiuiduis«  ve» . 
ludicruicuce,  iun{9i£done>d;ebicis  feudalibus»  &alijs  dul!modi:putac 
dttos  fimui  in  folidum  eodemmodo  idem  pofle  poflidere,qu4a  cum  ia 
yadjs  6c  difirondnuis  addbus  confiflant»pocuic  vnus  yna  vicc,  cognt» 
done,  exerctc^fii^ko :  aliusalia  vice  &iidionc^  vcl  executione  iuns 
htiffi^^  pofledifli:  &  illud  exercuifle.  Vndc  tandem  in  pofleflione 
concurrences  ob  mutua  turbacionemhpc  intcrdi6b  um  propofiieruoc» 
tn qnodoletvtcrquere  ab  alio  curbacum  in  fua  pofle&one:  actter- 
•quepcobatxquaHter  fuam  pofTcilionemi  hic^quiunc,neuter  vincer, 
.neiKcr  vinccfur,  cx  dl.3.  D.  hocdt.,Pro  vttoqueincerdiccc  Pxartor, 
vtquilibetinprobaca  polTeHioneperfeueret,  vtpoflideanf  vtipofli- 
denc,  vel  pro  diuifo  vel  pco  indiuifb^neqaealtcr  olcerum  impediac: 
fedtaiis  fimtentiaheque  cerca  efl:,  qeque  litem  &iurgia  componit,fed 
inccndic,  vcfup.didtum  eft  adl.  yn.  C.hocdt.£a  proptcr  nonnulli 
fuadcnc  ludicivchoccafu^neadpugnamrcs  vcniac,£cqucftrec  polfcf^ 
.  fione,dominijcau{am  ilicoccrminacurus:  Admittipotericfupradida  ' 
vetenimopinioexd.i.}.D«hocdc  Siiapofleflbdo  iudido  alicuiut 
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uiris  vniucrfi  & gcncralis ,  qiiod  plura capira  &  varinm  cxccutioncm, 
vclcxeratationcmin  mulns  &^rcparatisarticulis  babct,  Duo  litigan- 
tcs  poflcffioncm  luam  xqualitcr  probcnr,  in  vanjs  tamcn  &  fbparatis 
articuIjsilliusiurisUtigioli :  puta  vnus  fchos  &:  jHos  a<n:us  luniditlio- 
nis,  feudi  vclaltcrius  iuns  cxcrcuiflc :  alius  iccm  alios,  in  quibus  om- 
nibusnunclereinuiccm  pcnurbant:  vcl  vtcrquc  ailcritfibi  vlum  i». 
ncraoreautprardio  qucxiam,  in  quo  vfu  fcfcnunc  jntcrturbant,  ac  v- 
cerquc  probat  fe  pofrcfTorcm  eiulfnodi  yCus,  peticquc  ne  m  ca  polTcP 
lioneconturbcturabaducr^ario.  '    .  ' 

Inifto  concurUiprobaticlnum,fiquidcm  vtriurqucponc/fio  fimul  ^^'^ 
fiarc  &:conriftcrcpnffit,  vtquianonVnocodcmquc  modo  idclimul  2^ 
in  rolidum  rcpofrcdillc,  Tcd  vanos  8^  fcparatos a^lus  pofTcllionis  cx- 
crcuifTc  dicanc,  quihbctm ijs artjculis quos fcparatim  probauic  tucn- 
duscrit:  vtriqucPrxtormtcrdiccr,A^f  ^'«/Jo/^/i/fwf/yj.^f,  ncutcr  vincct, 
neutcr  vincctur,  d.l.5.  D.hoctit.  At  vcro  cum  harchu^imagis  quani 
iurisquarlliofit,  nonpotcft:ccrtaregula&:  dcfinitionc  coprchcndi  fic 
dcfiniri,  ludicilqucboniac  prudcntis  arbitno  committcndacrit,  vt  * 
aitlcx^.D.dcteftib:  Cartcrumcxco  quodtcHis  vnusaifirmat  Titul 
co  anno  poficdiflejaliusaffirmac  Scium  codemanno  pofredifle,quam-  (^,'f"f,x 
uis  hoc  dicatur  impoflibilcin  d.l.^.  deacquir.  poficfl'.  Non  tamcn  indercJw«fl<f». 
tcftcs  dcfairopotcfuntaccuiarijnamcorutcftimonia  dcbcntaliqua 
interprctationedefcndi  &:  (aluari :  vidclicct quod  Titius  poiTcdit  in-  ' 
iiiftcj  vijclam^precario,  Scius  vcro  lullc,  lioccnim  cbntingcrc  ipfi  Tu-- 
jfcconfijlticenfucrui^tin  d.l.j.vel  Ticiusforian  Yuomodo  pofTcdit,  ' 
Scius  alio  modo ,  qua  rationC  vtcumque  ilabic  cuiufque  tellis  tcfh- ' 
momuip,qui  qupd  yidit  tcllatus  cft.- . 

EContrario ,  fi  ncutcrlicigantium  probct  fuam  poflc/fioncm:  iure 
....  .  ''«.*.  f  /««      •  t  prohante 

ciuili,  ncutcr  vincer,  neuccremm  vincetur,qui  vcrus  efTc  videtur 

cafus  d.lcgis  3.  in  princip.  D.vti  poflid.  Hodie  vcro  ex  iurc  canonico 

&moribus  omniumferc  populorum,cum  is  fungatur  vice  aftoris  qui 

primus  alccrum  prouocauit ad  hociudicium,  rcus  vcro  dicitur  qui  ci- 

tatus  eft,  ideo  hia^eniacur  regula  iuris ,  a6^ore  non  probantc  reus  ab- 

Ibluicur,  ecfi  ml  pneftttimciiec  probaucrit  j  atquc  in  poflc/Iione  ma- 

iMbit,  vt  iupra.diximuSi  NeeoDfbclex  r.S.hoc  intcrdi^o,  D .  de  iti- 

iiftc^<l^uqif c  ptiii.  vbi  rea  iniungitur cmus  probahdi  >  quod  nec  ri,' 

Beti^jiam,  ncc  precario  poflidec :  «juiai^contra  ius  commune  poffcf- 

jfioneoi  fibiaitogac r  ^oties.ias  conliirane  refifVit  pofTeffioni  reus 

excepcioneiniua^j^poileiGoiimiu^^       etiamins  &  dominiu  ^ 

profaare  debet  ceitibps  &  tabulis,  vt  fupradidtumc^  ex  racionc  luns 

,«Qu|^&:uiioQkii^c.i«depc^^ 

-  •  ,  .  X  ij 
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DE  INTEROICTO 

forocpmpetmti,       ,  jS,  * 

VT  ouis  viiicftt  huiufi  iaterdi^litem»  tria]  debetiii&rere  8e  |»roba.> 
re:  Primum  quodpofifidetacpoileditlibcre  flc  palam  anteannum. 
tc  ab  anno  vltimo  retroriiim  computandoi  Detnde  quodin  (ua 
pofTeflioiieimpeditusflcturbatusittiupcr  adner&auovy  Terti6miod 
turbatio  polTeifionis  ipft  hCtsL  efifabannoyfett  inttaannum  k  dielibdli 
oblati  retro  numecandum»  vfqueaddiem  conturbat^  poileffionis:  icai 
vt  a  die,  qu  o  primum  impeditus  eft^  non  permiferitannom  inteoum 
exctitrere.  vt  fupri  di£btm  eft.  Hispoiitis;petct  vtipofiid€o,itip9pidm, 
fle  vt  interdicatitr  aduer£uio>  ne  Heinccps  eumin  pofleffione  contur-^ 
bet.Deindevt^u^usfleqtticquid  ex  re  habuicaduetiatjus»  id  refti- 
tuat.  Tcrd6  vcpraeftet  quandeares  efl»  leutdqaodintereft,  ac  dam.  . 
Qum  quod  (ecutum  cft  ob  turfaacionempoifeffiQiiis»  necnon  impen* 
diaflciumptusUtis^fleqaoca^iilis  protdetur  vel  aniplietttr»  pecet  vt 
ii&i  interim  vindidae  dentur»  Gallis  Re&edtntiM^vt  colligitttr  ex  L 
^  'flic  tototit.D.  vcipofltd.  ctiulp  de  irinereaduquc  priu.  rit.  de  a(^ 
quotid.  rit.  ouod  vi  «ut  flec.vbi  Accnrfius  Barf.  fle  ali^  omnes  pb. 
vnoconfenm  exiis  locts  itaftacuant.  Hocattteminterdidum  citiilem 
tantdm  per£*ecutionen  continet,  non  cxoaofdinariaBi  ncc  crimftia.  • 
lem»  licet  Vulgus  interprecnm  exiftimet  ob  turbaA  poHciltonem ,  agi 
poileaftioneinittriarttmadttcrius  turbacorem :  At  dcinitiria  poteft 
qu^i  cciminalitftCy  maximc  acrox  ficiniuriay  qox  deliftum  cft  in  t»-^  ' 
*  mlisomnibos  deiniue^tad  hunc  mtfdum  criiiiPilher  vincKcabicur 
pertiiVbacapoireiGQ.forcnies  fcriptorcs  tradunt  hocnon  frrtiarirma^ 
ximeinCallia:Neqae4e  vi  quoadiana  C*ceriMw,vel/tufaaritta  fle.iit- 
quiecariua  pofTe  agi  erintiiuditer»  habita  quseftiopc  fl£  £iftis  elogijs,dc^ 
creci  prehcniionc vdciurione  pecronae:.  Quod  fi  quisnihiiominus 
ficagecc  volttcrit:reus  periboahcer  dcaais»  «cee  fe  po^effixcm,  flr 
iurefitovdtmracquein  concrarittm  ceftabicttr  fuam  po£feffioncmab 
adueriariQ  cutbari*eoqae  nontitieie  in  cu proponete  flerecorqucreide  . 
rcdnendx  pofHittccrdi&urPro  quo  petet  licc  remicdad  duile  flcordi- 
narium  iudiciui,fibi  priu^  pcr  adiKrfitfifi  dacis  flerefiifit  (umpribus  csiof^ 
critniitalis  peffpetliiifticucarpro  adnfimplicisdoinmiiflcpoftefitonis» 
vc cradic  Rjebtt^>  Imbeccus  fl£atij.  Qt^ verum eftdc fimplidadu 
poiteflioniSynon  ii  przcer  eum  iitiuria  qinedam  cffi»  illaca  cum  tumttl*^ 
Ctt»hic  ettimqa$ftk>nofiechabcriflr deceriii ,  Gallic^  Jvifavmmwo^  vt 
coUidcur  exctcolis  ad  legeol  laham  de  vi  prioaca :  hic  admitces  rcgatt» 
qu6adecutbatapofieffipncpofficctimiiiaIiceragipera^i^  iniu- 
riarumj^cernonadmicces.  Carcerumomitrinon  debuit^  qu^d  fi  e- 
'dtdshincindcprobarionibtt96c  caufictnftnimcrtfis^nontamcn  ludjci 
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liqucat  facis  cui  plciia&integupoflefGo  ficaddicend^  &:  ideofis  am^ 
pliari  debeac,  Iiidexintenm  vindicias  dabitei  cuiiispoi!b&o  yidetut 
probabiltor  pnmo  incnicii»  cnm  £tti(dacione  dccasmSc  re  onmi  reih- 
coenda,  quodexioreciiuliniana^c,  yc(bp*ditemiads. 

,    77*        '  ,  ^ 

D£  foro  competencihiiitisificerdifti  vtf  po£id.  videlcrtpca  in  fine 
traflacus  de  int^^df^fco  vode  vi  cap.  vlr.  de  Ibro  .compecenci ,  vbi 
diximus  aftocemeligereanpiiUec  reumcocamladicelddinquo  res 
fica  eiurquepofiGb£fiociKbacaeft9l.vn.  C.vlxidepoir.agiop.  An  vei^ 

conueniacreii»coxamIndice(bo&iiiidomidUj,qupd'incerdidafinc 
P^onaliai  Li.D.de  incerd.  Ibidem  plucade  vadjslegibiis  &  cacioni- 
bus  in  hancfenceitdam  Yi4<bts .  spanttDei    *  '  .! 

.  AN  VINBICATIO  CVH  INTERDICTO. 

PBTITOEIVM  CVMt  fOStlSSOaiO  CVMVtl* 

tur  flc  iungacur. 
•  .-  • 

O  c  loco  cnmulare ,  eft  duas  aftiones  diuedas  fimul  propo^ 
ncre,  vdeodemlibeUo  &  tonnul4>  vdeciam  vnoiudidoeas 

 rumdinltictter^cxec|^5eterminare.Ijsvindicadoiiism 

diueda  eft  ab  interdifti  cxii(a.&  Kte^  quamuis  de  eadeib  re  finc,  Jiil  co* ' 
fflune  h^encin kidicii», vcinido  di»mus>  1. nacuiaiiter»  I.  ml  com^ 
milne>D.de|icquir.po£[i:fll  Quarnturan  vindicauio  dumiiitecdido 
concurcatinindido>attpedtodttm^im']fbfiSBdbno  cumulad^poffitj 
aniimulvnoeodi^mqiyydino&ibitent^diic^ 
iurecraili  iBeinrecanonicolociperqu^m  vanj  ezifhiiit,-ynde  alterca*^ 
do  CTandis  &cQnfu(a  inglofisintecpretum  vecerum  ^  xecendunH 


1<» 

effetem  viumque  temm,  vt  6epe  monoi.  Prciaodnm&  polTeflbrttt 
fapul  poflc  comalad,  gcneiaHter  affi  rmanc  Pecius  ae  vccuftiCcum  eo 
glo(&cores:ab  enttmeiadonepardum:Pdm6  inrecinend^incerdido» 
ex  l  iiatncali^»'$.niioiiinmttiie,  D.  deaequir.  pofiefT.  Secund6  in  a- 
dipilcendxincerdiftoy  cxlj-.f.i.D.quodl^ac.  Terd^inrecuperad^ 
incadi&6>exkcumfondttn&,$.v]t.D.devianBatai  Hsacce£(iucis 
caui£i|y  cmA^  gloiE^att^  c  vlt. ext.  de  ordine  cognicio- 

nitiii,aH|^decattiapo£C:C.&propdectt.inc.i«  dc  rcflir.l|>ol.in'C.i.de 
ieque(fa:at;'pofle£  fiC  kfaSu  ht  c  (ignificattcrunc,de  ceihb.&  alijs  locisj 
quibus  vulg^adipii  gicnrepiftola  Symmacbilib.  10.  epiftoL  fcripca  ad 
Tbeodofiumlmperatate,ez€uittsfin6cQll^i^eHipilUa:tate 
^vfimiTi^nalinmi&ocbe  RoflMiLO.  Ipcbxiciarisiii  non  peCc  c»-  «Zu; 
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D^CVMVLATIONE. 
mubri^pcdtbridciiinpoileiibriogcaeralicer  (cributic  Azo,  |IoaniiesV 
&multicumijscum  veculIH  cum  nouiglofIat.perce3BCum  exp]yfltm& 
lcgis  ordinarijy  C.  derei  vindicac.  legis  Exicus,  D.  deacquirenda|»oC 
lcgis  5.  C.delncerd.  cum  Lii  dt  vi,  D.deiudic.  &  L  vn.  C.  vci  pbmder, 
MdiMi        poA  Accurfium  dt  Barcmediam  viam  amplexi,£Kencnr  peti- 
corium  po£e  cumukri  cunf pofleflbrio,  cum  in  recapenmdac^cum  adi- 
pi(ccndarpo£fef&onb  inceroidis,  quafihocnon^ini^ 
unpoifibile:  Ac  ver6  ncgant  in  incerdido  rerinendac  pomfuonis^quia 
nctn  fic poflibile  vt  cum  vindicatione  concunas tale incerdidum:  qui 
*  onim  agic  vci  pbifidetis»  affirmat  fc  poifeflbrem»  &  inlka  poileffione 
turliatuih  fuifle  ab  adueriario*,  In  conttariumj  qui  vindicac » dicit  reu 
eflcpoireflbrem,peutque  vtremrefticuatcumfiudibus:  ergibidcinL 
.    vindicare  &  agere  vti  poffideris  fimul  eodeiudido  ncquic ,  luec  enim 
concpria  runc*  Quam  diftin^onem  Innocenrius  tectius  probacin  c. 

excdccaufiipofrefrt  &  propriec.  Namfiepe  gloflas-fie  Barcolum,n6- 
glcdo  textu ,  Canonifhe  dc-  vltramontani  Dodores  fequntur,  vt 
aUas  docttimus.  li  ver6  omnes  dumiuris duilis tocos  de  iftareputatit 
perplexo» ,  necdon  iuh  canonico  repugnantes ,  faaec  compohere  & 
Gonciliare  ceitant  didB>u5&  regulis  gencralibus  qufauditorcmnon 
facis  crudiunt.  Per  cxcmpla  &  hypothefes  idnegorium  &ciliHS  &  vri-^ 
1lu$  dciiniemus,&  ficobiteriupradidos  locos  explicabimus. 

Fingc  Tirium  agcrc ,  &  intcndcrc  (c  dominum  ac  poire/Toreni 
d^t^,         Titiani,  Atqif e  in  fua  poileflione  ac  dominio  torba^  Ce  pcr  Seiu, 
.  ^       pQCerefe  vtin iure  &  dominio  nccn on  in fiiapofrcfnonc per ludiccm 
conreructur,&  vtinijspcrSdum  dcincep^on  interturbetur.  Sic* 
Titius  Sc  vindicat  &  fimul  agit  interdido  vel.recinendat  vd  recnpe- 
nnds.  Seius  e  concrario  aileric  fc  &  dominum  ic  vecum  pofleflbii^  . 
Itaqnepoficis  hinc  indc articulis  i upcr  dominio  Zc. poHeffione,  litem' 
cx>ncc(rannir  &  fiiis  inflnidionibiis  adornac,'  acpetunt  vt  cadAn  fcn^ 
tencia,&  vindicarionis  &  intcrdidi  cauia  cerminecur.  Hxc  vera  Ipc-  • 
deseftc^iris  6.  ext.  de  caufapofT.  &  propr.  cum  cap.  5.  cod.tic^&  I.13C 
C.derdyindic.l.i.C.deintcrd.l.fidevi,D.deiudic.  Hicnon  dubi- 
Cant  Canoniftx.omncs,quin  eo  modo  pecicorium  &poirciroriumcti-» 
.  'mulencur,.ac.vno  JibeJio,  infbncia,iudicio  &  feBtenria,  fimuldirccp- 
ccncur:&camcumuIarionem  idco  bkadmiccunt^quia  litigacores  m 
cam  vJtro  confcntiuntjquod  eciamvidecur  in^ilrri  cx  fupradida  Sym- 
machicpiftola.  lidem  yero  quafi  per  vim  &  coa£ti  a  rua;regttU  cxri- . 
i^j^tZ  P^"^^  interA£lum  yri  poifidecis,  quia  perhorrcrcunc  &  impolTibile 
n,  t/fi    putant  vc illud  cum peticorio  cumuletur,etiamfiltrigaf ores  id  vclinr, 
^•M     in  qtiodincIinatdiaumcMccaufiipofr.vcanecretulimus.  Ea  vero 
cxcppcio  ncc  legiMigcAijt  ly  ^yffiin^  pfrobaCBrjHcccftAFffpoffhilft 
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'Vtquircm  a  Titio  vindicauicpoibcadcQiuspoirdlionccontraTitiu 
ag.it  intccdiclo  vtipoHidctis:  &:c  dmcrfononcll  impolHbilc  vt  qui 
.primo  proporuitintcrdidum  vtipoindctis,p6ft  agatrci  vmdicatio- 
■41C  contra  cumdcmderccadcm,  vtinfrafuoloco  doccbimusapcrte. 
Verum  vtrcdcamusadfpccicm  propofitam,  dc  litigatoribus  mitio 
iitis  vltrocumulantibus  peritorium  &:  poflcHoriuni:  hoc  mrc  cano- 
nico  pcrmittitur,  vcdixiiiusciuilecontra.*  Imo  vultrcic(^ta  cumula- 
tionc,  pnus  dc  interdi^o  cognofci  &  flatui,  ac  pctitorium  diffcrn^ne 
partcs  vcniantadarma,!.  fi  dc  vi  D.  dcmdic.ibide  vifeu  pofleffionc,  Pr/it 
tumdepropriecatequxrcbatur:Lexaitpriilsdc  vi&  dc  poflcfrionc/')/» 
.  cognofci&  decidi  oportcrc.  Idem  fancitum  nominatim  in  1. 3.  C.  de 
inccrdid.  Vbifimul  ortaproprietatis  &pofrcflionis  litc,  poffcflionis  ' 
c^Ql  priusagenda cft fuipenlopedtoriotitcm  in  lcgc  ordinanj  C.  dc 
rci  vindicac.nam-dc  vinciicadone<lcbcc  accipi,  vt  ad  fuum  titulum  ^ 
percinoac.  Ibi  igitur  cocpca  vindicacionc  (eu  petitorio  iudicio  de  man- 
cipns,dicicurpciiisde pofTeilione  eorum  ftatuendum  elTc.  In  his locis, 
.  &  propriecaM  &  polTcinonis  quarllia  iimui  orta  &  k  lidgatoribus 
propofiu  fuerac,  luhilominiis  prxcipicur  tra^^ari  pnu^  Sc  dcfiniri  poC- 
lefloiiiimonuiropecicorio.  Nequehk  conntrbari  dd)emu$  «x  d.  1. 
.natiiraiicerf  .nilcommanedeacqu.  polT.  e^sdt^ct^hvmdkarepa. 
teJ}agereinttrdi^vtipofsiietif,S>c  proooGt^  vindicaoone  4^or  nor&- 
iiunctafikmterdidoj  (ed  poteftadillitd  reoerci,  ntin  Ifilmdes  exal^ 
iegihus,wtMmdiUu  ftfu(pen£i  vindicacionc  propriecads  quae  nov  - 
diicepcatnrnifi  poftincdrdifti<|ii«IHon^.Simifitarinl.  dbinuidttm» 
5.  ylt.D.deviarm.ciimdidturfi»'ca^/^viWrc^  poteft  experiri  in. 
terdi^o  vnde  vi^Adde  fufpcnfo  petitorio,Dam  prius  debet  tra&ri  &  de- 
tiniricawiainterdi^d  6c  pofTeflionis,  vtexpreindidtur  in  h  5.  C.  do 
jnterd.  Deniquefioc  latum  manebic,quod  cocpca  lice  propriccatis^ 
|>oceftagfquolibetinterdido,  ranim  etiam  illud,  ouod  propoOto  in- 
terdi^  filet  ac  auieiciclistie  proprictace,atque{u4>eiitur)  donecpof  ^ 
^^oriuiueritpfen^definitudcexecurioni  ttaditum.liire^uili  recc-^^ 
pta  (enceu da:  qus  ^pbacur  v^  cu  Calliaru  iure  rciid&c  yceras  Rcgia^i^ 
4ecumulacione  pecicorij  &  po{se(sorij,prohibettce  vcrumqne  iimul 
«ommifceri8econfuiidi.R.eaiffim^,  quialiidemquiobdnebicinpor 
'fefibrio  vincacurinpedcorio,«ademleQcendaipiipo{selfionem  ad*' 
diccs  ^  abiadicabts:  nam  ludex  in  vendicadombus  prscipic  vi£^o  vc 
rei  p9fi«(&onedeccdac.cil.n  radone  &ien(kicaconcipiiencendanon 
poteft;<i|i^^dobcrudanc  Canoniftx.  Im^  (iiperflttum  &  iliurorium 
fiiii  i.pitiilM^iiIiiiifLi  II  liii  I  por$c(soriam,quzonminovana&if*  - 
tuforia  fiecj^&Acendam  de  dominio  couiun^m  SC  inco^dnend 
redditam^  fittftrit  agidtr  &  prob^ 


&eIuroriumeftUadprobationcm'C  dc  probat.'  Quamobrem  caae 
&  dodipragmatici  eam  ctimuiationem  vicabunt,  ludices  eam  rcu- 
cicnt,iubcbuntque  vtdeinterdiaopriusacfqttiatimagatur:  Nam 
I  udcx  ex  officio  fupplere  poteftea  quae  pcrtinent  adordincm,ad  vim 
&  fubftantiam  iudicij  ne  fic  elafoiiumiiidicium,8c  lis  vaaa,  vc  nocad 
tic.  C.  vtquxdefuncadUocat.part.Iudexfuppieat, 
Ab  his  diuerrum cft,  ncCobftat  quodin  iurc  dSdtur  9C  fupil  dixi- 
'  mus  in  rubrica  deintcrdidis,  plcraque  tttficrdifta  habcrc  canfina 
•    propriecacis  admixtam ,  iioc  enun  tantilm  fignificat  fmgulari  iurc  ia 

Suibufdam  interdi^s  adorcm  pon  vinccrc  nifi  pcaecer  poKcfiionem» 
eiure  &  ritulo  doccat ,  quafi  obiter   per  confequentiam  poficflki- 
nis2  non  quodpcritotium  dicc^o  moneai:    mifixat  cum  ^ecicoric^ 
^r^fl  nccdcperitono  pronunrictur.   Haeocumulario  ctiain  liugacorihns 
mnfi^  volcntibus  negaca,  mult6magts  reiidetur  iis  nolcnribus  t  fiquidcm 
•«^«'••J  inuicoalterolicigacore,nunquampoceric  alcer  cumularc  pcrictirium 
cum  poflcffioiiis  licc:  Inccrdiftum  ante  omniafinietar  toKum,fufpen- 
fopcritorio.  Dequatene quidem  Ki  dubitarc  aadcant  qui  cumula- 
rionem  admittunt,  cum  &  ipfis  iuris  canonid  iodsquibus.iUam  fiifti- 
nent,  ccrtum  fit»  vtrumque  lirigatorcm  vltro  cgiffeipoficfiorio  8c 
'  petitoriofimu]»iiuiiquamver6aiisinuitucumublcu)n6m£ift^ 
rics. 

^  £x  fiipiafcriptis  facilis  iequeturcafuttm  9c  faaorum  fequeipriam 
TUiudicario.  fingeTiriumaftorem^gifietantibiiudido  pofscfiono^ 
ac  Seium  rcum  excepifsc,  tum  de  fiupofiefirbnc|,tum  de  rei  dominio, 
quodfiiuipcfieafieritintenttoncperitori&,acexdpicndo(vtaittnc) 
contraTiriumaftorem,quod  hequc  pofiefior,'neque  dominus  fir 
vUomodo.  HincpermocttsTirius^tercontril  vindicattit,  domiiiitt- 
que  fibi afieruic ,  quare  lis  inter eos  dc  dominio  conteftata  &  inftru- 
da,  qui  caJluseft  capiris  i.  ext  dereftit.^oliat.iunAoc.5.  ext.  decattfii 
«4^^/  pois.  & proprict.  In  qno  Canoniftf  non  dut>itant ,  ^uia  litigatonim 
conlenfiis  adeft,cttmntu:tperirorittm&  pofscfiorittm^  vchis  capitu- 
Jis  continetur.  Et  cap.  fignificanerttnc  ext.  de  teftib.  exccpto  (vt  aiut) 
in^erdido  vri  pofiid.  propter  impofiibiie  &  perplexum^oe  quo  fnpra^. 
£^o(inquinnc)  agenriinterdifto  non  refcrtur  ncc  obiidtttr  exce- 
'  prio&quxftiodomiiuj,iikihocvdit&  defitodoniinio  quoquerc-i» 

plicet,litemque  conteftetur..Harc  vcrd  rciidmtts,  &  idemfiatttimttS,. 
quod  in  Speciepraeccdeiiti:  fi:ilicet  qttamttis  litigatores  Ycfint,non  ta^ 
,  mcn  pofie  vinmcationis  ariiitcrdi^  caufis  fimul  cttmttlari  9c  confim^ 
di.  ^cor  vtroquecifu,  tc  nuxim^in  pofteriori,fipoft  ccqpriim  inter^ 
di6riiu4idum,Iitigaroresvkr6adiiii(ceant&a<hnitcantl^emde  do-  . 
ninio  :acfiiper  co  foloconteftarioncm  £uiant;^ittdidttibqttcconfti« 

.  .  ^  .  .      *  cuunt^ 
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l>ETITORIIfET  POSS. 
cciuiit^cadt^  ominb  po(&|G>rio:  Toaclis  de  pedcorio  folo  conceila^ 
tati  mancbic  ^la&:marte  (iio  decurcec;Mucari  enim  poceft  libellus  cd- 
{enlu  parchil. C.  de  edendo.  eo  camen  non  impecucur  adorad  po(l 
(eflbriumance  ecepcuni  acqueincermiiTumreuerd»  rufpenfo  pccico» . 
rio,  vcaddo  {emper.Ita  demumfiTidhuc  res  inceg^ra  iit:  noa  eft  aucem 
sncegcaii  lis  de  dominio  fit plene  iam  ordinata  &  inftcufta,  fencenciac 
&  fini  proxinu^  nec  enim  di|FereCur  &  fufgcndecuramplius,  nec  pof"  • 
iefibriu  admiccecur  ex  argumencb  capicis  de  caufa  poileiC  &  propr. 

Vldmaponclo  &{pedes  eritexdX  nacuralicer  S.nil  commune^de 
acquir.  po(Ici£  cum  quis  tancum  ccepit  vindicarc  5c  agerc  pcdtorip  iu-  ^j^-^ 
dido,  Deinde  videnspoileilbrium  iudidum  iibi  elfc  vtilius,  aC  tUtlUS  vindiaitm 
vt  aic  (Saius  in  L  is  qui  deilinauit  D.  de  rei  vindicat.  eeit  interdi&o  vd  ff^  '"^'^ 
poiud.  hoc enim  ci  permiccicur,  namcceptum  petitonum  non  jmpe- 
dit  quin  regreflus iit  ad  poiTeiTorium,  vt  expreilim  eo  S.  tradicur.  Vn- 
deminimeft>quomodo  intetprcccs  contra  cam  apertu  expr^am. 
.  quetextum  clamcnc  hoc  cfTcimpoilibilc,  vc  qui  vindicare  coepit»  pofl 
agacinccrdido  vci  ponidctis.     Impoiribilcipiis  videturexeoquod 
vindicans  dicic,ac dicere debet adueriarium  ciTe poneiTorem^tantum 
abedvtfcpoiridcrc  concendac:  idcm  veroiiagatinterdi^^o  vtipoflid» 
dicitac  diceredcbcc  fc  cflc  pofTcirorem :  quas  pqfidoncs  iibi  inuicen» 
repugnare  credunt.  Vnde  illi  cfTiciunt  regniam  hanc^  qtti  vindiaure  cat» 
pit^  remmttitkurdicio  vtipo^,  Cumautem  vidcnt fus  reguke  omni- 
noaduedatxeum  l.nilcommune,  quo  exprcirim  &  in  vniuerfiim  ca- 
uecur  eum  qui  vindibiuic,  pofle  agere  vd  poiTid.  iili  hanc  eius  s.  regu* 
lam  gen eralcm  nohinc  efle  geneialem  v ohmcqu e  tancQm  obtincre 
infinguiari  ficextrauagandquodam  cafu,    nufquamfcrc  contingeo. 
dquodafflconcurniduiJistantilmpoireirionis,  cum  naturali  tantum 
pojOreilione  ,  quotiesillc  qui  ciuiliter  tancumpoiljdct  egic  aducrfus 
eum  qui  nacurahter  tantum  poiTidet,  arg.  L  cLmi  poifidcrc  §.  i.  D. 
dc  acqu.  poiTcfs,    Egit  in<juam  rci  vindicatione ,  tum  inccrdida 
vci  polTidctis.    In  co  cantum  cafufpcciaU,  5c  raro,  putant  cfTc  poi- 
iibilc  ius  gcncrale  cius    nil  commune:  in  cxccris  omnibus,  imo  ra- 
lionc&riurc  communi  pucanc  circ  impoflibile,  vcqui  cocpic  vindica-* 
rc,  poftcaagatvti  pollidccis:  Qiianquam  id  ficn  poirc  Vlpianus  difcr-  ^'^*  #: 
tc  &m  vniuciium  allcucrcc.  C^nquam  id  etiam  probctur,  cx  cerca  nivmiit, 
&  vcraintcrprctationc  lcgis.  Officunn  D.  dc  rci  vmdic.Qua:  cumcx- 
plicat  tritum  illud,  in  aci-ionc in  rcm,  antc  omnia  rcquiri  polfcirioncm 
ia  rco-:  fubiicic  cam  pDircirioncm  liifficcrc,  qux  locum  habct,  m  intcr- 
diclo  vn podidctis,  hoc  cfl,qu.L'  paric  intcrdidum  vti  poilKictis :  In 
quo  ruihCiCquod  rcus  contcndat  fc  poilcllorcm ,  ncgccquc  adoictn 
pqjAj^c^  qui^;Ln^t^|;|^  leum  diif cnccm  fc  poilidcre ,  poLcs  a^ic  ia? 
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DE  CVMVLATIONE 
terdifto  vtipoflidccis,  ctfi  prius  vindicafti,  nam  qiii  cocpit  vindicarc^ 
poflcflioni  nonrcnuntiaujt,  quodctiamratio^rcnfusconimunisla- 
tis  oflcndunt. 

Eadcmpianc  (ententia&interpTetatio  eftle^s  Ciim  fundum,$. 

^  vnde  ^  ^^*     ^^viarm.vbi  Papinianus»  EHmqmfimdSmvimdiamitaBeoctfm 

^      '  quointcrdiBovfdevifotuitex^mripenimeii^ 

nihilomimuh»teiriiBoreSieAgo-eplM!mt.'Ex<yx&>\^^^  (imilibus, 
tum  cxitjirecanottico.ceEXum  eftin  vindicationem  coeptam  &  inS^ 
tutampofTeinterdidhmiinferri&qadfiiupenfidttd^cQrpcoquc  pett- 
torioinftituipofrcirorium.  Haec  ver6obtinent,etfi  priuTquam  age- 
rctur  vindicatioiic,  po(re(rioturbacafuinet,  nataquc  interdidia£tio 
qux  prior  moueri  potuifTet :  nec  enim  eo  minus  poil  in  peritdrium  inr 
•  curret^  illudque  idhtbebitac  fufpcndct ,  vt  fup.  notauimtis.  Ac  multd 
magis.obtinebunt  (iquotemporc  cocpta  eft  rei  vindicario^  nondum 
turbata,velablatafuenat  rci  poflcifio,  nondum  compctcbat  interdi- 
.  dunL  Nemo  h)c  dubitabit  ppponi  interdi£bim  &  dinerri  pctitoriiun 
CQCptum,  ex  arg.  dida;  I.  naturaliter>  &  d.  1.  cum  fundtun,  cum  tit.  dc-  * 
cretal.  vciitcpcndence  nil  innouecur^qui  maxiinc  in  rci  pofreflionc 
vimiiabet. 

£xijsnon(vtatii)  cfEdes  &concludescamukri  petitorium  &poP- 
^&pif.  (cflbrium:  nec  dices^qui  coepit  vindicare  agit  nikilommus  interdido, 
fir^fr^  ergo  vtroqueiudicioiimuiexpcrictur:prauaenimillarioe(l;Pniuam 
*^  cffc  docet  exprcisc  icx  j;  C.  de  intcrdiftj  qua:  ait  ordi  proprietaris  & 
poiTcilionislitcprius  tradari  dccidi  oportere  quatftioncm  \  o  VcC 
iionis,ideinl.(i  devi,  D.deiudic.  l.ordinarij,  C.der&i  vindic.  Si  priiis 
tra^etur  poiTc^rium,  fuftincnd.i  dc  ditFcrcnda  cfl  inccrim  lis  dc  pro- 
prietate:propo£co  inccrdi£^o,  flacimfilccquicfcit,  fufpcnditur  qu^- 
ftioproprietatis,vc  locum  faciacintcrdido  anccomnia  flarira  &cclcri 
reformationedelinicndo,  priufquam  dc  vindicarione  dpminij  quauis 
ancc  cccpta,-verbum vUuni ficri poflir.  Dcbcr, inquam,poiIenbritui 
iudiciiun  non  modo  prius  definiri,  fcd  ctiam  ad  cftcdum  cxccutio- 
ncm  omni  no  perdud,tam  in  polTcillone  quam  firudibus ,  itunptibus 
JitiSjomnidamno  &co  quodinrcrclt  refntuendo.  Antcqiiam  hxc 
omnia  rcfl:ituta  fin^  vi^s poiTdQrorio non  auditur  vindicarc  volens, 
;nifibonis  ccflcrit ,  hocenim  liccr ,  vcait  RebufFus  in  conftitutioncs 
Regias :  Ceiiio  bonorum  pro  fatishidioneelt,  quamuis  n  on  p  ro  folu- 
^pne:  veruntamencum  ifteceiTerit  bonis ,  iunbus  &  a&ionibus  fiiis 
omnibus,  adioncm  dc  dominiopodca  nonhabebitnecexercebit,fed 
Curator  datus  bonis  ccflis,atqiie  crcdicores  eam  pcrfcqucntunatque 
resiudicatainpoiTeirorio^execudonijuradctiirjn  ccllabonafuo  ordi- 
jteintcr(airtf»:oscreditores;         ^  . 
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•  PETITORII  ET  POSSESS.  U 
'  Suprarcripaomniadeprohibicacttmulacionc  pccitorij  &pofrc(ro«^^*r^^^j- 
rij  generaliter  obdnctic  quarcumque  res  in  litem  deducancur:fiuc  cor* "n'''\ 
yporales,  mobilesaUcinimobiles,fiueincorporales,vc  {eruicuces  &iura 
quxlibcr,  dc  quibus  vt  dfe  alijs  rebus  interdida  competunclfe  vindica^ 
ciones.  Neque  hic  opera  conrumcnda  eft  in  rcfcllcncia  corum  opinio- 
nequiexiurecanonico  putantin  rcbusihcorporalibus  ,  (eruitutibus- 
^iuribusadmitti cuniulationcm pctitorij  ^  polTeirorij:  maximc  ( in- 
quiunt)  filitigacorcs  id  vclint.  Aiunt  ncgjtonam  Sc  confcfToriamcu- 
muiari poffc  cum  inccrdido:  ncquc  tamcn  id  vlld  rationc  vcl authori- 
Caceprobant,  rcdlcuibustantuni  inoincncis  qua:  pcrnotata  fuperius 
refutanturiatis.  Fatcorinintcrdictis  &:  ludicijs  polFclioiijS  feiuituru, 
iunum ,  &  rcruni  incorporalium  rxpiilnnc  non  tantum  pollcirionis, 
fedctiamiuris,  ciculi&rdomini)  probacioncm  ficri  vclcciam  rcquin, 
vc  cih  vulgarc  in cauhs  pofTefTonjs  bcncficioru,  dc  quo  fup  ad  Rubnc. 
dcinccrdid.  5cad  cit.  vtipoflTidctis,  cap.dc  probat.  Non  tamcn  hinc 
generaliccr  collitucsrcgulam  ,  quod  ncgatoria  &:  confcjfrona,{eu  vin- 
dicatio  fcruicutis,  iuris  dc  rci  incorporalis,  fcu  pcciconum  dc  ijs  ludiciu 
dircctc  &:pnncipalitcr  inftituatur,  cumulctur  &r  lungaturcum  coruiu 
iudicio  poilbirono  ,  quod  folum  conftituitur  &  contcftationc  litis- 
continccur  j  cui  fiadiiitur  &:  admifcetur  probatio  dominij  &  iuris, 
hoc  rantiim  idcofic  vt  inquictata  pofleflio  dcfendatur  ,  ac  intcr- 
didum  dominio  fubniium  liac  mdius.  Quamobrcm  in  eo  iu- 
diciumi?on  confticuccur  ,  ncquccciam  ludcx  pronuntiabit  dciurc 
&c  propnctate  ,  fcd  dc  poffc*Hionc  tantum,  vt  ratio  luns  &:vf»iis  o- 
ftendit,  omillis  illis  Canomftarum  dogmatis.  Hodie  in  intcrdido  rc- 
tincndx  vcl  rccupcranda:rcimobiIisautfcinoucntis,quod  cfl:  vetus 
intcrdiftum  vtrobi,cx  vfu  tribunaUum  omnium  dc  rci  dominio  dif^ 
ccptnturfa^la  vindicatione  prchenfione  &:  fcqucffcranonc 

,  rci  mobilis  petitx:cumulaturquc  hiccaufa  poflcirionis    propnctatis, . 
&dc  vtraqueflmuliudiciumconfl:ituituratquc  pronunnatur,  rc  ad- 
dida  vidori,  vtmonuiadinterdi<5tumvndc  vi,cap.vit.  dcforo  com- 
^tenu  in  iincSponteDei,. 

^  •  DE  INTERDICTO  QyOD  VI  AVT 

CLAM,    tlB.    43.    D  1  G.  '» 

Itvli  s  libri43.Digeftorum  qmpcrtinent  ad  intcrdiiflumi 
vtipoflTidctis  a  tit.  17.  vfquead  tit.  23.  iungimus  tradatum  de 
interdido  quod  vi  auc  dam,  pcrquod  ftatim  rcflituitur  dc . 
coUicuropus  faftuminiblo  yiaacclam  cum  damno  altcrius :  cflquo. 
velutiquxdiiQappcndixadincerdidum.yctpoflidecis.  Hoccnim  ge-  • 
aeialBeftpro  cnnMCa  ^ofreiEoQe  cuiufcunquciei,qii^  ycl  natura  fiii  • 
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>^  DE  INTERDICTO.* 
vcllcf^cccnrcciirimmobilis,  nccnon  fcruitutis, prxftationis  aut  iuris 
cuiullibcc.  Quarc  (i  in  fundo  raco  &:  a  mc  pofTcnb ,  vcl  in  fuo  vcl  in 
alicno  quis  taciat  opus ,  quo mca  vcl  fundi  mci  vci  mris  mci  pollcllio 
impcdiarur  &:  turbctur,  agcrc pofTum  intcrdiclo  vti  poliidctis.  Si  u- 
mcn  nouum  &  iliicitum  opus  nondum  fit  pcrfcdum,inIubcbo  ik:  fifl-a 
illudpcr noui opcris  nunnationcm.  Si  factum (it  vi  autclam ,  vtar  m- 
tcrdido  quodviauccLun,mlioc  vtantcomnia  rcflituatur  &  tollatur 
quodviautclamfadum  cft.  Qupd  quidcm  mtcrdidum  vciluis  cft 
mccrdido  vtipoilldctis,  quiahocilico  non  fiftitncciiihibct  noucad- 
tcntacum  opuSjfedcxpcctancb  cil  ludicis  fcntcntia  dcfimtiua  qxiar 
vnmncxlitigatoribus  m  poircirionctucatur  atquc  confcruct:  nili  il 
qurjido  pendcntc  caula  mterdidi  vindicia:  aut  fiduciana  polfcifio, 
Galhs  RecredmtU^  vnicommcndctur :  vclres  fcquellroponacur  nc 
partcsadpugnaautarmavcniant,  vtantcmonui.  Dc  comparationc 
&  concurfu  horum  trium  intcrdi£torum,  vidc in  cap. vlc  traftatus  dc 
noui  opcr.  nunt.  Interdidum  igitur  quod  vi  aut  clam  ipccialc  cfi  ad- 
uer^us  ea  opcra  qux  in  Tob  6c  drca  {blum  &  pr^dium  nunt ,  vel  pro- 
priura,  vel  alienum,  vclpublicnm,  quxque  fiunc  viaut  dam  cum  altc* 
tiuidsimsio  &pr2eiu(ticioil  Ll.fialius,^.iiocauimus,D.  qubd  vi  aut 
dim.  Hqttomodo  difoac  &  non  difFctacabintcrdi^o  vu  poUidcds 
iequenciadecebunc. 
rkimetti  Ad  vetbahuius  Rubcicae  notandom  eft  in  iore  Vim  habere  varias 
ismww;  appcliaciones  vari6(que  ticulos  Sc  cradatus.  Rede  veceres  D  D.  fai- 
bunc  vim  compulfiuam  cflein  ciculis  de  ijs  qua:  vi  mecu(uecattj[age(b 
(unc»  cu»  qttisper  vim  campulfiis  quidagiccoccaiiit,gcric.Abiaciuam 
in  dculis  de  vibon.  rapt.  dun  res  mobilis  aUcui  rapitur.  Expuliiuam 
in  dc.  de  vi  &  viarmaca»  cic.  vnde  vij  QC-derefttCttCiono  ^oliac.  cdm 
pofleilbrdepraedio^  fbloper  vimdeiicicur.  Turbaciuam  in  dc.  vci 
po(Iid.cib(i  poiTeilbr  pec  vim  q^ddianam  vd  (btidam  turbatur  in 
polleflionereiimmobilis:  vimacrocem,  vim  improbam  tc  amt^f^pf^ 
ruhieen  in dculisadlegcmluliam  dpvi publ,  Hancvero  vim  dtulibuius  ap- 
MifHkMf^  pdlant  viminquietaduam,  cilm  per  aliquod  opnsin  iblo  vi  auc  dam 
'^'  foAum  noces  yel  meae  poileilioniy  vclprxdio  meo>  vd  iuti,  vel  deni- 
'quedbnod^eaincer^  opus  non  6eri.  Ergo  visMciefercnrad  opus  vi 
pLBtnm  in  Iblo :  non  tamen  re&ctur  ad  vimiblidam»  actocem  &  arma- 
camcttmccetnveianiUBfiiflaBC^  hagccnimciiminaliaftiottccocroecttr 
pcrlegemliiliamdeviptittaca<8&de  vi  publica.  Sediuecviainqttieo- 
duahttittsinterdidinoneft  delidttmy  vtnec  vis  tucbatiua  interdidi 

.  vdpoffideds:  idednottten6«arnoiln(ettti6Kopecarijqmiiiffittto>« 
ilro  eam  vim  €u:itui^  vt  inf.  dicetnr,  nocat  Barti  inl.^.  §.fi  tttcocis^faoc 
dc.  Icaquchic^vim.fiiiaplicaap^^a&fer^  quoddiaaam  dkcs  exCiccr.  bc 
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'     '  QVpD  VI  AVT  CLAM: 
iJijs,vidclicet  cilm  ta  per  me  denuntiatus  &  prohibitus  ciuilitcr,  n  c  hi- 
ciasopusquodmihinoniurenocct,^cis  nihilominus  contra  nuncia- 
tionem  &  prohibitioncm  meam  vtcumque  ciuilem  &  probabilcin ,  tu 
vi  fecifle  videris.  Sicin Hbc tit.  acapitur  vi  Bi^hmi,  &  ae  ea  tanciim  vi 
ftatuit  hictitulus,  InfolovtfiShm  opus  ilico  reftitui  ac  tolh  dcbcrc:  ^MtJir 
Tamecii  exalijshuius  difciphns  regulis  addcre  oportcat^ctiam  prop-  prmtu, 
ter  opus  in  folo  fa6bum  improbc  per  vim  armatam  pofTe  agi  tancu  m  ci- 
uiliter  hociaterdi£):o  quod  viaut  clam>vt  opus  ftatimrellituacur.quia 
vim  armatam  nemo  cogitur  inuitus  aecsfiiteajmiii^ter :  &  quocics 
(iippedt  adioduihs,  ^xc  potefteUgi,  omiiGlcrimiiialt  perrccutione^ 
nurxim^tn  ptitianfiddi6tis&finMliSi»yexcit  Ccfd.  yt  nemo  inuitus 
agete  velacai£rre  cogacur,  qupd  fupril  reculimiis.  Hocmodo  vi  C^Stu 
optisad  vim  quoquc  publicam  &atmatamptodilcerur ,  lic^hic  titu« 
Jtis  eam  vim  ndn  oommemoret,  vc  in  Li.  $.  quid  fit,  ctim  §$•  iequenti« 
bus.  interquos  cx9%fed,&  Arifbo^noca  m»  fd  vi  auc  dolo  Mdc  ne 
prolubereciir,  nedcarecur,  nc  quid  concraeum  fiac»liabecipro  dcaco 
£c  prohibico,  non  hBcom  pxo      haben>  fie  ex  $.  fi  quis  cancum,noca 
ftfodpropteraadatism  velnonorem  &  reuerentiam  alicuius  vltr6  re- 
snitcicur,  impreiTio,  vis,  mctufuenon  eft.  Item  ex  $.  vlcaim  Li.  Sitttc 
volimtMte^necdolamsiio  meo,quis  meagratii  iniuciam  &vim  faciat» 
notl teneoc,  Addel.3. inprincip.  I.5. §.(1  quis  ci^m  denuntiailetl.ii.^. 
£c  hocinterdi6bim,&l.  vim  £idc  ao.  hoc  ctc.  vbi  clam  didcur  fadum 
opus  quodiicab(eace &ignoi!anceTicio>cuiasincereftnonfieri:  Icem 
co  celacby  non  monico^  tion  denunciaco :  fiqtiidem  nacnra  &■  qualicas 
operisauc&di  fic  huinfihodi,vc  nondebeac  fierinifi  priiis  Tido  de-- ' 
ntinriecut  :Wc^  ciim  ladeasintellig;ic  aucincelligere  aebec  Tirio  ius 
^quod  e6  lod  compecere^  vd  Ticio  iniuriam  &  damnum  per  id  opus 
non  iureinferriaacqueideo  Icic  veliare  debet  Tirium  prohibicurum 
o{>osfi  eiinnotttiflec :  maxim^  fi  iam  dc  ea  re  litincer eos  ccepta  ctstt,  c 
nam poftea fii£him,  vd  &  dam  cenfecur  fa£him,&  ante  omnia  rcfHtuiv  '^k 
turactoltiturper  hoc  incerdidum.  In  fumma,  dam  BiStum  cd  quod 
quisciimconcroueiiiam  haberethahicur6muercputarct>  aut  putare  \l' 
«lebetetfiBdt^  ac  celandianimumhabuit,\^eftin  1.3.  s.clam,  1.4.  l.^.in 
|ritiapio&§$.(equenrib.viquead  $.iuecvetbail:ii..$.hocincerdidtu, 
liocriCk  cuml.quocuceI&,  $.vifii£bum>D.de  reg.iur.  Adhunc  modum^< 
ecfipalam'&pubhc^fiaccalcopus^nonminiis  viaurciam  6tdum did- 
tun  qticmadmodum  ciandeftma  matrimonia  fii^t ,  iicct  coram  &  pu- 
bhcc  cek^^i^>  fi  ptorcripriones&  banna,  &  alia  finc  quibus  legicimat:^!^- 
non  runtni^c&jomiccantur,  vc  parentum  &  curatorumneglc^aau- 
tlioricaSyincniSb^ 

^  Qb  quam  rein&:  cauiiumlecur  incerdi&ttm  quod  nraoc  dam  cqi^  0^fm4 
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A'*'     ftatcx  fuperioribus,  tumcxl.  i.  mprincip.  &:  §.  i.  &§.hocintcrdid^um^ 
1. 7.  §.  not.'iunnus,&  fcqucntibus,!.  8. 1.  i?.  1. 11.  §.  quod  ait,vcr(ic.  Si  tx, 
men,  1.  i^.^.i.  &  2.1.  vil:jcit20.§.  vlt.I.  vlt.  §.i.  &  1.  hoc  tit.iunfla  I.  r. 
D.dcnouiopcr.  nunr.  ExquibuslociscoUigitur  hoc  mtcrdiLlum  ad 
,ca  tafttum  opera pcrtmcrc  qux in  lolo  Hunt,  vcl  circa  folum,  aut  aibo- 
rcs  cxcifas,  &:  ea  qux  i'o\o  vcl  xdibus  pcrpctuo  cohxrcnt    affixa funf, 
latolo  mquam  priu.ico,  communi,  publico,  £icro,  rcli^iofo  :  addc,fi 
opus  noccat.  Qm  autcm  huchis aufcrt  no  tcnctur  iioc  mccrdjdo,quia 
folo  &  tcrri'  vim  non  adcrt,hoc  cil:  m  lolo  &c  tcrra  nil  vi  aut  clam  Kicit . 
Vcru  ccnccur  vcl  turti,vcl  ali;s  achonibus  ^  intcrdi^is,  puta  vti  poiri- 
Arhtrrs   <ictis,vndc  vi,6>:  Icgibus  hiliis  dc  VI,  prout  cafus  incidciit.  Quod  atti- 
4)tiU€,     nct  ad  cxcii.i >  arborcs,  prxtcr  hoc  intcrdidum,  a<^itur  etiam  crimma-» 
litcr  dcarboribus  furtim  cxcilis,  li  clam  &:  furtimammo  iurandi  quis  . 
^         arborcscarcideritl.pcnult.&toto  tit.D.arborum  furtimcxfarum.Qui 
tituluscft  dcarbonbus  non  tantum  viautclam,  lcd  ctiam  furtim  &: 
aaimo  furandi cxcifis.  Potcil  vcro  aliquis  vi  aut  clam  facerc  opus,  Sc 
apborcsvel  quidalmddc  folo  aufcrrc  viautclamjputansfc  iurc  luo 
vEi  :ncctamcnfur,  nccfurtimfaccrcdicitur,  quarcnon  cftin  cum  a- 
^o  arborum  furcim  carfani!m ,  .fectintcrdidtum  Qupd  vi  aat  cbm.  Sic 
difFcTC  cic.  orborum  fartim  cxfiocum  a  tit.  Quod  vi  autGlain'. 
.^tw    Habecincerdidom  quod  yi  auc  dam,  omnis  cui  nocet  opus,Iicccin 
Mtef.  alieno  non  in  fuo  folo  ndhim:  licet ille  nequc  doininus,ncquc  poi]e(^ 
Cot  iic  ^iindi  cui  nocec  opus:  GjSidt  enim  quod  fui  inccrfic  opus  noa 
fieri.hiik  dacur  frud:ttario,  acqueeciamcolono^c.ondtt£bon  iieorit 
incerfit,£damnuaIiquodadcosindeperneneric  1.  ii.infine,!.  laiiic. 
inquo  ifieciculus  mulcii  diilerc  abinterdi£bo  vci  poifidetis  ,quia  hoc 
competit  tantum  habenti  polTeflionem,  in  qua  iacis^ft  eumrai^  rnr- 
batum&imp.editum>quamuis4ul  adhuc  detrimentt  inde  petculerir, . 
videl  5.$.  iiquis  cuml.  ii.'$.fipoftea9&  veriic.  nam  &^.c<ilonum>  fic. 
S.  vlc.  cuml.  i£.  Li$«l;i^.  1. 18;  &L  vlt  S.  (iftercus  hoc  ric. . 

liltconcraquosagcrcpoilumus  hoc.tncerdifto  commemoiantwr: 
fiX  Jttiir,  in  fcquentibus  lods.  In  1. 1.  in  princip.&  $.1.  hoc rit.  vbi  vctba  (bnt ad- . 
ueriiis  turbatoremfeunouatorem»  ^fitrtti  re/ert  vtmn  mficimdi  hju . 
imt,fmerumyjtu€ri  emm ius pmm  delmit,  (^ciliccc  pcr  ludicem)  »0»  imtaris 
si  /»«r 4/,/®''*^'^'»  ^^juidifmomrf,  De iis per  quos  viaut  dha ,  &  mal^  quid 
miHmh    BiStam  eft  noftro  noix^ne!>  6c  commodo ,  quacenus  teneamur  docec . 
kx.^.  s.  h2c  Vjcrba,  hoc  rit.  cnml;  6,  kii,  $.  tutoris,  1. 13.  $.  ft  calonu^ . 
6:].i$.$.i.Hocprimibnpoftto,fWn»4«tf  tuonimquisfectt»aut  tuo. 
^  .      iufrui:atemeft,pReftareteneris:Namindominij  &po(refnonis  vfitt 
JB£  exerdrio,  quod  fad^nt  domeftid  tui»  mandaco  cuo  fiicere  prxCv^ 
nuincur  inquit  BarLldco  II  mecccaarium  habueriSxiliuiiuic  ribi  Scmo 
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hominc  opcrantem,  vct  facicnccm,  non  cum  co  fcd  tccum  crit  agca- 
dum  hoc  intcidido,  nam  h;rc  vis  non  cft  dchdiun,vrancc  djximils. 
,  Vcrumliquid  tuus  leruus  tccit,nccnommccuo,necmiru  tuo,non  tc- 
ncris.  Idcm  cft  dc  colono  vcl  conducl:orc  cui  tundi.  Quod  ad  fcruos 
minillros  &famulos  nolbosaccinct  dc  iis  quarcircaminiftcrium ,  vcl 
oificium  quod  ipfis  mandauimuscgcrint,  tcncrinosaic  Barr.ml.  ne  ' 
^uid.D.dcinccnd.  rumanaufrag.non camcnfiquid dchqucnnt,ncni- 
pc cicranoftrum mandatum:nam  co  incerucnicncc obligamur,at  vci  o 
(eruicxcuiancurinlcuibusdelidisnonmacrocibusd.  1.  II.  Dcniquc 
fi  in  (crui  noxa,  faclo,  admilTojdcprchendicur  domini  culpa  vcl  negli-  ' 
gcnti.1,  is  tcncbicur.  vtfi  fcruus  in  a:dcs  a  domino  condudas  ic^cni 
immifcrit^quianondebuitdominus  talis  ferui  opcra  vti,Lvidcamus 
D.Iocati>qux  tradanturcoDiofius  ad  tit.Naucr,cauponcs,flabuhirij^Sc 
ad  d.  1.  viaeami^s.  nota  in  cf.l.  6.hoc  vulgatum  &ad  multa  vtile,  m/t^is 
^mequiimtiimniprxfliferimtenwi.  Sic  Vlp.  in  tk,  deminoribus  &:  .-lii- 
hi  CxpeaitinitioiujpeSlo,  res  difcerni  &  dijudicari  debere.  Item nota  in 
Lj,i,  notauimus  &  f  s/cquentibusl.  8. l.  lO.  Qm  in folo  vcl  publi- 
*  eo^  Vd priuato,  opus  ^cit  vi  aiic  dim,  &  circa folum ,  vcl  arbdres  vi- 
neas,  &  resfimiles(ircdias9nccnoncaquac{blo^coluerent,vtibi  pcrpe- 
ta6  iint,  ceerccturhocmtcrdt&.Sicat  ille  qui  putcum/ontc^aquam 
aiterius  comipcrit,  /'0)^m  emms^  vii^tunrdqiut  vtMji.  n.  in  prindp.  hoc 
Gt.  Qupdad  ri:agna,  Iacus,&aijas  priuatorumaqiiasj  in  multis  caoiis 
accompdaripocefl^'  •  ,     -  *  Jtnit  fi^ 

Exd.l.ii.  ^.i.cbmLvIcf .  fi  quis,  didturettma4  'qucm  ius  fcpulchri 
pcrtinct,n  auid  in  eo  viydamstioiie  fiat,agcfe  interdi^^o.Qood  vi  aut 
d^m.  Qupd  dubicatione  habere  videtur,ex  eo  quod  (epiilchn  nerao  *  [ 
dominus  efl^l.13.  $•  qu2e(itiihocdc.Loca  enimfacra&  rcuigiofatialliu»  • 
ia  bonis  fttnc^  titulis  de  rerum  diuifione^&  de  acquir.  r^rum  dominio. 
SiinnuUius  bonis  &  doqiiniofiintaiicnnncpoindentur,  quiApoflTcif^ 
fto  e(l  pars  dominij,  cQm  duae  fint  parces  dominij,proprietas  &  po0e£l   .  1 
fio.  Inde  vulgo  drcumfertur  pto  iimbus  auc  prxrogaduis'^  (cmonis, 
procefliom^  fepulchn  &  fimiliiim,  qu^  itbi  laid  &  priuad  arrogantin 
£cde(Hs  &  iacelliSynon-competcce  interdida,  quoniam h^c  loca 
iacra  Sc  religioiafiiit  in  nuUius  bonis  dbminio  &:  polieifionerquarc  no 
iare  a/il-ionis  &c  iaterdi^ti,^  offido  tant^  iudids  nobiIi,{ticcurntat 
in  iis  of&nfb  bc  htib.  Exdpe  iura  patronocom  &  fundatonim  quia  to^ 
tius  Ecdeiiac  vfa  appcobata  fiiertmt,  vt  {upr a  nocaaimus.  hax  non  ob- 
ibnt,qafavetafuatdeiiiterdidorednendxpo({e(fiofiis  quod  poiTi- 
dend  tancikmdacur:  nbnaiitem  de  inceirdi£to  quod  vi  aut  clam ,  quia 
dacuretiamnonpoiieironyncquedominos  dbn  ctiam  ob  locum  pu- 
♦  hiicum  detur,  qucm  non  poilldemus ,  vc  di^^um  cit.  Itaque  Jicct  %• 
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pulchri  6c  loci  icligioli  ncmo  litdominusncqucpDfreflbr.d.l.i^.  omS 
isad  qucmmslcpulchripcrtincCjlioc  cil,  quiiusnabctinfcrcndi  mor- 
tuum,  acTethocmtcn.iictoli  quid  viautclam  fadum  (icin  fcpuichio, 
non  vtiqucagcrct.vtipallidctis.  HAcrationc  fi  visauc  violcnria  pro 
ijs  luribus  tJidj.  lit,  compctit  intcrdidum  vndc  vi,  fcu  rcdmtcgranda, 
vcladio  dc  vipriuataautpublica  ,licccaIioqui  inccrdidum  vci  poffi- 
dctis  vix  compctcrccprarccrquampatronis  &  fundacoribus,  &ijs  qui 
ab  Ecclcli.i  vci  a  Parocho&:  parcccianis  aiijfuc  poccftacein  habcnri- 
bus  ius  illud  obcinucrmc  &  libcrcpolTcdcrint,  vtdixi  ad  tit.  vti  polli- 
dctis.  lib  Canonici  8c  Chriftiani  iuris  prarcepta  diucrfa  funt  ab  his 
EchnicoruI.C.orumlcgibus  qu^craduncmsfcpulchriadpriuatosper» 
tincrc:  namfcpufchrainhorcis,agris&:  locis  priuatis  h«ibebantur  fic 
poilidcbancur  iurc  priuaco  famiharum:  Indc  ius  ad  fepukhruni,  ius  fe^ 
pulchri,  quamuis  ipfc  locus  canquam  rcligiofusinnullius  bonis  e/Iet. 

Doceclex  15.  in  princip.  compctore  hoc  kiterdidum  non  mod6 
aduerfus  eum  qui  opus  fccic,  vcrum  criam  in  eum  qui  iblam  pofGdet 
•inquoaIittsfecitopus,liccthicinuito  &:infcio  domino  (bliidmoli- 
tus  (kti  cottcia  eom  quipoflidet  opus,  vc^l  locuni|in  quo  opus  fii^him  eft . ' 
teStc  agitar,vc  toUacidquod  in  wo  viaucdim  ^iftum  eft  meo  preiu- 
dicio,  velfiinnoxiuseftyvcfitkempntftetpatientiamcotlendi  operis, 
Litf.infineiioc  cicdummodopcobcc  fe  innoxium,  ac  Ce  imiico 
ignorance,  in  fuare  opus  ab  alio  fa^hun  eile,alias  in  dobio  prsefumintr' 
ab  eo  ^ftvm  opu  s  quod  in  (tio  repeticur.  Adde  nibilominus  ifto  onuC» 
€tihi    r>^po(Ie  eum  qai  fedcin  cocum  conueniri,arg.  d.L  Compedcquo- 
que  aduerfiis  eum  qui  viauc  diUn  in  meo  aiauenc,  foflam  feceric ,  qui 
ad  ianuam  meam  vei  fundum  meum  quid  fixeric ,  vd  refixenc  (eu  a- 
uuUedc,  ftercus  per meum  fundum  culeric>  qui  in  {epnlchrum  &  mo- 
numentum  habuic  proie£tum  aut  immi^um  quid.  Non  tamen  in  eun» 
dacur,  qui  duncaxac  icer  per  fundum  meum  feceriCyauc  aaem,lcporen» 
egeric>  venatufue  fueric  fine  vUo  fado  opere:nam  hoc  incerdi^Eum  eft 
cancuin  aduerfus  opera  in  fundo  viauc  cUm  fada>in  hoc^  vc  re> 
fiituantur.  Verumifte  ahis  a^onibus  tenebtcur,  vei  vdpbflid.  vet 
,  damniiniuria  dariex  lege  Aquilia,  vel  eciam  iniuiiarum>  iuxca  Gt6d 
qualicacem  &acddencia.  H^cadlegem  vlc 
#i  Quid  li  plures  opus  aMquod  vi  auc  clam  fecerint,  an  vnus  ex  his  im 

fiunm,  folidum  pro  totare conucniri  &  exigi  p oHic,  an  finguli  tanc4m  pro 
parccfua.  Si  omnes  fimul commoni  confilio  vi auc  dam  feccrin t  opus^ 
quodmihinocec,  inmeapocefiacecft  vnum  ex  his  iblum  conuenire 
&  cxigereiniblidum,quocafucan:eriimeIiberancur>non  aucem  ab 
ifio  cui  regrefiiis  eft  contra*fbdos  v t partes  fuas  damni  pndlent  Sc  co- 
cribuanc:  HuiusfiU^obligarioindimduael^  o^natnmqmda pUmbm 
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fNrmiimlofiSb$meJfj  fingHlos in  folidm» obliggt,  aic.  Vlp. Poirufll tattca-  , 
oum iiDgiijis  experiri,  hoc eft,  iingulos  acque  omnes  fimul ad /blidum 
coniieDirQ  vt  ungulifimulyomiics  pr^denc  (blidum ,  fic  quilibct  par* 
tC9n(iiam>  cxluuleasD.diereg.iuns.  £conccado£inon(imul  omnes 
Qommuniconiilionec  con^itacionefiid&opus  viaucdamfccerint^ 
Ad  proprio  quilibec  &  qua(i  reparaco  coniiiio  fecec}C>  ica  vc  candem 
offlttesvAiim  opus  fecerinc:  non  pocetitcum  vnoagi'in(glidunvptOki 
oannibuSiiedomnescohueniaminhocvtfimul  omnes  ^dum  prx- 
ftenc>  quiltbec  nimirom  pro  parce  fiia :  ica  vc  tolhds  porcionibus  foli- 
dum  emdacur  vni  pedtione>  inftaida^&condemnadonc^dJ.adea. 
Quofic  vc  vnius  Ticji  conuendo  &  exaAio  nonliberec  rodum>  quta 
Mt  Titras-pro  parcema  tantiim  conueniii  U  exigi  pofiit.  Hic  cfl  icn*  - 
fiBdi6bcl.t5.$.fiin{epulchro,hocdc.iecimdikn«ai)uxde  indiuiduis 
alibiexpiicancnr#  r»m  ^ 

Filiis&etfedusiftfusinterdtftl  Mceftvc  viaotdam  iaftum  opus  t^^h^' 
ance  omnia  refticuacur,  &in  piiftinum  fiacum  reponatur:  neqise  id 
cntcabicceus  quam  uis  exdpere  &probare  vclicfc  iure  fccifre;  nam  vis 
fii^umquc  clandcdinum-roddunt  a^bunalioqui  ciuilcm,  omninoln- 
ciuilem  &illcgicimumrl.i.  camLftSUuc,ho«di.  Qobditexdpiatreus 
fie  efibin  pol^lione  ^cien  di  talia  opera/cicnte  fiqndenrc  ad  ueriario^ 
tunc  rcs  redicadincerdidum  vci  poflideds :  dequapofleflionis  cxce- 
pdone  vidctur  ferc  accipienda  lex  3.  $ .  H  quis  paiatus  hoc  ric  vt  fic  ei 
aon  obfleclex  lA.  deniqii^  vbi  reiicicur  iuris  excepdo.  huc  vide  ca* 
pucvltimumtradatus^denoui  oper.nunc.  Prxtercain  hocincerdi^fco 
reus  condcmnaturinlidsaeftimadone^>  velquod  adoiisincereft  opus 
fadum  efTe : in idque vcnitiemoedamnum &  dctrimencum  quod 
-  ^or  habuit  propter  calc  opus ,  cuius  damniprobacio  incumbic  a&ori» 
.  ^iaquodincercflin£idocon(ifti^l.qi]acenusdercg.ini.  Quamqui 
aliqtiandoidquodiBcereftieiHlainnumprobfliea^or  nonpofiicnec  ' 
debeataliter  quamperiuiamencum  in  litcm  quodfidqcius  commic^ 
ttturt  Quandopropterdolum>  deli&uin,  &vim  improbamrei  non 
c/l  poiTibilis  aut  £icilis  probado  einsqiiodre  vcraamifTum  eft,tit. 
Pig.  de  in  licem  iurando,  &-k  fi  quiiin  tantam»  Cod.  vade  vi.  luie  • 
du2i  calc  iufiurandiunyaftotisfidei  ic  rehgioRromnino  permicritiir 
fine  vlia  caxacione :  vfii ver6>mc^u5jladex  damnurh  &ia^csmifli> 
}>tobabiiem  caliiureiiurando  affirmatam  ardat  ,ininutcque  iuxtapev- 
fonarum,  cemporum,^faculcatum,  &  aliorumindidorum  quahtatem> 
vc  iam  diximus.  Ad hnncarticdumpertincclcx  15.  $. inhoc  interdi- 
£ko  cum  fequcntib.  lex  S.vlc  lcx  lo.^.vltiipc  tic.  Damnatur  qubd; 
reus  in  hcis  fumpcus,  I.cum  quein>  D.deiudidjs>&in  omnesimpenws* 
^«d]a^ndi& to^lendi  v^J^pone^diopeds^i  acmpefiipfereus  viauc 
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<dam  fecit :  fi  v  ero  alius  in  eius  folo  feccdcipfo  in£69  vci  nplentcreus 
pofTciroi  fundi^ebetontibipadenQam  toUencjiQpoqi^^cjL 

Li^.  infine. 

CaCiisaiicemAonnulli  ruiic  quibnsliQicincef di£him  noniiabec  vim 
^*'     vUam,  ceiTacqne  eiiis  cffcdos  redicittonus  v  cl  demolicoiius,  &  ftaciQi 
Aon  refticuicur  nec  deftruitur  vi  auc  clafa  ^uftum  opus  ^  ied  a^QlT 
cancum  dc  cauia  propnccacts  &  de  iure  opecis  an  iic  iiciciirB  necnc. 
Pmn6,li  tib^pus  iacere  pcrmifiero  velaliitf  meo  nommeppcei^ami 
habens,  1.3.   lcd  fipeanifero  iioccic  Eam  vero  poceflate  fi«n 
rerUmciuitadsProcu9a»»f»S7n4>^A<iminifl]acoc  <fePmri(>>jQifi 
lex  vcl  ftacucumnninicipij  plus  eis  concedacconcra  ius  comimtne^d* 
l.^.s.planeycxquo  Baccol££alijnotanc  eesnii  poile  di^oBefe  vei 
diminuece  fine  vniaetiitaceciuium :  &  Regem  Frandacnoii  poilc  a- 
lienare  ciuitaces  tegni,  ciuibus  inui cis.  Secundo,  ii cibi«eyBnhibc?Biri 
pamcus  fim  in  iudido ^  ic  iaucondnend  oilcndcre  me  iure  meo  facere 
opns  :addeiiiad{dactoncmdbioCeram  dc  rclliciieado-operc&  fV»* 
ni  damno,  fi  pofteaid  iudicacum  cric :  cu  vero  per  moras  ho«ic>gQtitt 
♦        proceles,  tamccgo^ocptumt)pus  abfoluam  conccmpca  dcnunciauone 
tua:  ncqneiiocca^i  vi  auc  dam  taccrc  diccndus  rum,vcpotc  (aluis  cibi 
dc  iure  opcds  adionibus.  Sicincelligc  didam  I.3  J.  fi>quis  paracus»  & 
l.y.^.  liccrccod.tit.  cftquc  exccptio  vcUimicacio  adl.4.in  princip. 
•  vcriic.  &  parui  refcrc  eodcm.  An  rcusaudiacur  cxcipiens  fc  dfcia 
.   '  ponclBontradendi  opens,  fup.accigimus,  nccnon  m  cap.  vlc.  crada- 
tusdeitoui>oper.nunc.  Tcici6,ccnachuiusinccrciidi  vis&  clfc£lus, 
rcminionc  fafta  prohibicionis.&:  nunciationis,!.  ^.^.aic  Pra:cor,hoc 
tic.  Remilfio  nUaliudcftquamlaxamcntum  nuntiationis  &:prohibi- 
donis,  velpcr{atifdationcm,  vcl  pcrPia:torcin,qii6  liccat intcrim  o- 
pus  facerc  & abfoluere  finc  praiiutiicio  xuris  Iitigantium,  cxdr..Dig.dc 
JjJjj^Kemifrionib.quod  diccmusinf  Quaito,  litu  viautclam,meodamno 
tjuidfccifti :  cgo  vcro  velincontincnti,  vcHalccmincia  annum  idcm 
rcpofucrim,  &:  dcmolitus  fuero  viaut  clam :  non  tcncbor  hoc  ir.tcr- 
dido,quia  vim-cadcmvilicct  ita  Lcpcllerc:  addccum  naodciaminc 
«  reumodcracionccutcl2c&  defcnrionis  inculpat^  non  culpada:  Ai4w, 
id  cft  propria  tuchoricate  a  priuato  adtcntatum  opus  contra  me,poC- 
f\immartu&:  priuataauthoatatc  idem  tollcrc  ex  magna  &  ncceiraria 
dufa,  citia  vim,  carderaautfcandalum.  Namalioqui  ciuiliusac  tutius 
,eftpcrIudiccmopus  rcmouerc,ncyis  &  fcditiohincindcfcquatur,  1. 
'7.§.bciliilimc,l.vlc.§.fiadianuam,hoctit.l.cxt.at.  D.quodmct  cauC 
Quinto,  ccffachoc  intcrdidum,  ii  quisvicini  ardes  ahamuc  rcm  vi, 
.  auc clam,  hoc cft,  vicino  non  monito,  vel  non  conicntiente ,  inccrd- 
.(iicac  daaQiicus.clUbi(^ae  dolo  oulo  #  iicd  impQUcnce  jieccflliRicej  v^ 
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lil^eret  &  atceret  mcendium  libi  proximum  &  imminens  ex  vicinis  ^  * 
ptaedijs  &  a^ciificijs :  quamois  meiiQS  dBbclianc  demolidonem  k  ludice 
Ibci  de  plano  &  (btim  edam  viu^tanci^m  voce  impecrarcyauc  per  eum 
«iu(a«fe  ii^flum  id  &cere,  1.7.  $ .  eft  5t  alia^hoctit.  cttmLquemadmodu, 
Doialcgeai  Aquiliftm^.5.  $.  quod^aic,  D.de  jncend..ruina  nauf.  vnde 
^  Bro€araicum,Kcmaiienamindubitanter&jna>ntinondperitncam 
fofltmi  deftmicre  vcmeam^  quasalijb  feruafinonpoteRic  >  pencufo 
certoenpiam  rHAcpeitiner  qusftioiniperlegem  Riiodian^domiiii 
«diimiqm  el'dem<Midoneincendium  euajunCyinid  damnumcoi^ 
^tibuere  debeanc,  quod  vnlg^affinnacur.  Icem  vtnim  incendij  ruinS- 
•iniiibus£tfdreteneaturisex.cniusdomo  velpnedioignis  eftortus 
ciiip^iiil^^quod  jfirmacBaldus.  vide  locos  dcatos  apndBartoIum  in 
d.f.7.  remiifiu^  vtaiunt.  InreainaiicemDropofitonon  teneor>finulia. 
«ulpa  in  me  eft:  alittdenim  foret  fi  nondbm  ignis  vfquc  cd  perueniA 
{cr,  autnon  ita  fiuil^  necflsdm  peruenirepoinidet:  vel  fi  nullo  adhuc 
•rco  inceitdioid  fi^cecim,  quamuis  poftea  incendium  orcum  fiienc  ex 
c|uo  pencurae  e»airxdesiluequasincerddi>noiuamen  liberor,  Qim 
fequens ca/Us fmmtmmftkitmtm ptrfwkt  W cmfrm  nocnmtm (Sr<&* 
mmumierm,  menon  libetit  inoxa»  vnlnere  &  damno  pdi^  daco^d.. 

5calii3iiocisadl5,&l.  44 D.xleGondi€lr. cridc  Icemfi  quis  vi 
aucdamfecedcoptts  quotnelior  cauia  fiidaficagricui,  noncenecuc 
llocincerdiftOi  d;!;^.  s.pUnM^M^fi  pcrjdiionnocuic>quia  datur 
hoc  jnterdidum  ei  tancui»cnHis  incerei^  ac  pro  damnodaco,  lti6, 6c 
1 18  Jioc  d&  Pbniquecefiacinl.i9*  vecfic.ficamen,veciic.  ecfiaceruum 
<ttol;io.pi»^ia»iaaui}&ec^  *  proaceRio  fii6- 

-oenibWdfllecfi»:  mmluBcaBdibBi^flc^do  tant^fiiidnencv^ 
^bsreiMrpcrpetao:  ledjlijradionibusvcehdttm-ed^na^  di^eo-  * 
-tiflime^auetiQ^dttflbneaftiones  confnndanciir&  commii^^ 
: '  Gdxh  aneem  clma  incecdifta  intcaattnimi  veldind-cempus  pro-  f^ij*^ 
-foiii  ddieant^^ptodffiibiioii  dencoram       idooin  liemper  15.  eci^r. 
ilio.fioctit.  qmedcurincni  qaod  cempns^debeadiscerdim  quod 
'viauc  dam :  Aore^ondeCttC  pofifannumcelGireboc  incerdidQm ,  <e 
«nsioelaprononpropom^ficitti  aliaincerdifta»  vi^plurimum  anwdla 
fimc»  aiHHqtfefileBno  9c  pajtiencid«xidngumar,4^<^  aiaximi 
'ftcoac.  Noarcaaienanniss  bkcedit^  oacceic  indpicadie4&cempofe 
•^ao^oielBovi  tedimfaicmccrBacbac^  o^risiAri  aut 

"^^^)  vtieraacuriniiicerdido  vadevj^in  vci  pofii<Kds:ledcanid|B 
curric  a  dicpcrfe^  &'CcmfiiminacrMed^di.*t$.^lro.  vcrficcam- 
diu.  ynde^qaamdio^datac  ^nilftiawo  operii  ^«odfic  vi  auc  d^,^  . 
«aindiunon'Curdcilfeanni|n»^pdo,4]tt«can^  opus 
vlaiic  d&mfiiftufinft  abfokmnn :  qo^pcidiieccdituiiipiilttcC  i^SMwdNi 
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«  ferfetttfitvU  &  mctos ,  tsuadta  nonfcunk  ptaeicripdo  aduefifiirauii 
.  qui  propcer  vim  mecumue  iuftji  no  potuic  s^cre  nec  exequi  ius  iiifii>  L 
I.  Cod.deaimaliexc^c.  quodad  dutcates  &ditionesab  alijs  Princi* 
pibus  vioccupatas  etia  per  annosmiUe  vulgo  prodncuncoinnesDD* 
Aiia  auoqueiiic  cattoe(t>  quialiocintecdiftumcompc8ataduer(iis^ 
.peia  nda  &  perfefta:Opens  aucem  nout  nuntiaciacotta.coppca  opetm 
vCantiim,l.f.D.deoper.noaini2nt.  Ergoben^didcur  htcannum  ce- 
derc  i  dte  perfedi  operis ;  camecfi  verom  quoquc  iic  po  (l  nonciacib^ 
nem  &  prohthidonem  a^  eciam  poile  quodvi  auc  cUm,  cocpco  cancu 
«cqueadhttCCDttliimmaro  Qpcte».vtoonftat€X.ttculisde  nouiopcc 
.niiRC. 

^IX'  Ca]Sisiduoex^tuncttr,qujAHisnonindpithicaniiQsil/dic  pcrfe£l& 
operis.  Pnmus  cfS^  fi  nautdamccrpcum.opusomnino  fiiencdcreli- 
dum :  ab  eo  emm  cempore  annum  comptitaEd  necefle  eft  ciUn  ab  alio 
-cemporenequeac.  Sccandus  eftjlfi  dibn  £i£him  fit  opus in  loco  abdt* 
«0,  iiibtemneo.;.  U.  (imilibus,  itt  vc  eiusnocida  ad  adorera  pemcnice' 
. vixpocttcdt»  iaftdmqua  habeac  ignotanciaecaaiam :  cunc  Qoa  conit 
4mnuSy  quia  ^do  &:  dolo  aducdanjigtioracum.eftopus»  d.  1. 15.  vnde 
.regtll^  QmdoloMUfafrry  celacus  &  impedicus  nonpocai^agerc,&uis 
»fiiumexeqiii>  hiuononcardcccinpas  &pcsciaipdo,vtaiiil^di^  eft, 

JITVLVS  D£  REMISSIONIfiVS 

£  M  t  ts^ro  N^M  tfaCbcnsperdneca«ldctthimdeopcdsnoiiil 
tiunciacioncy&adpciinamparcemhtbricae&ciciiii  pracoedo- 
ds  QjipdvimtcUm^  fcilicecad c& quivi  fiedc  opus  in  (blo,hoc 
dk  qui  denunciacus  6c  prohibitus pecme,  v  c  in  iUidco  opere ^on  peiH 
.  eac>  nihilotniniistedt,  per^cque  opus  ^ceta  annriadflnr  vd  pro- 
Eibidoiie  mea.hlc  per  edi^cam  de  novi.operis  niidadencb;aim  quod. 
viauc  dam  cogicur  fladm  &ance  omoiaicfkicuerc  &  cc^ere  qapd  iia. 
:vi&  clamfedc.  Verum  quias(iepeiniaih|ni«in^o.iniuooiumei^opcca 
,tc  sdificia  caepcsl>  ilico  deferi  niagno  cumanconimodo^^m  maxim^ 
•in.vibibiis  Uao.  $.tieinde  D.  de  noui  oper.  nunt.  remctiium  PritcOF 
acculic  petcdi^liun  detemt/Uonibus,  caioshaBc  fumma  c(t  Si  cui  fic  ias 
rvel  £i^cas  Sc  poceflasnandandinoaamopus»  &  prohibendi  nc  fiac^ 
.  4|aoiiiam  eius  inccrilcccnec  valecque  interim  pcohibicio  9c  nuntiado, 
4iccpocefl'Ca*negle<^a  periici  opos:  nifiremiitafueric  &qaa(i  itiipeii- 
laviseitts,incedmdumltsdircepcacur  dfciure  &  dominio  <^>eris>  aa 
^'dcitmftc  necQe:pcndcncclice  fiiie^eiudicio  iuris  ^arcium(vcaiunO 
opus  coactnuabicuTjdata  ccmif&oiie  nuiittadonis^  ea  foriq^niodo  ^ 
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cafurquole^eainconcedic.Sic  inceliigeiiancl^efiivMcaai  ietettdC» 
iionibus  ciiinl.  lan  pnncip^D«dcsioiiie^r.  nunc.  ojniflilnugni]glo(^ 
faibvinvcfboeirww**.  ' 

*  Ficaucemremiflioplunbusmodis.Pnra6per{ad(3aDonemTdrc^  ^ 
pcomiifionem  dacam,  velrit^obkcam  a  reo,  dc  reflituendo  operc 
omnidamnofipofteaiudicatumeht  Sccnnddpcr  Prarcorcm  qui  cx 
iuila  caula,  eciam  deplano  ea  remillionem  dareppcefl,  inccrim  &  fine 
pnciudicio<$miic  pnndpalis.Tcctio  ciun  cx  iufnmma  &mani^fta4cau* 
fa  po  tcH  coneemni  ninciacio  &  opus  pcrfici,  vcin  L$,  qais  xiuos  fic 
icqucncibtt^  D.  dcnouioper.  nuodac,  vnde  Inccrprecum  vulgus  coL 
ligit,  nundadonemmaiutcftofi^notoriecalumnioiim^  fic  improbam 
poflecontsenmiy^ppUi  conrinnari.Hgc  igiturremiiliomomencanea' 
cftacc^pQCalifrycIoquuncur  veceres  gloiiacores,  ficiACehm  dum  Cu^ 
periurcopccislicigacur,  acque  dum  rcntencia  definifiuia  ejq^edacui:. 
eemifno  quxficftcr  rcntentiam,dc  iure  dc  dominio  opecis^cattia  plcne 
cognica  didam,pop  cfl  proprie  remiifio  &  laxameqcum  Aunciacionis^ 
inS.ppcitts  efl  res  iudicaca  dc  iure  opecis,qua;  lacius  exponetur  ad  cic. 
de  nouioper.nunciac.  Supcriera  oocenc  quomodo  incerdidum  vci 
poiT  difFeracabintcrdi^to  quod  viautclam:  doccat  inccrdichim  vct 
pollid.  g^piieralicerdaripro  rci  cuiufLbccimmobilis  velhabicxlocorca 
immobilis,  poiTeiGone  impcdica  6c  turbati,(lue  palim,  fiuc  vi  &  clam« 
perradhim&impedimcncimi  quodIibcc,iiucopus  cam  in  foloquam 
excia&lumfuchtcoepcumnueperfcdum :  Sc  folo  cancum  poflciroGt* 
compctit,  vt  cipo/Tcmo  recincaciir&confcructur,  nbn  vc  confeflit^ 
£>c inconcmenci  quid  reponacur  aucreflicuacur.  Interdid^um  vcr^ 
Qupd  vi  auc  dam  cfl:  tantum  dc  opere  quod  fit  in  folo  &  circa  folum, 
iiue  propriiim,  fiuc  alicnum,  (iuc  publicum:  &:  dacur  cciam  ncc  domi- 
'iio,  ncqucpofleflbripra:dij,fcdcicuiUsincercllopusnon  fieri.  Dacur 
inhocfolura  vtanceomma&ftatimrcllicuacur&:  coUaturopustadu 
vi  aut  clara:  ambo  autem  ceflant  poft  annum,qui  tameu  varic  ia  vcro- 
qucmterdiclo  compucacur,  vcdiduracft.  Ac  nouiopcns  nuntiatio 
compccictantumconcranouumopus  cccptumnecpertcctumjVt  fifta- 
tur  &  inhibeatur,  ecfi  non fic  fadiun  vi auc  clam,  &  ditur  ci  cui  nocec . 
nQU^m  qi^aunqiieinioco  £^1;,  vcmox  dicemuiu  fpomeDti.  • .  . 
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Am  dixiraus  intcrdida  vti  poifidccis^Quod  vi  aut  clim,  ^  dc 
npui  operis  nuntiac]one,firaiile(rc cradanda,  quia  fupc  con- 
curracicfcraucuo  expliccnr,acin  raulcis  fibi  muiccm  fubfidio 
iiQ^  quaauiisvat^cjc  v^££iie |>f  ^poAaaciu:;  iqlicef  ,¥(ipojU4,<^us  vx 


.  DE  OPERIS 
thihi  ^dlTidm  ticeat  vti  an te  poffedi:  qttod  viittit'clii»,  vtQpva  vi  aar 
clara.  cQ^tttiti  vdpafe^bimtefticiiatttriuitisd  Opetunoui  t)(U 
ciatiOyVtptoceflas  vel  continuatio  carpti  operis  impcdtAciir  ttiiiiUb^ 
cUt.ttec  ttU  di^ecfis^diitis,  interdiais,  formults  &  rcg^  cottdlicn*- 
tot ;  9ctdaAtik  hGtiL  &  Opera  hou^  tentata  fimul  re^idiiitit  &coerceit^; 

diii  iu  tifi^  1rk<  huiiis  diiputationis»  In  titulis>  quod  vi  lUt  d^m  8e 
id^noiiiopcrisnuht.  nuhtiarc  8c  denuntiarc  Idcm  tffb  quod  prohibe- 
tt  ^ndiitiatio  &  prohibicio  idem  e(^:  vt  in  tradatu  dfc  Adulieiijc^itt^ti 
tiontuecitcynis  ddilUntiacio  (id  eft  prohiiicio)  (pttU  per  JM- 
dninh»     patri  (ecQtldtim  ciuile  ius,  marito  iuxtiilttoce»i&  mtda,  po* 

^  teflatcm  cardis^cqtteitecuiniproopcrK  Nouiimauceftiopus  dicitttC 
inroIens,inu{itatum,  noditttecctptUin^quod  vtimeo  Fundo  €t  (bl<r* 
Tdiuri  meo  reah  fcilicct^  nou^  noeet,iut  etiaim  ioripuhlicojdimcdi^ 
fieando  Ve^  decrahcndo  aliquid  >  pnftkla  loci  vel  Opecb  fiucies  mu^ 
tttiDt,l.i.$.optoh6€cic.  Qu«unobcatt^mti>inotti«iiop«8iittnck)^, 
liocen^jveto  &mctrdicon^vkpriaspirogrediacisinnouo  opere  oos 
pco^doncc  iudexeaderecognotieric,&  iratueritaa  iuce  firfb  iicnimp 
tiatio.Poftnuntiatioltemdcbtt  ilico  defcri  coeptum  optts ,  iqiiem«il. 
iure  fiac  Lr.  hoc  tie.  Siue  i^  cuo  roio»  fiue  in  meo,^e  ili  alieno,  coepe- 
Iris  nottiimepvsquodmihi  nocear»(iue  in  pttUk^  ^qiMffllispcittatt: 
rci  m  ea;  rtOn  offidac,  vcpoftea  dicemu^. 

e»    Tnbus  autemmodis  hundatur  &ptohibecur  Opu^iMitittm.  I?rim6* 
quando  finciudice&iudicisauthohtaee^ycl.  i.s.  nUnciatioliic,nuh^ 
Cia  pcrobteflationem  U  {Arohibicidnem  verbo  fa^Umextra  ius  in  re 
pranenti  &  in  ipfo  opere.  prarTentibus  Romanis  ciuibtts.  Quam  poft. 
teceres  quordam  redc  dixeris,huntiationemlknpiicem,  ytabaliis  fis^- 
cernatur.  Secund^  nouum  opus  nuACiacttrper  Prxtoteii^  cdm  is  an* 
dita  expofhilationc  &  quarrck  noui  opefiis,  itkfct  opus  nouumfacienL 
ti  nuntiaripcr  officium  &  appanciohem)arg.  1.  5.  $.  meminiifle  i.  i^. 
iioccit.  Hxclohgcfiiimior&  tuciorell,nccitafacile  contemhittrr^  > 
Eamque  folamhout  operis  hfmciandi  fiormam  hodic  in  (jaUiarecOi.- 
ptam  cfTe  quidam  volunt.  Tametd  viderim  a£ta  lids  in  PariiientiieBa»- 
cu  di^ceptatasanno  1545-  T>c  opcre  nouo  nunciato  coram  apparitot^' 
per lapiUi  ia^um,ab  Abbate  des a]ieu^,prouinciic  Pid!aiienfe.  Terti^ 
nouumopusnuntiaturiadulapilli,  cum  ador  lapidcmproiicitfiiper 
nouum  opus,  teflaturquc  fc  illud  inhibcrc  ne  quid  vltm&iCiSoiebant 
Romanicummulrisfolcmnibus&fymbdlis^  necnon  ccmcepcis  ver« 
bis  formulirf^ute,  adlioncs  a^bufque  iaris  fegicinlOs  ac  cittilcs  exequi 
cxcrccre,  vt  matrimonia,  matfumi/riones^^eaiimdp^tiones,  tc- 
ftamcnta,rriancipationesyvindicationcs&(imilia  quflt  omitibus  trita 

iiinc.  Tres  aucemiapides  iik  pcoiid  folicos  t[uida»  ptiBltpoftece  cdnji- 
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^  ■     tKOVI  KVNT.  ^t.^ 
^Af^i^  Sp«fid^«^^^ffia9»ii^  libeliis  Tca  ^aT^^^fiqxiibiis^ 

I^mIw  i«»epf0«p4rfl^*]4i6»P»  qiwois^^  nQu  tahtum 

49i  ^i&fi^iSfi  le^mi  in  «yij^  opcribys  obtineac>quibus  iapidcsauJU 
f&tqui  ^Mimm,  nimis  k^m  l«gwiit  idum  lapilb,  non 

f^^yyiy,  Ift^  CTftMnMOS  njwi^^i  npuiiinopjtis>inter  fcmultiun  dif* 
fayp4«l><y:  fii(.i|ilfiqiPIHir>«aAximccx  I.5.  $.  mcmiiiijie.   Omnis 911- 

taC,I.|.  ^.»©iwwtipi»m,cuni  {c<^c»t|3»s,I^J..ip.l|9<ftt,  Acqueji 
mi$mSQtmmmmei^4!^t  U  iuce  ops  facerc,  cQ0|«iit$e9€  Ce  litig»* 

i»f^p)mw.i««iiif^io^  l-i-^* ^ppft-  Qhj  nm|tiat,pftK 
mQ4i|loS!6cmenA>rw(eup^r^catorem4^bct  admetiri  qujM^itum  Or 
perisi^Ai&^wiks  Mque  in  tcftationem,  id  e(k  adum  nuntiarionis 
'  ]i^rr<,ytappjNieac,^.qvu4poilearprctanuntiarione  fa<^um6iericl.8i 
f.  f.  fciendui9,hoc  tit.  vbi  modi^i»  llQC  eft  meBrurxquibtisarcificei 
vtuncu&  4ec;rieto  Prxco^confei||l»iaK>  Wiie  diceres  ^rpbafitvr» 

QVAM  OB  ilLEM  £T  .GAVSAM  MAJ  . 

•      J90VI  O  VBai«:  |iV«Tf  ATI^. 

Es  acau{adi£Fcrt,tUml^c>tiim^dibirxpe,  vcic  tra£bctt.COn^ 
,  didiQnum  &  aliis.Nunciatio  pcrmitcitur  non  proptcr  omnc 

 ll-opusnoijaun^rcdobMqiiod  iolo  coniun£lum  ck  quod  io^ 

%oio  fic.,atqi|e  iniUMlC.  Cm  rei  iuimobilis  xdiiicatio  vcl  dcmoiitio  vi. 
•dccnrjnOUItm  opm.CpBtin£ce^  i.  $.  hoc  autem,hoc  tit.  vndc  frugcs  aU 
terius  dcmcterc,arborcs,  {acpcs,  fyluas  acfimiliaruccidcic^non  pcrti- 
tictadhfKiliCflt^i^um,  fed  coercecur  intcrdicl^  quod  vi  aut  daro,  1. 
ii  aliusl.nomuimus  D.qtiod  viaqrdam,  vci  ctiani  intcidido  vtipof^ 
iidedS: eo  cnira  fado  turb^tur ppfleflio.  lu hoc  tradatu  oportct  vt fic 
9nftarqu<Kldam»-^qH9^taciCsquxdam  o^  cns  fadivelcapti,  1.2o.$, 
€>pus,hoctic.Ecopusnouium£accre  vidccur,  qui  aut  ardifigindo,  auc 
dccF?ib<?ndoaliquidipriftin4ii|fiw;icm  ppcris  mutat,l.  i.^.opus,hoctit. 
te.VtqtlOclmWllSjefc.CXCptjapparcatquc.  Rurfus  ntmaaciopcrtincc 
iMUKi^adiuC|iVaopera9non.a4pra!tcncal.  i.in  pnii:.  cod.  hocclhiu- 
j^iatur&prohibccurduncaxat  futuruinopus,  nc  r.Tptum  pciHcucur. 

'  ^j^ntiar^sdeiampccfedoopcrc.Ergoum  Faclummiullc  p^^^ 


^mani^^^ecrcfticuecutjNequaquam.TolIctur  cnnn  pcrmccrdidum  ;>;.m«/,v 

Tquod  vi  aucclam,  fi inloco  priuato  fadum  ell,  nccnon  pcr  alia  jnccr-  '^»**- 
.didahucpertinentiarSin  vero  mlocoficrovcl  pubhco,  coUccur  pcr 
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9c  dotniiiio^  tim  operis  cpiam  ioii^  compecunt  vifi<liGidones  &:  Icgicx^ 
Bueaftiofies  domiiiij  i€  tertiictit!S,vt'infra  dicccur.    Nouc  fiiAum  &r 
perfi^dumoplisco^t^tureriamperinterdida  vctpoffideds.  nam  i/hi. 
triainteriliAa,vc  moriui^fibiinuitemrabfictiorancin  multiSyisleiilus» 
eftf  1 1;  $a.hoc  ne.  Quinicria;;^cet  opetisccepti  fimesadhuc  nulla  eac— 
tec,nuliamqHeopiis.caepcfWilis7tameii  compecicnnacl^^  &pro-. 
liibicioprdpccrmcurum,immincns,&pr^paracum  nouum  opusr,  cx^ 
l;'io.  f  .iiueauccm  hoc  cit.  1. 1.  §.  ^diBcarc  D.  demoituoinfcr.  &  inl.i. 
S^videamushoctit.nuaciacio  fic  damni^facuri  ^inhSd  d^eliendl* 
gc«ci&:ol>tnleopu»quodnon4dccur,qttod^^ciciir,  nunciabic  c- 
tiamighorans>Sicaccipics«d.L  i.  f,  potcfb,  ncpugnetcum  h^.  f.i.  &  1. 
ZfJ,  opus^hocciC.vbinuntiatiafiicicndacftinre  przrcnci  6c  in  ipfiK 
eperc  cum  facics  appaceccccpci  operis.  Id'aucem  dcbcr  accipi  dcpleno, 
huiufmodi  imerdi^o,  quod«ft  prohibitoriffm,  deinde  refiicutorium 
fcu  dcmolicorium,cuilocusnoB  c(l,finiIadhucaxpcumiic.  Rcdirur 
^coUi  non  poftukbis  quod  non«it  Sed  primapars  edi£^i  prohihico- 
xia»  vel  fi  vis  ifGi  nunciatio  -  &  prohibicio  datur  cciam  ob  paracuTOf 
ncc  tamen*c(rpcum  opuSyVCi  di^m  efl:  prohibicio ,  &  reiticucio ,  cu 
piu  dueiunciiuius  edi^i.  Alio  quoquc  lcnfu  &  intcllc^udicifiur  nii- 
tiari  nouumopuscx  cauia  damni  infc^^irnondum-daciTcd.  fucuri  U: 
imminencis:puc4ilinlocopriuarovel  pubhconouc  quidmolicus  fls, 
vnderuinam&damnum  mihicimeo,.tibinunttabonouum  opus:  nSk 
quo  prohibeam  ne  vlcra  facias,  n  cc  netaio  vt  reititttas  &  tollas  td  quod 
poftnuntiadonemfcccris:  fcd  in  >noc  cantum.4iunciabo  vtmiliica-< 
neas-dedamnoinfe^Or  quod  nihil  facics  meo  danmo^  pr^iudidoi 
ac  nicaucaSyOpus  inhibcbo:  h^^&  ^guJamqaacdun  AUAdatio  do 
qua  in  1. 1.  ^ .  nunciacio  hoc  dr: 

9  Hocloco  difputaQC  Gloflacoresan  refe^o  iic  nouum  npds,an  qui 
"  veceraopeisa veia:dificia  &  alia  vecuibaut  corrupta  rcflituit  ac  refidt 
nonioperis  nuntiatione  tcncacur:  non  teneri  venus  eft  ex  l.i.§.ii  quis 
aedificium ,  1.  ii,  §.'opus  hoc  tic.  Qiuurcficit  rcm ,  didtur  reducerc  ad 
pnftinum  (latum  &  piidinam  formam ,  didtur  inftaurare  quod  cor.^ 
fupcum c(l, non  faccuc nouum  opus,  l.i.  D.de  via  pubJica ,  1. 3. refi«> 
ccrc,  D:dcicincrca£buquc  prmato,  l.i.  D.dc  rfuis :  &  nouum  opus  re* 
fcchoni  opponitur  in  U.  in  finp  D.  de  morcuo  infcr.  1.  (1  iu  lcgatum;, 
infincdelcgac  i.  Sic  vfufruduario  hcet  rcficcrc  nonfacerc  nouum 
opas,  l.quid  tamcitjD.quib.  mod.  vfusfrudusamic.l./.&iequcntib. 
1.13.1.17.  D.dcvfufrudtu.  I-Lccautemfentenciaprocedrr  ica,ii  cxcct^ 
^dhiTc  £icic<;  vcteris  opcris  &  ardiiicij  quod  inftauratuti  aut  aliqua  cius 
portio  liccccorrupta: nam.fecus  erit  cliccndum  fi  res cxdnda ,  deieta, 
oauaino  coriupuficiamaiongii&mo  ccmpor^vt  fi  di^mus  rcda*Ska 
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ad^ream^itavtnuiliQseittsrci  vfusficjam  a  mulcis  annis  :  nccenim 
diccresxefici^uodomiiino  fublacum  cH:^  fcd  nou'c  iieri,  1.  inter  ibpu- 
Jaaccm  $.  (acrara,  D.  dc  verb.  oblig.&  ad  hunc  cafum  quidam  refesunc 
15,$.  iiquisriuos,hbccic.vtdevctu{lisriuisiamdiu  dirucis  &:omni-  * 
no  fubueriis  incelligactin  idquc  ne  ptxdi&x  opinioni  tcpugncc,q.u6d 
ibi  dicicur,.rcfe^iionem  i iu  orum  3C  doacarum  pccmicci  iure  (pecial^ 

.  ob  Reipub.  tauorem:  Ergo  inre  communi aiiud  forcc>  acrefe6kio  m>- 
cencacayccer is  operis,  incidcrccinhoccditlum.  Prxcerquam  (inr 
.qttiunc)inre£edione  riui  vccu(li,obibieci£(omnino  diruci,m  quo  pu- 

.  Canc  pcr  cum  §.  /iq^iSyindauracioncmnouainpermicciiurciingttk-  P^ohihhto 
xi  fif  fauore  Rcipub. quod  in aliis  opecibus  non.aarccao  Scdhaeccon-  '^p^j^ 
tinere  dioinacionem  magis  quam  inceiprecacioncm  ad  cum  f .  doccnc. 
vcrbaipfius  &:  $§.  requcncium,  in  quibus  pcrfpicue  ciadacur  noui  o- 
perisnunciaci^cm  ahquando  non  impcdire  quinopus  coepcum  con* 
cinuecur  licc  pendence:  Veluciil  Reipub.  inccriic ccepcum  opus  non 
incermicci,  dum  daopcre  difcepcacur  iurc  £;idum  Gt  pecne.  Quemad» 

.  modum in iimdibus  ibi  recenficis,  nonaffirtnacur  omnino  ccilare  co-  ^ 
cum  edi^^ttm  de  noui  opeds  nunciacionc; Tcd  canciky  primam  eiu^ 
parceffl,quaB  condnec  cepcdium  prohibicorium,  quo  iiflicur  opus: 
Manecenimaicer^pars  edidi  &:  hcis  reiUcuroria ,  fuper  quam  lis  fuo 
marce  dccurric  an  iureiic  opus  ^um»  an  ver^  iic  rcilicuendum :  Vcru. 
ealiccpcndcnccopuscccpcum.non  inccipiccicur  aliqudndo ,  fauore 
Reipub.  veiaiiaiuftacx caui^vcinfr.  diccmus.  Niiigiciir  is* iocus  ad . 
i|puam  veccris  opcris  refcdionem  &c  inibucacionem. 

liUqnaeihodexefq^one&inibiUsacioiicvecerisaiicuiosrei  ve^  o^  '"^* 
peris;  vcrum  ea  nouum  fadum velopus^innouacioncm  concincar, 
ad  mulca  vciliseil:  vcancailrumvclarx  vccus,  .Ecclciia,Monailerium 
&  fimiHa,  qua?  coEnipca fmc,  fed  conim veitig^exccnc,  poillnc  refid 
&in  priilioam  fonnam  ilacumquc  reponi,  in  piariudicium  aiiorum: 
vdanprapna^ttiyHica^iBibucacifi^^ 
Qeiiio^fioris,  qua?alM>fntrequicac«rint9uioperenciuo^iedo. 
anc^€ieBS.£cdciiain  pojjicin  eam  rccincre  nouum  ius  pacronara^- 
.  iniisvtplnrimttmrnpradi^bdiflinc^ioadiubecur:  vide  canonici  iun>  ■ 
Isitefpp.mcap.cott(uluirexc.  dc  iudic.  iuris  ciuilis,iA  inceritipuiatv* 
tcm  §.  facram-de  vcrb.  oblig.  &in  d.l.  r.  ^.li  quis  hoc  dc.  an  quo 
Gtiu/Jc  quolocoprohibecur  nouaffiopus»uieoclcmcate  prohibcarur 
refcdio  ^inibucacio  veceri^  iam  corrupti:quod  criamproduci  poteil 
ad intiri^i^im  vci  pofTidccis,  an  compccac  ob  rcfcdionem  veceiis 
JicuiuS  rei  y^lj^atis.  fcd  hoc  mcerdidum  vci  poifidccis  .cx  prarccdttw 
^um  annorum  &  maximc  cx  yidnuaiini  pfolic^onc  &  viu.  difccpca* 
tpr^iil4icatui:«vcruptadAxi.  .         9--,  < 
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Inrumma\npianiisml.  5.  §.rcdctri,hoctic.  traditnouioperisnun- 
tiationis  tripliccm  clfc  caufam:  prinio  ruturalcm  cum  in  noftras  ardcs 
quidimmittitur,  xdificatur,  vclm  noftro  foloquid  noucapponitur 
autinnouatur  pcrnouum  aliquod  opus.  nacuralis  autcmcaufa  Wc 
duplcx  cft.  Primum'in  ratione  domini;  mci,  quod ius  naturx  &  gcn* 
..  tium  introduxitjlicctformamaliquanxloius  ciuileadjiciat :  naturalis 
cftcaufa  &:  origo  dominiorumjfi  naturam  hicpro  rationc  naturali  o-  • 
mniuni  hommum  accipias,  quod nihil  aliud cft  quim ius  omnium  gc- 
riumapud  ICtos  in  l.cx  hociurcD.  dc  fuftit.  &:  iurc,vel  iu$  humanu 
'  apud  Ciccroncm,  Liuium  8t  c(rtcros.Sccund6  naturalis  hic  caula  cfl: 

nuntiarionis,  aduerfus  eum  qui  111  mco  folo noue  quid  molicur ,  quia 
naturalitcr  fcu  naturah  iurc,  omnia  iuntlibera,  fundinon  fcruiunt, 
&  libcrtas  pra:fumitur,  nifi  dc  fcruitutc appaicat,l  altius  C,  dc  fciuit. 

•  5*"'""**''  Simorclntcrprctumomnia  in  vnum  locum  dcbcant  cumulari;  tra- 
fintTA  na-  «andum.hic cHct an  dominu  lint  a natura,&:  a prima hommis  crcatio- 
rm^m,     nc,  quod  ThcoIogipuMnt:ancontranaturari,  Sccontrafcculumau- 

0   rcuni,  cx  auaritia,  ambitjonc  &  cupiditatc  hominum  fucrint  incrodu- 
^^quodputaptlCti.ind.l.ex^hociuic&inl.  I.  D.dcacquir.  poff. 

*  Tradanduni  ctiam  eflcr,  an  fcruiturcs  fins  cotra  naturam,  quod. 
de  fcruitutibus  rerum  puto  inutilitcr  difputari  pcr  DD.  in  I.  i.  D.  de 
aqua, pluuiaarccnda.  Defcruituribuspcrfonaru,  nondubicantlCti 
cas  clle  corttra  naturam  in  aculis  dc  lurc  perfonarum  :  ncgant  Philo- 

.  fophi  poft  Ariftotclcm  &  alios.  Sed  hoc  componitur  facil.i  &  vulgata 
diftindionc:contra  naturamcft  vthomofithominis  fcruus,  ancill^, 
iuancipium:fccundumnatuiamcfl  vtprarditus  virtutibus  morum  & 
intcIIcdiiSjiin^  crct  lis  qui  cas  non  habcnr,hique  fcruiant  6c  otfequa- 
rur.  qu.Tahbi  fufius  vidcbis. 
o/^i*  /«•-   »Altcram  caufam  nuntiatjonis  Vlp.  dicit  cfic  impofititiam ,  hoccft, 
mtytt  ejjt-  projicifccntcm  ex  impofitionc  (cruituris  icihcct  rcahs.  ^dibus  tuis, 
fundo ruo,  impofira fcruicus  dcbcour  .xdibus  mci^  fundo  mco:  Tu 
vcro  fcvuicncis  tfundi  dominus,in  Co  faCiS,  Sc  mohns  nouu  opusj^uod 
mcq  fcruituti,  mcoquciuri  nocet,  ego  peropcris  noui  nuntiationcra 
opus  mhibcbo.  ^milis  ratio  erit  ii  non  m  tuo,  fed  in  ahcno  quopiam 
Iqco  no«umoDWccrpcris,quod  quidem  mihi  dcbitx  feruiruri,  vul 
Aco  iuri  olhciac  1.  8.  inprinap.  hoc  cit.  &c  alibi  pairim,addc 
hic  L I.  D.  de  rcmiirionibus.  lushabcc  nouum  opus  nunriandi  qui  auc 
dominium  autferuirutemhabct,!.  5.    fcd  ctfi,  1.  non  folu  in  princip. 
D.  hoctit.  Cuml.interD.  dc  feruitut.  vrb.pr<^d.l.crfiforte,inHncl>. 
ii  fcvuiz.  vindi£.  l.  in  iudicio  D.  fam.  crafc.  ciuibus  addc  regulam  Icgis 
QKl7m  ^ •  ^ •  ^*"^  autcm,  hoc  ui,fn^in  oppt(L  ^  vvbibwt,  fiue  in  yiili&  &  agiis 
mt. fiat  nouum  opus.  obtiijct  nuntiatio.  Cum  tot  &:  cam  mulcis  ccftimo- 
niis  mauifcftijiu  Hc,  nunciationcm  noui  opcris  habcrc  locumpro  om- 
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niieraitutecuiDicunqiicprxdjj,  fiue  vrbani,  iiue  niftict,nihilDfninus  ^ 
tamen  ab  his  recedunr,  atque  de£ciunc  pletique  ScholafUci  Incerpre- 
tes>putancquepro{ertticucerurfticanon  compecerenouioperisnun* 
«acionem:  fedudi  vnicoargumencolegis,  qui  viam  hbc  cic.  0^  vftm 
hMbttfin&tan  9pm  mmtiMueritddmfiis  enm  qm  m  iM  itiificst  nihd  Agity  fd 
firuiitttem^indtciifenMprekihetmr,  Senfiiseft,doniino«dificanciinruo  , 
limdoj  perquemdebecurvixaucicinerisieruicus^pGedioScmpronij:  • 
tton  poreft^emMoniusnunriarenouufh  opus,  hoc  eftfiftere  operis 
eur(um&procdrum:  (ed  iiin via  &  idnere  impcdiacur,  (eruitutem 
poceric  vindicare,  &vi!ifnttmcueri'aftioneconie(IbriaL  Sicin  iurealt^ 
quando  cni  negacurnunciaciononiopcriSyCompecic  vindicacio-ierui- 
tttcis ,  quafi  in  fidffidinm,  vc  in  1. 1.  in  mie  A£  I.  a.  Diioc  dc,  1.  fi  eo  loco 
1.  ftarum  D. &imaz.  vind,  ifto  cafii  aMUfidum  coepcum  non  debec  fifti 
ic  prohiberi,  per  alinm  locum  fiindi,  polfic  via  ^  icer  habeci,  1.  fi 
cui^D  J  {eruic.vind,1.2.  f  .penulcD.de  rdig.  &  fiunpc  funerttm.Icem 
perincerdi6l:(kmfci  poffidccis,  viacpofieffiotecineti  8e  conreniari  po- 
tetit,  iifque  remediis  fiicii  caucum  eft adotf.  Deniqoe  pro  (eruituce 
viar,  putaruntiurisauthoretnon  debere nduum  opusnunciari.  Spc- 
cialeefiigicurin  via^^fpccialciftud  poficnmin  d.  Lqui  viam^hocde. 
quxviamincelfigicurexdpereateg;i^genecaliici^  &  rcpecitafir-- 
pxinco^lc^busfiiptadidisJQuamobremmaleemiunc  exd.  l.ljui 
viam  imfimtmihm  rnfiieit  mmgnem  nmmmjofm  namm^fid  tMntmm  m 
^ttnit,  Namfiveramhoceficc»dclendxefiaiC'pcaBdcacar  leges,  quod 
nefaopacienu;  Incciprccum  verd  pofteriocam;dtse  inccrprecadones!^ 
novHB  (vcahmc)  Eiet  eas  ex  vetnftis  Scabditisgloflematis  fiippi&dilfc 
mof e  fiio»  nccrefimi  necicfiitad  dcbenc,  quiacxprxdidamm  legnm 
verbis  fi^lis»  reledds  acrepedcis»  fiicis  refidlnncv. 

Supereft  cercta  canfit  nnndationis ,  cilm  in  publico  pduatn/aliqiril^ 
£idcnouumopas»vteftinl.iil.|.L4.l.5:1.8.r8caIijsh6cdt  Hic  ani-irM 
madiictcereopoccecquodnotteficinlocop'ubli0o»aiAioceat  cancdm  <i»/«t 
reimexpdttacaf,  vetpnN^,  veliod  meo :  conc  enim'  ooacta  nottum  ^ 
&illidhnnhocopusred^  vcar  nnndadoAcj  vclud  fi  qnis  noue-&» 
eiac,  stdificecj  motour  concra  prarfcripcim  &  tec^^iBim  aediiii^ 
nim  latitud^teiirlPiiiMdafFd^     ,  cndfitddiMioft^^^^ildia^ 
^rmam  U  modum  >  otticads  moribus  8c  kgibus  przfininimy  <dft^ 
<(ao  opere  damnlW4r%Iini^Mfli^^himttll^^ 

nimci-ac  Lv4t:D .  fmium  reguild^  vc;RonKi  akitudo  aBdyktomin  etk 
non  potuit  fiipra  pedes  (eptuadnta  lcige  IttiiiiJvel  (cxaginta,  ex^ii^ 
iani  conftitudblte;  AliagCljamfortnac  vtf  iltfldiifl  jfetf  ri^  pubUc^pry 
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\m,  &can:eris,  vc  legioirapad  (oripcores  deKonift  veteri  &  eiitsaiict-* 
quicaabus/.QupincafuisctiiDodcuin  eftagec(blus  ^neque  alius  de 
populohanc  adionemei  prztipere  &anreuercere  poteft,  vcalioqiEi 
iicebac  in  popularibus  adionibus,  qust  eratic  occupancis^cic.  de  popii* 
laribvad.  Vndelicecin  Galliacefiehtpopularesaoiones  ne?  priuacis 
compccacperfecuciopubUcxrei:  tunenifh^cafu  priuacus  agccde  eo 
•  quoa  (iio  prsiudido  Sc  damno  nou^  tencacur  in  lo0opttblico|,  ex  atg, 
legis  1. apud  plures,  D.dc&pulc;  violaco.non  uum  hatecauia  pub&* 
ca eft quam  priuaca.  quod  pcrdnec  ad eos qui  in iocB.publids > auc  iti 
vijs  publids  8c  milicaribuS}  necnon  in  vicinalibi^  &  rufticis  noue  mo» 
^    liuncurquodvicinisnoceac.    .     ■  . 
S'  p  -ffcj    £  diucrlb,fi  nouum  op  us  quod-tn  poblico  fic  non  noceatprinat;  rei 
jtnca: ,  £cd  publicat  duntaxaXL,  iure  dudi  re^Uflim^  cuilibet  de  popiilo 
perlccucio  compptic>  vc  eftinrit.dc]popuI.a£b.  Nam  Reijf,  intereHqHsm- 
fltn^imosMddefcftiUwUmju^mcditpUKd^^  Id^ueverum 
de  ijs  qu£  funt  in  vfu  pubIico>  vcl  qux  communia  iufttciuibuis  tanqiil 
pluiibus  vtvniueriisiatquemagisveRun  deijs  qux  iunt  ooromatiia 
pl uribtB  vt  iingulis ,  nam^  inbis  priuacam  commodum  8c  interefle 
vertitut,.vcnot.incap.tercio  loco,ext.deprobat.  AUud  in  rebos  & 
fiindisv>icIods  publicis  ad  cuiicatis  pacrimonium  ic  acrarium  >  &  ad  fir- 
cum  vd  principem  (pc£bncibus,  nam  eorum  delenilo,  adio  ^  petieoi-r  . 
rio  comperic  (yndkis>adinini(fa»toribus,procucacocibus  ficaeenribiis 
xcs  duitatu>  6ia.  dt:prindpis»rit.quod  cuiufqiie  vniueritt.at.  de  admi- 
hill.  rerum  ad  ciuic.  pcrcin.rit.  de  iure  fifci ,  &  alijs  rituiislibrorum  ^o- 
'  (Iieriorum  Cod.  Vulgo  dicunt  in  GaUia,(ublatumc0e  ins  popularium 
adionum,  quia  Reipub.  iitin  Rege :  atqueideo  publidiuris  execucio 
&  perfecucio  iic  pcnesfpf  quibus  4  Regt;  mandatum  eft.  £x  i^s  camen 
quidadpriuacorum  commodum  vel  incommodum  perrineac ,  cunc 
'exiurcnaturali  senrium  &  ciuili  perPrindpem  appsM>aco^priuacorfi 
cricaiftio,  non  q^ia  popularis ,  hoc  enim  nomen  reiicitur^fcd  quia  pri- 
uacst  rei  cSt,  facic  lex  5 jn  prindp Jioc  ric.  Qjiod  dcni  dubiiim  inijs  oo^ 
non  funcpubUcaredcommunia^vel  pluribus  vc  vniuecfis,  vel  plaribus 
vciingtdis^  namiinguU  dc  eo  quodfua  iticcreftagonc,  &tioaam  opus 
^unrianc.  C^crum  in  fiuiuitnodi  cauiacercia  nunciarionis  sipparet v- 
riUcas  &  npce&x$s  hiiias  inccrdidi,  ex  eo  qudd  nOuum  opus  ilUdte 
moUtis  inlocopubUco,  religiofo  &:facro»  quandoquidem  inlMspo^^ 
jbflto  priaatorum  nulla  Cit,  m^priuariagereticiocerdido  vri  poffidG 
43S|  vc  ancft.diximas :  ied  vc  nauiim  hoc  opus  cceptum  ijs  lods  inhibe^ 
anc &Uftanc,  nunriarioneijs  vcendum  cric  Idem ii  quid  nou^  Budas 
^  tuo  vcl  in  alicno  p|etmeiionpoiIciro,4S^miiiii)OOcas,  ncc  enim  agS 
vri'po£decis :  liccbic  camen^aiouum  opus  nanriare,  Adde.iiiceciaia 
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QViE*PERSON^  NVNTIENT,  ET  QVIBVS 

NVNTIiTVRNOYVMOPVS. 
-  • 

X  fupcrioribiis  intelligitur  nuntiationcm  competerc  domi- 
no  fundi  &  foii,vel  in  quo  fic  nouum  opus,  vcl  cui  noccE  opus 
nouc  fadum  inaiicno :  hoc  eftdicecc,  etiam  nuntiatio  datut 
doituno fertiitiitts  &iuris,cuinocct  opus  nouum  quod  quis  in  fuo 
fatit,  velin  alicno  feu  tcrtiofundo ,  non  tantum  priuato,  fcd  etiam 
publica.  Cumautem  vfiisfmftus  iit  pars  dominij,!,^.  D.dcyfiifrudlui^^n*»»** 
quiapofreffionemjiabet  vtiliorcm  aominij  partem :  quxHtam  eft  an 
vAifiniftiiacius  pofli t  nuntiare  nouuhi  opus.  Sanc  Ci  fiat  in  fun do  frur 
duano  qaem  ille  poifidet,  rede  nuntiabfc ,  nam  6c  pro  eo  compctunc 
cicaecetainterdi^,  vcancedocuimus,44ivftr6probatyr  inJ.  i.  D.  de 
temiffionibns»  Nontamenagecnomine(blo  &  proprio  tanqui  do- 
ininus^fedcanquamfinidaattuSy  viccfque  domini^rens,  8c  veluc 
pf ocunicor m temlHam, l.t. f .yltiioc tic,  Imo fueccusa &uftttaricrin- 
aimbic,  ne  iurpofleffionis  €»6to  ilono  kedi  &  labefiiftari  p&tiatur:  quia 
omnem  Feicafam  (nHipic  fmfhiarius ,  alioqoi  non  vtereca^£b6nW 
pacer&Qa.mfquencgtigenci2nomineceneretar,exl.i.in£neD.v-^  ? 
iiifi:oft.qaemadm.catt.Uedecfiqaid,initne,D^eviufra  ^ 
G^iicptocaracorin  remloam,  nofi  egct  (peciali  mandaco  proprie- 
jcarij,  ic  eo  ignotancentmciabit,Arg,lcgis  lafiaiandumqood,  $.  pro-  H 
curacor,  D.de  iareiar.  Qupdfi  in  alieno  fimdo  adcencacnr  nouum 
opils  quod  iioceac  tariaoc  (mkad  quz  delMlir^ 
oeciir  vfii&adttamnn  non  babete  iosiiuntiMBdidra  fm 
cuins  vindicactoieaconfeiroriaadioipfiiion  oompecit^  l.i.D.fi' 
pcc  l.a.  f 4.  DSfeaut,  Hnd,  Sed ^  conciatio  dicicar in  d4.S|deremi(^ 
lionibus,  hic  quoquefrndaarioios  eflenunciandi :  neque  ia  negacut 
4B  Li'.i.iric.  boc  dc.  cib&  aic»  Jni»£btf 

icd cawiqilaii» fru toatias, ac vice 8e nomine domini  Namvcvcfit^li-  > 
leectiondiscdfta^ne«cauiienvtiU,hoce(t>rMp(^  Red^ 
.veceresincerpretes>^£b]adtts  non  habecaftmymqoci^fm^Kaflk'^ 
f«iiidi«acioaemieniicacUns»direAatni^     neqaeh<nMperis  noit* 
iliacioiiemditetottfiaficec>veramhate 
'^teipia  ntuiriabitttoattinopttiTamflcfidDtninnsf;^^ 
adefiehtiiclid,cufo$eaencus  td  fandom  &  ad)dmiiuyrnt^^^ 
h6cette^iica§(g^e  ^cntaredebet  prudenfs^;pii»(idmii^ 
pradeils  pj^j^lttn^  de  vifdquoqi^D;ltotiiRiifl.  afrtittft 

,  xCod.  j<«etii^f^j|iiiaasaiijs  nonnocete^AiWiMl^^iM^  / 
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parct  eciam  leuis  &  frmolaplane^difpucacio  denomine  vtt!k  ^hmtilit 
in  d.  1. 1.  dc  rcmirtionibus.  Quod  &  fiotirfiraftuariilSBunciare  opus 
noijum ,  porcric  vfumfrui^um  pctcre  U  vindicarcaducrfiis  eum  qui  . 
opus  tacicndo ,  Fundum,fruduarium,  &ipfuni  vfumfrufttfm  impcdit 
&  l.udic :  qua  aftione  confcquetttr  v&frttdhurius  quod  fua  intcrcft  o  - 
pu>ncmficri,dj.i.§.vlc.hoctic/Sic{kpci»ittrediiilicdamob  mmi-  \ 
mam  rci  partcm  tota  rcs,  totaquc  obligatio  in  pcdtipnem  dcducicur, 
vcin  l.Iulzauus,  D.dcverb.obLnot.inl.5.  $.idcm,D.deeoquodcerto 
loco.  Hmc  non  nu^c  fonnulanj  intcgi  ^in  dcbitum  i>ecunt^iiry««iftv 
eu  dcquits  i^ffj^ei ,  dummodo paniuiquadebitirdfet non(bllita.  Id 
autcm  vcrumina^aonecanctlm,  nonia  execntioiieobliffadonispcr 
captioncm  pignorum  vel  pcribaanim,  vtmottttt  iacap.oe  dt«iduis«. 
^r*Mr«  Hic  omitti  non  dcbeciex  $>,  hoc  tit.  vbi  contta  propcktarittm  fadcn- 
4$miBmm      nouum  opus  in  fitndo  frttftuario^non  potmnutiace  ^duanus, 
vc  nccintcrdi^fcarednendacpofleffiQnisintendcrc,  nccdominoobii- 
ccrc  iusci  non  cde  aldus  >  velalicer  aedificare :  nifiez  boc  fiifto  vfus- 
frudus  impediator  tc  dctenor  fiac » tonc  cnim  vrumfhiftum  fuum. 
frn£^uanus pecetae vindioibic.  Addeexare.f .vlt. icgis  pcarced.  Qujt 
.  M^iio  ^  vindiaiti^otxftshit findttano qaodeiullncereibnon ^diiicari 
'    nec  opus  noumn  nai,  Ergo  fru^ttadus  non  infaib^it  nec  impcdiec 
domini  opus.  qnod  noca  praL  vlttfrttfttt  lcgato,  L  xqniffimnm,  L  fed 
9c  quid  cnm  lequentib.  D.  de  viiffrttftu;  exc  ipe  ni(i  ftatom  rei,  forml 
ttdcm  dominus  immttcec  &  corrttmpac ,  vc  coUig^cur  ex  didns  lo^ 
gibus,  M  • 

uli^iU  ^^^^^  prxdij  protiincialis ,  nipendtanj ,  vd  cnbntarij,  fic^t  nirc 
I.yZr  ciuili nonltt  proprii  dottinus ,  tamen  quia  pofleflbr  eft  quaii  pcrpe- 
ruarius  ( vc  de  colonis  didcur)  9c  canquam  cbminas  fibi  ninddm  pcr> 
^tto  oof^c  nc  cenct ,  tdeo  nouttm  opus  nnndabit,  L  3 .  fioc  dt.  vtiles 
•nim  hd>ec  aftioncs ,  vciledomininm ,  vt  aionc  interprctes  vctercs» 
Dcagns  pronincialibiis,  ilip<;pdiarijs,  vedigalibus,  cmphyteodcanis» 
lcripfi  ad  dc.  ager  vcdig  j>et.  Ideraius  eft  ntperficiado  «pii  k  d^in» 
acccpic  fundnm,  vc  in  fp>  niperfidem  &  acdifidum  conftmecec/cefdl* 
que  co  nbmine  penfionem  domino  prxftarec.  Nec  obftacqii6d  qyaO 
colonus  Sc  inqniltnos  fic  >  cui  colono  cetCHm  eft  non  dad  noui  opetis 
nttnciacionem :  quia  fiiperficiarins  eft  colontts  aon  fimplex  auc  tem* 
pocilis,  fedpcrpecuanus,  ic  vnlg&didcurcbmiinis  vciltt>d.L3.infin^ 
r^fi^  bocdc^De  vauallisdcfiibditis,  auc  fimdacarijs ,  necnoo  emphyceod<- 
caifjs  pt«diorttmpofie^^^tts  nemo  duhicacoraes  ijs  compecece  a^ 
Aoncs.  Ih»ciu»c6c>edamproabfbiceniiiidabiriiiM 
lacanrdominum Ks^icnriimy  cic.de  Ptocuratorik  fts  Cicrem  lac»  hab.  • 
Hodidadid^lis^  vt  (eniicit* 
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£is  eznice  Cod.  &c  iucc  Carionico.  Vnde  cuanctoant  obfcuri  in  iure  ammm^ 
tnuftamsde  ^(clatioi^^iis^cic*  rftmm.iiab.tit.  iiidicatun)fbliu>  it 
lAij  aiiild>quiearijs  pcndcnciniure^ocipcrplexi  ,Tt  docilimus  ad  tit. 
m^ylao ,  £e  cit.  de  Prbcueicoiibtts  .*  &  cinn  Mc  pertineat  ex  plicacio 
legis^,! quipcocucatotiovlqneadfinciii, cuml6A,y MobCcun  I.15. 
hoccic  CMiqiMmrinttBi»  oiittcnda  cik.    T*utor  &  ^txoi  oouum  Tit^' 
o|ms  nundaBt,  1  7.  hoc  tit.  imd  (k  hoc  neglexednt  eo  noroin^* 
ceaebuttCUsi.7.C.arbitr.  CQt;  ttiisnegligendWipftetiaro  pupillus  , 
vcl  impobcs  nqnnfam  annorum  quatuora^dm  nunciabtc  opns  nou^ 
qnod  ubf  aoc^  Ced  cuqi  tucore  debct  infticui  cxecucio  vel  periecudo- 
AttndadouBsaq>n(IPr^rem:  iicintclli^q«odiiiccncons  aociiorica^ 
tem  reqoiridicicifrinl.5.inprincip.bocdt;nam  authontas  icquipo- 
cefteldemcdcde  aMco  curacorem  habencc.  minor  cxtra  iudidum, ' 
tura  &  comnvG|^finpcrrequitur,rcd  in  iudicio  non  ilac  iinc.curacor^ 
ck.  qui  icgiti  pcriiSn.  ftandi  in  iuSmo  iiabenc  Seruus  au  cem  non  po- 
cclbciuntiarel.  ^.f,rcruo}hoc  dr.  qoia  pronuHd  efljniii  in  iis  quac 
fadi  funt,  1 3^8.  dc vtcb^oWig^  quoiiiow^oi^obflabit lex  Proi)ibcfC| .  , 
D.  quodviautclam. 

Csedicbraiiftmdcs  pignori  dacus  cil,  nouum  opns  nuntiabic  pre 
kire&feraicnccqmrfundodcbccur,fiquis  ccrciusin  fuo  (bio  vclin  ^  '^'•("«"^ 
alic0O|fibciacopu$qnodoiyri8c(cruitunnocrat:  Credicor  enimfcr-. 
nicttccm  vtndkarepofreca&oncconfcflbdayii  vis  vdii,vc  aiuQC  In- 
,  tCrprcfCS>'Concra  fcruftntis  fundi  donrinum  qui  ncgat  feniitutcm  1. 9\ 
liocdcquardcbctacdpidccrcditorc  ciii  fimdus  pignori  danis  tradir  .' 
ViG^t cft,  quiquccenet  nc poftidctfimdum,  hiidiifquc  ruos  facir, dc 
q«acrcditorcaccipituriliudcrr(//rM«w/M/?/</m^^^  dcpi^n. 

cummulti<:f]milibus.caqocincci:prccadoprobaturexl.  I.  in  linc- 
P\dcrcttii(iknnibosin  vcibo  detemiomm,  quod  vcrbom  fi  un:ra  noui  • 
dclenc,  acrccponont,  petltioncm,  contca  omnium  cxempfetdum  tid  cm . 
Prxtcrca  certiim  cft  ei  crcditod  compccccc  intcrdiAum  vti  poilid. 
fiin  iisa  pofTcifionc  turbetur:  qnocfcidMttifliimibi^  ioprciaipcis  cMr  « . 
*^ccit,  vt  in  eo  interdi^o  dixinnss/  »f: 

Vniezfociis  ^uimdittottnmopns^mfo  communi&  incMil^  jn  fidm^ 
ibciumnonpoirenunciflrcnoomnopuspcr^icuc  tradicur  in  1.  ^s.uf-^** 
hoc  tic.  In  ciiius  rarione  cura  explicadone  qu^rcnda,  laborant  fchola- 
ftiict-jkydorcs.  >(am*£r  ci^qmin^lid^&iuspoircfrorac  donunus 
c^pr^dij  in  qub  nouefacitsnooum  opus  nuntiari  poce^l,  ab  co  qui 
ciuSfTCbtdlji^ne&dominus,  nec|>a(Icflbr  ell:  Nonhc  muko  magfs  ci 
qui  pro^j^kiii^b^^  cft  dominus^  mmcfEibitur  ab  co  focio ,  qucqfi  ca 
rcs  tangit  ,  Cuh)%lG  igoeueikifbuum  opus  non  fieri?  1. 1.  in  finc  §. 
tetisiu>cdc.Soludo  acsatky^biccdecidendiadfcjxipo^^ 
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,  luc  aftor  prapatce  tanoam  Ciu  6c  pro  (iio  incerc/Tc  poflit  nundace 
Bouum  opus.  Ac  paccemin  re  indiuiia  n^aueac  fodus  demonftrarey. 
argjegis  5.  $.  qui  nunciat»  D.  liocttt.  vnufquiique  ex  fodis  dominis; 
iti  qualibec  gieb.i ,  in  parte  minima,  Ci  vis  in  atomo  partem  habeft 
indiuiiam^ciiuis  incelle£bi  eoxiibmcem.  Vnde  iibcontr^ria  iimuf TQ- 
qwd  commime eft.meum  ejl,quodcommiine^mmm  tnm ^JHbc  cdaoL 
'illud  ,  fodus  ibdo  aduec4nus  in  xc  communi  citra  diuiiio- 
nem  cffc  non  potefl.  le^.  4.  vbi  AccurHus  Digeft.  Reguad*. 
Deindc^eripotcfbperreqU^ntemdimiioncnLyUiusprsdijcommunis  * 
■^uod  cale  opusad  (bdum  ilhim  nil  omnina.p^rcineoitJi  fiindi  locus* 
iii  quoficnouumoposipficrdiuifione  non  cedar.ergo  impunc  fb« 
dus aiter  nouum  opus  £tdec  >  Nequaquam:  fcd  propofito  iudicio  co^ 
nymidiuidundo,  rodttspecec  rem  comunemdiiiidiiaclicc  pendencQ 
opus  nouum  a  iocio  ccrptum  inhibcbitjiiilctque,  nam^  re  commmii 
potioreftconditioprohibentts,l«Slibinus,D.comtiiuni  diuid.I.  inta 
communi,  I.  intcr,D'.deieruitutibus  vrb.pned«Iacalice  Prxcor  Sbit 
.  Ucigancilpusacbicrum communidiuidundo.atqueformula fua  verabit 
ncnat  nouumopuslicepctuicnte,  qui('cnru$eii;dadjelegis}.$.i.^«d 
4im prohibcio  ffercomnmmdtmdmtdofiellfer  Pr£twm*  Oeniquenouo^ 
^         opcri  occurriturhicnonpernunciacionem^fedper  iudidum  comrnu*». 
.  ni  diuidundo.fiicenimeranrcunofiina£|;ionibus  duccrnendis  .Nout 
qu  id  Am  G  loilatorcs  veterem  crrorcm  hicrofricanty  qu6deo4oco  h^  0 
verba»  Pri- Pneiorr«y.iignificenc  eam  ^edem  nmitiacioniSy  qux  ficptf  ^ 
Przcorem»  dequaiiip.  expofuinitts^  qnaii  hzc  ipccies  nunciadonis 
ido  ca(upermictacur,qttod.eftcontraeum  locum  &  contra  generaT 
lcm  regulaiTi  poiitam  initio    u  No» pojfum  e^  nomim  opw  nummre^ 
'  Qh.^  quidem.  verba  iUi  codem  errore  conilriogunc  &  referunc  ad 
nuntiationcm  iimpkcem  qux  verbo  fir,aiiecam  quac  peplapilliiaftunj^ 
quafidc  his  tancuni  incclligi  debeanc  ca  Ycrba  geneialicer  rieganna 
foduropoiTe  nuntiare.  Qua?  diuinadoleuis  acjnualis  ellt  ciun db  re 
nonagaCyiedderolis  verbis,  ac  dc  genere*&JK>flaine  ^dionis:  n.im  ft 
dcs  hic  agi  poife  qupquomodojilanevanaericnomiau  di£iculcas,ipib* 
tcile  luiliniano :  ydudhoc  loco  conHiat  focium  inre  commttniopus 
nouum  illKitcfacientemprohibed  a  focio;  &  vanum  eiTcaltercari  de 
verbo &nominereurituloiiuiusprohibitionis,anfiac:per  hocinterr 
didum,an  peradionem  communi diuidunda  i^iuris  rubtilitates  ' 
^.^^pJancinutiieshodiciludioliTugercdcbent.  *        '    •  ' 

lu^  [hciji  Porro  de  ijfdehi  fbcijs  frocaddcndum  c&^l.^.  i.fi  plunum  domi- 
ifiinHim-  oorum,hoctit.  Quod  fim  plurium  fundo  communi  &:indiuiro  fiat 
nouura  opus ,  de  quo  opere  vnus  tantum  e^^onunis  nuntintioncm 
&ccju^{rQddldibli^^  nonfoc^s  cuis^  qttianullam  fcccrinQ: 
r   ■  -  —  lioccft, 
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lioc  eft  yiittiichinu  fblt  pcsfbitnc  &tir<latio ,  r^iromiffio  yic  ftipulacio  ^  ^ 
iiouiopcris,deqiift>,tn£<ltcetiltf.  £3^uibusioltui  pcsfb^  *  \ 

vninicuiuiqueincerlic  eorum  qui'  nnatiauecint,  L2.t.S.quaefit;um,hoc 
nt^Caaiaoinni$»expen(xlitis,aaniniim&inteceiIe,*ac<l6nique  toca , 
icHitentia  pectinecad  bano(blum  qui  nuntia&ir,non  ad  czteros  negli- . 
gcnccs  j  quamquamiiopBshocreftitttatuc.fi£tollattic  ▼ciUidtcfk^  • 
ca  reftitatio  vd  4eaK>litio  omnibus  ibcijs  necei£ucio  fic  pso&unif  - 
quiarcfticttciofieri  n<3apo(ric,tantum  pr^pafteeins  <|iii  nnnciauii»' 
fiocfii^meftindiuiilutim,  d.l.ai.hoccitri;4/de  v€rb.ob£g..A  iupe--; 
tiorixe^ula  legis  5.  s.  fipluhum,  cxcipe  nifi&cins  vnus  tam  nomine  • 
itto,  quam  rodpram  &  conrortiim  nantiaueiitacegcHt:  fitnaadatum  ^ 
ab  iis  habeat^  rcs  dubiocaret  rdfine  mandaco  corumtca  ^ric,  pofl' 
fiuitiUi  racum  habere  qnociercumque,  ac  per  radhibicionem  fuum 
negotiam  elHcere ,  v t  not.  in L  fipupiUi ,  D .  dc^  negoc.  gcft.  Rcdne  - 
quod  hic  dicunt  intcrp.  Sodttm  ^  coifinmMiiffiemiadMo  nonejfe  pro^' 

gjisiionpofieconuenidptocxtedSyhoce^cibiVnutibcm  autcoU 
Uga  cam  pro  fe  quimpro  ibdjs^conacnitur  >  caErerosnon  incelligi  ci- 
tatos.  C^od vsiacpc  yCTttj  ita  in pkisifqttefijfiim,  vcmociui ad  dc 

P.profoc.:.  ... 

Txanfeamasad  eos  quibus  iit  nundaclo.  Prinvo,tf  picicesiimuropiis  '^«1^^. 
nouum  faciaqc,  vni  exijs  faffca  nuntiatio  fufHcicacqne  omoesobligat^  kimk 
d.1.5.  $.fi  pluriumresjcum  1.  iS.-eocK  Nam  valci  ct ,  qtt^nmis^ntdti^ 
ijs^dafuerit^iiiainoperenonfuntdepoehend  :  ilquidcm  nuntii** 
do  dcbeat£cri  in  re  pradead,  U ipfe  opere : jj^cifqueiit  eam  denu-  * 
dad  fiibris»ardfidbus  tc  operarijs  ibi  dcprehcj^^C  <>precAtdNis ,  vei 
feniis,  vel  ijs  qaiinrc  przlenti  fuecint,  domiMMitoe  nomine^  d.i.  ' 
5.$^naiidaiii:  f.fcruo>hoccic.  Qira  ladone  Mc  loclas  non  obi^acijs  <|me 
proxinte  dida  funt,  cx  dt^ .  H  plunum  dominorum ,  vbr  nuntiado  ab 
vnoiadaad  fodosnon  pertinec,  hic  vcro  vnitfadaibdos  obligac :  fic 
vni  pro  omnibus  nunciatur,  vnus  pro  aiijs  non  nundat,  vt  ante  di^u 
ci^.  Qubmodo  vcro  proccdati/ludm  interdidko  vdpoflidcds,  exp<r 
fiumusad  cum  ticwlum,  Rcgu^ auccm  hic  colIigit«rexLi.§.nundatio 
vcrfic  EtAdHerfusAbfentes,  cx L5.  i.nuntiari,  ^Si  quis  fort^^L  10.  &  1. 11, 
hoc  tic  Qupni.ira  duntaxat in  i c  &  opere praefcnti  nuntiado  ficdde- 
bcat  ,iiccinccrfican  ibi  dominus  rcpcriacur,  an  cius  fabn,  opeiarii, 
fcrui  quibus  dcnuntictui ,  quiquc  domino  refcrre  poiTmCjinile^qiu-. 
tur cuiiibec  ctiamabfcnci,  mri-orOjinFanti, pcrcos  fcilicet hemines-ift^ 
rcipfi  opusnouum  redc  nuntiari.  nuntiatio  cnim  £tinremnonin 
pcrfonam.  Exdpitur  Prxcor cui  durancc prxcura nonnunttatur  no-  ^**2s! 
iiumopuSjiiec4ics  didcur>  d.  l.f  S^quiSjhocdc.aunian  ius^D.  dv 
■  Bb  . 
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miilsvoan4o,l.i>ecniaglftratibus,D.dqiniunjs.  Quod  dc  Pr^ttoee. 
*  cauecur,  ad  cxccros  maiorcs  Matiftracus  pcrdncbic :  vt  Didacofcm, 
ConTulcm,  Procoiifiilem,  Prarfidem ,  Prxfcdum  vrbi ,  &  funiies.an* 
nuosMa£tjtoC!US.».(|i|inon  nififiaito  officio  conueniuntor|:  crgo 
J^^^'"p€rpetiufiwreAcconueniunwr,arg.lcgis/v*^^      ficert  pct.  Quj 
****    auccm non  poceft  vel non audccagcre,  dcfcndcrc,  8c  fuum ius  ciicri, 
vei  Contia>  vcl  apud  Magiftratum  &  potcftaccm  aliquam,  tunc  neipfi 
noceatquod  interim  aMagtllratu  vcipotcntiori>gcritur,dcbecdeim.^ 
prcdione  &  mctu,ac  dc  tota  rc  ccftari      tcftan  cora  notario,  Vel aiia 
publicapcrlona,vcletiacoravicinis,cxd.S.liqms, &:cxl.  quiinalic- 
n*,vbi  Accurl'.D.dcacquir.kcrcd.Vctcrcs  intcrp.liicplura  de  huiuf.- 
•modi  protcftationc  fccrcta  aducdus  vim  &C  imprellioncm  aut mctum 
ex  rcucTcntia  potcftatcm  iiabcntis  atquc  tcrrcntis,cuiad  prxfcns  non 
'liccat  rcliilcrc,  quod  ca  protcftacionc  lus  ncftrum  confcrucmus,qua'- 
diu  durat  vis,  tcrror,  imprcHio,  mccus  rcucrcntialis,  vt  amnr,  &c. 
Vmntism     VlDmo  dubitatur,  idquc  fcirc  nccciTarium  cft:,  vtrum  in  nuntiantie 
sttpaife^or  &c  iu  co  cui  nuntiatuT  dcbcar  cflc  poftcfliotundi,fcruitutis  &:[iuris 
^^^*'"'  proptcrqua:fitopcrisnaui  nuntiatio  :an  vcro  dominium  fuftiaatjn 
hociudicio.  vccuili  quidarainthcliobfcurcdiircntmnt,  noui  t.iccnt: 
rcs  ad  hypothcfim  ac  fpcciem rcduccnda  cft  vt  ccrtum  ius  habcn  pof- 
*/ic.  Qupd  atcincc  ?id  cum  qui  nouum  opus  fecic  in  fuo  vcl  in  ahcno 
fundo,nonquidcm m  fundo  nuntiacoiis ,  nil  rcfcrt  an  fit  tancum 
dominus,  non autcm po^rclTor:  vcl an  fit tantum policiror  nonaurcm; 
dominus.  Satiseftquodab  ipfo  vcieiusnomme  pcr  alium  opus  hat, 
'vttcncatur  boc  intcrdiclo  tam  prohibitorio  quam  rcftitutorio  S£ 
dcmolitorio,  l.i 8 .  in  finc,hoc tit.  Imo  fi ille  non lit cius  fundi  poifcf- 
for,  nihilominus  tcQjj||itur :  &  prxtercaxertiuspo/Tcftbrrci ,  hcct  ab 
co  nil  faftum  nouc,  tamen  ten  cbicur  prxftare  pacicntiam  toUcndi  o*. 
pcris,  I.compctit,  D .quod  vi  aut  clam,  not.  M.  5. 5.  fi  plurium  rcs ,  D. 
hoctit.  quo  fcnfu  dices  in  l.  vlt.  hoc  cit.cuml^.  §.opus,D.dcaiien.iud. 
mut.cauia.  nuatiarioncm  vtcumquctencrc:  fcihcctmfundo  pcrter- 
tium aliqucm poffcflb  facicntcm,nc  pcrgatin  opcrc,  acquc  vt  tadum 
tollat  &  dcftruat :  poflcflbrera  vcib  vt  nil  ctiam  mohatur,  aCque  vc 
paticiiti.impra:ftctdcftrucndi  opcns.  Hicarticulus  co  modo  planus 
&:  rcClus  malc  conturbatur  6C  confunditurcumfequcnti.  Dc  co  qui 
nuntiat  couum  opus  non  vtiquc 'planum  cft  an  oportcat  cum  eftc 
pofleflbrem,  vclpraidij  in  quo  nouum  opus  iile  fien  conqucritur:  vcl 
cirepofrcfrorcprardijcui  dcbeturfcruitus  ahuducius,cmqmdcmiuri 
nocct opusnouum in aheno folo fa<fium :  vcl an ipflus ctiam  feruitu- 
tis  &:iurispoflcfl(4rcmcireoporteat  qui  agit.  Vtrum  in  ipfa  nuntia- 
.  •  (ionc  cum  ^§^9A^i£OQttU  k\i  Ubell^.cxprimcre  dcbc«ic  aoaua| 
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4>ptts  cfle  fiifhimm  hoBmdo  k  (c  'goflellip::  v«I  cile  &£him  in  funcjD 
«keriasyconnaifisycontta  feniicucem»  velKifad  vct^e^o  (iio  debicaai> 
incuittsgracdij  feniitttcfs  pcfififeffionceflL  €tt  vcin  kcc  eiUa 
^icacoran  opus  fic  noaiim  ac  dcftniettdnm',  adorcenoacur  probai«- 
eam  Ipoffeffionem.ftndi  4c  (erainicis^  qtt3>iis  aflecic  pKeittdkari  per 
jiouunioptts.  Sia£rcttcianMirvniBartotoyinl;i.  &l.'2a,irocdi:a^or 
•qttinttiKiHCopas  debciflepoflelIbi«maffek«ce :  hiacprobandsehttius  ^^,^llf/' 
jqoamdicitjtoflcflioiusottns^ipfiiniiflies^  y«rtei.ifttM^}^saadbori>. 
<cacc  cleficitar>  ncocnim  vidcocodficniart^xr.i;'l;nttntiaciovl.5.'$.  ied 
'ccfiy  ^;nieniinifie,hoc  dc.  Quiiiimononcsatdm  ij  lod/ed  eciam  om- 
•aesin  floAtodt  hficpemncntes,.  dedooliniotaicam&iurettofiro 
pcrniuidadonemconfisiuando  loquntur»  dep^oilftflioiiipin  ijs  nulla 
•jncnoo.  £t€dmicsiS.infinc,  1.  vlt.hocdt  ccaaaiic  defundo  cui 
optt^  noQtttti  nttntiatttr,hoceft  dc  fundorci  vel  nundad  9  in  qtto  fan^ 
.  do  notttun  opus  ab  co  vel  eciam  abatio  fa£tum  cft  ;non  pertinent  ad 
'quxflionempropoficam  deadorequi  incendit  nottom  opusin  fiio 
nindoadcencari,  vcl  inccndicrehabereicnucttCem,  aatias  cui  nocec 
ibpttsfiK£tuminfi>l6aliei#,  vci  diximus.  Acque  cancuni  abeft  vt  ia 
^inndancc  teqtttiaciir  pofrciHo  vel  domiiiisaB».qtt6deciamfi  ncc  ddr 
lidnus  neqttcpoffisflbr  iliefitiniiiiioiiunus  tamen.  porellacem  fiabeat 
tendandi  opus  nouum  quodeumcangicfichedic^l^.in  fine,  6c  $.mni 
noflri^  §.fi  quis,  hoc  cir.  Idqac ccrtum  de  opcre  quod  fit  in  locofiicro> 
irchgioro,  publi^l^qux  locanonittncindominio  &  pofTeiriane  nun^ 
^dands>  1  j.  &f[|Bmhocck.  ccrcumqooque  in  inccrdidto  quod  vs 
aut  clam,  1.  is  qui  in  puteum vlt.  1.  compecit»  D. quod  viaut  claml 
VccttfU  ^oidam  Giofiatorcs  cdamhoc  taudrevidencttrcontra  Bac^ 
tbittm.  '  ■ 

Vcnmwicnpcatdida eius  opinio  fmnio inttutttappafetprobabilis  ^^^^ 
in  priuatorumpr^diis  &iuribas,propc«frqagKmmda€ttf neuiimo^ 
Nam  fi«ition  Cis  inpoflcdionerei  ctti^nocecnouuni  opus>  eaquet-ei  wmMfs  l 
pcr  aliimi-poffidcaotf  vice  dc  loco ,  vel  edam  animo  dondni ,  fiuie 
Qul  iftum  >iion  adjcc  qui  non  pofTidcs ,  pcrdnebit  hdc  mmttm  opus 
4oiicc  tu  ab  eo  rem  caicens;  Addeqiiod  iniquum' videtur,  vt  ci  quf 
'Ma.poflidet^hccacatltmipolMeht^^a^dificantenic^  &  im- 
|i6direpcrnttndadoncmnoiiiopen\ipfiquepo(rciron|i^  .  *■ 

pehs ae  vfiim,  acpofleifioncm  reraurarre  Ittependefiti^  idque  piro-  ' 
batum  reperio  veteri  quadam  Francica  coiiKitiidoiienoui  operis  nu^' 
ci.iriotuStt|ti»^nce.  &  quidcmfi  manifefhnn  vc!'notorium  fic  hunc 
nuntiacorei^d^orcm>  non  pofTicfere  vclprxdium,  vcl  ius  &  feruicu<' 
~tcm  cui  hdccc noilttmopiis»ied#a peraliumhabcri&pQ/Ikicn,ciiittS  . 
jnagisimeifc(b^edisimndadk»-€^^  hoc  eft  rion  impe»  '  • 

Bbij 
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dietpfOcellum  Sccoatinuationcmccspci  opcris:  profaibiconnsttinii^ 
.ciationise&AushS;co0abk.  £ccanieii.Iu<lex  dc  atuQk  cogno&et  ae- 
.qucinqttiretirtruni  i(liu9nunciacoris  ccioin  inccriic  quotquoraodoy^ 
an  iurc  nuntiaucricSiccnim  dcbecaccipi  quod  diciw,  4uqi$attdo  mm, 
mtio»em ffemi,  in  1.  ^ .  qui s,  &  (eqoeiicib.0.  iio&crc.  nccnon  quod 
vecexes  omnes  Inccrpp.in  1. 1.  boc  cic.  cununxaprf  inccUexinius  cxc 
eod  cic;  &iibuncjiohfeilitui  nec^cilfi^pus  cohciuiTaeum  pec^ 
^um  poft  nuaciaGionem  qux^noMPtn^  (irnuUa  deiaiu^ftdrvt  per  euBi 
'  j&&aquem  manifefto.pacec  nuUum  msin  rcjiaber^^iiec  cau  (ain  &r  co«. 

ioremntiRtiandinouuiaopus^vc-iAlxacxpIicabimus.  Exhis  ctfidcs 
-  in  qui^edione noftxa»  quod^pfdhibicockim  rcmcditun  huius edidi cc£' 
iabic,J>e(ibcqcorium  vcfo  qbdnebic,  fuoquc  marce  dccurrcc,  ac  vincct 
i^ntiacor,  licecndnpoirciii»i  ncc  dommu5»ilid/uauice«eUe^£e;^ 
.BO!ecrco(lcn^jftaboc«iodo.pUqacJiiu»c 

.  i.QVIS  .MFEC.T.V^  NrVNTIATIONrS. 

-R  At-rojiiT  I  huius  cditli  ^  inrca^di  c^cftus  yidccur.dle 
criplcx^MrohibicQriu^demalicorius,  rcOicutocius,  Prun^ 
licccittceitauumopus  fiat,  r.imcn  pci  nuntiationeminhibe- 
tur&:  (iltiturL  I.  tit  princip.  hoctit.  Is  cui  nuntiatur  abllincre  dcbeci 
procciiii  «Sj  concinuationc  cicpn  opcn';  1.  8.  -^.  facndumL  i.  hoc 
tit.  quod  (i  ca iKigkc^a  p.crgac  in  tacicndo  opcic,  fiiklum  defrruecttr 
antcom^iia,eclialioquiiurc  facbuni  eirct:  nam  conrcmpcahiccftPi-ar- 
torj';  aut;hohtas,.d,  I.  la  m  prmcip.  ^  a^ico  vtracicus  non  iic 

a'^!icndus,  ctii  vclic  llatiiiidoccrc  ic  optuiio  iiuc  opus  tcciilc,!.  Cf, 
(%\  fi  is,  hoc  tit.  ccii  poQ:  tad  um  offcrat  fttifdationcm ,  &:  rcmiflioncm 
pccar  .1  Prartorc:  ncc  cnim  dcbuit  faccrc opus  contempci  nuciacione, 
nilipruis  fatiidcdcnc,  auc  rcn>i{rioncinimpctraucrit.  Sic intcyigckgc 
. .  3.1  (\  quis  pai.icus  D.  quod  vi  aut  ciam.  lllc  cft  fceundus  cftcftus dc- 
mplitor^us.h-QCcafu  ctiampcrintcfdidumquod  viaut  clam  ,  fiofa. 
6^um  &adtcntatum,rc{]:ituctur ac  collccur,  nam-vi  kadu  dicitxir  quod 
mc  prohibcncc  &:mmtiancc  racis  non  lurcjl.ji.  "^.  fcdetiiquis.D.quod 
vi  aut  clam.  iion  tamcn mAnu^  &c propria  autiioritatc mihi  pcrmitcirur 
•  autcric ,  dUijccrc,  collcrc  &: dirucre  id fadum  vcl atteiicatuni  concia 
mcam  nuntiationcm:  Ccliathic  Icxqucmacimodum, D.ad  I.  Aquil. 
Rcs  lcmcicommiflaPr.xtonj:  iurifdictioni»J4»«,  id  cft  propriaautho- 
ritatc  tradanda  non.cft:  iudicis  atliontas  adiri,  exfpcdari  debcc,>'V€ 
not.  in  d.  1.  qucmadmodum,  ncc  id  ptobationc  mdigct.  ' 

Vcriim  cxccptioncs  funt,  in  quibus  aliquando  potcll  contcni  noui 
S^I^IX.  9|> cris  nuuiuacio^hpq  clt^ca ncglc^apo^cll.ppuux^ncmuaa  Hc  abfolui 


Digitized  by  Google 


NOVJ  NVNT,  99 
l^endeoce  ltee«  ftatim  delhrttecur  qaod  xdificttam'  eft  poft  itnn* 
jdactonem.  Velad  ii  vrgente  operis  neceflarij  excnidtone»dilacio  eius 
'pencuIumaUtturafic:  idemfi  publicxialucis  &fecudcadsincerficopuf 
coepcumnonintermitdnecdeiedfputiiin  nuis^doads^viis,  aggen- 
bns  &  fimilibus  reiidendis  1 5.  qnis  nuos>  cum  $s.  fequenc.  hoc  cic< 
Addunc  omnes  pof^' AccurC  Barc&  coececos^dem  efl^eu  ex  ceflado* 
neopensgianedamiiariiiniminecxdificand:  modicum  vcr6  vel  nul^ 
Inmdammttnfequacur  Bundatorem  ex  conciliuadone  operis>  ai^. 
legis  i^-f.^lunc  qui  putancD;  nequidin  Aiuninepub.fiac  lis  cafibusac* 
quc  /imilibus  concemnicuc  nunciaiitOyid  eft  effeohis  nundadonis>prQ^ 
hibicorius  &  demoliconus:  IniisneCinhibetaropaS|nec  fiidum  de- 
ilruitur,  fed.pendencelicfcperfidecur  dum  plenacaufae  cognicio  ad- 
Jubecur&cxquidcurahittrevetiniurtafi^um  flieric  opus  d.  L  5.  K 
xocteSjVerfic.  diccmus,hoc  dtQim  edamfenfii  debereacdpi  s.  (i  quis 
^iuos  ex  eadj.fiipni  docuimiif»^  Vececes  quidam  idptaeienliire  viden- 
tor. 

Quodaucefnhiladiungunc  cam  ciuilis  quam  canonid  iudsgloila* 
.corc5;,  in  1. 1.  ].  5.  ^.prftcercahocdc.  Ecin  cap^  incdleximus  ext.  cod. 
pt,  fi  mxnifeiium    notorium  fit,  nandact|R  i^snuUum  efle  nunciandi 
^prohibcndi^.tuncfpreca  dttsnunciacionc-opus  condnuad  ^  per,. 
iidpofleincedmyduiTi4is  fuper  prindpali  dirccjpucur  &  qua^ricuran 
iureopusfiac:  exarg.lcgis.  2.  &1. 5.  5.nuntiari,noccic.  cum  ilmilibus 
iocis^qui  dicunc  {arpe  inucilcmeflenunciacioncm :  hoceoromdidbum 
jQon  paccc  dnbicadooe.  Na  concranaiiabcc  lcx  i .  in  pdndp.cuml^. 
'  (ciendmni.  2.0.  $.  i.  verfic  etfiius»      aic  Prxcor  hocdcuicuec£.iiic» 
'.opas  fiat^  ctii  non  iure  nunticcur,  camcn  abdinendum  elTc  a  ccepto  o- 
pcre»aciiiabftineturjpOft£idumeirc  dcn:ruendttm,quiahuic  cdido 
^c^coris ,  priuaCttS.Jioa  poteilfuofeniii&  mocu  licrogare,  fibi  ius» 
dicenSyjS^uiocommodofingcns  cffc  noconum,  quodaiftor  nullum 
^hab4eacniinciandikNequc  liicadtterikur  aliquando  inucilem  did 
nnndadonem,  quz  pcrpcram  dc  concraiurisronnamia^bieftj  vtrum 
fentm  calisexifbc  iuaicis  cfk  Cognotcere  fie  iiacaere  non  auccm  ipfius 
licigacorisncemhic  cradainas£nandadone  ritc  ,legijEifnddC  ex  iu- 
•^tokmnibus£i6^i^ncraqucm  rcufrobiidcnuliumomfiino  ius  cfle 
'lDimtkndi:non.iuccmobiid&eire4ittilam-jK  vicio  foiina!- 

'^fiitkmnis ,  vcldete^ttperronarum,i»eft  in  piiccltadslocis ,  qui  hoc 
nodoniiiad  idamquaeftionem  faciutrr.  Sicuti  parumiuuac  quod  i!{i 
tad  cohttaciumlcgis  T.inprincip.hoccic.  vbiopusinhibccur,  cc(i  luie 
fi.ic,  ccnnmiciacioiniuibiic^reipondcnf  hoc  debcrcincclligi  ciim  m 
x>bicuro  cftan  iurc  fiac  opus  nouttm»  &  nuTitiatio  fic  imufta:  ncg.mc 


Dfe  OFER.IS 
ciadoheme£G:t>iniuii6iiiiiiibm:  hocque  cafu  voImityCOtitetHHitiiiiu 
Ciacionem  &  opus  non  intermicd;Qiueiblucio  &  incerprccacio  rcpii» 
gitiU;Vcrbis  Sc  lencentix  diQtx  lcgis  i.  cum  fimilibuslocis.  Idqaeiam 
olimVidiilo videncur  Piuiiis  Ca(ilcnC  &  Albericus  opciiiii  Ifitei;pp» 
&ccrc^iniquumforet,nmcanuiitiacione  noniniidberetur  opus  no* 
'        urnnqisodcniii  mco  folomolins,  fi  cu  nouc  in  meo  fiindo  scdifice^ 
facias  propri&  auchoricace ,  acprohibitus  Sc  nuntiatus  non  defifta% 
{ubcolore^-pcfl^ccxrti  quod  alfeucrcs  mihi  nullum  planc  ius  cfTc  nun*. 
tiandi»  idque  nocorium  ciTc  dicas .    Quamobrem  abibic  rupraicnpca 
3arcoH&aliorumopinio:  valcbicfiviscamin  CUO  fiindo facis  nouu 
opuSy  quod  mhibco  pernuntiationemiVt  ca  contcmni  po/Iityfi  mani- 
^ft^.&palim  iniuih&iniuriofa  appareac  abfquc  vllo  iure  &  titido^ 
{cucolorc&rpccicvliaiurisalicuius.  Atquchapcinfimplicitantunui^  * 
'tiacionc  vel  in  fada per ia^um kpilli.  Aliud  cnim  efl  (i per  Piaecoc^ 
'  «untiatio  fie  prohibiciofiac»  nifienimiMcc  remiiia  ftierit,  nunquam  cX 
'neglcda  licct  nunci^copcrgere  inopcrccccpco>ac  Prxcoris  &iudii> 
jaorum  authoricatem  conueilcrc,rubca^ede&  prxtcxcuquod  dfcar 
jpanifeftc  &palaininiuftamc(renuntiationem>argJcgisnon  eft  fm" 
'guliS9D.dercg.iur. quodtj|||^a  cercifnmom  eft»  Qua  lacioneiextl 
•quis  cx aliena,  D.  de  iudic^  ^f^^  Amphcicer  yti  iaccc ,  accipi ctur,  o- 
miiraincecprectlm  limitacionc,qua  volunt coiltemni  poiTc  vocation^ 
'  in  ius  quoties  manifeike  inciuitissiUcgicima  &niiUaeft :  vcluci  B  lu- 
dex  &  iuriTdiAio  fic  nocori^incompcccns :  imo  vel  citadoni  parendfi 
eft,  vel  maioc^  (bperiorpoceftasadeunda  quzcalem  in  ios  vocacio» 
nem  inliibcat  vt  minn&legicimam :  id  ver6»  cikn  per  eam  citacionem, 
inndioc  vel  ordinciuris  procedicur :  nonfiSMMM» vei  via h^Jd^  vc  vul- 
gusait^Iudcx  inferior  veIofHcium&apparitio»vim£uiacqusepfllaiii 
•  manifciie  impreilioncm  &  violcnciam  contincat  contra  omncn» 
auris  racionem  ac  iudicroruni  ordincm,  vt  in  eaticripiimtts.  Hdccideo 
^uod  ijdem  intcrp.  calimicacione  ilhusL  abtttamur  ad  ccHificaild6; 
ncmiiiaropinionisquamrciedmus.  ' 
K^nMtm    ScquituralccreffcdasDuncia|ionis,inI.i.$.in  operis^l.^.^.mcmfniC 
^f^*r  ie,D.iipccir.  Qmopmnouum  nuntiat,potfeirorem  facic  aducriariiim 
fadencem  opus :  poirciTorem  opcfis  nempe  coepci>'  &  confequentcir 
poflciTorcm  foli  in  quo  pofituni  cft  opus .  £rgot  fic  reus  U  poflelfi>r, 
namalccrqui  nuntiauicpardbus^a£l;ocisfttngicur,  eiqucobus  incum* 
bitprobandifciurcnuntiarc,&noniareopusfieri,  VndenotapolK 
^uamaliquis  nuntiauit ,  non  poffe  enmamphtb  nunu  &  authontat€ 
'propria  ddicerc  &  dcmohhiftud  opus  niDuum  licecin  fuoiundo  1 
pofIc(lb  fadum  non  iurcrquiapcrnuntiationemamint  bencfidum 
'Kgis  qucuaadmodum^D.  adlegem  Aquil,6£  nonpoteft  dcinccps  maf» 
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iiuvel  viibltd&  Vtt^ikaCjtts^iluumus.  Ranioiuris|»tjecipit*vtquide' 
iure opet^^oui&illiddpernuiiciacionemagtt, isadtterlariam  fiidat* 
neum  &pofleirorem:  quemaf>modum  facic  ]is  qui  deiure  fis  dbminio-' 
£km4iiagicpcrvindicarioDem,f.r.«iiifitt.dea^onib»  Sedi|uoni&  hoc 
4uannjBftycnui|tiationisattxiUufflnlittrepcoijitumh^ 
eiqUiefiiankpbflGffionemanfetat :  caUs  (encentia  teftringicur  ad  vni* 
cam  nunriaitftflis  ipedcm  qnxfiifverbo  tancibn ,  quam  viilg6  finipli^ 
cem^eAei^ellattt:  non  autem  prodyicur diton  iM«d  ad  nuntta--  - 
rioiiem  qmr fii^v^lpec  Pcreocetiiy  vel  per  iaAnm  lapillt»  d.l.  ^^f .  me-  ^  ^ « 
tainife.  Vbiatoa  tinntiatoriconfiilitur,vcfi1ncitt$pigdio  quodipre  miiV'^' 
pof&dec>noui|mMuTirittsmoliacnr:cimcifbadorvjdeatcattei^ 
ne  vtacurtUafimpndnuntiiuk^    pcr  qaamreddiBtecTiriumpoflei^ . 
ibrem  operis:  ileaaftortmiidarionem  isuaac  vdper  Ptaccorm  per 
iadnmlapilli^qttoniam  ex  fpede»  U'£onoat  nunriandi  non  fiKitoc 
Tirium  pofiefibrem  operis  &  Toli  in  quo  poficum  dk  opus .  $tn  ver6 
,  Tsriusin  fiio  fimdo  a  iepofiellb  i^t  noniim  opus  quodadori  noceCj^ ' 
iiicador fi  veiit  experiecur  isafimplidiiBnciarione,quia  non  verebi- 
nirneeifiu3acTirittmpo^flbrem»cibniamfitpoi^fibrfuiidim^ 
adificar,  ea  fimplex  fnmriacio  nonfiMtec  Tiriom  polfcfibrem'  m»ga 

quim^pri^  eflec  subtitit4i 
Necverdmireris  de  hacverborum  jBenominum  difoenriay  cur  nu.  /«rwii« 
dario  nonioperis  vetbo  %iat  adueriarinm  poi&iTorem :  non  fittiay^frwwyj 
4ntena  nuuciacid  noui  operis  qua*  expedicur  per  Pnecorem>  aut  per  la. 
pilliliki^  Cdm  in  efieftu  &  in  reipfi^nsBc  fincidem>  8c  vcrnbique  nila- 
liudquim  nuntiatio.ne  mircris  inquani,propterca  quod  Romantib- 
riitis£c  vius.abun(iabacbi$formulis  &  diiFerenciis  adionum  fcrupu- 
lofis  ac  ruperfticiofis;  vc  condac  rcxccncis  in  iure  locis,  dixtmufquc  ad  - 
rit. deprxfcripcyerb.&adnibr.dcincerdid.  Dici  ctiani  poccA  idco^ 
fieri  pofifefibrem  eum  cuinimriacum  e(l,  quonjamfiiiico^f  a?(lcc  faci£^ 
darionc,  pocerit  continuare&abibluere  opus,  acque  fic  in  pofiefiio* 
aeiadefidi  conflicuicur  pendcncc  iitc,arg.legis»  fi  qiiisalittsf.aiclu- 
iiailiis,y erfic.  licere  euim debcr  D  .quod  vi  aucdamr   £x  quo  ic^fii 
imnri^uiaibk  non  ficcrec  poffcirorcm  nififiMjueretur /aciffkrio»  iioe 
camciinoncongruicvcrbisdidxl.i.^.inoperis^&didxL^.  $.meml- 
nifie  ixoccic;  Addequodiila  racioidem  quoque  efHcerec  in  nuncia* 
cioBc  per PraBCorem  aucper lapittuni:  nam in nis obrinec  pracdi£b  (acif  . 
dario,  ergo  exea,dacio  quoque  poflcfnonisfi^qnerecur:  acqtii  hoc  fal*» 
liim  eft,  ergo  &  illud  vnde  effidcur.  niO  ctun  quibufikm  reeenciori* 
faus  re(pondeas  if\ nunciarione  per  Prxtorem  auc  pcr  lapilliunf  tk6n 
efielociim  iarifdarioni,  necremiflioni.  Sedhocab  huius  cca^cus  re- 
gttli8cafflmunM>a6aKicattmc^noafi0iimq^  twnm^. 
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DE  OPERIS 
mmtiAilonan  fimplicemy  qux  verbofisiobsmcredttnaxacacbserrus  eum: 
qui tn  fuo  fundo  i  fe  pofTe^ro  tacit  nouuin opiis>  n  on  auccin  ftducrTus 
eumq*iimno(lroroio  &:alicno  facicracque^  diuedo  nuncis^onei& 
perPraecorem,aucpcrkpillum  obdnerc  caacum aduecfns  cum,  qai 
inmco  ^ndo  velin  alicno  facic,  nonaducrfus  eumquiiniixoprKaio 
Aouumopus  moIicur.Quxfupramodumfubcilia&nimislcaia  func,- 
vcpodca  docebicur:  imofunc  hodic  inuciliaiquandoquldcmpcr  Pra> 
torcm,  &perIudicemac]ibeU^  fien  iblcac  aunoatio  noui  opeci^» 
quf  hociurein  reum  auilam  trans&rc  poflciTionem.qnarepernuncia- 
tionem  nouiopecisaftor  non  amtccic  poflbfrionem,  nec  camtcanA 
£cn  in  rcum  fitdencem  opus»  quod^quum  &planum  cfl» 

s 
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€orem»&  de  ffipulacipae  nooi  opecis. 


km 


NccTPTVM  opHS  nouum  nunciacio  inhibec,  {ill!cque>  U 
quod  Iprcca  nunciacione,  poft  cam  tadum.efl  iiico  refttcui-  • 
cur  & dedruicur,  vcdiximus.  Hoccamcn  durum  &iniquam 
vidccur,  raaximc  circa  cum  qui  in  fuo  pr^dio,  afcpofTcfro  facic  opus, 
in  idqucparauicmaccnasjfabros  &:  opcrarios,cum  apparacu  &fumpca. 
-magno.il  dicasper  nunciacionem  vcrbo  f.ii5li  cxcraiusabhomiacpri.. 
daco,finciudicisauchoricace,hunc  dominum  &:  pofTcirorem  dccur-. 
haricommodofuarpoflclTionis^nccliccrccircfui  vci,  &:in  ea  cocpcu 
03US  conriniTarc  &:abfolucrc,hociudicio &:  racioni  vidccur.iducr{u: 
iuioccncanpoircc,  inccrdi£to  vci  polTidccis  ccncri  &  cocrccri  hunc 
nunciacorcra,quiacurbcc  ,ic  impcdiacius,vfum  ac  libci  tatcm  doinini 
facicntis  opus.Huicobicdioniahoquifirmifrim^jhuicquc  incommo-  * 
dolcxfubucnic  &:occuinc  pcr  rcmiiriones,ex  quibuslibcrumeftnu- 
xiaco  reo  laxamcncum  &:  rcmilTioncm  h.ibcrc  nunciacionis,  &  canon . 
obftantCjCcrptumopus  continuarc&:  abfoucreliccpcndence.  Priino  • 
fiiatifdccaucrcpromiccac.Sccundopcr  Pr^corcm,  pecica  remiffioae. 
Tcrtio  fi  raanifcHum  edvnunciacioacm  ncc  ricc  &  icgicime^ncc  iui^^ 
fadam  c/Tc. 

Quodad  primum^crincc,rcu5poft  facVam  fibi  nunciacioncm  poccft 
criamcxcua  iuduriiun&^finc  Prarcorccauerc  nunciacori,  &  ficifd^c 
fidciu/roribusaucpignoribus  idoncis  (vc  olim  fadcbanc)fcopu$rcm- 
quc  hanc  omncm  rcfticucurum,  &  in  priftinam  formam  rcpoficurum, 
fi  incxicuconcroucrfia:  idiudicacumcricac  confticcricnoniurc  opus 
CidumRiifre.  Hac  facifdacionc  pcr  rcumprarftita  vclobbcanuncia- 
toucamiionbengrcpudiancijinilfa^y  (t^m  nnnfm^j  rcmitcitur, 
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iu^endicur  (lanm  ipfaime  8f  liiieJiidtce^^ciiQmftfeiiAbpi^  coeptuev 
pcmcerelite  pendencc,  L5.i;fiisti]i>&  $f  ;(eqii|Si>iibjl;S.S.i.  §.JU  1.iOm- 
§jJ.ii.$j.$.dcinde,hocdc.aimt|^$.fiqiU^jl4ntus,&  fiaiius^^.^ 
hccrc,  D.quod  vi  auc  dam.  Vbiiiocanttionem  deciocndi  in  h(K:  facil- 
datione  daca  velobkcaconfiflexe,  non  in  eo  quod  reus  oiferar  probft-'i;^^^ 
cionem  pavatamfiiiiucis  J6c  dofflinij,  nam  haai^iola  ntl  pvodc(k  yvtdxxitkw^ 
concra  laronem  Sralios.  Siyecb  iattidatioBffiirottdiaca^iprocar^ 
nvfTione  impcdic  nunciator  conciruiari.&  pcrficiopus>  is  <cencbitiir( 
iBterdido^ye^iecimdo  capice  huius  incerdidi,  N^^vu  fiaf^dijksfui-U' 
•omiiuiaocioptts,  poftpra:(licam  TcLriceobiicam  facifdacioncm^qiu^* 
ferciiiecaddecus  vrbium  acdifida  coepunDn^^derciiaqvi,  &  iacis  caudl 
eft  nundatoripcr  fatirdatioiieinid^neam  >  d.  1.  ao.   deiode,  cum  I.  r. 
D.dePrMor;^pul.  Hoccernittqnoctes  inpiiiMCoppediofic  iihid 
«pus:  cdmaucem  in  Jiocopiiblico ,  non  ica  cerrum.  quandoquidem  k^*!^'T*^^ 
fi^denoe^ypiisiik  non  reqQiritur  ^cifdano^hoc  elt,  dacioiideiuilbmmildh^'* 
vel  pignonim,  fcd  iuiEcir  remifllo  nifda,  verbiscancum  dc  flipulacione 
conibns  finc  Hdciuilbre  vel  pignose^I.8.  $.quod  ij>hoccic.  J;  i.  D. 
de  prarcbtijs  itipiL  £cqac9vadmodtun  per^uildau  ' 
uaeaj  ficiper  nudamcepromiilioais  ilipulacionem  in  re  pubJica  rein^.  ' 
cicttracxmiia£cniinciacio,  in     §.(i  is  cuf',iuiii£^a,i.  8.  $.iieurp  poiTera^i 
^.quod  (i,hoc  cir.  Quibualocis  dicicui  eum  cui  nuAciatum  cfl  habero. 
ius  xdiHcindi  &c  concinuandt  operis  hccpendence,  (1  ia£iCdedericinre< 
priuaca:  fi  repromi^r,  in  re  publica.  Quod  intclligcndum^ileivide^; 
cur  quoties  inierco  pubhco  £icis  opus,quod  mihi  priuatim  reiqucmeab. 
priuatx  non^nocec,  ifdpubiicx  cancum  vtiiitaii :  ciundeiure  aliena 
coiitcndo  non  meo,rcpromiirioncnucia  coHtentusefle  debco,fltquc 
poiVcam  ^diiicandi  iusliabebispcndencccontiouccria  dciuccopcns. 
Hic  videtur  cifc  mtcliedus  di£tx  1.8. 5  Jicum,  &  S.quod  /i,cum  d.1.5.^» 
ftiScui,hoctit.&I.i.C.dcPr2Cor.ilipui.  E  diuerfo,  cum in  ioco  pu- 
blico  mohris  nouum  opusquodraihi  priuatim  &  mrimeo  priuato  no- 
cet,  coquenomine  tibinouum  opusnuntiaucro :  ii  tantum  repromi- 
fcns  aut  rcpromiirioncm  obtuleris,  itque  idco  pcrgcrc  vcli5  in  cocpto 
opcrc,  c£^«  tc  facientcm  mipuncprohibebo :  quia  hic  rcprominio  nCr 
fufticjCjlcdiatifdaDo  rcquiritur,cummei  tantum  iuris  iim  pctitor*&: 
nnnciacornonalier«,arg.di6i;xl.8.§.quodfi.  Iftp-cafo  &  fcnfuaccepta 
krx2.o.<i.dcinde,§,hDcautcm,^.proinde,hoctit.hunclocum  non  cnr- 
babic?  Incaenim  I.  zo.  propomtur  interdidi  huius  Caput  fccundum, 
quo  Pra:tor  vim  fieri  &  impcdimentum  prarftari  vctat  ci  qui  ardificar, 
acqucint)pcrccocptopcrieucrat  poft  nontiationem  libi  factam ,  fi  ille 
iatifdederit  nunciacori :  a  quo  fi  impcdiatur  faccrc,  contracum  agct 
iwcii^c^ssdi^o..  Qupdii4:eus  w  auapaui«.m  locopul^iAcafacic  Aio^a 
...  .       .  ■     ■     .  Cc-  ■  **  * 
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DE  OPERIS 
jtpm  ^dmihi^ficiatfift^  noctt:  firaftcirqvQmiflionem  tamilBi  #f. 
fcrec  iaciitkcion^  quia  non  debcc  iapubita»  xdihcm^DiK  opas 
otpcum  coneinuare  Sfipctficcrecoana  his  iiBPitpmatum,  aiius  caufa 
ip/inunciaui:  (biaiiic  rcpromiiHo  non  daceiius  concinuandi  opetis 
.iice  ^>cndentc :  vert^m  debct  aut  facirdarc,  auc  dc  iuie  fuo  doomfdm 
'•quam  opus  aUbluac  Itte  pendence :  Quod  ii  alccr  faciat»  cum  impunc 
prDlribebp/necaduefiriimmeiuuabicurco  capire  iecundo  intcrdi&j, 
mnoperludicemconrcquaf  vc  poft  nunbacioncm  abeo  iEi^m  de- 
Atuatur,  quianon  latifdedit  mihi  dc  mco  non  deaiieno  lure  contcA- 
.  denti  &  nunfaanci.  Quidam  noui  clamcx  vctuftiifimis ,  vt  £blcnt>in 
concrariumftacuunt  genctalircr,cuminpublico  fitnouum  opus  noit 
fufHccrc  folam  rcpromillioncraadhocctficjcndum,  vr  pcndcntc  Iitc 
opusabroluocuf,  &  miHa  tiat  nuntiatio,  fcd  facifd;icioncm  requiri,  d.  1. 

*  ■*.      ao.  !J  hocautctn,  vcrlic.proindc.  Qu^odplarkcrcpogiwr  diciii.  ^.^.ti 

•  '.'  .  iscui,  &:di(5t:.Tl.8.^,licum.  .^.quodli:quoslocoscft'ugcrctcncancpcr- 

plcxis  &c  obfcuris  inccrpreucK>nibus.  Supcc&oc  vidccur.plaator  ic 
vcrior. 

Porr<^  adnunciationis  rcmilTionem  qua:  htfatifdatione  vcl  rcpro- 
^j***'  niiirionc  nuda,  pcrt^nct  noui  opcns  ftipuiatio.  Nam  fiEpiirirac  pcft 
nouum  opus nunciacumconuenicbanclitigatorcs,acquc  vlcro  pacif- 
Ccbantur,  quo  mo^o,qua  c5ditionc,  cautionc,  fccuncacc  a£loris,rcus 
pcndcucchccpcrhccrccopusrcaucbacrcus  fc  rcftitucurum  boni  viri 
arbicriO  rem  totam  m  prilcinum  fbtum  cuni  co  quod  mccreft  &  omni 
damno,  li  in  exitu  controucrfia:  npparcrct  non  lurc  cum  Ixciilc  opus, 
caquc  dc  rc  ft-ipulatio  folemnis  concipicbatur  (^x  Pr»rcoria  cft,  Li.D. 
dcPr.ct.llipul.l.ii.  1.15.1. II. hoctit.  Vclpromitccbatrcu«;fcintfa  cer- 
tam  dicm  ca  dc  rc  Lici/dacurum,  rcpromiirurum  ,  vcl  ahtercauturum: 
ac  ni  parcrct  lc  omnia  rclluiiturara  boni  viriarbitrio-.aducrfus  hxcfa- 
cicns  dicicur  commitrcrc6£pcc^rc  m  ibpuiauoucmnom  openis.,  VC 
'         cx  i)S  loCis  colligicur. 

Rrmi/rio  Altcra fpccics  rcmiilionis  pccicur &  obtinctur a  Prartorc  per iudiau, 
ftrfrmii  y|.^^junt,  cbntradidorium :  vidclicctqiiando  rcus  pucat  icnon  cgcrc 
fatifdacionc  vcl  rcpromilfionc in hoc  vc milia fiacnutiatio ,  vt  fibi pcr- 
mittarurardihcarc  &:  hiccrcpcndcncc  licc  :  quiatale  fit  opus  qubd  de- 
lcri  &  intermitci  non  dcbcat,  vel  feuorc  Rcipub.  vcl  aha  quapiam  cx 
iuftacaufa,  dc  quaquarrctur  apud  ludiccm ,  &  llauiccur  au  nuntiacio 
contcmm  dcbcat  inccrim  dumHs  terminabitur,arg.icgis  5.S,iiquiS 
riuoSj&^.fequ.hoccit.&lcgis  I.  D.dcrcmiflion. 
SiMtmi»  Cuiaffiniseft  tertiafpccicsrcmi/fionjSjCumrcuscontcmnit  nun- 
tiationcm,  quia  manifcftc  &  palam  (it  nuUa,  illcgitima  &  imufta,  vd 
incpca, ycinL^.  l     ii^uisforcc, bocuc.  Quarc cincglc^ 
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merat  in  operc  cxepto»  8c  citmhocnunnacor  vulcprolidwre^  misapiid 

Praetorem  doccc  ieiiire  contemnere  Qtmtiationcm,  ac  lice  pehdemt 

ccLpcum  opusabfoluere,  quiaiaSttnimtiacioaiin^^  Hoccaiiltet 

iniHio  fic  per  Pnetorem  :ac  qoidem  &ra»or  in  cdifto  de>  no»i  Y^ens 

aunciacione,  &  de  rcmtffionibiiaficgcneiAliteredicic^l^^A^ji^ 

bere  nc  opus  &cc,  niiiiiciatioceBea^auoqfii  BQBciadonem  mmm<h^ 

do  &  reminai.  Iti]cta?edt6tiimfao^  ccknfeFtatoir^  Itidic<sthlicij;an:d« 

bltsdeoperenoiui,additirifbcmula,  GalHs,  Ccmmw^imi;  Sipalatn  96 

maaifeft^  appareaciiitntiarionffln  noiirencs:e,6<'Conte!;^iii:debere, 

cammiiflam  ncito ,  remiccico :  nimintm  lice  peiicUEttteribpdr  caii(a-&: 

iureatcefieaci  operis.  Is  vcni^pbnA^tieeftiaiifi»  diiteir.de  RemiP> 

fionibos,  quam  ichobflici-  Inceqi,  imasEitt^ noni  'vaiei^  cor^Ue&b ,  vel 

inagc  cocqucteosiUalezfbifttil.  E^dihpcadi^conlhcw  r<WtC^n-  ^^^' 

dacmintiaoonts  jpedcs  vcL  fiiwnas  momenco  duraiecanttihn  quadiii 

Us  pnQdpaitt  diiicepcaiciir»  intc  an  iniurti  opus  fiiaiim  ilc  r  ac  mumen-  • 

taneumeffehoc  temediimivvulg^fidixdmiimyanc  prooifionale^  vc 

aiimt>intecimr<dumeKpcftativibiccnjCiardcfiiiidiiaib  Hinc  ^ 

rc^evcciifliqiiidaiiiIncerp;inciniBsrpiitcuin^Iamicmif^^  cem- 

porahs»adiftainrei^cncef,Qiiafi.vakac  tantdm  ad  cempu^,&  quoad 

lis  ccrminetttn  Ac  vcsib      Iiidcx.definidao  calcnlo  pronunciac  n5 

tenctciiuntiadonem  vcmal^^idam,  acinre  opus  hiBtam  efle:  imprp. 

p  rie  dices  remictiteniflamficdnunciadoncm,quia  iam  remifiione  o* 

pus  nan  e(l^.pollcepcobacam  ntmdadonem.  de  bac  fi  vis  remiffione 

dbfiiiiciuainteUigeslegemi.in.pdndp.D>  de  noui  operis  nundado- 

ac>  in  his  vecbis-,  Dtkdt  nmJttetttr  pwkihkio  Imihmit,  quttim  prohim 

hmU  imJttfdmmdMffonon  htAmt,  Pofihnc  cdam  itla  verba  incelligi 

de  fcmiflioaM  cempotali^  fitfi,  firipciiqttam&dc  Praecor ,  vd  dizimiis. 

Ifiadciemiflion^nundacioms  non  obdnencin  caufiidamni  infedi» 

ci^intaoaou^aDdifianmcDepifti>cx:  quo  mihi  damnum  dmeo :  ita- 

quc  tjbiSaouiUB  opus  nundo  ex  cuifii  tancdm  damni  nondum  fiiAi, 

^dimminends.  Talis  nunciado  noninfaibec nec  (iflit  opus  ccrptutt»  H 

^bace  poteft  condnuan  flenbrolui ,  ncque  remiflio  [requiiitur  huius 

mmciationis,quz  in  hoctant^fityVtcaiieacuc  de  damno  infedo, 

ii.Sjuindadofic,  hoccic. 

Ccctcijbp,quod atic^ diximus  exiureDi^eflorum^fladmpoftnim-  r«mi)0» 
ciacibnem  pofTe  rcum  petcre&obdnere  ip|^us  remiliionem,  iScoperis 
Mifidendi  licemiim,  iite  pcn  cience:  ius  Cod.in  dt.  de  oper.noui  nuc 
•  uoc  paulnlum  correxit ,  addidicque  naaciacura  vel  reiun  expe^are  ' 
dcberc  trcs  menicsantequatp  remi(Iroi>em  pccac,atquc  perid  tempus 
eum  ccflare  ab  opere,  vtititcnm  doceac  adtor  ieius  habere  nunciandi. 
RMioiuec  cflcvidecnryqjBiamciiwccftabquantulg  quiefcereab  opc^ 

Ccij 
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D'B*  OPEKIS 
i«,qttamidAaCiUttpecficer^&mcotm  pehculu  denioJiedi  xdificij, 
Si eatndcm  iudiatcniacric  nouam  cypus  noa  iure  fadura  (uiffe :  idque 
fnaxim^iiiircbibfxs^qutadedcciis  pubIicaiiieii:xdi£ciadeftnii.'Q^d 
ix  nuntiaccif  aks  crfes  menfes  expedaiii  non  cucec»  necincca  idicempi» 
deitio  iitee  doQae  pataciis  iic :  tuuc  co  ficnbiirq^ugnance ,  reus  ilic6 
remiflioiiem.pecerepoceritper  (atifdAtionem  indpecBoBtocem ,  vt 
inp.  d^i .  Quomodo  diiftam.  L  vnicGod» de0per.-iiottK&mK:  •Cano- 
nilbe  incpitigunc  ine^peiii  U  vic..camgb£'  cxc  dmioui  oper.nun^j 
eaquc  intcrpreottiQ  nagis.ysta.dcapecta.eft  .<juflUn;vatis 
gioiIae,ad.dd.vnicain.  :  -  * ; 

.  Enimucroquodliilti&pejiisdmQtiimiciationisremiffi 
2mww  ncn/veir  AciidananetisetcAncellionePrartoris,^  rupci 
(ciipciSjhoc  accipies  geneCalicec  de  6mni  opcris  noui  nuntiacione:uue 
fiat  vcrbo  per  timpliccm  nuraoationemxxcra  ius  &  flnc  Indicc ,  vc  di-* 
dum  cll:,  flucfiatperPwofcm,  fiucliatpcr  iaf^um  lapillii  ^unt  enim 
hx  tccs  form^J&ip.eciesnuntiationis,  vtmonuimus.  Namquibuslo- 
cis  m  iure  tra^acur  dc  rcmiflionc  nuuciationis,  nulla  diilmdio  fic  hu- 
ius  vcl  illius  nuntianonis  •  ac  gcncraUccr  cradicur  pendeote  Irrc  nun- 
ciationcm  noui  opcris  rciriicci  &c  hxm  cx  caufis  fuprididlis.  Idcoreii- 
cicnda  opinio  quorundam  vcccnciorum,quiquidcmclam  cx  vccuftiC- 
limis  &  oblblctis  Dodoribus,  quati  nouuminucncura  fuimgenij  ob- 
cruduncrcmifTioncm  nuntiationis  obtincrc  tancumin  nuntiacionc 
fimplici:aonobtincrcmalijsduabus  li  pcr  Pixcorcm  aucfipcr  lapil- 
lumfiac:.quia,inqiiiHnt,  nullalcgccaucum cilin his  duabus  lociicirc 
rcmiflioni.  Qi[x  lacio  in  ipfos  rcflcditur,  quia  Icgc  cautum  cH:  gcnc- 
ralitcr&abfquc  vlla  dillindionenuntiationis  rcminioncm  dari:neqi 
vUa  icgc  cxceptum  cft  cam  rcmiirioncm  non  dari,  ii  per  Prxcotem  aut 
pcrlapillum  nac  nuntiacio.  Qupdli  vcraforcc-eaopiniojfic  rcgulam 
oportcrcc  confticucrc,/Jtw;/yio  mmttAtiohis  non  dacurrcum  tres  cancum 
fint forma: ac  fpccics  nuntiationis,  fi  in  duabus  ncgctur  icmillio,  &ia 
vna  tantiim  admittatur:  nam  a  pluraUtacc  (pccierum  in  vnum  conlcn- 
cienciumfic  gcnus  vcl  didum  gcncralc.  Dcindcabca  rcgula  gcncrfii 
cxcipcrc  oportcbic  nuntiacioncm  iimpliccm,  fi  in  caiblaobtineac  (  vc 
aiunc)  ius&r  cradatus  rcmillionum.  Ac  vcro  vcrumqucconftat  circ 
alicnillimunabhoctit.Sia  tit.dcrenrufiionibus,  aiuris  racionc,tuma 
do^brina  communi  omniym  luris  vcriufqucDodorum. 
-Iftum  ctrorcm  inculifte  videturalius  crror  fupradidorum  interprc- 
"^^**  tum,cumputantcastrcsnuntiacionisfpccics  icadiftcrrc,  vc  nuntia- 
fmnv»   tiofimplcxficritaiicumdebeacconcracumqiiinouumopus  conftruit 
diferim  in  (uo  ibio  a  fc  poftcftb,  ncquc  dctur  aducrfus  cum  qui  in  alicno  fun- 
do^eraUuinpo^eirp  ^icicoouux^        £4m  veiPAiunciaciooequx 
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fi^ailt  perPmorem,aacpcr  ja^m  lapilli»  obrinere  cantibii  aduer- 
fus  eum  qui  in  alicno  facir  noue,  non^cem  adtterTiis  eum  qui  in  itio 
fbndo  &  a  fepoileilb  xdificac.  Inde(inqiiianc}  notyeftiiiitum»  nuii* 

tiacio  fimplex  nuntiarum  vel  reum  efficiac  pOiTefforem  ccrpci  operis, 
i  1, 1.  hoctic.  Nam  &  (bli  ipfius  pofTefTor  acdominus  «il,  (iquidem; 
vcillifupponmit,  nuntiaciofimplex  fic  cantum  ci  qui  xdificacin  fuo 
fimdo & aiepoilefib.  Indc  cciam  nil  mirum  ( inquiunc )  fi  nunciario 
per  Prxcoremaucperia^umlapilli»  reum  feu  nmitiacum  non  e£Siciac 
pofTefroremopens  6eroIim€[aooperatur,  nam  hociniqaudlcirec,  cd 
eius  Co\i  in  quo  opeiacur  non  ficpo^iTor  nec  dominus.  Ideoq$(vcijdd 
fingunt)«unciacioper  Prxtorem  6c  per  lapillam  competk  tancihn  ia 
cum  qui  nouc  tacitinfundoalienopoirefro  pec  Tidnmauntiacorem: 
Qui  mam  poiTeflionflm  n6  trans  fcr  c  in  aduei^tfium  cui  nuntiat  opus: 
nc  nunciationis  anxiiium  tuftum-&  legiamomipfinoceat  pofTidenti, 
ac  pofTcfnonem  eiusadreumcransferar.  Harcnimium  fubtiua  ilJi  non 
benecalliguntcxl.  5.  s.memittiile,  hoc  tir.  arque  virtofum  cft  corum 
fundamentumtillud,qaoponunt^mpIicemnunciacionem  dari  cancu 
in eu  qui in  fiio  fundo fkdcnounm  opus,  nam  concra  rcribitur nomi- 
natim  in  l.^.S.fed  ctfiin  sdeSjboc  cic.  Scdetfi  m  ^des  nofirus  quii  immittk^ 
MMtinLoconojlrotdtHcAtydtqumnefinoM  operis  nuntiatione  tus  ^if^rum  nobif 
.  conferuare.  Itcm  flk  citulis  paffim  Icgicur  nuntiacionc  ficri  gencralitcr 
^indiftindequocumquemodo  &Tocofiacopusnouum  :fiucin  fuo: 
•fiuc  inalienoj  fiuc  in publico.  Hinc  confcqucns  cftfalsoabhis  liici, 
quod  nunciatio  pcrPrxtorem  &:pcr  lapillum ,  compecic  dumtaxat 
contra  curaqui  noninfuo,fcd  inalicnofolo  ardificat:  namid  nullo 
vfquamiuris  loco,  nccargumcnto,  nccctinm  indicjo  vclminimo  lu- 
ilcncatur.  Imo  in  contrarium Icgimus  nuntiarionis  formam  tnplicem 
daricontra  faciences nouum  opus,atquc  moncrinunciarcores  vt  ad- 
ucrcancvcraharumfibimclior  &:  vtiliorexifl-ac.  Vcluti,fiqujsin  no- 
lirofoIoardificaCjimmictit, proiiciCjfacicnouum  opus, mehus  atque 
vcihus  nobis  eft  euraprohibcrc  pcrPrxcorem  autperjapilluro,  quia 
perharc  non  facicmus  eum  pofrclTorcm  opcris  &:foli.  Non  cxpedic 
nobis  prohibcrc  pcrnunciationcmfimpliccmi  quiaftcficcrcmus  cum 
poirelTorcm  operis,  &  noftri  foh  in  quo  fit  opus,*quia  fic  nos  ipfos  no- 
ftra  polIbnionciiUus foH  pruiaremus.  E  diucrfo  fi qui£  ardificac in  fuo 
•  fundo  a  fepoircfTo,  tunc  nuntiatio  fimplex  cantum  crit  nccclTaii.i. 
Quamuis  enim  rcum  faciatpoircfrorem,hoctaracna6:ori  vcrcnduin 
non  cft,  cum  nil  ci  noccat,  & poftcflioncm  quam non  habcc ci  non  au- 
ferat,  ncquecamtransteratinrcumqui  iam  antc  opu  ;,crat  pofic.ibr 
acdommus :  ifquccft  vcrusfcnfus  diiti  §.  mcmmiiic.  ToCAigitur  o- 
'  fiuiio  fupcoor  rmcicttda  cft  :^nani  proJiibiuoncm  pcr  Pra:iprciU  £C 
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per  lapilium  non  rcminifaUiimeft.  Iccm  iUud  pet  Pnerorem  &:  per 
lapillum  prohibcri  dttataxateqmqiiiiliii]o£Kic,£iirum  :Icem  illud^ 
outiciatio  iiiy lex  datur  concca  eum  duncaxat  quLiafuo  £icit»f«Uimi» 

DE  ORDJNE  ET  PROCESSV,  TVM  SENTENTIA, 

PEFINITIVA   NO?I   OPBltlS    H  VM  T  I  A  T  XO II 1«: 

EcanfitpoiTcifodumf  an  pctitoriiim  iwdifinm^ 

K  cra£):acu  de  rcmi/Ikme  &r  contcrrtpm  nuntiacioiiis ,  feu 
iicencia  conciauadioperis,  litc  pcndcnc^icquicurcauiam& 

 litempnncipalem  fupeKdSedcmiidui  fenteBtii  Bcrminanda, 

vcrumopusilhcicc  fadum ,  8c  nunciario  iu^b  {iciiecne,vreftinl.  i. 
S.&poft>hoc  cic.  VeciimMcnonmedioae  dubium  tncnnk,  an  do 
nuntiationcrolaquaecacur  &  iudicetur>£mpiicicernumteneac,8ciii- 
rcaclegitinK fadaiii^ vcinl.  i.  D.  de  remiflionbus.  An  ver6  deiure 
^jfV.  operisnoui,aedciure>dominio  &:poireirionoroJi&aresrinquofico-» 
pus,  di(cepcari  &pconunciacidcbcat}quafialit!ernon  conftecan  iure 
/e/wn*  ^  veliniuria  factumficopus.  Sanc  nunciacio  noui  opecis  inccrdidi« 
annumerecur,  quia  fxpc  cam  lurifconfuiti  yocanc  noc  interii^tm^ 
confcquens^  dc  iurc,  dominio,  &  propriecace,  in  nunciationis  iudi* 
cio,iicucin  auis  intcrdidi^,  non  quMri,  noiv  probarftiec  iudicari :  fcd 
cancum  dc  vfu &:  poficlTionc,  quiain  inccrdidis  hxc  folum  vcriacur. 
Quo  niodo  ll  tu  in  mco  fundo,  &  a  mc  poffcfro  nounm  opus  fcccris:* 
iiilficictmilu  probarc  mcara  poiTellioncm,  atqucopus  clfe  nouum, 
infolcns  &:  infuctuni :  ncqucdciurc  &:  dommio  prxdij  vcl  fcruitutis 
cui  nocctopus  doccrc  ncccffarium  crit,  iuxtamtcrdidoru  difciplma. 
Hoc  ctiam  cafu  datur  inrcrdidum  vti  poflidccis.  E  diucrfo  h  cu  m  fu- 
do  tuo  pcr  ce  poficlTo  jvcl  in  hindo  tcrtij  nlicuius,  vcl  inloco  pubhco 
noauopusaedificas  quodnocetprxdio  mco  vcl  mri  ob  praidium  co- 
pctcntijfatis  cric  mihi  probare  me  clfc  poircfTorcm  illius  fundi  &  iuns 
cui  noQcc  opus  nouum  a  cccocpcum.Quarchocuntumdiicepcabicur 
an  nuntiatio  tcneat  d.  1. 1.  dc  rcmillionib. ac  dcmre,  dommio  &  pro- 
prictatc Hs  ifta non  cnt. Indc Us  dc nuntiationc noui  opcris non  pra:-. 
iudicabichiturarqu.-cftioniproprictatis&domimi^hoc  eft  pofl:  deci- 
"  iamnunriationis  controucrfiam,potcrit  agi  dciurc  &:  dommio  fohac 
opcns,  vt  cft  in  l.  19.D.  hoc  tir.  Sctendumejl dcnegit^  exccutwne nom  opf^ 
rn,mhilmmnti4  integrM  lcoitinus  a&iones.  mancre:  ficut  tn  his  cjuoque  ca  tfis 
m.tnec^  m  qutiit-s  ab  tmtio  operis  notti  nHntiationem  PyxtardeneTat,  Lcgitimas 
ailioncs,  hoc  cll  vmdicationcs  dominij,  aut  luns  &  fcruitutis.Lcgici- 
ma.idio,id  eftcinilis,  opponicurqucPrartonarnuntiationi:  qHcPraf- 
ioru&:poirciroiupcciccucio  non  pcxiudicacadioailcgicimx  &^iui* 
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t,i^vmdtadoiudimumj,neftccttiinmiim  m  tncerl  Iftaviden- 
tur  vcn.  &d  propids  iiinieiitt  aiicer  eric  rencioiditfn ,  vtdelicet  poft 
miiGun  incehm  &  pendence  iice,tiimciacionem  fiiperdSe  pcindpale 
indiciuin,  qiiodifcmacuranfitidbnmiciacto:  Ec  an  iure  opus  fiac^ 
yd  an  ^reiiicucaaum  &cottcndum.  acque  icactadaci  flc  iudicati  de 
ittre&  dominioj  cum  opcris  cum  ibli  inqoo  fic  opus,  tc  cqiligitur  ex 
Ij,  tn  ptindp.  f  jiunctacto,  exprefltib  in  $.  6e  bellc,  hoc  cic.  Ntn^ 
tj^Mnnkcmfrnmaatiis,  dk  domituum  przdij  auc  feruicucts  tc  iufis ,  ac 
i«peittliis  libris  nundano  fic  noftn  iuris  £c  dominij  cnendi  caii(a,  vc  iff 
l.x>  D.dcfemifiionib.  lusiiabecimBumopusniiiiciandi,  qui  dominifi 
aucferuictfcem  faabec^rgo  dominium  hk  vcrcicur  &  difceptacur  ope- 
ri^  8c  ibJiin  quo  fitopus.  Praccerca  fi  harc  lis  penderec>  ac  iudicarecur 
»01^  cxcaufa  l^xadoneiutiste  dominii^&dniagis  ex  pof&fiiQtte  dc  vfii, 
lunc  requeiccucabfiicdttlBufcilfcec  quod  non'compecerec  necprofice- 
sec  nttndadoalcen  qaibi  jpofiidend&cened  eam  rem  cuinocec  nontf 
opus.  QuodabfiirdBmefti  nam  e  conctario  dacur  profidc  eciam 
non  pofiidenci^  puciii  fiac  opns  in  loco  publico  qniquidcm  a  nunda* 
corc  non  piDfiidentr :  in  fundo  fruAuano  qui  per  propriccarium  nua* 
daeofemnonpoifidecurrinfnndopieiMddacoproptcr  quc  dd>icor 
^us  ecianifopnsnuiidabiCyquiarfns  mi  fundi  cued  poceit  Deoiqae 
smmiado  damr  n  oibri  iuds  cuendt canfil:  nundado  compedt  ei  cuius 
xnccreft»  I.i>infitie^hoc  dc  Sic  pofleflionon  rcquidcur in  nimtiacore^ 
ac  dom^uum  vel  iuseifiiffictc  in  r^uinocccopus,vi:notatum  efl  fup.  . 
in  cap.  quxpedbnaenandenc  adfiiiem.Hxc  doccnt  iftud  principale 
ieuocfinidunm  iudicium  nundadonis  non  eflepoiTe^rorium  fed  peci^ 
torium :  dc  h  ^  c  duo  muIcumdiflfetatiC,nonmttCtliccr  a  nobis  qu^- 
^cum  efle,  an  poflcflio  &  vfiiSyan  ver6  domtniom  ic  ius  in  iiloittdido 
Tcr/cntur. 

'Fatendomcifl:  cameninitia  nuntiadoniSre(picere  ad  operis&  rei  Po/fifi^ni 
»€Xccudonemi  vfilm,  &  quafipofleffionem.  Qup  rcnTu  h^c  adio  ali-  "'i?'*''* 
quando  Tocacnrintcrdidum:  nam  pdiiatt(  nundadonis  efledus  eft 
piohibitonus ,  &  ilico  fiftit  cxecutioncni ,  condnnadonem  &  vCum 
Bpcus,  Secundus  eifedlus,  ^etanunciadone, poflcam  fA^am  idr 
l  tCtttacumreflicuitacdefti'uicantcomnia»quoilinterdidi  vim  flCtu*  • 
tucamredolec.  Tcftiusctiamcffcdusrco  quipoftrcmiflionemium-» 
dadonis  pendente  lice  pirohibeci^^dificarc ,  Ctibuit  interdi^um  ne 
vi$fiacd,l.zo.hocdc.       ctia  flhc  momenti  temedia  pofl^eflbria, 
vclut  qu^dam  incerlodidoncs,  vuigbPromfiones,  intciim  dumtexi- 
cur,iu(kuict^,&:iadicacur  caufa  nuntiatfonis.  manccnihilominus  hoc 
Hididam  ndn  cflc  poiTeflbnum  fed  pctitorium ,  ac  j^jfiniriuam  fen* 
^Hdamde  ittcete  dooiiBiMpeiis-flf  foU  pradittndi3ejli|p. 


Digitized  by  Google 


DE  OPERrjS 
''^    Adiuei^B^c  vrgent  quidemlegcsilaf  hiuQS  titoli,  I6x  i5.5Z;lexi^. 
'"^^*  tton  camen  oblhnc.  PnoiOy  in  U^.  non^dcnr  cecminato  nuntiacia* 


ais  Qcgotio >  ropereileadhac  quadftionem  «lominij  vel  iuri^  locus  ille 
non  loquitur  de  iententia  definiciua  Jsuius  ncgotij»  (ed  caatibn  de 
nunciationisexecucioneyiiocefl:;  effedoprohibicorio^iaem  piimum 
cfFe^um  efle  nunciationis  fupii  diximus.  Finge^  Titiu»  nundauie 
Seio  nouumopus :  ipreti  nuadadoneSeias  pcneaenuit-in  oDcre» 
adeo  Tidus  pojftulac  v  t  aate  omnta  ireitituacur,too]iacur  id  quotl  poft 
nunciacioiicm  eft  adcencatum.  Scius  exdpic^fib  iufHbquadam  cauia  lc« 
gibus  probacaconcinua^,  nec  dcfcniiire  opus  CQepcum»vtin  tra&atu 
ie  RcmijQionibus  pcrroiccicur^AcL^.S.fiquis^&iequeRcib.  hoc  dr. 
^       cum  alijs  infiniciS^remafliotte-CcaAandbus*  Hoe'qttiaIudidapp&- 
ruic,  illc  Ticiodencgauic  aoui  openstnunciaciouis  execudonem ,  fets 
cfle^bunilhjm  prohibitodtMU  pcr  qucm  ilico  ccf!ac  opiis  ^ac  Seio  per- 
mific  ccepcu  opuspcrficere  dum  hs  principahs  difccpcabicur  (uperitt- 
xe  £c  dominio  loh  &  opens  lidgiofi..  Sicm  d  1 1 5  .dcnegati  cxecudone 
nunciaciouisnQui  cpcrisymanecacrupercfbadio  vinaicationis,  iuris, 
&dominii,  vtancc  diiTcruimus.  Quod  vesoiequicur  in  dJ.i5.'5iaitf» 
h'u  quoque  amfts,  &c.  hunc  rcnfum  habet:nonperiimphcem  nuadar 
done^nonper  lapilhim/Cedpcr  Pcctoremcapiencimihi  nundare  no*. 
uttmiOptts,.Prattor  adicus^  (lacim  ab  initio  negftoienitndadonem  nouf 
operis ,  qoidiaianifcflom  &jtotonum  crac  me  ius  nuntiandi  iinhiw 
bcndiopcris  non  habcrcaiam  (xp^  Prxcor,PrxCes,petencinon  dabac 
adlioncm ,  ncc  cicacioncm  &  hb^ili  obiacioncm.  Indc  camcn  non  a« 
micco  lceicimam  adhoncm  pro  iuxc ,  domiiiio ,  &propriccacc  (o\i  ao 
opcris.  Excmplumcftjiifruduariusnouum  opus  propriecario  vclic 
xuinciare,  vcl focius  focio,  vclahquisnuncicc rcficicnci  opuspublicui 
*       &:  fimilcsm  ic  Hmili  nunciacorcs  quibus  Prarcor  adicus  noui  opcris 
nunciationcm  flatim  ab  inicie  dcnc^.ibir,1.2.].^i.5.$.(iquisduos»hoc  . 
cic  mancctamcnacilipcrcfteis  quxfnoiurisficdomini;.  •  • 

jJ^sfTi^  Vidctur  ctiam  rupcriori  no0ra:  intcrprctationi  contiaria  lcx  Sipriu» 
A»,  D.  it  i^.hocxit.  cu  m  fccunda  partc ait,(cntcntiam  di clam  concrarcum  notr 
•f^jmt,  dcFcnfiun,  nil  debcrc flatucrc dc iuic  & propiictatc  foh: &  noui opc- 
ris  futini,  (cdtantum  cadcbcrc  prolubcrircumneopus  nouum  nun- 
ticr,  &  nc  facicntcra  impcdiat,  doncc  prius  idcra  rcus  abfcns  fcfc  iudr» 
cio  ftitcrit,  ac  dc iurc  &  doniiiaio fup  plcnc  docucrir.  Vcrum  a  noftra 
quxlbone  prorfus  cftahcna  difta Tcx  Stprms :  nam  tradic  fonnnlam, 
ftiluro  fi  vis,fcntcnuiefercnda:  &  condpicndfaducrfusconcumaccm 
rcura  m  adlioncconfcfforia  vclncgatoria :  ncqucibiagicur  auc  qux- 
iicux  de  noui  o^ns  nunciacionc ,  vt  propius  incucnti  oilcndcc  cnat^ 
|E«iLo;Lliius.lc||$9{<;^ 
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naiiic(bn&ea{criprenntomnes,vix  duoconuenianc  in  qun^fticni' 
blisperplexis  quashic  cumulanc,  vcluci  in  ^rima  parcc  huius  lcgis  Si 
priuSyquiseiTctpoileilbriurisconcrouernjanadorcfrcc  in  poilcirio. 
ne  feruicucis  altius  non  colkndi  j  cx  1.  ccfi  forcc,  §.  fciendum,  D.fi  fcr- 
iiit.vind.  quod Dinus  vecullinimus  afHrmauic,  idquc  ex  co  fibi  fumut 
Greduncquenoui  DD.  Ancconcrario  rcus  cflcc in poflcflione  Iiber- 
tatis  rcufaculcacjsajdificandi  &  collendiquancum  vclic,cxrcgulalc- 
gis  ^ltim,  Cod.de  fcruicut.  quod  Accurf.  &:  Barc.  &  ca'ccri  vulgo  pu-  . 
canCjCumdcmquc  nodum  fibi  fingunr,&  foiucre  conancur i«  fccunda 
parcedidacl.  Dcindcalcercnntur  inprima  ^artelcgisanadtum  fit  a- 
dioncconfcflbria,  an  vcio  intcrdi(5ko  i  &:in  fecundapartccius  Icgis, 
ana£him  Iitncgatoria,anmagisaliquomterdicl:o ;  &:an  dtiurcfciui-  ' 
tucis,an  vcro  dcpoflcflionctancumibi  concroucr/iaflt.  RurKisdubi- 
rantin  totalege  vtn  iitigatorumab  initio  6-:  cx  natura  litis  mcunibc- 
ret  onusprobandi,anadorifcruitutcm  vmdicant],an  rco  fcruituttm  ' 
ncganti,  qu^  cft  primapars lcgis,  an  adori  fcruitutcm  ncganti  vcl  reo 
fcruitutem aflercnti,  qua:  cft  ("camda  pars lcgis.  Tum  in  vtraquc par-  « 
tclegis,  an  reo  non  dcfcnfo  poflclTionis  commodunrwuferatur.  In  his 
&  flmilibus  varjcconturbantur,  cx  toto  tradatu  dc  bonis  aut.  iud. 
poflid.  &  tit.  quib.  cx  caufis  in  polf.  cat,  &  cx  1.  4. 1.  ctfl  fortc,  §.  fcicn- 
dum,I.hafum,l.flcuti,§.fcdfi,  l.is  cuius,  D.flfcruit.vind.L  a  quo  45. 
D.  dedamnoinf.l.pcn.D.  dcaquaquot.cum  fuis  gloflls  &  fcquclis.  i 
Qua:omnianondumintcreoscompoflta&  pacata,  fi  quis  molciio  &: 
importuno  laborcpoflitconciliare, hinc  tamcn  jllcnihilo  mclior  auc 
lapicntiot  cuadercc^  func  coim  meic  fdiplailica  &iubcilia^  hoceftj 
prorfus  inutilia. 

Quarc  his  omillis  notari  dcbctfpecics  breuis  '&  facilis  didarl.ecfl  •  J"**** 
force,  §.  fcicndum,  &: lcgis  Is  cmus,  fi  (cruic.vind.  cum  d.l.  45.  dc  dam.  t$biM. 
inf.  &  d.l.pcn.dc  aqua  quotid.quas  lcgcs  brcuitcr  &:  iimphcitcr  rccita- 
tas confcquctur  faciiisfenfusdidxLSiprius.  Hi  omncsloci  tangunt 
obitcr  vctcrcnj  iudicioruiT#Romanorum  ntuirrtn  caufls  fcruitutum 
difccptandis;  acprimikn  fi  vindico  fcruitutcm  altius  non  tollendi,  aiO 
tibi  ius  non  cflc  xdificarc  &:  tolicrc  altius,nc  prolpcdui  aut  luminibus 
mcis  officias:  tu  vcro  mladhucm  tuo  fundo  ardificatumhabcs,fcd  ac- 
cingis  teopcn  futuro&:  pracparato :  ^dificantcm  tefcu  afdihcarc  vo- 
icntcm  prohibebo  interdidis  &  prctorijsa£lionibus,  vcluti  Nuntia- 
tioncnoui  opcris, vcluti  mtctdido  Qupd  vi  aut  clam,vcluti  Intcrdi-  , 
^oytipofTid.d.  §.faendum:&  remcommittcmus  prartoria:  iurifdj- 
£lioni,  in  qua  fl  ccdis  &  infcnor  manes,  caucrc  &  fitifdarc  dcbcs  tc  nil' 
vfurum  ijec  vfurpaturum  aut  fadurum  prariudicio  mci  iuns,doncc  dc 
tuo iurc  U  dommiadoycueris^ L£en.I>.de aqua  <jji^ocuL  vcl  .Tditicaiv- 
.     .  Dd      .  '"^ 
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temteprohibcjopcrciuilcs  .idlioncs,  fcupcr  vindicationcm  rcruiti 
tis.  qux  ciladio  confcfrona,pcr  quam alfct o  &  vindico ius  fcruicutis: 
atquc  fi  tu  contra  non  viifdicarcs,  exigcbatur  larpe  caucio  dcnon im- 
pcdicnda  mca  fcruitucc,  I.  harum,  fifcruit.vind,  Quarum  caucionum 
ftcqucns  vfus  &:  mcnno  rcpcritur  in  hbns  noftris. 

Porro  cxd.  1.  cc(i  forcc,  §.  fcicndum  in  lus  wcvhis yEtfifortc nonhsM 
hcxm  xdifcatHm  altim  in  meo^nducrfAnm  m^u-s pojfejfor  ejl. ( Qiix  vcrba  tri:- 
cata  &:  abcififuntatcxtu  fcqucnti.)Iuris  DD.  bvocardicuin  crHciunt 
non  vciqurf:ccrcum,  Meejfein  poirclfionciurisautfcruicucis  qua  milii 
vindico, fi nil habcs in  cuo taclumaut a:dificatum contracam fcruicu- 
rem.  Exqiioijdcm  di(]mtantinucihtcr,quis  (itpofTciror  in  hacl. Si 
p  "JUS;  ciim  non  ftcteorumilludfundamcntum  &:  brocardicummodo 
laIfum,iiiod6  vcrum:  cuiquc  rcpugnatlcx  5/c«f/,  §.lcd  fi  qua:ratur,D. 
fl  fcruit.  vind.  Ec  valdc probo  quod  vfus  ait  cx Paulo  Ca(l:rcnfi,talcm 
pollcirioncm  non  acquiri,nifi  a  dic  &c  tcmpore  contradic1:ionis,fialio- 
qui  titulus  deficiat,arg.Icgis  vlr.D.qucmad.  fcruit.amittantur,vtdix£ 
^  adtit.  vtipollid.  Si  vcro  inhacquxlhonc  lam  xdificatum  habcs,  vel 
Ciftum  vclimmi^bm,&:c.atquc  vcHsaltiusxdcstollcic,  vcl  quidno- 
ucadiiccrcacmucarcin  pr.ciudicium  iuris ac  fcruicuns  quam  mihiaf- 
fcro  dcbcri,  fimiliccrcgoa  ;.im  vcl  nunnacionc  nouiopcris,  vcl  quod 
viauc  clam,  vcl  vnpolVid.  Kixca  qualicaccmfadi:  vcl  vci  potcro  actio- 
ncTonfcfibria ,  vtfupra  clixiinus.  Quod  fi  priufquam  cc  co  iriodo 
Lex-*}.  ie  proliibcrcm  cTdificaucris,  V  ipus  fadum  pcrfcdumquc  ficutdihcuxuin 
dM.tnf,  habcs,  vt  fcribicur  in I.  <  5.  D.  dc dam.  inf.  Ac fiquidcm me infcio  vcl 
cclaco ,  vclprohibcnce  fxeris.agamquod  vi  aut  claminnaannum:  fi 
ncc  cclaco  ncc  prohibentcmetcccris,vcrumco  faclo poiTcfiioncm 
mcam  turbaueris,agam  vtipollid.lcihcctintraannum.  Omiffisautcm 
velarainis  ijsinterdidis,a'.^ama£tionc£onfciroria  ius  tibinoncrTc  fic 
ardificanim  habcrc.  Te  vcio  contradiccntc&:  ncgantemihifcruuucc 
dcbcri,  ludcx  caufa  cognica  dc  iurc  opcris  &:  fcruicucis  pronunciabit, 
nam  confcfioria  r^gaconaadio  pcrtin«tad  pctitorium  non  ad  poi- 
fclTorium.  Si  vero  rcus litcm  non  dc^fcndit,  cam  dcfcnt,  qua:  fcntcn- 
tia  &:  condcmnatioinhunc  contumKcm*  fcrendafit,  traditur  in  d.  1. 
y^****  45. dc  dam.  inf  adquammLcUigcndam  notandum  cfi:,Romanis  lcgi- 
busabfentesnon  dcfcnfos  &inaudicos ,  quamuis citatos  &iudiciuiu 
dcfugicntcs  raro  folereper  dcfininuam  {cntcntiamcondcmnari.vc- 
rum  fi  dc  adionc  pcrfonaii&a:re,autahquo  dcbito  difiTolucdo  hs  efict, 
adormicccbaturnipoireffionembouorum  rci  fugicntis:  fi  dc  adione 
in  rem,  mittebaturaftor  in  pofiTellionem  rci  pecita:,vt  docui  ad  tit. 
bon.auc.iud.pofi'.  Hocmodopoficiriorcipctita:  cransfcrtur  ina^lo- 
rcm^  U  reo  conciui^aci^^ufcrcttr :  adionibuspro  r(pi  iur^;  &:  doniiaiQ 
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fcruatis  &  {aluis  ipfi  rco  poftea  vcnicnd  &;  k  ludicio  fiflcnci:\*ulgus  in 
foro  fic  vcrtcrct,  PofjeJ^ionem  diri  actori  fineprtciudicto pctitortj,  Sic  m  d. 
1.45.dcdam.inf.a<5tor  dicitrco  ius  nonc{rcxdific.itumhabcrc,acpctJt 
vt  ardificium  dcftruatur :  rco  non  dcfcndcnte,poircllio  xdihcij  tr.ins- 
fcrturadadorcm,  vt  rcus  tardio  affedus  comparcat  &:  rcm  dctcndat; 
non  vtadorprotinus  dcftruac  a:dificium  &:  opus  cocptum  j  lioc  cniin 
cinonlicct,nifi  ciim  poftealud^xpcraliuddccrctunlrcoprxcipit  vc 
fe  iuri  iiftiac  &  deiurc  ac  dominio  fuo  doceat  intra  dicm  ccrtum;atque 
ni  pareat,a6lori  permitcic  dcilrucrc  op  us  a:dificacum,&  dc  co  diipone* 
reperfecundum  dccrecum, excic.de  dam.inf.  Prjecerea  nondum  ^'^y^JJ'^ 
confticuu  &  cradica  fic  ea  (eniictts  vdpoileflioleruitutil :  vtlurc  con^  vmdit.  ' 
iHtnacur  &  oadatur^  competit  adio  confeilbrfll  &  Yindicatto  ieruitu- 
tis/s.a!auc,deaftio&.  &dt.fi{eruttiVind.  Si  ver6conftituta  (ett  tia^ 
dica  eft  leniittts  per  vrum ,  patiendam  &  pofleffionem  pius ,  acaue  ta 
me  prohibeas  &  impedias  in  eapofleflione»  vocatuique  ad  iudidum  • 
ladtas  &  Prsetorem  (pernis,  cgo  mittar  in  poiTeflionem  omnium  tua- 
rum  bonoromy  quialadcafr  tmprob^^  quia  prohibes  me  vti  (eruitutc 
pofIejlI&:  necant^  dccedam  poueflione  tuorum  bonorum,  qu^  miht 
ieniituds  vfiim  >pofleflionem,  &  padendam  przftiteris»  U  quicquid 
detnmend  cuo  uGto  &  impedimento  accepi.  Hic  in  rei  &  iemitutis  . 
pecicx  pofleflionem,quam  nabet,aftor  (niftca  mitteretury  vc  mitdtur 
in  d.l  45.;  de  dam.int  Addc  quod  ladcado  rei  co^rcetur  miflione  in 
omoiaeinsbona,  vcpace1cextit.d64>on.aut.iud.poflI  Iftecft  caTus  Sc 
CjUkGsis  did^  lcgis  Iscuiiis»  D.flieruir.vind..  •  - 

Hif  ita  pofitis  ^equicur  fitdlis  explicacio  dite  L6  pnus,  hoc  dt.  Aia  ^l""" 
'  dbi  ius  non  efle  zdesaldiks  tollere,  vindice  mihi  feruitutemaldus  no 
toIlendi>  quseafdo eft  coiifeflbda  pertinens  ad  pedtorium.  Te rem  • 
defendence&  negance  feruirucem,Iudex1iC9n  exequecur,  &(encen. 
da  deflttidQ^an  feruicus  flc  declata^ici  l.ficud,  $«etfi  auidem»  D.fi  ler^ 
•uit.vind.  Te  ver6cedenteiniure&contenderenoIente,  ludexprv 
leruitute pronuntiabi»: acfiepereus  damnatur  cauer^fe non  impedi-  * 
tumm  Vccncem  feruicute>necper  ienec  perbaeredes  fiios fien  quo-> 
minus  mihi{erttitutevdliceat>vcanr^monuimtts.  Egiinquam^prius 
quam  sedificacum  habcrcs,  V  t  occurrerem  fu  turo  &  a  cepr^parato^dil 
ficio  conccaius  mex  ipruicutts :  tu  ver6  ncc  dcfiwidis  |^ec  ccdis/cdlice  ^ 
dcfeita  crcmodicium  contrahis :  qnmtur qua: funt  partcs  ludids  in 
periculo  mdicacicontrate  fugxcntcm  concipicndo.^Primd  Romanis 
iegibusin  citatum  abfcntcm  6c  i  n  dcfenfimi  de  pieno  reiiurenonfer- 
•cur{encenciadcfinitiua:addequodhs  non  cftconce(bca,tic;Decrecai. 
V  t  lice  non  conteftaci  non  proced.a4  definic.  fenc.  vc  monui  ad  dt.  de 
bon.attC.iud.pofli,IScreus£ugieiis  co&cecurpcrmiflioncm,vcI  in  onw 
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tiia  eins'  bona  (i  a^io  cdin  perfonam :  vel  in  rempedcam  £adio 
xealiSyCuiufmodieft  iiacca£lio  confcfToria.  At  ver6  hlcnoneft  fa^im 
opus  vel  sdifidam  in  quoil  auxu  poflim^vc  e(l  in  d.  1. 45.  de  dam.  in£ 
Nec  edam  miccar  in  omnia  cua  bona,  quoniam  Ihittde  &  dolo  non  la« 
dtas,  v€eftind.Lisciiiii^fiieruic.  vind.nccmitcar  ^m  in  fundum 
nium,quiaeumnonpeco  nec  vindico,I.loci  corposiaprincip.D.  ii 
.  ieniic  vind.  £am  ob  rcm  Afdcanusin  dJ.Sipciu^ parces  Imlicts  non 
alias  fucuras  eiVc  aic,  quam  vc  cc  condcmaet  ac  iubcsitcauctcqu6<iii6 
sedificabis,  nil  fades ,  nil  innouabis  concra  rcruicucem  k  me  pedcam^' 
donec  veneris  Sc  cui  copiam  in  iudido  feccris,  atquc ibi<egens  &  pro- 
baueris  dbi  ins  efTealciiis  collcndi ,  ardificaadi  9C  opus  fadendi.  Cer« 
Cum  tempus  ludexroefugjLend  prsfiniebacintraquodiudiie/ifieftt 
atque  licem ezequerecur , arg.ilidsl.  45.  dedam jii£  & ni  reus  pite» 
reCy  redincoi^cumda  pecieuenrec^micccbacur  adorin  po/reilionem 
omniumbonorum  rci  fugienns,  vc  vere  Paul  Caftrenf.adnocauitex 
arg.  di£tq  l.  is  cuius,  feruic.vind.  Qupd  0 nequciiocrei  contumadl 
emendeC|iUepeciccundumdecrecumackmpdone  bonorum  &  alijs 
pceniscocrcecur,  vc  6hdia cradatu  dc bon.  auc.  iud.poflid»Ifb  via  9c 
adtone  rcd^  fum  vfus  vc  fifterem  &  impcdirem  fucurum  opus :  nam 
alioqui  pocuifTec  rcuspcrgerc  &:a:diiicare,cum  pr^efiiroacurfundi  ti« 
bcrcas,l.alcius,  Cod.diefecuicuc&caepcum  xdiiicium  noninhibccttr 
per  incerdidum  amepropoficum^quiapendencc  lice  pofTefllo  perfet* 
ucrac :  ncc ctiam  noui  operis  nundacio  illud  opus  fiftcrcc,  quia  vd  rc- 
micci  velconcemnipocefl,  vcfup.  diwtumelKacis.  Idcopriufquamat<* 
diffcacuro  cfTec» egidbiiusDon  eilcaldik collere.  HxceCt  prima  pacs 
didcl.fiprius. 

secunia     Alccca  pars  cft in  vcrficulo  idem^we  contrmOy  dc  domino  area?  vcf 
t!^^*  prxdij.  qui  xdificarc  &alrius  tollcre  cum  vellcc,  fcd  cimcrcc,  fi:  a  vici-  . 
noproliibicum  iri,vel  captum ppus  impcdiri,  maluic  occuparc,&: 
priufquamaidificaretagcrcfibiius  efie  inuito  a Jucrfario  aJdus  coUe- 
•  re,  maluithanccontroucrfiam  decidiprmfquammcipcrccopuSjhic- 
quccftafVio  negatoriaper  quamnego  prardiummeumdcbcrcfcrui- 
siMptm  Cuccm.JRco  comparcntc  &  (c  ofFcrcncc  iici,  ludex  cauia  cognica  de- 
finiecan  leruicus  debeacur,  vcancc  diximus.Rcoautcmfcnon  fiftc- 
^^^'  tc,  ncc(c  defen^ente,  idco  camcnius  ciuilc  noi]  paticur  m  cum  fcrri 
dcfinitiuamrcntcntiamdciurc&dominiofcruicucis&fucuriopcris, 
vt fupra  diximus.*Sed  ludcxob  rei concumaciam  permittet  mihi  xdi- 
jjl^       ficarc  &  opus  faccrc,atquc  iubebic  deficicnccm  rcum  caucrc ,  fc  ncc 
mco  opcri  & ardificio  obfuturum,  ncqucid prohibicurum  per  noui  o-- 
pcrisnunciacioncmaliuduc  intctdi^um,donec  iudicio  lc  fifiatjdc 
iacefuoprobet;»  doceat4|uciibifeJWuccmdcbcu;rcU^^ 
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ccmpus,  quod  ladexpraefiniecarg.  lcgis  4j.  D.  dc  dam.  iof.  lus  Codi-  intr4,juod 
cis  annum  dedicin  1.  u  quis  empcionis  Cod.  dc  pracfcripc.  30.  annoru.  ^^J"^;!^ 
Incca  quod  cemgus  (inon  veniac  reus,  &  in  concumacia  pergac ,  mic-  r«»Miv. 
cicur  ad:or  in  omniaeius  bona.  arg.  di£be  L  is  cuius,(i  feruic.  vind.alicer 
eciam  cocrcecur  vcantediftum  elt.  Ad  hunc  modum  in  vcraque  (p e- 
de  &  parce  di£be  1.  iiprius^  reus  fugiens  &  non  defenfiis,  fic  in  pof^e- 
xum  pecicor,  onus  pedfons>&  onus  probandiin  eum  reiicitur,quaui$ 
ab  inicio  eiiec  in  poileffiofietQris  concrouecii^uSuis  non  ei,(ed  aftott 
incumberec  onus  probandi,quauis  i^&tcofxmcesccCoa  pofleffio,  vel 
fua  rci  cpndicio,  quxab  eo  remouet  oniisprobanditl.  iaor>CoiL 
cdendo.$edodiocontiuiuciz,qui  rem  non^defendir  in  boepuniecur 
vc  de  iuce  (iio  probafe  nec^  bmac:    donec  id  praefticeric  cauere, 
Bc  (adidare  cogicur,  fc  interim  nil  v(iinim  auc  fadurum  concra  ius  & 
incencionemiSstorisvelconficentis  flcaflerentiSy  vcl  h(^antis  (enii* 
cucem .  Quod  ce  ipii  nil  atiud  eft  qoam  in  dw  iutis  vd  aw^^ 
negands  pofieffionradorem  incerim  conlemare  &  recinere»  (cruac4 
ceo  quarftionetocis  9c  dominij>  eal^e  8^  condidone  vc  incracercum 
cempus  ^fifttt  &agac.  Gjcceraquar  huc  pcrdnenc  repece  ex  ctadacu 
iequenddebon^auciud.  pofr.nc£uiliseftcLLSipnus. 

QVOMODO  EXTINGVITVR  AVT  PERIMI- 

TVa  KOVI  OPB^LIS  NVMTIATIO* 

Ocnimas  ellns|fircon£us^  tia{lancliicerpreces,nam  vet^  dc 
proprie  ifla  qu^  ftio  cancum  eft  de  6l&z  vd  coepcanunciano- 

 ne  &:profoil»donenoatoperis>anccaiireac ad baeredem,  6c  H^!!^ 

adfitigitiaremmcceflbiem.  Inqao(eparareoporcecnundacoremab  rr^km. 
eocuinandacumeftnoaum  opus.De  nundacoreexcat  Reguta  in  L 
&  f .  vlc.  hoc  dc.  marutmftihmitismt  extkfmttirmntMiOf  qUqd  incd- 
ligecofflincerceflic  merum  &nadfifitdttm  nunciadonis  ^prohibi- 
donis^  neque  vlJa  lis  corpca ,  nec  vlla  res  feciita  eft»  ante  morcem  ni!.. 
dacoris.  Huitt(modi&£b,adtones6sa6fcusnon  cran(eunc  in  harre- 
dem,  (ednotto  eios  aAa  vel  fiifto  ell  opas,  1.  cilm  haeredes^  D.  de  acq. 
poC  Li<lem  lulianos  f  .ii  quis,del^^.  i.  vndefi  reus  pofteaperfecerit 
opus  iiiudy  non  cenecur  hocintermfto,neqiie  incerai£l:o  quod  vi  auc 
dam,  necopus  deftruerc  cogicur,  nameinon  eft  fada  nundado  per 
f ftum  hafcedem:  qux  ver4  pec  defundum  &£ta  fuic,  eius  morte  cx- 
cinda^^iMlaiedebttertt  haccesicerum  nuntiarefacied  nouum  opus, 
Cui  nonSlitcadidtqaodrcribiturin  L  Pnetor  $.  hoc  interdidttm 
hocQtffocinterdiBmmei^tfterelmripdt  fic  cxteris  fiiccenbnbus  nuncia- 
coiisdefunfti:  namibi  non  eft  nudom  duioaxatfaftam  nontiadp* 
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msjCoiUs  c(£pca{&  res'(ecua  enCyCuiiis  per(ecotio  ctanfic  adlutredem 
&anciacoris:  ille  enimlocttsrefecri  debec  ad  principium  dttelcgis» 
Pnttor, vhi  redtacur.  xncerdi6kuadaerfuseam  qui  fprccinunciatione 
asdificanit»  qu  i  que  ideo-cogiturftatim  refli  cuere  &  deftruere  fic  a:difii- 
'  catum.  An  vero.nunciacore  defun^^o  ipfius  hxres  agat  eo  incerdida . 
reftitutorio  Scdemolitorio»  Vtp.  in  d.  1.  rd|»ondet  boc  interdi^um 

*  competerchacredi  St  oeteris  fiiccefibribus  nuntiatocts  defimdi :  quia 
talisnuntiatio  poft  rem  {ccucam,.  6C litem inchoatam cranfic  id  hitc- 
dem:  fisdfi^la  &  fimpiex  prohfbicionon  cranfic>d.  S.  morcc.  Galliarum 
iure  comunifecttsdiccres,  fcihcct  non  tantumeaquxiuris>  f^dcciam 
qua:  fadi  func  tranfmicciadhxrcdcm  ipCb-iure  Secicca  immixcioncm 
vcl  tadumvUum:  (^\znwrtMmfaifuvmumy  ^nsdvukt,Sdifire(^tnu^iire 
vecbafeudorum  dacionem  fignificanci  Quamobremhodiefimplcx  &c 
nudanuntiatio  non  excinguicurmorcenunciacorisiacque  fi  quid  dl 
negIcdaa:idificecur,hocde(b:uendttmeu£peccntehaeredcnttnciacai> 
ris. 

Addic  ius  ciuile  huiufincKli  nunciacionem  alienacion^  finiri,  fi  nanii>' 
ntfiifit».  tiacor alienaueric»  vendiderit,donarir,  iegauericpr^diu propcecquod 
nuntiauerac  nouum  opus,  d.  l  8.  $.  vic  hocctc.  quod  eciam  accipies 
de  nuda  &  fola  prohibitione,  qu^  fi non  ^tanfic  ad  h^redcm»  mulco 
ininusadfingularem  fiiccefibrcmpertincbic,  ncc  dprodcnctquam^ 
obrem  de  nouo  is  debec  nunciare  &  prohibere,  fi  quidem  nouum 
opus  perfcdumnonfic,  vc  fup.  diximus.  Excipe  nifi  nunciator  rem 
aUenaucrit  cum  omm  cau(a  &  lurc  rcicmdcnce,  C0lafi>rio9&  aiio  quo^. 
cunquc  fibi  competenti  proptcr  rcm  alienacain,  in  qu^  onmia  fiimciac 
&locoruoi*ubrogccempcorc,vthodie  cauecacqsftipulaturprudences 
cmpcorcs  ex  dodrinainterprccurain  l  neccxvera.Cod.  deacq.poiE 
Si  vcro  non  /ic  nudus  a(ftus,  &  nudimi  fadum  ^Iiibicionis&  nuncia-*^ 
lionis,  fcd  rcs  fccuta  fic,  iioc  cii  opus  fa£kum  (it.contempca  nunciado* 
ne,  .lutfis  cccpcaiicpcr  vcndicorcmpnufquam  vendcrec:  cuncillccst- 
ucic  dcbcc  cmpcori  quodcxca  litc  rcficictur  ci  fc  pr^ftiturum,  qua- 
tcnus  cxcarcciDptoicm  contmgit,  atcmporcfad^vcnditioniSjiuxj. 
ra  !cgcm,is  qui,§ji  pollca,  D.  quod viautclam.  Hodiemetiuscm- 
ptor  cx  dodrina  intcrprctum  fupradifVa,  vcnditori  fuffcftus,  casliccs 
iibihabct  &:  cxcquitur.  Ha6^cnus(de  uunoacons  defun^  fiiccefibre 
vel  vniucrfali,  vcl  lingulari.  * 

E  diucrio  cLim  dcccHins  cui  nunciatum  cft  nouum  opustfiquidcm 

•  /m-.     poftnunciationem,ab  coaiiquidattcntatumcft-,vehudiciumcoeptum 

cum  co,itavt  lolonuntiacionis  fmc,  rcsnon  fteceric  :  cicradubium 
cllcam  pcrfccutioncmnon  cxcmgui  morcenunciaci,fed  tranfire  con- 
t^a  c^u$  h^redcm»  dLS^.  vicJioc  ac  non  camcn  vt  condemnecurh^- 


ttts  rcfticucioiiisacqiie  lids  rnamhf  res  cenebicor  cantiini  patientiam 
tolleudioperis  pr^ftatet  &  quodadeompeciienericrelHtttere,  l.ao.f . 
hocfcterdidum»  £oc  dc  H^res  enim  nil  fbdc  nec  iommiiit  in  edi^d 


DJioccicIuceduili  ezadmiifisaucmalegeftis  £ifti^ue  defundi,p(E^ 
namh^esnonCtiftineCsnifilis  cum  defun^o  Fuericconiieftaca^vcnoc:  * 
nd  1.  vnicam,  Ck>d.exdcli^dcftiQfto.IuroCanonicoieciis:Pr  omw 
fiiJElo  defundi  tenecur  h^res  duiliner  infxcnam  pccuniariam  &  dam-  ^ 
num  a  defunfto  datum,  arg.  1.  ex  qua  per(bna,  de  reg.  iur.  idque  vliis 
retinuicmagis  quam  ciuile  ius  fupradidum.  Si  ver6  iimplexatqoe 
nudanunciacio  veiprohibitio  fuerat£idadcfundo>  concra  quamnil 
ipfepeccaueratyttececiam  vllalis  deeocoepufuerac,  non  tamen  eius 
m^te  finicur  nun  tiaticw  fed  craniic  concta  eius  h^redem:  quia  nuntiju 
tio  non  iic  in  .peribnam  >  fedin  rem  quam  ea  fequicur ,  afficicque  1. 1  o . 
hoccic.  Icaquea&orineccire  non  cnt  aliam  dcnuntiacioncm  licrcdi 
£icere, fufficic qu^  dcfundo  £idaeft.  Idcoqueii quid  eanegie^kah^- 
ics  poftci  molicus fic^  de  hoconmino  cenebicur.  ledan  pro  co  quod 
a  dehmdo  £idttm  eft  omnem  refticiidoBi|^mpcn(am  debeac^ 
quodadoris  incercd  opos  iEidum  efle:  ^nvero  duntaxacpodenciii 
tollcndi  operis  fine  fuo  lumpcu, nil  enim  ipfe  fecit>  ncc  lis  cocpca  cum 
defundo,  ex  I.pcn.  &I.  vlc.  hocdt;  Q^bufdamvetuiibs Do^orib.  vc 
Caflrcnli  &:aiijs>kaeces  {ciens&nonparensomntnocenecurmeiciens 
defun<^o  nuntiacumfiiiire)iouum  opu<: ,  &  bonifidexdiiicansx  nil  * 
aliud  prxftacquiUnpadendam  nudamcollcndi  opcris,arg.did^i.pen. 
Quo^  non  vciqueadmirrerem :  quiadcfundo  fada  nunciacio  hzrc- 
demobligoc,  vcdiximus  demdeharresipfc  fccicnouum  opus  ex  quo 
damnumfenfi  j  nilauccm  rcferc  an  tcfcicnccanif^norance  mihidam- 
num  dederisJ.i.D.de  i£diJ.edido.  Quare  vidcturiHum  haricdcm  te- 
ncri  in  id  omne  quod  adoris  inceicft,  idquc  hodic  cci  tum  ciit :  atquc 
certiiTimum  fi  h^res  fciens  nunciationcm  dcfundo fadam e4neglcd4  . 
fcccnt  opus :  nam  omnino  cenccur  hoc  cdido. 

Similiccrcumiscuinunciacum  cft,  poftca  alicnauit  pr^ditun  cuius  ^ 
caufa,  &:  m  quod  fada  cft  nuntiatio:  vim  6c  cfFcdum  fuum  illa  cxtcn- 
dccinemptorcm  Scfi  igularemfucccfTorcm,  qui  non  dcbuit  ca  ncglc- 
^ataccrc&:  xdificarc;  neque  alia&  nouj  aducrfus  cum  nunciationc 
fuitopus.  Vcrum «juomodo  &  m  quantum  tcnc.-.rur  non  cxprimic 
J^erfpicuclcx  vlt.  hoc  tit.  Dicenduin  cfl:  prinio  nil  clic  dubij  fi  nudum 
&firapJcxfadum  prohibicionis  tai^cum  mtcrccflcric,  &:  ncc  vcnditor 
nec empcor poft  nuntiattoncm  fccit  vcl  ^dificauit.  •Hoc  cnim  ca^u lis 
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illicicuin,vt  diximus.  Si autem  Tendicor  foft  niuitiactoiieni  ,cz  con^ 
Cempca  ^dificauetic.  deinde  pi^dtiim  &opi»-i^(iinialienauehc  &  cra* 
didericperfccucio  &Lexecucu>  nundadonis  compecitadueius  empco» 
rem  &  poiTeiroreniprcdij  L  vic.  hoccic  qiiianiintiado  ficia  rem  l6n 
in  pcrronam,  &remrequitusafficicqiic;.Ag(ecnrecgptrittempcoremin^ 
hoc  vc  dcflruacuff  opus  £i^hmi  male»  poft  Auncu^ 
ftam.  Quo  in  articuKonotanc  Inceqttficeivetercs  hunc  emptoremno- 
ceneriadrei  &:licis  cocius  ^ftimacionem»  fcd  t^ntum  vc  panentiant 
epr^ec  operis  toUendi^g.1:  pen.  eod..  dt.  ikador  fu4impeniA  coUec. 
«  opus:  fed  ipilr^eirus  ehc  concra  vendicorem  y^rt  ei  qiiod  inxm&, 

acdamnumomneomifino  farciat:  nam  alienado  non  liberac  vendi- 
corem  aperpeiam  ^cnialc adoiiiUsX^uodfi  emptar  ipfe frdc^c  con*  . 
cinuauicoptts>^iens.nundahonem  vcndicoh£idam,.omnin^  cene- 
bituradrdlticudonemoperis,  &  in  id  omne  quodinundacoris  mce> 
rcH:.  quianunciado  fundum  &poirefibrem  fundifequicvraccenet  d. 
L  vlc.  iioc  tit.  Ignorans  autcm  cmptor  non  vidctur  contra  edi£hmt 
facere^  quocirca  tenecur  tantum  pahentiam  tollendi  operis  przftare, 
nilquc  praetcrea ,  vt  quidam  exiftimant :  licct  lioc  aon  adeo  certum 
vidcatur,quianuntiatiqnis  visacctFcdus  rem  non  peifbnam  reipi^ 
citj  ita  vt  hacadionc  ceneaturis  qui  locum  poflidet  in  quem  nuntia- 
tum  cft  d.l.  vlt.  Vcium  ci  rcgreflus  crit  contra  vcnditorem,  quoniam 
ipfi  cclaucrit  camnuntianoncmnouiopcris,  quam  ficmptorfciui/Ict 
.ib  opcrcabftmujfTctjnccin  cdi£him  vcl  nuntiationcm  pcccaffct.  Hoc 
.  modo  diacur  moiceaucaiicnacionevcijperpccuadvei^nin  nunda* 
tioncm. 

jtnt^ftre  An  vcro  &  quomodo  tcinporis  iapruperunirurautprarfcnbitiirhfc 
jiatAt:tr,  vixcerto  definin  poteil.  Primo  de  fada  &:  ccrpta  nundarionc 

dicemus  quo  rcmporis  filcntio  pcrimatur ,  hoccnjm  varium  cftinL 
Pra!tor,^.hocinrcrdi(5tum  in  princip,  &  $.vit.in  li.  D.hoc  tit.cuml. 
vn.Cod.  dc  noui  op.nunt.  Quarlcgcs  dcnuntiationc  iam  foda  &  ccc— 
ptafuntaccipicndx. folafifticonftitutio  planum  hocmagis  cfficicr. 
Fingc  Sempionium  nunnaHc  Titio  nouum  opus,  ac Titium  paruilfc 
nuntiationi,  nec  vltraprogreffu  in  opcrcjaddc  neclitcmintercos  dc 
coopcre  cocptam&r  inIlitutam,ficqucrcmIl:cn/rcfoIohncnuntiatio- 
nis  vfqucadannum  vclbiennimn,acfi  vis  dcccm  annos.  PolleaTi- 
.  •    •  tius  qua(i  percmpci  pcr  id  tcmpus  nuntiatione,tcncac  opus  iliud  ab- 

folucrc :  quxnmusan  fic  xdificacum  rcllicuac  &:  deftruat  anccomni.i, 
quafi  fa£lum  fit  contra  nuntiationcm.  non  vidccur,  quia  intcrdida^ 
anno  cantum  duiant :  Itcm  pcr  lapfum  tricnnij  pcrimicur  omnis  in- 
ilancia:  &:camcn  concrarium  fcribirurin  eo§.iioc  intcrdi^t-um  ,  f^oc 

.  *~  a&ionc5« 
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a^ones  autem  perpeciue  Tiaimtttigjntaaiuus.  Islocus  detali  nun- 
ciatioiieiamfada  dd>et  intelligi,  vtcoUijatur  ex  dJ.vmca.Co(Liie  opT 
nom  nHkt,  Adde  quddin  ea^ede  poftquam  Sempionionuntianti 
&;LptoiiibentiTitiu$moremgeuit&  opus  dc(eniit:certumeft  Sem*  „ 
proninmab  eo  die  &ab  ea  con  ttadidione(  vt  aumt}eiIeinpofle(fione 
prolubendi  Titiam  Aeimpedieiidi  neqnid  hdat  velmoJiatur>  n  ant^ 
monui,  er arg.  legis  vlc  D.quemadm.  (eruit.amitc  Igitur  contia  filU 
ciationemqu«iamdiuptaKdfi^iquc'obtempecatum.  £aerat>poftea. 
petie6hun  opus  deftruetur  ex  racione  di  ^  1.  vnicx,  Cod  de  noui  op« 
nunc.  &  exa.f.  Inierdi^tura.  Qiiod  quidem  referddebetad  princi- 
piumdi^li^ixtor»vbiagiturdeeoquinuntiationecontemptsl)edi*  * 
'£cat :  idqueprot»  Gloifiitores  probant  ^malimal^ceiiciunt  Hzc  de 
nunciacione  quam  lis  nuUaiecuca  eft. 

Siver^poftnouiop«ris  nuntiationem  oommiTerinc  relitigatores  ^*[' 
ptaetonxiurifdi^onr,  vtait  Vlp.  Aiis  inter  eos  inftituta  iit  de  opeie^']^ 
an  illicitum  iic  necne ;  atqueea  lis  penitus deielidU ,  per  triennium>fM«^ 
morttiaiit;vcrumnihilofflinus  vis&efFcdus  nuntiacionisfiid^duret 
vfque  ad  annos  triginca»  ica  vcquod  poil  fadum  efl  c4  concempt^ 
.  smicui  ^dcilrui  debeac.  id  afHrman  vidccur  in  d.  1«  vn.  &  d.  f .  inter- 
di£bum :  quafi  inAanda  tan  t^  nundationis  perempca  fic,  non  au  ccm 
wfa  nunciacio,  vt  mortu41ice:  oonmoritucius  &  adio>  l.propeianda, 
Cod.  de  iudidjs.  Nifi  in  conoanum  quis  dixeric  nundacionem  fic 
nuntiadonis  cauiam  iniudicium  dedu£bun  exdngiii  per  tnennij  (i. 
lendum,  dXpjropenmdumudeoque  denuo  nunciationcm  fieri  de* 
hmreiA^hocmodonon  periifTeius  nundandi»iiquidcm  resita  fc  ha> 
beac  vc  fichiiicedidolocus  :.redip(amnuntiadonisia£bcliteperiifre. 
Qupd  videcurverius.Abhis  di£Ferc  fencencialegisio.in  fine  veiiic 
HoctntrrdiSium ,  hoc cit.  ybiHocmterdiffum ctjfu pofi  dmmm,  Nam  id 
referri  debccad  $.  dcindc^in  eademi  vbi  Prxtor  ei  qui  iatiidedit-aut 
£icirdationcnvobculir>opus  Facienceniprohiberi  &  impedtn  vctat: 
prohibitoque  datiiludinterdi^hun  concraadorem  (cu  nuntiatorem^ 
qui  vim&impcdimendimfadcreosedificsuiu.  Verum  icaprohibitus 
debeteointerdidocxpeririincraannum,  videhceca  dicprohibido- 
nisnumerandum',  v t in alijs interdidis,&poftannumcefIaciIlud 
intcrdidum , ,vt ca?ccra interdi£ta :  atque  res  rcdit  ad  primum  ilatum 
nuntiationis.  Ha^nus  deiam  fa^nuntiadone  quomodopenmitup 
&exdnguitur. 

Quodattinctad  caufam  vclius  nuntiauonis  nondUm  fadx,quo  Jmi^a. 
tcmporcfiniaturautprarrcrjb.uuradiojius  &facultas  nunciandi  no-  ^'"''f' 
uum  opus  non  inuenio  hic  dcfinitum.  S  i  nuntiacio  noui  opcr!<;  ^  nu,  ^** 
ciandtiUsiuceiuiidisaQnumerccur»conicqucnseibumQ  hnui,is(iige^ 
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ncralicer  dicimus  inccrdida  eflcaiuialia,  &{a:pc  inhoc  cta^cu  hxe 
Idio  dictcur  incerdi^hiDi.  Veruntamen  rupc^cloaiiBmt  hociadiaiim 
efle  imgts  pccicorium  quam  poileiroriutt^,  quia  poft  nuncikioaem 
di^cepGaciir  an  opus  dt  iilicitinn^  an  fit  ius  nunaaBdi.:  quod ii  vcnim 
eft,anno  non  conduditur  ius  nunciandi  noniim  opus :  Ced  peipecniV 
compedc  duratque,  hoc  ctti  qoamdiu  nouumopas  cdificacur,tamdia . 
li^nunciare&prohiberenc  opus^ibfoluatur:  nam  ante  per^B^tiim 
noauinopus,  res  adori  adhuc  fntegra  c(l,  nil  adhuc  quzficum^&nuUa; 
poileffio  acquifica^adenci,  quiaiiilperfedum«ft4i^cque  ica  fe  habere 
doceccacioiuris :  namiiincdncranum,  diceresanaopraercribi  ttfinict 
ius  nunciandi ,  hic  annus  neceflario  eiTcc  computanans  k  die  quo  coe- 
pcum  c(l  opus :  non  a  diequo  pcrfcdnm  c(^y  quia  non  ellamplius  n^ 
ciaciom  locus  perfe^  4>pere,Li.  hoccic.  6c  &c  incpc^  dicecesincra 
annum^  pcrfedo  opere  numerandom,  nonciari  nouom  opus.  E  di- 
uerfb  aucemaffirmarc  quod  a  dieixcpci  opecis  ille  anaosccdat,  hoc 
rcpugnac  iuris  cadoni  ficdifciplimty  quaccrcttm  eft  in  mecu  &  in  vi 
quadtu  vis  dutal^cempus  vim  paciendnon  currcre  :Similicec  in  opere 
nouo  quamdiu  non  cfb  perfedum,  arg.  legis  Semper,  f.  ttiBUS,&  Jeeis  • 
Vim  incic»'ver(ic.camdiu,  D.quod vi auc  cln  m .  la  Ittnima  ance  pexte- 
6bimopus,qaocaaM)ae€empore  edampoftaRnum  re^h  nunciabi* 
cur ,  fi  in  opcre  reu^  pecieuerac :  Ci  non  fU  fidanttaciacio  &  opus  fic 
pcrfedum,  ius  non  cft  nundapdi,  vc  diximtts ,  actanciim  iiipcreft  in- 
cerdidum  Quod  viaucclam.  Dc iurc cdamac  dominio opcris  &  Coli^ 
Aipecfunc  iudicia  pccicoda  vindicadonuai  &adionis  confcirorix  8e 
ne^tconzqttjenon  6niuncur  anno,  fcd  decem,  auc  viginti,  auctdgfl^ 
taannis,  ex  dculis  Cod.  depnc£cdpdonibuiongi  U  kmgid&mi  cemp. 

EX  COMPARATIONE  ET  CONCVRSV  IN- 

TB&DICTO  R  VM,  VTI   POSSIDBTIC,  Qj/0»  VI  aVT 

cJam,  &  de  noui  opcds  nundacione,  haac  dca- 
lum ,  vided  vtileiiiiic  Aeoefladttm. 

Oc  ediAumdenouioperis  nuntiacione{uperfluum  videii 
malc  coUigicurexhisargumcncis.  Primo  quod  proptcr  no- 
uum  opus',  fiue  in  tuo ,  liue  m  mco ,  fiue  in  ahcno  praidio 
f^tlmm  M^4^V  coeptum  &:  tencacum,  per  quod  mea  poiTeilio  mcumque  ius 
rf^'    quo  {umvcifohcus,impediacur&  curbctur,compecac  mihi  intcrdi- 
tomvdpofIideds,pro  retinenda  &  tucnda  mea  ponedionc,  neque 
ficconfugiendum ad noui opcris nunciationem , cuius remedium cllc 
pimnt^  cxtMjBjlmarium  volunc  Inccrprctes  vctufti,adhunctit.acideo  ccfla- 
g^»M  4;c^|pp£ocjjpamim  %       i,ia<anry»  D>dcmmodbtt$.  H^^ob* 
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leGdo  lettis  dk,  quttinmoldsplus  przftat  noui  operis  Aundacio^quaiii 
inceiididum  vdpoiGdeds.  Pdmtbninhdcpoflreffiodcketprohanpn 
nundadonjenonvdqae^(edinearttifidcdocerenouuto&in(blicum 
c0eopus  quodmihinooet :  Secund6>incerdidum  vd  po/Hdeds  pedt 
tancuib  vtlttdexnifi  pofleffionemmeam  confecuec :  exj^cdanoa  eft 
igicocfefitcndAfidcemvindiciarum  aut  fidudanaepofieflionis^vulg^ 
fcgcdendae :  atqueintcriii|lirigator  vtcrqnevripoflcdit,  icapoffide» 
bitdcvtctur.  Atver6nundadoopcds,ili€6fiftitacqueinii»ccc(£^ 
«eum  opns»  ica  Vt  i^rct&  nuntiadone  poftea  fa^um  &  adtentatnm  re> 
Kituat  acftru4tque  ancc  omnia»  ntf  mifla  fueiit  liundadog  inccrdiftn 
.vcr6  vdpoflidcdsnilceftituic,  nilcolfic,nifipoftlids&icncencixde^ 
finiduae  motas.  Terd6,  incercUdum  v  ti  poifidecss  non  dacur  poftan-^  • 
numitdiccGepd  opcds  vcl  a.  die  dirbadonis  jmmenmdum :  Concr^, 
audado  noui  operis  anno  nonfinitur ,  fcd  ttmdin  compedc  quamdia 
.  dutat^neque  alkblutum  eftopus,vt fup.  docuinius.  Prscerea  h^c  duo - 

«di£)ainplcctfi|ucditfeninc,namvdpofiidedscompecitpropceri  •  .  . 
pcditam  &  curbacam  pofTeifionemomnem  cuiuieumque  rd  immobi- 
hs,  vel  qua&immobilium  iure  &  loco  cenfecur ,  nccnoniucis&  vfits  Sc 
praeftacionis  cuiuflibccw.  Nunciadotttoui  opcds  cann^m  dacur  coctti 
opus  fadum  in  folo  &c  infundo  >  coepdknquc  non  pcrfcdhun.  Icem  • 
Vdpoflidedsadea  folum  pcrcinec  qu^  k  nobis  poffidcncur:  nundado 
ad  omne  opus  quodnobis  ofHcic  ^fiuein  noftro,  fiueinalicnoj  fiuein 
pubiicofiac^necanobispoilideacur.  Rurfiisadproponenduminccr- 
didum  vdpoffidcds  fiimdr^da  cicacio  perfonx  vel  domidlio  rci: 
'  nunciacio  aucem  nottSf^pcdsinipibfapido  &-o|fereibiquc  -depc^en- 
fis6cridebec,inremficnoninpedbnam^  Icem  innoui  operis  ndb- 
ctadonc  obdnccius^  ciculus  deLCcmiflionibtts,dcqttofi]p.diftttmcft: 
non  obcinctinVdpoflidcds. 

Deoique  noui  opedsnttndadoais  effedus  triplex^fiicceifiu^  6c  ttL 
:  plicicer  vim  fuam*  iuibec  exercfcque.  Pdmtts  cft  prohibicodtts ,  aker 
eftdemoiicoriusjcerdus  cftrefticucorius^  vc  expofui.  Quar  omnia  in 
incccdidx)  vd  poflidcds  vnolibclio>inftantia  6c  fisncenda  cumulant«r 
.&concinentur. 

Simiiicer  mcerdt£ti  qttod  viaut  dam  pccfccucio ,  cxecudo,  vis  ac  ^f^* 
.wSk&us  mttltum  difiaxpat^  noniopeds  nundadone.  Nam  quod  vi  IZtkm, 
aut  clam  agicur,de  eo  tancum  opcrc,qQod  me  prohibencc  vel  celaR> 
fadumcft  inmct  iurisprsdudidum.  nunciacio  iic ecfinec  vi&vclam 
. liioticus  fis  nouum  opos^  .  Agitur  quod  vi  auc  clam  qtiamttis  non  fic 

nottum&iiifiietitmopus,namfuiHcicviaucclamfatemmcodctrit> 
mcnta'  nundado  anKmfit  ob  nouum  &  inibiens  opus :  icem fit  dc 
.  opcce  tantAm  c«ptanonpa:£BifiborQgod  viaotclamdatttr  de  opcrc  * 

Digitized  by  Google 


DE  6PERIS 
pcrfefto.  Noui opeiisnunctado clacur pofTe&ri vd domiho itiiittris 
cuendi  cau(as  Qupdviaucdam  oon  cancilm  domiao  reipoBkthn^ 
vehbn  eciam  cuiiibec  dacur  cmus  tncereft  vi  autjdam  h&xuAtSEe^  vt 
fru^^rio  Sceolono.  Itts&  fiiculcasfimiciandicompecicquamdittdii* 
rac  opus ,  neque  anno  finicur:  ac  incerdidum  Quod  vi  ancdam  non 
dacur  poft  anhum  qoi  oedic  &  curric  a  die  perfedioperis.  Deinde  H 
'^*^  Tiritts  infimdbfao  &llepoire{ronouc^uid  facic,xdificar,nilaacem 
in  alieno  neccircaalienilm  (blum » necdrcaalieni  fundi  poiTeffionem 
molicur»is  noncenecur  inccrdido  Quod  vi  auc  dam  :quianondicicur 
vi  auc  dam  fiicere  qut  in  re  fiia  Uk£^  poflefla  iuk,  dkque  vricur»  . 
I.  vbi  Accttr(!&  alij»  D  .quod  vi  auc  dam :  non  cenecur  quoque  inter* 
di6l:o  vri  pollidecis juam  eft  canciim  dc  potfelCone^li ena  con catbaca. 
Veriim  quoniam  cale  opus  mibi  nocicucum  eft,  inhibcbo  &  fifta  illud 
per  noui  operis  nunriaoonem:  qnod  fi  iam  perfistem  fic^  agam-aftio- 
jiein  rem confeftbria  vd negacorii iusjTicio  non ciTe  icapoficum  & 

•  jsdifiacum  babcrc,  vt  notac.  in.f.aequ^,  deaftio.  in  qaocamcn  (i  quid 
Ticius  commircnt  vi  aut  clam,  opus  tollerc  cogecur  pcr  incerdi^nni 
^Quod  vi  auc  dam.Si  vero  Titius  non  in  fuo  fttndo^fcd  in  mco,qui  ca- 
jnenbodic  pcrmenonpoifidecur  (quod  farpe  concingic)fccciicnona 
opuSjnptnhabeo  incerdi^him  vti  po/fid.  qaiaroli  daturpoftenbri.non 
Jiabeo  qupd  vi  aucdam ,  fi  Titius  palam  fecerit  illud  opus.  Vnde  Ccr 
^tticurproeotmpediendo  &fiftendomibirupereirerolam  noui  ope» 
lisnttnriarionem:  ci^mdecur  edamiionpoifideiirifttndum  inqaofic 
•opusqttodnoce^yc  anc^dixi» 

Qnod  fiin  meo fifndo  per  me  poffenb  Titius  hdt  nouum  opus, 
rwK»rmii*  Jifcc  cafu  concurruncillacriaincecaida;  Velenimagam  Viipoflidcris, 
Jj^*^  vel Quod  vianc  cla,fi  Ticius  dam  auc  vi  fececii»  vefoperis  noui  nun« 
riacione.  Acque  hxc  melior  &  vriiior  hic  cric:  nam  opns  caepcum  fiftic 
ilic6  &  inhibec.  Icem  fi  in  alieno  Ticius^^ick^opus  rioBum :  fiqoidem 
ius ^ vfiimmeac pofi6fiionis'l«dac  & curbcc, agam vri  pofTidetis ,  vel 
noaiopecisnanriarione,  vel  quod  vi  auc  clam.  Si vero  poficifionem. 
•jneamindenoaconcarbeCy  (edcanci&mmihiin  aliquo  noccac  vdpcaB* 
ittdicec  cale  opos»  non  agaun  incerdi^o  vri  poifidetis ,  ied  vd  ioperi^ 
noui  nundarione^  vdquod  vi  aiicdam,  inlioc  vcceflecttrab  opere. 
cvw»»-  Rttcfiisfinge  Tidumvelinfii09vdinnlicno,velinpublicoloco,mo- 
iiri  opus  mijii  damnofum  >  qnodinhibece  &  fiftcre  volo  per  aliqnod 
incei^du  m:  fiulicec  nuntiatiooe  noui<mris,vd  ecia  incerdido<nio<l 
viaucdimy fi noneft pecfc&uraopasi  Ecpoft perfisdum ,  incerc 

2ttod  viaaccUm,  fi  mecelato  v<;li&ttico&prohibencefedcTirius. 
^oncta  vcrumque  iilud  interdidum,  reus  Ticius  exdpic  fc  effe  in  poC 

•  Xe(fion0aBdifi€andiv<^caliaopeci£iciendi.  £cquontam  ipfimi  ego  ki 
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ca  polTcflioncconturbo  &impedio  pcr  huiufmodi  intcrdi£ba :  llle 
mihircfert,ac  obiidc  quafftionem  poffcflionis,  agirque  contraroe 
incerdido  vti  poffidctis,  vtin  fuapofrcflioneperludiceconfcructur. 
Ego  rcphco  Titium  non  cfleaudiendum,  quoniam  in  1. 1.  in  princip. 
hoctic.nunciacio&prohibitioteneCiflflitque  opu$,  ctfi  Tiiius  iure 
iUudfaciac:  vcial  i.D.quodvi  aucclam,opus  refticuitur  &  tollitur 
amte  omnia,  quamuis  Ticius  dicac  fc  iurc  illud  fedflc ,  nulla  enim  cx~ 
cepcionepoceft  {etueri.  San^ctim  ad  ha:c  propius  refpicias,  tandcm 
<onftabitreum  ficexdpiencem  de  ruapofleffibne  quieca,  ec  a^ori  rc. 
-ferentemacobiidentem  vcipoflidecis  iiiterdiftiim,hoc  modo  cxtm- 
-guereaccli(ierenouioperissittntiationem>velinterdidum  quod  vi 
attt  ab  a£lore  propoiitQm,Bten]m  vt  Titias  reus  exdpere,2(  ob- 
jicetepoffitinterdUftnm  vtipoiBdecis,oportet6ttmpoEecli&  nomC» 
fime,abanno  vltimo  quipooxini^aniecedit,  vel  nondationem  noui 
operis  vdlibeUmninter<uftiqaodviatttGUm:poiIedii&  inquam  le- 
^itim^inoa.vi,necd^,necprecan<^Hoc.'verofiTidus  probec,  ie- 

3uttttrxiece(lari6id  opns  qttod  fictt  non  efle  nottvm  6c  uiibfitttm: 
eqnitttr  BOttioperisnttntiaaonemoimal2lftti(Ie£i^lam,  eamquc  im- 
pon^concemnipofle:  Alaldfiniliteradorem  egiile  interdido  q^od 
viatttdibn,  fifaocveraeftqttod^onic,rtas  Tidus  ieeiTein  pofleffio- 
ne  ^dendi  opus,  non  vi,  aondam,  non  precano:necenimaliter  poil 
iedifleioaaret*  Quapropterreasittefi^^Kiens  opnsilciaapolIeiGone 
vten^  non  dicetar  viatttdamficere,  non  dicetnr  nouum  &  in(blidi 
-oDus  moHd.  At  ver6  fi  a^or  h  coiitnuio  neget  Tidum  obfledide  iu^ 
fte:quoniam  iutc  £i£bi  qnadlio  eft»  1  ttdex  tembu^  U  ptoDadonibus  li- 
temcommittet.  Vetdmintcrim  donecliseateiminetur,  ludex  TidS 
opus  coeptum  condnuare  5eabfi>Inere  permittec,  prorflita  per  eum  £t. 
.ti£iatione^  veledam  nonpraefttti  coniiciat  Ittdez  temeiatiam  eil^ 
hancnttndadonem  &;  opedsprobibidonem,  Quo  perdaet  lez  5.  f.ii 
ouis  D.  qttod  viatttelam.  Hx  rationes  cerdffinlae  coliigttntnr  ex  vero 
ieniiitinifi4eaoaioper*  nnnt.  tit.vn  poffidetis,  6c  tit.  quod  vi  aut 
.  djtni.Ergi^itTidtts  reus  eampoEeflionisnottii&mxaUegationem  ftr 
pofidonemprobattentyislitemobdnebira^orqtte  liibmoaebitur  a 
tttmriarioncnotti  opcris,  &abintetdi£l:o  qnod  vi  autdam.  no  pro- 
batterit,tetts  damnabimr  t  ador  autem  vincetiprobans  nounm  ciD  b* 
pus,vel£idttmeflfeviatttclam. 

Re(&  in  hac  qajeftione  dnbiom  IHnd :  Idem  Tidos  ante 
amian^  vel  biennium,  vel  ttienniam»  fi  visjccepit  ficere  opus, 
nec  camen  adhttc  illttd  ab^Ioit.  Ego  poftillud  temptts  bienmj 
vel  triennij,  aio  noaam  eiOfeopusy  acinini  nocete,  quare  id  Titio 
•denttndo^  vetoquc:nam  ante  perfe^hmi  opus  compedt  noui  opeds 
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nttiitiaiio/qu^annotionj$iiicur»  quamdiu  dutat  opus^  vt  dixunus; 
Yelpon^  opusdurafleanno^  biciiniOytnienoio  &c  accaQd^m  peife- 
^oum  efle,  mevero  poH;  per&Aum  opus  intia  annum        quod  yi- 
antclim,quiadicovi8ccJiUn&dume£ieoptu>deqaoiattaannu^  k 
perfeftoouitumoperecomputidumagerelicetfVtdixunus  in  inter* 
diftoqtiodviautclam:  Tidusantem^^uerrus  vcrumque  hoc.inter* 
didum  excipit  ie  priuiquslmif^em^flBdificaflc  £is  Ao^opuapcrany 
num;bienftium>'tiii6nnium>  tkc,  tne  preicnte  ic  tacete,atquelioc  mo- 
•do  feconftictttttm  inannali  poilcfiione  iadendt  operis,  per  me  non 
fnrcfrupta/heci»qurccac4,  eamquerufHceteadincerdidum  vd  po^ 
fidctis^quoiUepolIeifionemiAamfibiieruanpoihilat:  £go  veeo  m 
coQcrarium  obiido  id  tempus  anni  biennij,  xxkxmijyficc»  Qup  Tidus. 
fadcbac  id  opusV  non  prodeife  ipfi  ad*  annalem  polGBfliottem  interdi- 
fti  vd  p6fii<feds:  Nam  ckto  eife  nouum  opus  >  qua  durante  cerdifi* 
.  mum  eft  danhofiidperis  hunciadbnemnoque  anno  finiri,  quianoui 
epedsconfhrudio,cumabrol^(a  noneft,  nil  cribuit  nouc  moIienci> 
vtcondat  exhocdt.Idemiuns  ejl^fi  contia.Tidumaio,iIlud  opusab 
eo  fadu  efie  ti  aut  daim :  iiot  ehim  ptobaco,tepus  illud  quo  fedt  opus 
pnufquamagerem,  nttllomodo  ci  prodcH;»  nec  dar  ei  incerdidum  vci 
poffideds:  calisenim  poncfrio  male  fadendi  plane  tniuibeft.  Sane. 
-prodentTitiofipoftpetfeMoptts  abeo  velpon:  opus  omnino  de- 
relidum,  ego  per  annuihnon  egcro,  ficque  Ticius  in  quieca  &  libeia : 
eius  anni  poUeflione^-manic^rit  t  >Hacc  enim  e»  dabit  interdidum 
vd  pofildecis,  &  me  podeum  ahnnm  ageocem  fiibmoucbic.  £x  his 
conicqnens  eH^,  in  duplici  chcmatc  fupradidto,  anni  poireifioac  Tido 
non  acquin,  nec  ei  dareinta?didum  v  ci  polfideds,  per  id  cempus  quo . 
C(spic  &  fcdt  tlouum  opus ,  vel  quo  fccic  vi  auc  clam,{i  poilea  ant^  o* 
puspcrfcdum,  £i'£ta  ci  fucrit  nundatio  noui  opeds»  vel  propoficuin 
ihrcFdiAum  quod  vi  aut  clam  intfaannumabopere  perfe£bo.  Hinc 
fitedamvt  eaannipoiieflio  Tidum  non  iimet»nsfi  poiFederic  ialtem 
anno,  priurquam  opus ita  cceptum efiecab.eo  nouc,  vd viiy .autdami ' 
velninpoiTcderitannopoflopusiliud  abeo  perfedum  aur.dmnitto 
dereli&um.  Hxc  refer  ad  eos  iocos,  in  quibus  fiip.  tradauimus,quan- 
do  cefrunouioperisnundado.^interdidum  quodvi  autd^mitSic 
vidcs  h«c  triainterdida  concurrcrc  &  commi^eri. 

Pergamusadreliquum  huius  capitis.Certum  cfl  in  feruirurum  con» 
crouerfiis  non  efleinudlemnoui  operis  nuntiadonemi  Quia  fiin tuo  . 
fundo,  tufiKiasnouum  opusquodiuri  &feruituti  mex  nocj^,  poi^ 
iiimconrraceexpenna^oneconfefibn^:  £  diuerfo  fi  in  meo  quid 
Rou^  molids  quo  eius  liberrace  mmuas,pofrum  aduerfiiste  vd  adione 
negatoda,  nam  adio  copfcflbda  &  ncg^todaiiutt  tantum  dc  iure  6c 
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Tiuwicatione  feu  domiaio  ieniicuciiiii,  f.xqne  hiiunie^a^oiiiW, 
dc.  D .  (i  ieniic.  TiBciicJ.  fi  prias,hoc  tic  non  peniaeiBtadinterdic^un) 
&  pofieffioaaDynequiead  fiidnm  vd  execotipnemflneqoe  adceflatio* 
neiB  velreilicttcionem  operis.Etnonbencf  qaidaih  interpretes  tta-- 
duftt  in  ai^nefti  confeiloriam  dc  negacotiam  venite  ia^hmi » tc  poi^ 
feinonem  iuris.NeceiTe  eft  etg6  connigeceadnoiiiopens  nnttciatio* 
aem  H  veiis  inhibereikcim,  asqn^  fiftierenottiim  optis  contra  libetta^ 
cem>-ius  &  ietoiciicem  incoepcttm.  N^tteftedam  inutilis  &  ifiiperflua^ 

'^fed  prodeft  noiii  opens  nundacio,  ciiin  in  meo  6indoper  me  pofleilby 
velinlococommuni  feu  publico,  concia  viom&poitoffionemmeam 
iu4authoritateptioataquis£KdtnoUamopus:  namqaaimttishoc  nia» 

'  nnvelaathoritatepropriapoillmtolljefe  &dej(hraere>-cum  mqdera- 
min  e  tucelx  &  defenlionis incnlpacx,  dcra  vim  acrocem  &  armaiam, 
vciamfxpcnotauimus :  iuvcprohuiufmociifado  non  cenearincer- 
dido  quod  viauc  clam,  I.  fialius  $.beUiiIimejI.  vic  $.fi.adianaam,cum  J^/^^^^^ 
gloifis,  D.  qu(M  vi  auc  dibn:  Tamen  neinter  violentos  &  rixofos  res  ^dittimtt 
adnugnam & fedidonem erampac,cudus  &  prudentius  hoc iudids 
omcio  celebrabitur,  non  manu  &  foli d4  vif  v t aic  Vip.' d.  S.  beliiilime» 
arg.  legis  creditoresy  Cod.  de  pignorib.  1.  cxCac.  D.  quodmet.  caufa. 

Re^at  altemobiedio»  induiiem  &  iniqoam  viden  opens  noui  nu-  ^^l^* 
tianonem,qaiaper  eam  homo  priuacaSyescccaiudiciumiS^  lodicisao- 
Thoritacem,  fua  prohibidone  lifHtopus,  quod  fado  in  meo  pncdio 
|)er  mcpoflcflb,acquc  fic  mecuibac,  impcditquc  vti  remea,  contra. 
Ificuci  D. firemic. vind.  1.  in  re man data, Cod. mandaci  1. aldus,  Cod 
deleruicuc.  LcameOy  D.deferuic.  vrban.prsed.maxime  Ci  facio  vrba« 
.  - num  xdiHdum,  quodnon  derelinqui Rcipub.  incercfl:,  I.  Pranori,  f. 
Deinde,  Hoccic.  Iisoniiflisquatpro(bludonehicaficruc,veluti  quod 
vc  appelladone,  iic  nutidadoneintecpofita  nil  innouari  debeat,  &  ii- 
milibus:  dicprim6  di^aI.cumeo,&£miiesimeIIigi,  comquisin  flio 
faciciurecpmmuni,  vficaco^-S^ordinado:  nonli  £iciat  nouomj  info. 
lens  ilhdcom  opns»  ex  qno  da^numalten  dctur  concraius  commune 
6c  conira  iuspriuacorum.  Secttnd6  dic,  Ipretanunciacionc  opus  poft- 
•  .feaumJdeoreftitui&coili^quiainhoccontempcaeftPrarcorijcdidi 
tudoricas:  Vulccnimopaspoft  nunciacionem  ceilarc,  donccludcx 
ca  de  re  fbtuetitantemitdiclaxaddebcat  nunciacio.Hocedidum  ab 
bominepduaco,  cemcre  eontemiii  non debuic.  Adde  quod  arquiili- 
mumeltEeiftacum  &  faciem  inipici  &  veftigari  decreto  Iudicis,priu(^ 
^amnov«mx>piisabfoiuacat6c£uies  rci  vctus  perillud  opus  dclea- 
tur.  Ptaeceteanon  fit  ipiuria  nannato  ic  prohibicfe ,  cum  poiTic  ilico 
obnnere  remiflioiiCB  iettlaxamentam  nunciacionis  &c  opus  cccpcum 
abfolacrolicepciidcocci  vidciicctdyji  yd  oblata  iarifdadonc,  edam 
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e3CtCAili<bcium:  vellmpecracircmi/IionGa  Pnccore,  vel  edam  co 
t6inpci'rHmciacionc,quocicsexinagna&  neceilaria  caufa  aliquan 
liegtigi  poce(l,c(rpcumqueopuspcrfici,  vcdiximus  iti  cap.  de  ren^^ 
fione  nunciacionis.  Illa  auccm  obiedio  nil  facercc  pro  eo  qui  veUit 
meoroio,  velinalienomolicurnoiiumopus,  huhc  enim  pcr  nunda- 
tioiiein  ftacira  inhibcri  arquum  eft:  Quod  fi  miuriam  fibi  fieii  pueecia 
hocquod  coepcum  opus  incermittirur  magno  incommodo ,  libcnm> 
eft  ci  confeqiii  remiilionfim  nuntiacionjis  iis.inodis  quos  cetulimus». 
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POSSIDENDIS  ET  VENDENDIS: 

D£  MISSIONIBVS  IN  POSSESSIONEM:  ' 
De  pf imo  &  fecundo  decreco ,  in  cau(4 
damiu  infcdi»  &ali)s. 

■  « 

^'^^^m  ^  V  K  r  s  smchotes  coniimgiiiK  tta^tus  ieqttcnces.  ticu- 
fe*3ira28  lura>  Quibns  excuiiisinpoflcffionera  catur.  Tituium 
de  rebitsauthotitace  luJicis  poilidcnilis,  Titulura  de 
pdttil^jscredicoruntinvettticotpore  iutisy  titMefe- 
^  pataeione  bonorum  i^Ticukim  de  ceffione  bonorum, 
Tituhim  de  confelGs:8e  titulom  dere  iudicaiaycum  (equetihus  qtulis, 
exiib.4Z.Digeft*&lib..7.  Cod.  luDguntproptereaquodhi  titulifc^ 
inoicem  expucant^atquefimut  cononenc  ncrnos  executionis  tam  in 
Bexacorpora,quamin  bona  debitorumttumetiam  reo^;iim  iEugien' 
dttmicabcicancium»  Namexcrcmum  iniunrdi£kion«^aic  Vlp.ideff» 
execttcio,  vc  opinor,  &  nemi  execucionis  ( iine  quibus  Refpttb.  ftare 
neqiiic  )  Kim/tMiMrtfincendiincur  per  miifiones  in  pofTcinonem,  9c 
pignon  pCBecoria>  cum  profccipciones  atque  addidtones  bonorum, 
vincuLa  edamnexumquc  corporum.  Res  trequentiirimaoliml.'Ful- 
dniuSi  D.  quibus  ex  caiir.tn  pofTclT.  eac.  Eciam  nodie  diificillimis  tcni- 
poribus^:  hicre^fle  fide  anguftayillicrarahumanitace.  Im6res  eft\ve- 
tuftiilima,  c&m  apud  Hebczos^y  equibus  iapientia  Orientis  ad  omnes 
dimanattic>  &  apud  reliquos  olim  popttlos,tuenc  credicoribus  {tunmu 
iusconcranonibluentes  debitores,quos  ducebant  vin<flosac(eruicu- 
ti  mandpabant,  vc  cdlJigtCttr«xld>.  4.  Reg.  c.  4>  Ic)em  vfurpatum  cfTc 
Acheniciibus  Eutopzorum  prarcepcoribus&Legiflacoribus  refcrc 
Plucar.  m  Soloncr  Ac  veceres  Romani  eriam  nnrc  iz.  tabul.  vccoiligi- 
tur  cx  Liuio^  lib.  2.  neruos,  vincula»  verbera,iuslecttitucis,  viotqueae 
nccisin  clcbitorcscredtcoril>uspermi(erunc. 

Qupd  vidctur  rubiacum,aat  ulcem  midgacnm  per  Deeem  viros  qui 
&nxecunc  vcdcbicae» veliudkac^fccaniac  rctts  Sc  debitor,  fexaginca 
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XAntum  dicbas  manercc  vin£busapttdcredteorcm:a  crcdicore  aleiulus 
dac4  libra  farris  in  dics  (ingulos,  ncc  enim  panem,red  far  &  pultem  da^ 
bmt,  Vceft in  ii.  cab.  Sicuchodie «redicot  quidiu decincc  in  carcese 
debicorcm  miierum  ^  inopem,  cogicur  ei  /ingulis  diebus  ftipcm  cro* 
gara  incra  eo9  ^o.die9'm(i  debicor  padus  efTec  vel  vitidicem  dcdiilec, 
is  coram  Pnecorc  in  comicio  quaaca?  pecuniz  reus  eflec»  publicabacur 
cribus  nundinis  condnuis>feanono  quoquedicpercres  vices :  inrci* 
iingulas  publicationcs  ciiicnnso^bodicbusincegris,  vc  etiam  hodic 
.  Formularij  fcruanc.  Quod  fi  incra  illud  crinundinum  nemo  buic  dcbi- 
cori  adeifec  vindex,  vasauc  HdciuiTor :  Praecor  iubcbac  eum  crans  Ty- 
•  berim peregr^  vsemmdari  hQ^tbus  &-peregcinis.  Subiicc  ex  Quinti- 
lianolib.7.c4.icacamcn  vc  quandocumquelacisfeciiiecdebicor,li. 
bercacem 6c priftiiium  flacum recuperarec.  Igicttr(cofliiciuQtnonulh> 
Dtnfxtt  verbera,  vincula,  cruciatus,  fus  vit!cacnccis,i!crUicuccmqucadd>ico- 
i^itarA*  tum  ceruicibus  ii.tabulx  depulerunclmo  harcconicdio  rcddicur  ina- 
nisex  vcrbiscabulx  Dccemukaltsin  cap../9^mico»/^j(/i,££  ex  Geilio.Iib. 
lo.Ci.alijfqueauchoribus,  apudquospodcrinundinatn  illam  prolai- 
pctoncm ,  Pra!Cor aic,  CApitef^Hm  luito ,  pereorc  vxnunnto,  D  cinde  li- 
quitur  dccrecuinPrazcoris acrocius , ^fl  ft plufes efunt  rei^  ( fciUcet  crc- 
<•  dendi)  Tcrt^  nmdinis  pArtes  fecantg  :  Si  piu^  minufue  fecuefrnty  nt  ft  ftM^ 
ejio,,  'NotSLplufes^  pro  pl  urcs,  efunt,  pro  cruntffecHeftuUy  pro  (ecuerun^ 
««'/?,profinc,vt  plcbs  adScquanam&  Ligcnm.QuamquamCacqlius 
iurifconfulcus  a.iud  GcIIium,  crcdacid  (cripcura  potius  adterrcn- 
dos  dcbicores,  fruftracores ,  qaam  adrci  vcl  exccucionis  vcncacc. 
Cuiaddercpoterisdurumius  illud  fmcicum  fui/fc  dumcaxac  concta 
dcbicorcs  improbos  fidcmque  tallcnccs  in  caulafibigracis  crcdicx  vel 
mutuatx  pccunia:,  qua:  d^bacur olim  finc  vfuris ,  nam  Romanis  anci- 
quis,  f arncrari ,  Hominem  erat ocadere.  ideo  dcbicor  qui  non  rcddcbat, 
violarc purabatur  fidcm, amiciciam ,  oftcium,  fociccatcniquchuma- 
nam,  vccolligiturcx  Ciccr.  Liuio,  GeIlio,&  ali)s  fcnptoribus.  Hoc 
fci"»  iu. lus  illud  non  tam  eric fummum,  ncc fumma  inmria. 
DfLkor.-s  Vc:runtamcn  fido  tumultu  &  quarrela  (fcdicioncs  dicuntur  a  diui- 
mon  ,ie-h,  tibus)  per  plebcni  Romanam ,  proptcr  ncxos  mifcrofquc  dcbicoics 
^''tt''"  oba:saIicnum,&:proptcr  nouas  tabubsjaducrfus  jnhumanos^rvfura- 
rios crcditorcs,  lac^  funt  Icgcs  quibus  dcbitorum capita  a  potcllatc  &r 
fi^uicia  crcditorum  cximuncur  6C  vinduantur.  Primoantcii.tab.Iegc 
Scruilia,  Appio  Claudio  &:  Scrailio  Confuhb.  prohibitum  nc  quis 
crcditor ciucmin  vincuhs dccincrct,quominus  eipotcftas  ciict  no- 
niinisedcndiapudConfulcstidefl:,  quominus  dclcdui  habcndo  no- 
Bicnmiliti^darct^ac  inmilitiam  ireC.quod  nota.  Iccmncquis  bona 
po(&derec»  capecpcue  mijicis^  quadiuin  expedicioiie  ^  iii  callns  cile& 
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neu  quis*eitts  Uberos,  nepotes,&iiiiliam  monretar  &  decineret.  Dein  * 

poft  i£.tsd>ii]aslegePapiri4&Petilia  Vcnexu  prohibitum  ne  ob  dc- 

bisaspecunias  dues  Romani  nefterencur,  ducerencuc » (ccarentur, 

venderecur,acque(eruirenc.  Hoc  i£giptirj  nbluerunt,  noluitSolon  • 

abrogat^legeDfacomis,vtaitPkitar.  Horret  Chriiliana  pietas,nec 

pacitur miierum  debitorc  neruo  &  vinculis  opprimi  &  rehquias  eius 

dilacerari,vtait  Cic  vidc  Panorm.  &:alios  Canoniftas  in  Rubr.de  fide  * 

inftrum.  &  in  tic.  de  (bludonib.  Dixi  mffimm  debitorem  non  efTe  ve^  ' 

xandumi  namdecodores  qui  bona  patria  auitaque  nequitia  fna  diP  , 

perdunt,  legum  earum  auxilio  &  graciainittgni  func  iuciicandi,vt  inf; 

dicetur.  Cxtcrumhis  obiici  poteft,  velnontuiiTe,  vel  nullam  vimha;. 

buidefupcadi£bislegcs,  Papyriam  ,  Pxtiliain  &fimilcs:  C^U2^ 

dem  poft  cas  fancitas,  in  Romanorum  hiilorijsperpetua  &  frequens 

jncntio  dc  nexis  ob  acsahenumj  v  t  apud  Cicero  ncm  pro  Flacco ,  Hel 

r.idides  qmdiudicdtimttonfaceretyMlfJHermippo  duSfm  vinSiu/^uee^i,  Sic 

Vaierius fcribit cos qui  iudicatar  pecunix  non  {atis£iccrcnt,  vel  fatis 

non  darent ,  in  vincula  publica  duci  ius  fiiifle :  atquc  tandem  pro  de^ 

bitoribus  nexis  &  vindbis  per  creditores,  ihtrodudtum  eft  a  Cxlarc 

beneficium  ceflionis  bonorum  ad  vicandas  carceris  molcllias  tiruio  de 

ccilionebononinfc:  quinimoiureDigeftorum  inlii  vidum:  D;dere 

iudic  Cafti^anircreditoriiihuffianus quiiudicato  &  vindo  dcbirori 

vi£bum  ilratumqueinfcrrinonpaticbatur:erg6  fruftra  lcgcs  ScruiJjc, 

Perihar,  Papirix  &  fimilcspronexis  libecandis.  fruilca  iex,  O^iuglte* 

iww,  C.  de  adion.  &  oblig.  ^ 

R.e(ponde>eas leges  fuum  effedaun  hab uiiFe  in  iioc qnod  debicores  ^auli^ 
hbcrarunt  (eniitute,  cmciacuyverberibus,  iettione  &  nece^qu^  omnia  g  '^'  "^- 
patiebanturabdudt  in  priuatos  carcercs  creditorum:  Deniquc  vcme-  ^  '^'^' 
nint  nc  amplius  dcbitores  creditoribusiiiisaddicerentur.  Sed  legesr 
iilar  non  fubdulerunt  rerum  iudicacarum  execntionem:  nec  Magi/ha- 
tus  man  um  militarem,  nec  cacceris  publici  cojfrtionem  aduerfus  debi* 
tores  iudicatos,  qui pofl  tcporaiudicati  ^dendi  iadcabant,  improbc 
fallcbanc,  &  credicorcs  dccipiebant,qu6perdnerlexi.Iex  Cumfiluif, 
fAmil.  C.  qui  bon.ced.pofT.  lcx  i.dccxa£tor.  tribut.  lib.io.  C.  cumdt. 
dc  priuar.c.uccrib.inhib.  Ncquc  hicobiidendadidalex  ohitsalicnumy 
quia  dc  carceribus  non  loquicur,  vcl  dc  non  incatcenmdis  debiton* 
bus,  vc  nialc  vulgus  aic  fed  dc  fcruicute,  velcemporariaivclperpccua,  ■ 
quam  co  ccmporc  inopcsacmiferidcbitoresvelfponcevclinuitiicr- 1 
uicbaiuapudfuoscrcdicorcs  vcfcab  ijs  libcraurent  prsftatione,  vcl  ! 
piccio  fuarum  opcroiu,  vccoJligicurcxauth.  vtnulliiudicum.  S.quia  j 
vcro.  Qua  dc  caufi  cciam  (rrpc  dcbitores  vcndi  fc  paricbantur,  vcj 
cqnilat  cx  probacis  auchoribus^  ^d  at.  Inlhc.  de  ing«iuis ,  fie  de  libei 
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pnis.  id  vciopiohibicumcftind.I.obicsalicnum.  Simili  rationc^qui 
pio  ncxu  iUo  corporum  ruccclTcrac  ex  iurc  canonico ,  ncxusanimoru 
dins  voucns  £cexcommunicansdcbitorcs,vtnot.mc.OdoarduSjCxt. 
^  de  lolut.  abobtus  ctiam  cft  maxime  in  Gallia,  placitis  Tuprcmaruru 
Curiarum  &rcgni  conftitutionibus.  Romxigitur  crudclitas  illa  12. 
tabuUrum  crafa  cJ(l :  CApitifquc  perna  ( hoc  cfl:,  corpons  addidio)  con- 
ucrla  ert:  m  pudons  notam,  adhibita  &:  fccuta  in  cius  locum  profcrip- 
*  tioncbonorum,  quXiurtun^d.itmagisquamcli"andathominis  langui- 
nc:n,  vt  ait  Tcrtulha.  m  Apologct.  Abohta  cft  (cdio  5c  addidio  cor- 
porum,rcu  confifc.itio  hTJna:&  capitis :  Rcieclafcdio bonorum,  id 
cil,  rrua  prorcnptio  pubhcario :  ac corum  loco  fucccircrunt  miflio- 
ncs  in  poircllioncm,  &:  bonorum  vcnditioncs  vel  rubhaflationcs. 
Carperuntcrcditoics  aPrartoremitti  in  poircllioncmbonorum  om- 
nium  dcbitons:  poft  dcindc  ca  bonaijsaddia,  vclcciam  vcndi lub 
Jiall.i,  id  quod  hoc  tractiru  cnarratur. 

Hicautcm  vctus  ordo  tuitatqucritus  miirionummpoircnioncm, 
dcindc  prolciipcionr!.  Pnmo  li  dcbitor  l.ititarct  ncc  fui  copia  faccrcr, 
ita  vt  in  ius  vocari,  & ad  Pnrtorc  duci,  no  poilct:  Tunc  Prartor  cx iu- 
oevetni  tc  ordinario  mittcbatcrcditorcm  in  polTcliioncm  omniu  bonorusu 
rkw 'ift^i'  dcbitoris, caula  rci  fcruandx,  fcu  dcbiti  fcruandi  1. 1.  D.  quib.  cx  cau-  . 
"'^'^»;».  fis  in  pofT  cat.  Ac  tandcm  m  contumacia  &  latitationc  fui  pcrfcucran- 
tcdcbitorc,  bonaciusomniacreditonbus  addicebantur,  aut  vcndc- 
bancuriubhafta,  cx  tic.  Dip;.  dcbonisauthor.  ludicpoilld.  Sccundo, 
fidebitorcopiamfuiFacicbac,  iniusnd  Pvarrorcm  trahcbacur,  £c  du- 
ccbacurftanmcitramorani,  criam  obcorto  collo,  SicalHiturpcdemu^ 
v:  cll  lu  iz.  t.ib.  inicda  m  cuni  manu.  nili  vadcs  fcu  fidciu/forcs 
daixr,  caucrccquc  fc  fliturum  lun  ccrta  &  condifta  dic.  ftatus  dies 
dicitur  in  11.  tab.     Ilhid  eil  vAdart  apud  Ciccronem  &  ahos,  hoc 
efl:  vades  cxigcrc  bc  accipcrc  :  vadatur  crcditor,  vadimoniiHU 
promittit  dcbitor,  vc  ftipulatur  crcdicor,  promittit  dcbitor. 
Qup  pcrtinct  iliud  Ciceronis  in  Qujntiana  Naruium  alloqucntis, 
njAdin  vis^promlttityin     voCAsffeijmtur:  nimirum  vcprobct  Qu^^^^^'^ 
paratumin  lusirc,  vadcsdarc,  vadimonium  obirc,  &:  omnia  prarfl:are 
qux  rco  incumbunt:  Idcoqucjion  debcrc  cius  bona  poflideri  per  Nc- 
uuim.  Atquc  hicmoncndum  eftobitcr,  cummorcm  (atifdAnd',vadi- 
busdatis,  lurc  Digcfl:orum  poflcadcfiifrc,  quo  probi  arquc  honefti 
viriprxdioruinqucpofleirorcsnon  tcncnturamphus  cos  darc  vades» 
necutisdarc  ludicio  fifl:i,  fcd  tantum  iurato  promitccrc  ic  ludicio  fifti, 
&  vadimonium  obituros:  nifi in  certis  quibufdam  caufis,  vcluti  li  ab- 
fens  peralium  dcfcndcrctur  vt  cfl;in  tit.Dig.  In  ms  vocati,vt  cant,auc 
Cntih  vdcaucum<ieac,£ciacic.qiu{atifU.  cogant.  vclmraco  pconuc^ 
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easic,  &  (\xx  promifltoai  CQmmicuntnr,  aliifque  ticulis  lib.  D .  a[tic. 
4.  v(biieadix.SichodteaftoriiiicioEdsreuni  vadarl  nequic  iudicio 
Menat  caufa,  nifi  cum  dd>icor  yindus,  auc  rcus  criminis  alicuius  non 
gcauts^peticrcfibi  vadere{ettdifcedereliceac^carcere>dacis  vadibas 
per  quos  decur  incenm  &  cantifi»er  euadere  de  vinculis :  Nam  vades, 
xVadan,  vadere»  vadimonium,  ab  vno  ona  &  coniugata  fimc.  Sed  ad 
yctecaittdicia.Reoiicdudoiniusad  Pntcorem»  £pnmo  congreilu, 
vel  in  prima  cognidonejis  diicepcari  &  tecroinad  non  potenit,in  cer- 
tum  flacumque  diem,  vtrinque  vadimionium  promitcebacur  autho- 
rcPrxcore.hiac  venire  adconfticucum  &  vadimoiiiumobi^^prDba- 
Cis  authcribuS}  &  Gallis,  CM^droir  a  rafiiffUtfOHi, 

Quod  firetts  vadimomum  de&ruiioret,  nequo  veniilec  ad  confti- . 
cuciim,  quauconccmpcus  Pcsecorcredicorem  &  accorem  miccebac  in 
pofTcflioncm  oninittm  bonocum  debicoris,  eaquc  poilldcreiubebac. 
Qiiofcnlu  C^ttintius  vadimonium  diccbatur  dercruilley  acque  idea 
bona cius  a  Naruio  luflc  po/Tena  fuifTc  cx  edido.  quod  camcn  Ciccro 
ncgat  in  Quinciana.  lungc  hic  1. 2 .  D .  quib.  cx  cauf  in  pofTclT  eat^  vbi 
MtPtxtOl in boriA eiu$  tHdtcio fifiendi  catfft Jideiuffoves  dcderit,  p  fu^e  ^n&"^ 
pot^Mtemfmfaast^  neque  defcndAtur,  iri  iubebo,    Quod  (jgmficaC^yvw^  ' 

vooitusm  ius,  dcdic  vadcs,  diffifus  e(l  dics,non vcnicadconftictftum> 
nc  no  ipfius  dcfcnforadcft-  Bonacius  poflidencur &capiuncur.  ijonfi»» 
Hx  vcrd  miiliones  in  poiTcirionemydeinde  prorcripciones>  (tibiia-  firm»ty^ 
flacione(que«  ac  vendicioncs  bonorumauchoricace  Iiildicis,.perpecu6  fi^^ 
habueiunc»  habentquc  folcmniamulta,  veluri  quxdam  aucupia  fylla- 
barum  &  formularum  iubin dc  mutandum»  tam  in  vcced  prudencia» 
quam in  media,cum in noua  Codids  > rum  in  iurc  canonico ,  necnon  , 
cradidonibus  Incerprecum,  accandemin  vfu  &  moribus  regionum. 
Qux  omnia  diligen ter  feparanda  {linc>ruiique  {ingula  ceporibus  red- 
dendadc  referenda,{i  vis  vchorucertaiado  conftct.  Anciquiori  iurc 
bonaflc  corpocadebitoru  addiccbantur  credicodbus^ubiata  vero  fe&i 
one  corporummahcfedio  bonoru^hoc  (alicctdta  fit  ordine.  Cum 
debitorvelreus  non  fatisfaceret  aut  laticarcc,  neqiieittdidoie  Me- 
reC)  in  cius  vniucriabona,  crcditor  vel  ador  a  Pnetocemittcbacur,  8c 
pofliderciubeb.icur,  expuHb  6c  exturbatodebitore  velreo,  vcex  Ci- 
cerone,  pro  Fiacco^  &  pro  Quindo,  aliirqne  colligicur.acque  reo  pec- 
fcuera^ice  in  doloialacicacione  fui  veraque  concumncia,  fi  vnus  erac 
cancum  crcditor  &  aitor  poflidereiuffusjipfi  bona  a  ddiccbancur,qua- 
fi  pro  derclido  habiupcr  dcbicorem  improbum  &;  fru  {Irarorem.Quc 
tamcn  addi cVio fublacaeft»  in  1. 6,  &  1. 9,  C. hoc  tit.  vc  mf. dicemus. 
Quodiiplurcs  cranc  a£tores&  creditorcs  rci  latitancis,  mictebantur 
omnes  in  poiTciiioncm  bononun  eius:  vel  aUquando,  ciim  vnus  erac 
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rc  rolitosjdcindc  in  tcrram  figcrc  &:  in  foro  poncrc,  fub  caquc  profcri- 
bcrc:  Qucm.idmodum  prmio  BonAPorfcmut  Regi^^  id  cftjCapca  ex  ho- 
fle profcripta  funt  in  foro  Romano.  Indc  illud,  hjijla,  pofiU  vcndere. 
' p»^^  Hajh fubijcere,^  illud, h.tjh  emere,  Ciccroni.  Itcm  fub  domina  haila 
profcribijtcm  ciHflis  /;j/?.i,pro  vcnditionchacmdiciaria,&:  hafta  vcn 
ditionis  Cic.  Itcm  prarconcsy^i"'^'^ '«'^^'^^'Wjidcftprofcribcntcs.^^Ncc 
vcro  ponerchaftam  liccbac.caquc  omnia  pcra^crc,nili  Prxtoris  pcrmi 
'ffu,  li  Thcophilo  crcdimus  in  titul.  1^(1:.  dc  fucccflionib.  fublat.  Quod 
tamcn  dc  bonis  dcbitoru  dilacciandis  miudiciOjtantumintelligerc 
pollis,  no  autc  dc  fupcnori  hafl:a    aucl:ionc fpontanca  &:  voluntaria. 

Vcrum  quo abicratfcrnio  dc  magiftris  c6 rcucrtatur.  Ille magifter 
anctionis,  apud  Pr^torcm  cum  ca:tcris  crcdicoribus,  lcgem  fcu  forma 
'^JUflS^  d.ibat  &:  prxfcribcbat  audioni  fucurx,  qua  conditionc,  quo  modo, 
'  quoquciurcbonaprofcripta  vcndcrcntur&:.addiccrentur.  Quarc 
bonis  Qumcij  poflcllis,  M.  Tullius  viccm  cius  (ortcmque  mifcram 
dolcc  his  vc  1  bi s,  cui  Maj^ijirrjinnt  <^  Domwi  conJlitHuntur^  (jui  tjHA  It^^pe^ 
reAt,  zs^  ijH.x  conditioneprommticnf.lA  cil,  qua forma  ficret  au6lio  &  ad- 
di£tio  bonorum  Quintij.  Dcmdc  is  mac;iftcr,  ei  quiplurimum  licerct 
rcm  addiccbat,  vt  auint  prxdici  authorcs:  IntcIIigc  cur.iht  Addtci  per 
Practorcm,cui  foli  compctic  vcrbuiiWt/c//co.Sic.iccufitor  damnat  rcu, 
lurcconfultis,  tum  Succonio  &:aliis.  Porro  notandum  eft  huius  ma- 
giftri  nomcnabcllc  &:  .ibullc a  Codicc  &:  pandc<fl:is  proptcr  eius  vfum 
abolitum,  vt  vcrifimilc  cft.  Indc quo  loco  magilln  nomen,  &:  vox  c- 
,  rat  inroftrislcgibus,  camTribonianus  dclcuit,  &:loco  eius  rcpofuic, 
curMtorem  hHm^,  \\:im(uhL\io  m.i^iiln  nommc  &:  vlli,  fuccclTit  cu'ator 
datus bonis  poHclIis  adminiftrandis .acquc  vcndcndis in  tit.  D.  dc  cii- 
ratoicbonjs  dando,  cxrp.iniminhoctit.dcrcb.auth.hidjG.poflid.  vn- 
defcriDtorcs  Galh  vocant  curacoresbonorum,  eos  qm  vulgo  hunr 
iequcltri  vcl  commiiririj  bonorum  captorum  &  poITcfrorufn,  vc  ca 
Joccnt, adminiftrcnt,  tucancur,  (ingula  di fpiciant  &  caucant,ratione- 
quc reddant  fru6hjum,impendiormu fu.r  adiiiiniflrationis ,  ex  tit. 
Digcftorum,  vtinpoirellionclcgat.  Is.autcm  cx  cicditoribus,  qui 
zjcjMM.  hodie  bonorum  audioncm  cur.it  &:  pcrfcquitur^  taniquam  dux  &:  au- 
thorprofcriptionis,Magilterfcrc  dici  pofTer. 

Fada  igitur  profcripcionc  &  publicationc  bononim ,  adcnanr  Iici- 
iJunm^  fatorcs,qui  vniucrfibonapofrelfIilicit.ircntur  vnoprctio :  hcbatque 
venditio&addictio^-nicantumpluslicitanri  &:  cmcnn,quidiccbatur 
bononini  emptor:  non  certarura  rcium,  fcd  iKst^vs  fuh([,intix  &:  quafi 
'  ha.Teditatis  olim  pertincntis  ad  dcbirorcm,  qu..ti  licilui^^'  um,cadcnte 
fiib  a-editoribus,  &  .ib  i)sdilacr:v.cii;n.  Ea  propccrhxc  addidio  vel 
anpcio,  eratmodus  dominij  act^aucndjpcr  vuiucrlitatci.ij  icu  ciculo 

,  vniucrlali 
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vtiiuer(ati  non  fuigiilan>qiiaimgutsres  feparatim  no&addiccbanttirj 
icd  vniuerfiasbonorum,ieu«mnia  bona  debicoris  generaliccr  vno 
pretio,  &viiibonorum  en»ptori,velutciiidamhzrcdi:  ineumque 
tcansfecebantur  adtiu^&pafliue,  vcaiunt>omnesa£tiones  &  omnia 
iura,qu£  tam  eiquamin  eum  competebanc  qui  venditionempaflus 
cft>  dido  cic.  de-  (uccedion.  Tublat.  Quamquam  ex  ticulieius  argu- 
mento^necnonexiurc  Codicis,  ea  licitationis  &addidionis  vniuecu 
£ilisforma,Scnatu(cdiuiaspieri{quereie£laiit9Vt  noniatis  commoda 
nec  vtiiis  debicoribusy  cceditoribus,  Iicitatonbnsacqiicae;natiSy&  feu- 
donimdomifiisittre  procimifeos  &  recrados  vu  vokntibus.  Ilii  ver6 
bonomm  emptoriinceraiia  hoc  vnun^pnrcipu^  impctibacur,  vtom<- 
nibus  crediconbus  in  totum  iati  sfacerec :  calegeipu  bona  omriia  ad- 
dicebantur. 

VetBmcamen  cvtm  ixpius  nemolidtaeor  ea  conditione  ad  audio-  ^ 
nemaccedece  vellet :  quia  poffefla  bonadebitoris  non  fuiHcerent  dif* 
foluendis  omnibus  creditoribus ,  vct  ob  latens  &  fu(pe6^um  xs  alic- 
num :  idcirco  anteaudioncm  &  addidionem ;  crcdicores ,  atque  bo- 
norum  emptor  pacifcebantur  &  dccidcbant  ccrcd  parcc  dcbici,  vei 
tcrtiayVeldimidid,  velaliaparte  quam  quiiquc  creditor  cantum  au- 
fcrret,8c  defiiodebito  confcquerctur  ab  cmptorc  bonorum.  Quo 

fertincclex Impcracor ^o.  D. depad.  Sicreditores paratifuntpartem  ex  ^''^^ 
onts ,  licet  ab  extremo  confequi ,  &:c  Hoc  cft ,  li  a  licicacorc  &:  cmpcore  * 
br>norum  cxcranco  fcu  non  cognaco  debicori.s,Telmc  crcdicores  con- 
fcqui  cantum  parcera  fui  dcbiti,cx  bonis  poflcllis  empcori  addiccndis, 
ft parce  debici conccnci finc,  quia  bona  non  cranc idonca  ,  hoc  fcruan- 
dum  cft.  Hinc  dabicur  fpecies  &  incerprccacio  facilis  aptaquc,  ad  1.  4, 
C.  hoc  cic.  Qu2E fi  communem  fenfum  Ipedcs,  videbitur  (upcrflua  dc  1 4.hoctk: 
abfurda,cijm  air,  Inciuile ejl quod pojhlas,  vt  vnw  ex  chirogrAphxrtjs credi^  t^l>.D 
toribm  debnorts  bona  compeUatur  jitfcipere ,  fath  creditoribi*s  eitn  Jaffurtts.  i,t»j!^ 
Vulgusputatcaml.  nonpoffc  accipi  dciHoemptorc  bonorum ,  nam 
fruftraciiceretur  ncminem  cogiadcam  cmptioncm  accederc  plcnam 
pcncuh  obincertum  xsahenumcui  cafubiicirur :  cumadaijaixiquam- 
libctcmptioncm,  cthhbcram  &:  folutam  ncmo  inuitus  cogatur,  I.in- 
uicum,C.de  concrah.  cmpr.  Iraquc  didam  l.^.intelligunt  de curatorc 
bonocumpoffclforum,  conftitucndo  &:  eligcndo  cx  crcdirorum  nu- 
*i^cro,  Ycuip.djximusjitacaraen  vc  volenci cantum noninuitomunus 
^oc  curatoriumlimungacur,  1.2.  §.  quacritur ,  D.  dccurac  bon.  dando. 
Cui  §.  iungunc diftam  I.4.  non  rcclc  ncc  vcrc ,  cum  in  d.  I.  4.  tradctur  Z^H^vt»- 
tancum  decrcdiconbus,an  corum  vnusbona  dcbitonsfubhafta  co-  «^«»^.  *•« 
gaturfufcipcrc&:cmerc,accrcdiconbus  alijs  fatisfaccrc.  Eavero  lcx  "^'*'' 

f  •    it^rifHr^  tcacbc  uon  de  cmcndis  &:  addiccndis  bonis  debxcgiis 
—        ....        .  • 
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fcddccuratorcbonis  dado,  vcrum  quisinuitus  tencaturmunusillud 
"  iiiicipecc.  Itcmnonbcncfimulexplicant&iunguntvtnurqucLfpc- 
sii  cmator  cicm:  ncc cnim  puto  fcntcntiam  di .  Qutmur,  pi oduci ad  cafum  did^ 
L  4.  Nam  in  §.  quxritur,  rcsula  cft ,  Nemimm  inmtHm  dari  curatorcm 
bonisprofcribcndis  &:  vcndcndis.  Quodaccipidcbctdecuratorccxr' 
trancojid  cft,  non  creditorc,  ilc  cnim  co  tradatu  accipitur :  non  dcbec 
intcUigi  de  crcditorc,  qucm  alij  crcditorcs ,  authorc  Practorc,  clege- 
runtcuratorcmbonis  diucndendis  &:addiccndis  :  hunc  enim  ctiam 
inuitumadid  munus compcllifi  commodcpofTitjColhgiturcxl.  8.ia 
finc, cum  I.9.  D.quib.cx  cauf.  mpofTcir.catuircum  1.8.  §.vlt.  6cl.  15.111 
priiicip.  D.  dcrcbus  auth.  iudic.  poflid.  Malc  igitur  dicl:am  1. 4.iun- 
gcicsditto^.quxntuL,  &:cxcal.  4.malc  cfficercs  iniureciuili  vnum 
cx  crcditonbus  inuitum  ficri  non  polTc  m.igiftruni  vcl  curatorcm  bo- 
nis  poircllis.  Hodie  tatcor  crcditorcm  noii  heri  ibqucftrcm  aut  cura- 
torcm  fcu  commiirarium,  vt  vulgusait,  bonis  poffcflis  &  profcnben- 
dis,  Gai.  HM^i'?^  nc  liic  acditor  m  re  &;  cauiafua  iit  iibi  autiior  cu- 
rator. 

L  i.  *.c.     Aliuscftcrgo  rcnfusdidxl.^,  hoc  tit.adhuncmodum.  Cumnulli 
******    adcflcnt  cmptorcs  fupradiclijbonorum  dcbitoris  pofrcfTorum  &  pro- 
rcriptorum:  vclquia  non  fufficcrcnt  omnibus  crcditoribus,  veialia 
decauia:  &:tamcnncccflarium  ciTct  vnibonorum  cmptori  omniabo- 
na  vno  prctio  addici,eo  modo&  conditionc  quam  antc  rctuJimus: 
Creditorcs  pecicrimta  Prstore,  vt  vnus  cx corum numero  ehgerc- 
tur,  quieabonactiam  inuitusrufcipcrct,  atquc  cartcris  crcditonbus 
{aristaccrct.  Itatextus  illcait  nudc  &:  fimplicitcr;  quo  nil  forctmiu- 
ftius.Quaproptcr  vt  fit  ibi  fpccics  probabilis,tum  rcda  racio:addc  cre- 
ditorcs  non  pcciuiiTc  gcncralitct  vt  omniabona  confusc  &r  in  gcncrc 
addiccrcncur  vni  cx  fuo  numcro ^qui  omnibus  dcbira  intcrict ;  Scd 
pctiiiTc  vt  iufto  prctio  vni  cx  ijs  addiccrcntur  ,  ifque  pro  rata  pietij 
{atisfacerctcreditoiibusalijs.  Hxccrcditorum  poftulatio  lurcniti  vi- 
dcbatur  cx  d.l.  8.  in  finc,  &  i.9.  D.quib.cx  cauC  in  poflcir.  cat.  &:  d.  1.8. 
§.Jvlt.  l.i^.Li^.D  .dcrcb.autli. iuipoflid.  cumd.I.Maiorcm,D.dc 
pad.  Vbi  gcncraliter  traditum  cft  maiorcm  partcm  creditoriun  ad  Cc 
trahere,  &  vincere vnumcxfuonumcro, Prxtoris  acccdentc  autho- 
ritatc.  Scdcontrarium  ftatuit  di£b  lcx^.-vuitqac  pctitioncm  huiuG' 
modi  inciuilc  ciTc^  vt  bona  profcripcaaccipiat ,  &cetcris  crcditoribus 
iads&dac  Tnas  exaedtcoribus,  qui  non  vult»  non  poteft,  cuiquc  noii 
cx|>e(licemerc,atqueontt$illudtufcipcrc,{.  lnuinun>  C.decontraif* 
empt.  CuiasdifEciiItacisemo  fcpcoWto  abeo  nuiia  rcquincuratts 
quam  voluncas,  pendens  exdomns  (keteds  miz  pandi  nondebenc; 
iaquicltt(toiaatti>  Ideotuliilc  o^ftabicqaodolim  Roms  (andpim 
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eftfiepittS»  vrqttibiis  pecamanaineiaca»  mobilia  0cnominacanttkm  e- 
nnt  in  bonismi  pecanix  Cux  portionem  certam  cogerentnt  in  pr^dio- 
rttmemptionemcoIlocare,apudSttetonittm,  Dionem,  Tacitttm  & 
alios.  Qttidergofiecnttllisinaentisbononim  poirefToruin  lidtatori* 
busarquccmptoribtts?  Pnetorcauf^  cogn^diuidetbanaintcrcre- 
ditores>  fic  vt  cuilibet  pro  portione  debiti  pfllem  dc  ijs  bon  is  addicai» 
cxradonetituli  deiurc  doniin.inpetnmdo  Cod.  hocquiafit  cogcnre 
jiecel!itate>cilmiicrupraicgem^eocafttadmittitur,&  qoafi  colera- 
tttr,idqucpropric{edioeft,qux  advctcrcm  rcHftionemaecedit.  Ne- 

3ue  obAat  lex  6.  iex  C  hoc  tit.  quibus  probibetur  generaiiter  bona 
cbitoruni  addici  vniucrfa  creditoribtts  ye^quepcoTcribi  Sc  vendi  iu^ 
bencur.  Namid  vetum  (i  licicacoces  8c  empcores  adfuerintj  crgo  Ci 
defuecint^non  prohibecurie^obottorttm^quz  ficolim  iurecomuni 
lecepta  eiaty  imscdMs  U  eoraaihosuifiGirimpmesJ^  ers»t,  ex  Ter« 
tulian  o  ic  aUjs,  vc  diximus.. 

Carcenim  in  hacboaorunnnidione  6c  addidione  G.  plurcs  concur-  ctmvrfus 
JiantliGitatores&  emptores> cum  vnitanum omniabona  poiTcnt  ad-  ^"^*""*' 
dlciealege  vc  creditoribus  iacis^iccret,  dubitatum  eft-,qciis  eorum 
pr^ferri  debere^:  Nec  leuis  in  iure  eft  dttbicandi  cacio»  qaando- 
qiiidemf(piusnoncoatcndebanc  emptores  circa  predum  audioniS) 
koc  eft  cerro  pretiofing;nfifionlicebant»iedbona  omnia  quilibct  CuC- 
cipcre(c.dicebateacoadicion^  vtcceditotibusomneaes  alienum  diC- 
ibluerec  iuxca  R.oiiianum  iudicioru  m  ritum  fiipra  memoracum.    Id  • 
cum  plures  fe  fiicere  veUcyfinguh  apiftl  Pr^corcm  teflarentur,  optifflo 
iure  ^  condicione:  Dubium  erac,vcri  potius  addi£tio  fieri  dcberet:an* 
cui  creditores  voluifTent^an  cuiPrxtor?hoc  decidicurinl.d.D.dcrcb. 
auch.  iud.  poflid.vcl  in  I.i.  D.  de  priuilcg.  credic.cum  1.  Imperaror  60,. 
J>.  depadis  atque  gloffis  Interprctum,  hoc  modo.  Si  inter  plurcs  qui  Crrdit^ 
concurruntbonorum dcbitoris cmptorcscx  iis  vnus  fit  crcditor,  is  f*C*^< 
potior crit .  Quod  fi  plurcs  concurrimt crcditorcs,  ex iis  illc  prxfcr- 
cur,cui maiorpccuniadcbctur, vtaffirmatdidalcxi^.infinc radqua  ^**** 
nonnuiliadiiciunt,  &  ni  tallor,  diuinant,  huic  maioris  fummx  crcdi- 
Coriantcfcrcndumcrciitoremquifit  cognatus  debitoris:  Ncc  enim 
idcalcgedicitur,  imocognatipra:tcrunturtantumcxtranci$  d.I.  ^o. 
depad.  Acquc  fi  crcditorcs  fint,  qui  licctur,  nullahicratio  cognatio- 
nis  habctur,  nomcn  &  qualitas  fola  credjtons  hic  vmat  etiam  cogna- 
Cos  &ragnatosdcbitoris.  Hincillud  ortu  quod  vetuftoiurcbonaifta 
CoMs  addicebantur  crcditoribus:  &  ad  hoc  primum  ius  liccc  poftca  dc- 
fuctiim,  rcs  de  tacili  rcdit,  vt  noninucntis  bonorum  cmptonbus  ad- 
dicanturcapotius  vnicxcrcditoribus.  Sivcro  nulius  crcciicor  adlir 
Uc4UC0i;  ^  cognaDj^naciac  Acceiiacur  feribas  dcbitoris  acccdanc  ad 
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caipdonem,  hipraeferencurexcraneis  &  aliis  non  proximioribus  *iBc 
agnacorumvniybonaaddicencur  d.l.6o.D.depad.  Rurrumhiccoii- 
currentibus  cognacispluhbus,llie  videcurpociorquimageproximus 
efi;  Nam  &inL  u.tab.  iffumfmximmfMmtltMmluUfttQ^^^ 
*     hagredicatem,cagccraquqmm  oner.i,tumiura  &  praerog^uasfiuniliat. 
Deficientibus  crcditofslsY  deinde  agnacis  licicacoribus^,  cxtranci 
permixtim  adau£tioncmaccedunc:£tin  concus(npluhum,illi  fietad- 
g^^'^  di^o  quera  credtcores  authore  Prarcore,  vt  magis-idoneum  empco- 
fmtiu^s  rem  degednc.Sed  obleniandum  eft  hxcio^o^ereyacqucius ilbid 
«rMOif-  prxJationis  ia  demdm  obdnere  inter  .creditores',  ^roplnqaos  >ft  ex- 
"^.      traneos^  ^  eadem  legc  Sc  condidone  au6bionentur  ij,  qui  concummc 
Hmul  in  au^Vione  bonorum.  Nam  aiiud  diccndum  eric,  fi  ex  iis  omni<n 
bus  lidtacoribus  aliqais  liccr  extraneus,mcliori  iure  &c  condictoncbo. 
Hft  {u(cipiac :  Hic  cnim  omnibus  ^r£ferrecur,arg.  codus  ciculi,de  in 
diemaddidione,  &corum  qux  fup.  diximus  dc  Magiftro  qui  apud 
Pracco^rem,  cumaliis  cccdicoribus,  lcgcm  dabac  fucuracmptori,  vc  is 
pro  vcilirace  crcdicorum  quam  raaximo  ficri  pofTcc  prccio  au^ona. 
.  jurccur,&bona  emcrcc.  Qu^odautcm  iiic  cradicur  in  addiftionc  bo- 
norum  cognatosprarfcrri  cxtrancisrcircrublacumperl.dudum  C.  dc 
contrah.cmpr.  tcntari  potcft:,nifi dicas (pecicm  didar  l.dudum^ab  hoc 

loco  ditlciicquicft  debonorura  venditionecoa£b,perau6l;ioncmfiC 
fc£tioncm:  Ea  vcro  lcx  Dudum.cftdc  vcnditionefpontanca. 
^d^m  Porro  quoddicitur  emptorcm  bonorum,  vice  h^rcdis  cnc,  ac  in 
cumtranstcrriomnia  bona  &  ifiradcbitoris,  non  obtinet  in  flAtuis 
publicc  pofitis  in  honorcm  dcbicoris  ,  ncc  ctiam  in  prarrogatiuis, 
nonoribus  &  pcrfonx  pnuilegiis  ,  quar  fcquuncur  ipfum  dcbi- 
torcm  ,  non  bona  illius  ,  ncquc  corum  cmptorcm,  1.  Fulcinius, 
t^.D.dcrcb.auch.iud.  pofT. quxcft  lcxi^.  cicuU  dc  pnuiicg.  credic. 
Hac  ratione,  quamuis  fcrui  &ancillx  debitonSjVtc^tcramobflui  &  fe 
moucntia  cajpiantur  &addicantur,  non  tamc  cias  iibcri  naruralcs,  nc- 
queancillaciusconcubinal.38.  D.deieb.  auch.iud.  polf  qu^eftJcx 
pcnult.tituli  depnuileg.  credtt.  Hinc  cricum  illud  ffroflnptts  addu 
^womnibus  bonis,  rcaliaiuratranfcribiincmpcorem,  non  perfona- 
lia,  nechonorifica:  velun  luspacronatus  laicu  pcrionale,  .utnbutum 
&anncxum  perfonis : adeo  vt  Crcdttorcs  in  poftcftionein  mifti,  acfe- 
qucftnautcommidarij,  etiam  nondum  tacta  audionc  &:  addidjone 
bonorum,  non  habcantius  prxfcntandi  ad  bcneficium  vacans,  Et  fi 
iuspatronatu$firinbonisdebitons:.nam  ida  debitoris  perfona  non 
diuellitur,ncc  fcparatur,  folufquepra:fcntabjc.  Plus  diccndum ,  hoc 
obtincre  quamuisrealc  fitiuspatronacus  ac  nodum  bonis  vcndids 
§c  ^ddi^is  pr9Ccncar,c  d^bicorem ;  quia  xuiilio  m  poftcilioiicai  aoq 
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'  dgxxcSb^tM^faiazte^  iHminiiii  ciuiliyTt  ante  dixi. 

mus.  Acvec^iiiftta£lisaE«ddiftis'prfdik,reale  iuspacronanis  pnedia 
iequitur>  quibus  cohsrec,  vccenfencomnes  inc  ex  ticens  exc.  aeiure 
pacronacldem  re^ndcndnm  ii  debicor  bonis  cefleric 

Po(lrcm6  ex  huiuiinodi  au^onibus  &  addidionibus,  lequebatur 
non  modo  fortunanim  omntHm,iedeciam  nominis,  fiunie  tc  capids, 
publtcatio,  (cOlio  &  prol&riptio,  nccnoninfamia  &  ignominiarei  mi-  ««^^7* 
ieriqucdcbicoris:  Cum  amiifionc  cnbus»  lod»(u^iigij  &d^nitacis 
omniSyCelacodebitocein  cabulas  Czricum,qu^  crancpaginzconcinc- 
tcs  nominacorum  qui  nocaci  a  Ccnforibus  ficbanc  arrarij ,  (ine  criba 
&ruf&agio,  delcri  exalbo  ccncuria: fux, vcaic  GeUius,  no  Amcif^bm-' 
tur  vrbc  &oma,nec  exukbac,(cd  mircn,vilesac«cuij,f4/7/4^/^5,  W4/ni, 
ciuicacisiur<;  &  pr^rogaciutscadebanc.£apropcerM.TuUius  in  Quin- 
Ciana  mifcria  P.  Qoincii»  conqucricur,  &  capuc  cius  peci,adduciqucin 
diicrime  capiciSjfi  bona  eius  a  N^uio  poiHdcri  &  proicribi  dcbeac:boc 
agieoiudidoinqnti^  mBmmtmudtefoQjtmm$,te^nci^^  nu- 
merarecuri  neiurc  ciuicatisRotnameamplius  vcerecur :  Id  quod  ho- 
neflis  virisacerbitfitmim  crac,  ac  quaii  vlcimum  fuppiidum.  Hicpriti« 
cepsOccoarreaiicnooppreirus,  condcaca  rebcilioneaducrrns  Impc- 
ratorcm ccflacus  e{k,fibt  melius  ejfetn mefithhoftey<iuim m foro  fi$b  credu 
«oM^MfQU^yiccari&mifer^pro^cribi.  Nam  honcdis  duibnstnaioc 
mecus  morris,  quamignominiac,  ini  ifh  quidcm  D.  dceo  quod  mec 
cauia.Ideoin  l.adionc$.  i.  D.  pro{bdo,Pcr  hancbonorumpublica- 
cionem,  vcluti  pcr  moccem  foluicur  fodctas.Ideo  moriences  anre  alie- 
BO  dcmcrfij-nc  iub  fuo,  vcl  liberorum  (liorum  nominc  bona  (tia  poft 
jnortcm  pubhcarencur,  fcruum  hxrcdcm  ncccilarium  inflicuebatic^ 
vcfubciusnomincficrccbonorumfubhafta  veditio  cit.infticuc.  qui- 
bus  m.inumitt.  non  hcec,I.  23.  D.  quxin  fraud.  crcdic.  Idautemobd- 
nuic,nonmod6fipermagiflrijiilum,vcrupradiximus,  vcrum  ctiam  . 

pcr  curacorem  bonis  datuni,  viuo  debicorc  &:rco  b^na  eius  fub  hafca 
pubhcarcntur.  Nam  mccrharc  olim  non  fuic  difFcrcncia,  nequc  y£* 
quamiegicur:  Ethnoucalijcarafommcntfincauchontatc,  vclcon- 
icclione  vllaprobabih.  C^terumillaprircimons  contra  dcbitorcs  lc- 
ucriras,  non  cftaccrba  vclmhumanam  dcbitoresimprobos  &  deco- 
£tores,bona  laticanccsatque  dololos  fraudatorcs:  Nam  hi  capitali  iu- 
dicio  cxtra  otdmcm  cocrccri etiaianum  hodic  dcbcnt,iure  gentium 
omnium,  ac  ctiani  GaUi.r  lcgibus;  nechabent  beneficium  ccfrionis 
bonorum  quo  fc  vinculis  cripiant.  Glim  iurccanonk?operintcrdi<Sia 
Ecclefiafticadirisdeuouebantur,  inicdo  ncxu  animorum,  vc  nc^t.  in 
cit.  dc  folut.  ext,  quamquam  hoc  rcicd«mfit,  vctitiimquc  ne  ob  dc- 

^iCuiiiiaoniblucumdebicof  coflvoutuoacEcclciix  ptiuccuc  Ha« 
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^Unus-  dc  vctcri  iure  &  morc  in  iis  profcriptiorubus  bonorairu 

Media  vero  pandcdaruni  prudcntia,  h^c alitcr  fe  habucrc.  Prim6i 
[»e  Dijf.  pcr coc ambagcs ac  formulas  non  poflidcntur,in  v niucrlum  onmiabo 
jJJJJJJJ^  nadebkoris,  ncquc  vno  prctio  addicuntur  vni  bonorum  cmptori, 
ttmqiwmharrcdi  viucntis  adhuc  dcbitoris:  fublaiaquc  fucccflio  pcr 
boiiorum  craption  em,  vt  fublata  fucre  ordinaria  iudiaa,  hoc  efl:  ordi*. 
nariae  &  fcrupulolo:  tor  mulx  ludiciorum  antiquorum  abicrunt,  &  cx- 
traodinariaiudicia  cllc  coepcrunt,  ait  Iuft:inian.  dxcko  tit.  de  fucccffio- 
«cfublat.  Ccrpitius  dicicxtra  ordincm, hoc cft cxtra  ritum  vctcrcni^ 
prifcorumiudiciorum    vlt.inftit.  dcinterd.  Sicloco  cius  fucccflio- 
nis  &  cmptionisacmagiftrj  bonorum,  datus  cft  curator  bonis  dcbito— 
ds&rcilatitantis;quiquidcmcuratoraudionem  &  addidione  pro— 
curat  catenus,  quatcnus  a:ri alicno  dilfolucndo  futficiat.  Itera  debi- 
torc  non  quidcm  latitancc  &  fugicntc,  fcd  non  folucntc  ,  bona 
eius  quardam  crcditorcs  capiunt  vcndimtquc,  aut  cx  ciufa  ludicati, 
vclalia  dcbiti  caufi,  prouciplis  comodum  &:  a^quitati  conlcntancum 
clTc  vidcbitur,  fcruatis  vbiquc  auclionum  &  proicriptionum  folem- 
nibus:Sccund6  crcditoies  in  poflcirioncm  miHi,non  ica  crudcbter,vt 
olim,  cxcurbantfpoluntqucdcbitorcm,  fuis  bonis  omnibusrfcd  cu 
modcftiarcmobdruant  tancuni,  cuftodi^  caufi,cx  tit.  vt  in  poircfT 
'  lci;ac.  Quo  pcrcinct  intcrprctum  difputatio,anpcr  miflioncminpoi-- 

icHioncni  dcbitor  rci  lua: poircllionc  priuctur:  vcl  mclius, an  amittac . 
commodumpofTcflionis.  Naturalipoflcflione  piiuatur  cx  1.  noneft 
mirum  D.  dc pignor.adt.  non  vtiqueciuili,  qu^  iure  domini  conftar, . 
namiuradni  rctmct,  vt  dixi  in  tradatu  dcintcrdidis.  Tcrtio,  bonis. 
authontatciudicumpolfcflis  &  vcnditis,infamia&  ignommia,  non.; 
fcquitur  dcbitorcm cx.  I.dcbitorcs  ii.  C.quib.  cx  caul.  infam.  irrogat, 
infamiaiuris  fciIicct:Namfa£liinfainia  qucdamhiccfl/^M^i^o)-»  wofj,  vc* 
aicTcrtulunus in  Apologct.  ficl.primogradu  D.qu^m  haud.crcdit. 
Quarto  non  ficiuicciujlibonorumpollrflbrum  vcnditio  &  addi-- 
"-^T*  dio,  ftatim  polt  tiiginca  dics,  vc  ficbac  olim  cx  li.tab.  Et  apud  Cice- 
aa»»  roncm  pro  QLuncio:Scdpoft  mulcil  ccmpus,acnon  nifi  crcfcentevcl 
concumaciarcilaticancis,  vcl  ccflationc  JcLmcous  nonfolucncis,a:grc 
perucnitur  ad  bonoruin  profcriptioncm,  vc  colLgicur  cx I.  pcnulc.  & 
vlc.C.  dcbonisauth.iudic.polHd.  Vcrumadquod  vfquc  ccmpus  dc- 
bcat  produci  &  diffcrriaddidio  bonorum,  vanc  tradanc  Intcrprctes. 
iuns.Quidam  poftdcccmdicSjJ.promiilorD,  dcconihc.pecun.  vtrii 
amiflionc,an  apcra61:is  folemnibus  audionum  numcrandos?  an  in- 
Ibli  rcbus :  an  in  mobiIibus,ha*c  malc  &  coufusc.  nam  alij  poft mcnfcs 
V  duos  cxl.  dcbitoribus  D.  dc  rciudic.Xcd  oftendimus  iiip.  cam  1.  ad- 
jwnc  cradatuin  non  peniucre^aiij  poft  qu^cuor  mcxiics^  cx  arg.1. 5.  .C« 
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•^e vfitnzeiiadic  Atitte  locitsilimlis cft di€tq lcgi  debicbribas.  Vol* 
gus  jmnumefie  expedandnm  pucav»r«%«i  diemJSicms  in  pojfepiimem 
4.fiquisemptioms  $.  penulc.  C.  depneicript  jaana  vbi  reus  pofle^ 

boiutiiared|^tc»itveDiaci&craannum,1.2.C.vbiinremadio,cquo« 
«liamexcvcitceiionconceibca.  Qutdambiaiittme^TeexpeiSbmdum 
<oI]i|unc  ex  I.  vlt«C  de  lure  dominij  impecr jionBuUi>  rnennium  ex 
X  X.  C.  de  mre empc  A]ij  quadrienniuex  1.  vlc.  C  iioc  cic.  Dic  verius> 
^ttdicisiettboni  viriarbtcrio  id  relinqui;vcexrei^peribnacum>loci& 
^emporis»  varia  qua]icace»id  varie  definiat,  prout  zquum  bonumque 
ipiividebitar^  vcnocac  Acciir£inLpenulc.C.  hoctit.exLfifinica.  f. 
AonaocemD.  dedamnoinfedo.  Hodiein  viii  pro^criptiones  &  au-^ 
diones,  ali&que  huiufmodi  vendicionuum  {blemnia,himenc  fuos  diet 
fiicale$,(uarolemnia,ruaqtteicempora  fatalia,  varicex  variisproainda. 
rummoribtts  circumfcripta,  quarquidem  ludexardare  non  poceft»li« 
cec  produccrc  poiTic  addidionts  cempos  arg.  1. 1.  D .  dc  rc  ind.  * 
QuintdjPandedanimittsejreus  quifruidclacitac,  fcu  decodor  ^i/M 
debicor&paiaCttr adebitorc >  vcl  a  rco  quilict  deeft  cafu  cancibn, & 
«xcauiaquapiam,nondolOynecinftaudem  crcditorum:  Nam  lad-^ftr^^ 
cans    fruftnicorimprobus  ccadicor  duriik»  etuique  bona  ynmet^Mm*^. 
profciibuncar,  &  cito  addicuntur:  eciam  iiabeocanci^m  pctatur  res 
nliquacerca,  mobilis  auc  immobilas:  nqc  enim  ea  folum  res  ci  aufercur,  ' 
ied  eciam  omniaeiasboiu  pablicancar :  qudrefercnda  e(l  lcx  Fulci- 
«itts,  $.  Icem  videamus  D. qujbosex  cauC  in  pofTeil!  eac.  Aliud, in- 
^ruam,  in  debitore  vel  reo  qui  non  kdtat^  fed  cafu  vel  caufa  .aliqtti  eft 
aoiens :  nan^tic^ineias  omniabonaliac  mifiioittre^pandeAarum,in 
hoc  vcatfedus  ta^dio  cnftodiz  veniac  &compareat :  non  tamen  fic 
•    yendicio»  fcd  diffcrtur,  arg.  diftae  L  Fulcinius,  cura  1. 6.  eod.  tit.  Hic 
faOonecapci  ab  hoflibusabfentis  &  non  defeniijicct  bona  poflidean* 
tur,  nontamen  addtcttncar»L)9.  D.  derebos  auth.  iud.  pofT.  vc  nec 
boiULha?reditausiacencisnonaditae,c{bTi  ncc  curacorbonis  dacusd^: 
nam  aliud,  fi  curatorbonisdacus  ik>  1,8.&  K^.D.  qmb.ex  cauf.iD  poff. 
catur.  Simihcer  necbona  eius  qui  abeil  Reip.  cau^,  L  Ignorare,  C.  dc 
refticmilituni.  SicpupiUi  abfencis  indefenti  bona'ance  pubercatem 
non  vcnduntur,  vtncc  furiofi  velprodigi,fcu  inccrdidi  bonis,  qui 
abfcncesnon  dcfcndunturiuiudicio,  vccolligicurexd.I.7.  8.D. 
quib.  cx  cauf.  m  pr»iFet£  eac.-Idquc  probanc  iuris  canonici  Gloflacores 
in  c.  condUcacionibus ,  cxc.  dc  offic.  delcg.  In  ijs  fic  quidcm  miflio,  f. 
non  aurcm  vendirio,  quiarcus abeft  duncax.it ,  nec  dcfcndicur ,  non 
autcm  fr.mdcbriuc.  Venmcamenhuiufmodi  abrcnciam  non  par,iei  • 
{ipe  dj  iicrfa  cft  caufa  &  racio :  nam  aWcnris  Rcip,  caufa,  itcm  capri  .ib 
ittihbusnccnoamjiicom  eiqtedac^ 
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'didio(}J.59^D.dereb.attch.iad.poiItd.  vc  okmiadcitiifflfiiersttvaar- 
ibi  iegc  Seruilia,  ne  quis  bonamiiicis  poifiderec,  caperet:  vel  excra  ea»- 
^'^1!lr        abfentibus  indefenib,  reisauc debicoiibiis,quainiiis  {iift&eator 
fl,'^     addidio, vc  fupra diduin  e(h  camen  poftea  quam  per multum  tempus 
cxpedtaci  fuSre,  ncceorum  rcditus  breui  fucurus  {pcrarur,curacor  da^ 
bicur  bonis  abfcntis  indefenii,  vc  pon;  rolemnta  audionum  £ac  addi* 
dio,  Barc.  &  alij  in  d.  1.  Ignorare,  C.  dereftit. miJic.  &  d.  1.  fi  iiniay  f : 
lulianus,  D,  dc  damno  infct^o ,  Panorm.  &  catccri  in  d.  c  vlc  ext.  vt . 
litehonconteft.  Quodquidemilli  producuntadabientesrap.caufa» . 
iiperlongumtempus  expcffcati  non  dcfendancuRecfrrepugnec  dida 
lex^9.  de  rebusauch>iud.  poflid.  Hodie  vidccur  receptum  magis  id : 
quodeftinc.2.  c^.  c.4.  &  in  coto tic. exc.  dc  dolo A£  ootitum. vt  con^ 
tiaquemlibet  abfentem  &iadefiBnrum^didis  peremptocij»legitim^ 
cicatum  ^  concumaccm  y  proccdatiurtpK>nuncienir,nac  n^iflio,pt04. . 
*       (cripcio,  &  addidio^  nifi  iuiTa  Phndpis  vei  ludicis  re9<iiffetaair. . 
cShmdM     Hxc  de  a6lionibus  in  peribaam  ^qux  paul^  fecus  obtmen t  in  tat^ 
2^*0-'  iibus  iudic9s:nam  conuencus  rei  vindicacione,(i  vadimooiuBi  dercr.u 
fi»udacionis  caitfa  (id  quod  lacitare  c(l)non  modo  in  rem  pecicam,red 
cciamin  omniabona  illius  mitticur  a6bor,cique  bona  candemproiccir 
bet.  Si  verononlatitet  necdolo  ic.rub(lrahat,.rcd  excau(a  quapiam  - 
ablens  non  dcfcndacur :  in  rem  dumtaxac  petitam  fit  miiGo ,  non  in^ 
omnia  ciusbona,  l.FuIcinius,§.itcm  vidcamus,D.cxquib.cauf  inpoffi 
cat.  In  quo  cmcndatacft  vecus  prudentia  per  quam  rei  lacicantis 
vniucrfa  bona  polfidebancur  ,  non  cxcepta  in  rcm  adione  ,  non 
exccptis  rupcnoribuspcrronis :  caque  vccus  prudcntia  coUigitur  ex- 
orationc  Ciccronispro  Quintio,  vbi  Ciccro  contcndit  P.  Quintij 
bona  per  Mxuium  non  cffc  vercpofTcira,  cx  cdicl:o,ex  monbus  &  vC\i 
fon:h6cqucprobarcnititurcx  co  quod  vniucriaQuintij  bonaM^c- 
uius  non  occupaucrac,  qua:in  torum  dcbuilfct occuparc,  fi  cx  cdj6fco 
pofrcdifTct,  fi  polfidcrc  iufTus  circta  Pr.rtmc:  quodprobaturctiatn  cx 
ari;.  Icgis  i.  D.quib. cx  cauC  m  poll!  eatur,  vbi Ipccialc  cft  m  cau(a dani 
intecbi,  vt  in  a: ics  foLis,  cx  quarum  vitio  daranum  imminct,mittatur 
a^torrco  non  dctcnlo,  qujfi  dicat  in-cxtcris  vniucria  bona  pofltderi. 
Hcrciurc  vctcrr:  vcrumin  hocconucniunt  vctus  illudius,ac  mcdia 
Digcllorum  prudcntia,qu6d  rcolatitancc  fraudacionis  cauia,  coque 
in ca contumacia pcrlcucranrc,  omnia cius  bona poilidercntur  ad- 
diccrcntur :  fcd  ita  vt  vctcri  lurc  addiccrcncur  acl:on,  mcdia  vcro  pru- 
dcntia,cmptori  bonorum,  vt  fup.  monuimus :  id  autcm  colligicur  cx 
arg.  Icgis^,  §.adco,  O.quib.  cxcauf.  in  po^f.  cac.  Vbifingularchocms 
babcnt  furiofi,  prodigi ,  fcu  intcrdiifti  bonis,  atquc  minores ,  vc  non 
arapLusquamuccclIcAcdcboniseoj:u|niubiiaItav«neat,  &  vccan- 
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isSm  prdmodb  ScmenCuik  debici  bona  (ionim  poi^dcantur  addi- 
cancur^quaiiiiOGinaUjspcrfonisnonrenittetiii:.  Excepciofirmatre-  - 
gulam»  vcaiunc :  <|ui de  vBodicic,  de  alio  negat,  I.  cikn  Praetor,  deiu* 
Sicaii  ver^innouaipcttdencta  Codicis  &  noueUarum  id  ius.obcineai^  , 
conccouercuntlnterpreiis,  vtinf.  dicemus.  Quod  ad  vecerem  pru^ 
td(^ntiamactinet>nGmodubitarcdebecreilaci€ancishonaoinniapoiii> 
dcn  & addicif  vc  fspe  di^fcum  c(l. 

Rurfus  yctullo  iurc  fi  quid  ex  bonis  venditis  fupcrjflunm crar,  poft  ^""^  '^* 
dimiflbscreditore^hocnoQ  {eruacurnec  redditur  debitoci.&rcola^^,]^';^] 
cicanci,  quifama,capite>fortunis  cucrfiis  c^l,  cuiuique  omniabona 
creditoribus  dilaceranda  obiicicbancur  ,vcaic  Cicero.  Qupd  etiam 
videtur ius fujlTc  Digeftorum,  ex arg.  did:x legis  7.  §.  planc,  D.  quib. 
cxcauf  in  poflcir.  eat.  Vbi Ipccialc  ius  eft in  furiofo,minorc,prodigo, 
vcbonis  corum  pof^eCCisdc  vcndicis,Iiquidreftat  poftliberatoscre- 
ditof es,  hoc funoro  feruccur:  poena  reorum  laticantium  non  tenetur 
isquinonIaticac,quiafuinoncftcompos.  £rgo  incxteris  diuerfum 
crir,  vcquidam  nouifcribunt,  ncfcio  an  diredc,concralvlt.C.hoccic. 
vbi  videcurhocfuiirecertu&conitansincocoiureluftinianco,  quod 
bonis^rei  profcriptis  & addi^s, atque  diiToluco  a:re  alieno  fupciHuu 
fcructur  rco  Ikcc  laticanci  &fraudacori.  Addc  quodin  vcceri  pru- 
dcncianuliaaucraraeratfpcs  rccupcuindarum  ciulmodi  rcrum,  vccx 
Ciccronwfcahjsconucicun  quodnotticacftm  mediOjCumnouociui-  .  » 
ii  iurc,  quo  dicicur  reum  qui  fui  copum  tacic^  ance  bonorum  vcAdi-* 
Cionemad  bonapolicifafefticuj'. 

Sed  dilhdcnc  Intcrpreccs  imra  qaodccrapus*id  rco  conccdacur,  Rfwvt- 
necx;nimpcrmulcuraccmpuscumcxpedari  volunc,  iinopucanc  bo-^^^f,^' 
nis  pcr  annum  intcgrum  a  crcditonbus  pofTcllis  reum  qui  incra  illum  wk^*»!; 
annum  non  venent nec  conturaaciam  emendauerit,mulcari  &priuari  - 
coramodo  poffeftionis:  Quarch poftannum  vcniac  rcus,  &:iuri  Ce  • 
fiftac ,  pofTcirionem  ci  non  rcftitui,  fed  cam  pcnes  mifTum  crcdicorcm 
mancre ,  acquc  reo  propriecaccm  folam  fupcrelle :  de  qua  cantu  agere 
poteft ,  eamque  recuperare  poftquam  omnino  facisfcccric  adori  in 
pofTeflioncm  miffo,  Accurf  in  I.z.  C.  vbi  in  rcm  ad.  Barc.  Caftrenf  &:  ^ 
ahjml.  Sifinica,§.Iulianus,D.dedam.infedo,  cx  arg.  didtxl.  2.cum 
I.h  quis  cmpcionis,  ^.fedccfiquis,  C.  deprarfcnpc.  longilf.  ccmp.  c.  • 
Quoniam,in  finc, vbi  gioffa:,exc.vc  hcc  non  conccft.In  d.l.i,  C.  vbi  n\ 
rcmad.  Rconon  vcniennin  iuspolfeirioaufcrrur:  in  d.^.fedfiquis,  .  ' 
C  idemrcusveniac  incraannum ,  &  cautioncm  dct  llifcipicnda:  htis, 
rem  fuamciufquepofrcllionem  rccipicc :  crgo,  inquiunr,  poftannum  ' 
rci  polTcflioncni  amitccc,  folaquc  rcftabic  ci  ppopriccas.  Incraquod^ 
vecd  cCiujpu^  vcnuc  U  coucumaaampurgacc  dcbeat^  vc  cam  recupe* 
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rct?  Aaceomwrerinc  hlcdecocantiiiiireomAari,  cuiusbonapof^ 
lidcnturproptcrhoc iblum quodinius  vocatus nonieric , fugicns  fic 
-ladtans  fcaude  &  dolo:  Qupd  &  dcfij c  lacicarc,  &  iam  copiam  fu  i  faciac^ 
cmcn  dcc  culpam  9c  concumaciam,  qux  miniani  cau(am  dcdcrat.nuii- 
■quidbonapeileflitrecupetctyficincra  quo^ccmpus  vcnicns  carccu- 
■percc>icudominium  eorum  ?  nam  polTcirioncm  amitci  pcr  anni  con- 
'    tumaciam  diximus,  ex  fcnccntia  GIo(Iatorum.  Dc  domniio  &:  pro- 
prictatc  corumdcm  bonorum  poncirorum  ijdcmDD.fcntmntcain 
arcoamitti,  fi  pcrtrigintaannos  Utitauitmanfitqiic  contumax:fi  crc 
^ditorcs  pcr  30. annos  bonapoHclTa  tcnucrint,doniinium ipfis  acquiri,  - 
quia^o.annorumprarrcnptio  litadicdio  dommij,  1.  Sicut,  l.Omncs, 
C.  dcpra-rcnpt.^o.ann.    inl.Sifinita,§.lulianus.  D.  dcdamnoinfe- 
do^pcrfccundum  dccrccum  poilidcrc iulius  iic  donunus  longt  ccn^ 
pons  vlucapionc. 

Heutve-     Nullaiitarum  opmionuin  vcracfl,qux  vclpoflcfiioncm,  vclpro- 


I 


umdi-  prictatcm  poftccrtum  tcinpusamicti&:  rco  concumacipoftca  vciiicTi 
•  ""^*^  non  rcrtitui  putat.Ncutrum,  inquam,probabiiccft,  imompropofici 
quxriionc,  rcus  iftc  quandocumquc  vcniens,     liti  feoftcrcns  data 
cmtionc  uifcipicnda:  litis  luas  rcs  polfcJlis  a  ciedicorc  rccupcrat ,  co- 
.  -      giturquc  crcditora  poircflionc dilccdcic,  vt  coUigitur  cx  l.^.D.dc 
•ccllionc  bonorum,  I.ii  pccunix,  §.  qui  fidci  commilli  aim  cpco  tit.  D. 
vt  m  ponefT.lct^t.  1  .Cum  lc^aci,  D.  quib. cx  cauf. in  polFtWcatur,  1. 1\ 
pupillus,35.  D.  dcrcbusauch.iud.poiil  Ncquchuic  rcntcncia  noccc 
dicla  Icx  1.  C.vbi  in  rcm  ad.  cum  d.  l.fi  quis  cmprionis ,  §.  pcnulc.  dc 
pra^fcript.Iongils.  tcmp.  in  quibus  pcrannum  reus  laritans  pollcllionc 
caditrcrum  pcicrcditorcm  poirciTarum.  Nam  illa lcgcs  iunt  tancum 
dc  adioiiibus  inrcm,in  quibus  .rquum  cft  rco  btiranti  &iudicium 
cludcnti,poircilioncm  rci  pvchcnrapollannuni  laltcm  autL*ni,5c  cam 
,  tradi  doiuino  vindicanci ,  pro  cuius  lucc  prcTfumptio  cfc  aducrius  rcii 
cocumaccac  lacicanrc  .atq.  idco  inifslcgibusrci  transj:crcur  pofic-nio 
inadorefcntcntia ludicis. Scd c connano, qushic  vcrfatur quairio 
■tractat  de a6borc  in  polfclfionc mifio,c|ui  diu  cam  tcnuit  finc iDa  ludi- 
cis  (entcntia :  vtrum  cx  fola ilbulmodi  mifilonc  &:  dctcntionc  vel  cu- 
•ftodia,iuscrcditori,  vcl  iu  pofircflionc ,  vciin  proprictatc  pofl:  ccrcum 
tempus acquiratur.  Hoc  vcro  in  vniucrfum  ncgamus.  cxccpca  cancil 
M'i(ih)  i;,  a£kionein  rera,eo  modo  quo  diximus.  In  cartcns  quod  ad  donunium 
foffefiitni  reruma  crcdicoribus  poircflarum attinct ,  ratio  luris  non  patitur  id 
Isrtbm  acquiri  pCiMIum  rcmpus  crcdicori  quiraiiruseftinpo(rcflionc,cau(a 
•  cantiim  cuftodi^  &  rci  con(cruand(,creditori  inquam  non  poflidcn  ti> 
/{cd  cuftodi,  vt  cxprelTum  cft  in  difta  I.cumiegatorum,D  .quib.ex  cau  f. 
'  fn  pofif.  eac.  Qui  ulco  nullo  tcmpore  vfucapiec^quamdiu  rcm  acdi- 
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Sitdetinebic^c.  fine  poflHfione  dece&iuiisin^..  Acnonaliterpoceft 
dednere  qaandiu  con(bbitdeiniciowaepofreflionis»<|ua!a  inilfione 
cccpic,vchoc.inljL.C;depraBfi:rijpc.50.ann.  Quamuis  pofteadicac  fc 
cenereprofiio:  quianemofibiipu  mucarcpoceftcaofaro  ficongui^fij^ 
po(2eifioniSj  necfibidomimuarrogareconcravia&nacuradculivei  - 
caiifit  ex  qua  rem  ingrefTus  eft,l  jiemo,.C.de  acquirk  poileC 

Deniqueniiilbs  mpoireffionein»  non  camen  podidcre  necpnelcri^  «/,vm% 
bereconcra  dcbicorem,  bocargumenco  elhquod  ca  milfio  non  priuec  ^«/r 
debitoiemfuapoflcflionc,vcomncsinterprece$  ex  racioneiuris  ad-^^'""'*?* 
mittunc,poftAccurf.inl.3.§.vltimoD.dcacq.pofr.ncmpeduiliqu^  '"^I^JlT 
.^debitocetecinecur,  eiquc  dominiunlf feriiac>vef2?pc  dixi.  Conctafii*- 
periorcm  vtiittiiqueiuris  Intecprecu  opinioncm,  nzcbodiefuncccr'  ' 
'  ciftima»  pcannoncnte  loannc  Fabriin  d.  la.C.  vbi  ia  rem  a^.  &  Moli- 
lueojnconiuetud.ParifienOcaquereusifte  contumax  qnandocuquc 
veniens,anteaddi^ionem  fuorum  bonorum » ea  rccuperabit :  Cum 
enim  amplius  non ladteti ceifabit poenalatitationis^  faiiccc  miifio  ]BC 
joiuseffcdus.Neqaeincontrariummoucri  debennis  cx  l.  properan- 
dum.$.finautiemrcus  C.^de  iudic&Lconrentaneum  C.  quomodo  & 
quando  ludcx,  quibu s  locis  iicct  inuicem  diftidentibus  &  perplexis» 
ada»  gefta,  polfefta,  iudicata  contra  contumace  nonreoocantur.  £te- 
nim  afia eft  corum  locorum (pecies & ratio:  'nimirum  ha:c,  quod  iure  Jj* 
Codicis  ex  d.  l. confcntaneum,  rco  fugientc  &  latitance,  ador  eligit  tMHt^*'" 
vtrum  mittaturin  cius  bona,  rci  feruand^caufa:  an  hoe-«miiIb,pro^ 
cedat,  inftruatur,  &  ludicctur  hs  aducrfus  contumaccm  reoro.  bocfi. 
chgataftor,  &:cdi£lispcrcmptoriislcgiCimc  citatus  reus,  pefgat  latr- 
tarc,Iis  vcntilabitur,vt  aitluftinianus,&  caufa  cognira,iudicium/efl- 
tLnti.i  fcqueturin  contumaccmimprobum,qui  vcrus  c5tumaxvuig6  Z'']'** 
appcll.itur,  quiquepollcanon  auditur.imphus,  ntcctiam  a  (cntentia 
potcilappcilare.Idqucmaximc  vcrum,fipoftlitcm  .ab  co  conteftatam 
vadimonium  defcruir,  vtcftin  d.  L  properandum.  Quisautemprot 
piie  fit  vcrusconrumax,  nonplancncc  bcncmtcUigcs  cx  qlollatori* 
busfcholafticis,  mclius  difccs  cx  vfu  &  formulariis,  quos  hic  rcfcrrc 
non  hccr,  antidabiritis  quibuldam  obflicpcntibus.Sin  vero  iuxta  ve- 
tcrcm  prudcnciam,nohtador  rcm  &:  litcra  ludican  corra  rcum  indc- 
fcnfum,  lcd  mahr  in  bonacius  tantum  lc  mitti,  vt  rcus  tandem  vcniac 
affcttus  ra-diocullodio:  &:prchcnlianisrcrum  fuarum  cx  d.  l.confcn-  • 
tancura:  hoccafu  diCimus,bonisnondumprofcriptis  &  vcndiris  rcii 
venicntcmaudiii,  nequcvlio  tcmpore  poiTdlioncm  vcl  dominium 
rci  fua:  cum  amitccrc. 

Itadcmiim  autcmbonapoflcilarco,  rcddunturhbcra,  fi  duopr^-  ^"i'"*" 
ijxL  Primo,  ii fcpcndar aaoii  fump.tus  omncs  nuliionis.  in.poircio* ^I^.''"* 

^  HJi  ij 
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«em»  neclioti  damniim  omne,  fic  quodincereftadoris  xeum  laticafTe, 
yc  coUigituc  exLis  cuius  D.  (ileruicus  Tendicecur,  1.  fandmaf»  C  6m 
iudic.  auch.  &  qui  iunt»  C.hoccit.  aucli.  qui  femel,  C.  quomodcfic 
quando  ludex,  c.  i.  &c  c.  5.  exc  de  co  qui  miccic  in  poiTcilionemiidque 
•reus  praeftare  debecancc  omnia,.intc  mgreiru  ludicij  fcilicecprincipalis 
& priufquaadptincipalis  caufx dcfenfionc admictacur Panor.inc.  vlc.  ^ 
ext.  vc  Iicc  nonconcefl.  Prxiudicialis  cil,  aimit^c^  (blucio  expftniaru»  " 
non  auccciusquodacloris  inccreftobeareiconcumacia,  vide  nocaca 
jJljJJ' inl  9.  D.dcrebusauth.nui.pofrid.  Secund6ttonalicercreditores 
'  bonorum  pofTellione  dilccdunc,  qua fi  reuiveniens,^ lui  copiam  £1- 
cicns>-iacirdedcric,prxdibus  vchfidciunbribusaucpignoribus  idoneis: 
«vulgHS  aic,de  ce debicaiacirdari,vceilin  caucioneiudicacu  folui,  apud 
Conrulcos.  Id  auccm  reus  pr^fbcmaxinic,  fi  non  ipfc  prarfcns  m  iudi- 
ciocompareac{cqucfiftac,redabrcnspcralium  dcfcndacur,  pcr  pro-  . 
curacorcm,  qui propric  detcnfor  cft m iurc:  Rccrula  cnim luris  eft.  Nr. 
.     pte  xlicfix  rc/j  id  ell  htis,  idoncus  dcfcnfbr  cl},  linc  /htildacionc  uidica- 
cum  fokii.  Addc>ctiamfi  is  Procuratorni.indicumhabeacde  rcdeFcn- 
dcnda:  NamProcuratorcs'ohm  i"a*puis  liib  nominc  rantum  luo  agc- 
bat,  dcfcndcbant,  &  condcmnabantur,  vc  docui  ad  tit.  mandari,^c  de 
procurat.  Exquomtclligitur  bonisP.  Quintij  aNaino  poircllis,  ob 
dcfcrtuma  Quaitio  vadimonium,  cilm  AUcnus  Qmnti)  dcfenfor 
bonapoircfTarcpetcns,  nollctlatiidare,  non  bcnccum  Alfcno  Mar- 
cum  Tulhum  (atifdationcra  rccufarc.  Qiipd  fi  pro  Tulho  rcfpondeaj 
Alfcnucontendcrc,quod  bonaQuintij^nccuiftc^neccxcdido  pof- 
fcifa  crant,  Et  idco  iatifdationc  opus  non  fuilfc:  rcponi  potcft  N^uiu 
c#ntradcfendiirc  in  bona  Quintii  fc  a  Prxtorc  mjfllini  lcgitimc  &:  iu- 
rc.  In  qua  iuris  qu.i:ftionc  &  controucrlia,  latildationciu  pr.vftarc  m- 
tcrini,  Altcnus  dcf«nfordebutt:  Nam  pro  dccrcto  Prartoris  mittcntis 
in  policiHonem,  prarfiimitur  uixra  uiris  rcgdlas.finauccm  rcus  ifte 
poftea  vcniat,neque pcr  dcfcnforcm  fcd  pcr  fc  prarfcs  ludicio  fc  fiftac^ 
caufamquc  agat,  non  tamcn  a  poHclhonc  difcedicur,nifi  lacifdet.-nani 
in  veccri,  &  media     nouaprudentia,  is  cuius  bona  poftidcncur  k 
crcdicore  vcl  adorc,  ea  non  recipcrac,  nifi  pnus  facifdcc  d.  1.  fi  pc- 
cuni«  D.  vcin  poflciT.  lcgat.  l.fi  pupillus  D.  hoc  cic.  Quodeciamin 
.viueft.IuftinianiisquidemnonobIigac,nccfubijCiC  onerigrauihuius 
laci(3atiqnis  tettmqui  noii  ACtas  pcr  procura torem ,  led.  prxCtm  iu» 
dicto  Cc  liftit,  caulamque  defendi;,  vt  eft  in  tic.  inftic  dekSaCd»,  non 
tamen  loquitut  dc  reo  laticiante  &  contumaoe. 

Coeterdm  illi  regube  genetaH conttada  eft  leiC^.  f .  vk  D.  quib.  ex 
.    cAuf  in  potreir.eat.vbi  fi  teus  non  eft  in  ittdido  pnefens,<ed  ibtcns^tt 
alium  defenditar>  erit  ucpcSamfUCdaaio  vt  fup.  di^t^,  Addtc  Vlp« 
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tvbic  vendend: 

^yfipieprfibisieiispoiiirafedefendit,  &boiia  fiupoilefla  ideore^' 
ctpere  vefit,  mKtfmomcejfAriam  ejfc  fmfdMtknmi  craod  didtim  rcpu. 
gnat  illi  iari  geiiftcali>  nftfirefpondeas  cum  $.  vlc.  did^  1. 5.  refern  de- 
beread  {.  aic  Prarro  r,qtii  ptaecedic,  atque  ade6  ad  cocam  eam.  l  5.  cra. 
Aantemdepr>frefrisbonispupilUitidcfeniLQutfeiji  d.  S.  vlc.  fingu-  ^'^^  . 
laretus  cffc  incelligicur  fauore  minonim,  vc  poflea  veniens  &  dcfen-  fi^i^ 
fhspupillusbonapofiefla  irecipiac,  finc  vlla  fatifdatione :  quoniam  k 
^piilo  Pr^ror  cam  non  exigicflc  diccnSyfi  rcBe  pupillt^s  defendatur ,  eot . 
qmifWUpofsident,  depoffefsione  decedere imh^,  Qmns  ipccialis  iuris  hxc 
videtur  cfle  latioyquiapupillus  latitarc  &  fpernere  iudicis  auchoritac£ 
non  ccnfccur:  hlccnimMriftirreft»  firaudacionis  caufa  vadimonium  ni»»rk 
dolo  nonobirc.  Exquo  defendicnropinio  Alexandri  dc  ImmoLi .  in  ^JliIll 
J.  fi  finita ,  f.  lulianus,  D.  dc  dam.  infec  £t  loan.  Andrex  ad  ipe-  mmiww 
cular.cic.  de^ecandodecreco.  QMo(/immor  qui  cremoditio  contiaclA 
pcrcontumaciam  damnatuscft,bonis  cius  pofrcllis,  poftca  vcniens 
audiatur,bonaquepofrcirAreaiperct,  non  rcfuHs  adori  fumpcibus 
licis,  &  non  oblatafatirdationcridqueadorcm  fibi  imputare,quiadc» 
buit fcirc,minon  non  cfrclcgitimam  pcrfonam  H.mdi  in  iudicio  arg, 
Icgis  qui  cum  alioff.  dereg.  luc  &arg.l.  3.  $.idcm  lcribit  D.  dc  pccul. 
\hi/t*({iaocjttaficont)\ihimus.,nondcbuit:i6tor  cicare&:  pcrfcqui  foLim 
minorispcrfonam^fed  propinquos  eius  requircre  &conucnircmiioc 
vt  cidarcturtutorautCuracorl.  5.&I. /.D.quib.excauf  in  polTcfr. 
■car.  IHa  eorum  opinio  valcat quidem  in  pupillo  Sc  impuberc,qui  folus 
finc  curatore  citatus  eft:  non  vtique  in  adulco  &c  doli  capacc,qui  voca- 
tus  ad  tnbunal  non  dcbuic  (pcrncic  ludiciorii  authoricatem  :  max4lne 
fi  nominacun  ciracus  elhid  hoc  vc  curacorcm  nommet,  accipiatquc  vt 
cum  co  fucura  lis  mfticuacur  luxca  Formulos  Forcnfes.  Scicns  autcm 
ador m  mori  curacorcm  clTcinepte  folum  mmorcm  finc  curatorc  co- 
ucnircc,argum.l.3.C.  dc  in  integ.  reftit.  min.Manct  igitur ,  mmorcni  * 
&c  pupillum  in  themacc  propohto  non  racildarc,d.l.8.^,vlc.aUumqu^- 
libct  reum  (atifdare,  vti  didum  cft. 

•Quxautem&cuius  gencris  hoc  inloco  fatifdatio  cxjgatur,  obf-  Sj^f-^iT' 
curum  eft  in  l.fi  pupillw*,  D  .dc  rcb^uth.  lud.polild.  an  facddatip  iudi-  '^^Z^ 
cio  riili,  an  ver6  iudicatum  folui,qu.c multum  difterunc.  Quia  iudicio 
(ifti^sdiud  cilquam  ream  vcl prarfcncem,  vclabfcnccm  rcde  in  lu- 
.dkiodefendi  vfque  ad  finem  litis ,  qua:  latifdatio  leuior  &  fncllior  cft-, 
dequalib.i.digeft.cit.8.& II»  Ac  vcr6facifdatioiudicatumfolui, /loc 
cil»  litisa^ftotoacionemomncfflprarftarilongc  grauior  cft,  dc  qualib. 
4<j.  digcft.  tit./>-|^gWuiis  ergo  qu(jftio  vtfiiincx  his  {atifdationem 
reus boccalbjprMHft^ft^  auccm varia,tam  m  ip/is  vcriuf.|uc  iuris 
F<^pon(isaciMmMP^ttaeci^  Glollacorum. 
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DE  BONIS  AVTHOR: 
Awdetitit  Videmusfatirclationeraiudicacum  folui  ceqiiih  in  I.£<im  1)111,35.0. 

'•^*^"*'  de  reb.auth.iud.pofTid.  EumquiinpoJfeJ^wnemmffi^fitknreinpojJefi^ 
^       tJfepUcetydamcfoltdumfoiuatur.  AddcyeidoneccQ  Sionu 

iit  iaceipofita,  vt  cft  in  1.  ii  pupillus;}}.  eod.  ctt.  nam  ea  lex  cum  1. 35« 
comun^dcbct.fimilitcrHii.ripccunif,  S.i.D.  vtin^poflcflllegaroru, 
Qmjidet  commlJ?i  feruandt  autfii.iBp.oJJeJ?iomm^  nuirus,rion  prilis  depoi* 
ieilionedecedcre  debct  quimeihdeijcoffliniirum  folucum  auteo  no* 
mineiacifdatunieric^  his  confequcnter ,  f^vlcD.  Famil.  crciic.l.  Zi 
D*  pro  h^rcde ,  tum  in  1.  is  cuius,  D .  fi  feruit.  vindic.  pcr  reum  qui  lici 
*  dceft  ciu{qucfamiliam  ,  in  porrcfTionc  fcruitutis  ador  impeditus  iu- 

becurbona rci poflldcrc,  ncc  ab  ijs  ancc  dilccdit ,  quam  rcus  adori  ius 
'A*iiiii'  ^uscducend^  rcftituiffct.  In  ccntranum  (atifdarioncm  lolam  ludicio 
ti0jifl$  fifti,  bc  rcm  feu  iitem  dcfcndi  tancuin  clfc  rco  ncccHariam  in  hoc  caf», 
probatur  cx  1. 2.  &:  1.^.  D.quib.  cx  cauf  m  poflcir.  catt  quarll.rcfpjciunc 
adfatifdarioncmiudicio  fiili.  Nam  in  titulis  dc  rcb.auch. md.pollid.6c 
iu  tit.quib.  caufjin  polTcil.  cat.  a  bonoru  pofrcllione  difccditur,  fi  rcus 
qui  latitabat,p6ll:  dcfcndaturj  &  fui  copiam  taciat:  Sufticit  crgo  vt  ca 
nominc  iarifckt,  ncmpe  fc  dcfenfum  iri ,  quod  cxprclTum  cdin  auch/ 
^  -  ^  qui  lurat, C .  h  o c  tit.  Siprxjlet  jideiujjorcm  de  liteperjequcnda  res  fu46  fuf^ 
upiet  :  ac  uuc  canonico  ii\  c.i.cxc  dc  co  qui  mitc.  in  poflclf  Sijlcndt  m 
iudicio  cAutfone reccptd  y  ci  porTeiiioncm  rcrtitui  taciacis.  Loquirur  de 
bonisrci  poircflis  propccrciuscontum.aciam.  Ifta  opinio  vcrior  m 
iurc  cuuli  &:  lurc  canonico  c\ux  iolaiu  n\  hoc  tradljcu  facifdacionem 
ludicioIilHdcIiderat.  Nequcoblhnt  fupra  citata:  lcges  cx  tic.famil. 
crci4.  cic.  vc  lu  poneir.  Icgacor,  tit.  pro  harredc, &c.  Nara  alio  cafu  &3 
fenfu  loquntur,  feilicct  dc  lixrcdc  qui  non  latitat,  fcd  quia  lcgatorum 

•  •  '    nomincnoncauetjCius  bdnapollldcntur :  vndeeanondefinur^tpof* 

.  fidcri,  nifi  vcl  foluar,  vcl  fatifdet  ha^res^fe legata  foluturum.  Hic  vcro 

*  .     tradatus  cll deborvis  pofTeiris,  propterfcocfolfim  quod  rcus  lautarrf 

Ncc  etiam  obftat  (liprafcriptis  dtda lex  Is  cuius ,  ii  /eruic  viodi^  quia 
diuecfum  quoque  cafum  habcc,ncmpc  de  pofTcflipnc  ahenflr  ieniitutiSy. 

3aamtorlKiueraac6CjC>ccup«aeraatdomeftieivcl  fimiiliapatris  ^nil. 
3(enti$;  Is  idcavocatus  in  ius  fi-nonlcric ,  bpna  eius  pomdcntur,  & 
p0ftea:venienseftnon  reripiec  >  donecab  o&;upacione  &  curbnttionc 
deftiteric  >  donee  polTefConem  quam  pcr  &miliam  abftulit  >  a£tori  re- 
i^tueric :  id  quod  eft  squtifimumy vcde  adionibus  in  rent inftr^  di£ku 
cit  ex  l.Fu1ciiitus ,  koc  tit.  ic  feruicBtis  vindicacia  in  rem  eft.  Qup  d 
acrincc  ad  di^fcam  1.  Eum  qu^  de  reb.  aucb>  iud.  poC  <^cors'  magt& 
^D^m  concraria  eft  (kpnidt&is :  nam  Jiic  ienfiis  cA,  debitoris  Jaricancis 
4:.^muUncisreabefre  Rcip.cauOi»  redcbona^|inde^  donec  (oli^ 
d«im  (plnac:  adde  exilijs  locis  /vcl  niO  ps^u^^^ik  de^dcre  a^  dz^ 
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ivDic  vendend:  ti^ 

bkuminficiariveldilFetro:tunceiiimpptftidi^^  • 
«  fti  di(cedicur  a  poileffiotie,  iunge  hk  4i^bm  1.  Ci  pupillus,  3fieod.tic. 

Sdo  vcriufque  lUhs  Dodoces  poH:  Barc:    Panonn.  in  fiipradi-  ^^f»^ 
£bis  locis  alicer  nanc  (aci(dacionisainbiguicaccmdt£bireambi^  dljia^u 
liibicadi(lindioneproIixa,<|uarinidredieacde(inic:  aucmiifio  fic  in 
bonareiabiencis,pro^ccriioc  cancijoii  quod  lacicac,  nec  defendicui^ 
hic  ii  poftcaiuri  fc  fiflac  &  dcfcdacur(Gallii'//  ffhit  drotSl^hoaaLpoiTcCi 
(a  recipiecoblaci^ciidacioneiudido  {i(ti:  dida  Auch.£c  quiiutar>CX 
lioccic.    di^.ci«  exc.de«o  qui  miDcic  in  polVcn]  Auc  bonareipoi^  ^ 
lidencur &  capiuncur,  non  quiaJacicec,  (ed  quia  non  fiidfdac  vel  no.  * 
iQineic^corun%  vel  rci  al cedus  prxftandae  ficuca  lege ,  aut  a  iudice 
prardpicur.  Tunc  non  iolaens  neciadfdans,  quamuis  pnefens  adfiMc 
fc  iudicio  fiftac-niiiilomin us  bona.eitts  pofiidebuncui^  quia  n on  pr^e- 
ibc  quod  debec,  quia  confislTam  as,debitumqueecrcum  ac  liquidum  ' 
noninfcrc.  Hoccafu  (inquiunc)Credicorcsin  pofTcflionem  mifli,  no 
aliccr  a  poircllionc  difcedunc,quajrcus  vcl  fbluac,vcl  lacifdcc  ludicaua 
folui,&  licis  xftimacioncm  prxrtari,dido  cic.  vc  in  polTcir  lcgac  d.1, 
cum  qui,  &:  d,  1.  is  cuius^H^c  mulcis  paginjs  corquenc.JdixilTcnc  apcr- 
tiiVs  vno  vcrbo,  Rcus  poftca  vcnicns,  bona fua  poirclli  &c  capca  rccu- 
|)crac,  (i  facifdcc cius  rci  nomuie  vcl  cauik,  propcei  quam  millio  fdcki  ^ 
cft.  Mulciplcxauccm  cauficftmiflionuin  poflcllioncm  vc  conftaccx 
J.  I.  Sc  coc.  cic.  D.  quibus  cx  caufisin  polTcfs.  cac.  cum ijs  qux  ancc  fcri- 
pcarunc,  Hodic  vcro  bonanon  pollidcncur  &:  capmncur  ccmcrc  auc 
]euiccr,caula  non  cognica:  fcd  vcl  cx  caufa  iudicaci,  vcl  cxinftrumcn- 
co  i^arencigioto  vc  vocanc,  id  cft  publico  &:authcnuco:  vel  cx  auclio- 
'  Jicacciudicis,aliauecaula  rccepcamonbus. 

Noneftpra:ccreundum,  quodliccceapei  inrerprcccs  mucnca  di-  s.ui/Aatt» 
'flind:io,alienaricab  vcroqueiure,quorolaiudicio  liili  laciidacio  cxi- 
gicur vc oftendirous,nihilominus  viu  magis  rcccpca eft.  Sarpe  monco,  «M^i.r»- 
'  nam  f^^-pi/fimcoccurric,  legum  rcncenciar,  imo  vcrbis,  plcrafquc  opi-  ^*/*''** 
nioncs  vcterum  Do£torununmulcispr^fcrri,  yclquoniamalius  aliu, 
fcu  benc  feumalc  crahic:  vcl  quoniam  pracfcncis  f^culimonbus  &  opi- 
niombus  accomodancur.  Magis  cigo  rcccpc-um,  vc  polEcilis  61:  capcis 
reibonis,  cumillc  pofteapccitapolTcflrione  difccdi  incerim»  dum  Cq. 
defendir,  caufamquc  agic:  hoc  ci  ncgari,  nili  lacifdcciudicafCttm  Coluu 
Ab  iuc  regula  quxdam  excipiuncur,  vciuci  fi  iiquido  pareac^dactmque 
•&de  plano  condec,  nullam  veliniuftam  efie  cauiara  miitionisin  po(^ 
(eflioaem,  vc  fcnbic  Alexand.  deimfflokui  d.  1.  fifinita   luliimus  de 
4«nno  infe^o ,  &  Molineus  in  conrueci|4.Parifiea.Sadrdadp  iu^ 
dido  fiAi  hodie  pneftacur  a  reo^quamuis  p0e(isnce  &  iud  Ce  .fifteoteia 
mcece^  vinculis»cumpfirlibdlumpccic^  v{  <si  vadcre  iiceac^  dad« 
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*  ▼adibtis  &  cautionibus  iudkiafifte&di^tti^i;  id  quodjiuiicanrifr  offi» 
dottrelig^nipermitdcup»  ^ 

Porro  quod  f^pc  in  hoc  tra£tatu  fcribitur  rci lacitantis  bonx  po(&>* 
'•^^•^'  dcri  &:  capi, dubicadonem  habcr,  an  rola  abfcncia  &  Jacitacio  iiiBplex: 
^^i^»4^^{ti£^caty  an vero pofltderiboaaPiaBCOciuberc  dcbeac,cum  caufe  co- 
gnicione  &  pvibacioae,  quo d  rous  latitans  & Tugieiis»  vcr c  Cit  debi- 
coc  &  benc  conueniaisir.  foiamnudaiaqtte  lacifac^^ 
^       botupoflidenda,  &  non  quxri  an  reus  debeatnecne  pvtant  Interpre- 
tes-nmki  in  1.  ii^ica  K  luliaoitt  D.  de  dc  dam.  infec.  -^^e  pucanc,(i  ad' 
,  veceremiurifprudentiamreipids :  nonv^erej  fiad  nouam  codicis  & 
ttoUflibnnr  Si  quidem  iure  pandedarum  ^  ante  ius  pandcdarum 
imvtm.  inuenics,  ex  eo  foio  quodxcus  liti  dccft,laatatq-, ,  bona  cius  poHidcri, 
.  Bon  infpcdo  necquxfitoandebcac  ex  l.  i.  &  coro  tit.  D.  quibus  cx 
ciuf  in  poirell.cat.  Idquc  vt  concempca  Pra:coi is  Maieftas  vmdicctur. 
Rom<^ohmadPrctorcm,ad  Tribunal  vocati&:  noncuntes ,  grauiP 
fm\c  cocrccbintur,  vtantcmonui.  quod  hodietot  calummoiis  &h"- 
Dgiofisactonbusiniquum  torct.  Apud  Ciccroncm  pro  Qiantiocum 
Nxuius  diccrctfibi  Qiuntiuradcbcre  cxcaula  iociccatis ,  Na;uiijque 
inius  vocallct,  mifiiis  cllin  bona  Qumtij  proptcr  cius  ablentum  (ho-^ 
dic  contumaciam^pofrca  quam  vadimonio  Qumtium  defuiffc  tcftato 
apparuit  coram  Pr^torcprodudbsmid  tcihbus  pcr  N^uunn.  In  con- 
trarium  iurc  Codicis  dc  noucllarum ,  foia  rci  higiejitis  iatitatio  non 
futficit adbonapolfidcndaj  &pr9tcrcam conftarcludici  debet  rcum 
MmBamtm  fug^cntcm  &:ablcntcm  luftc  conucniri  ab  adrorc.iummatim  exami- 
natoncgotiopcriummariamcognitioncm  dcplano  lcuitcr  &cclcri- 
tcr,non  fcruatis  ludiciorum  ordinariorum  folcmnibus ,  nam  hoc  q& 
SummAtim,  vtnot. m  1.  A diuo pio, §.  fi fuper, D. dcreiud.  Qu^fum- 
maria  cognicio  opponitur  ordjnari9&{oIcmni,ncquccipr<^iudiciB 
afFerc  Itaquenonimpcdict  qum  rcuspoilca  vcniens,ad  oUcunduiu 
vadimoniumadmictatur,  &:ad  contumaciam  clucndam,  vtaiunc. 
aw-MMl.    H^cfumuntur  ex  nouellaiyj.feu  auch.  dc  cxhib.  icis  cum  auch.  & 
qui iurar,  C.hoc  tit.  vbt  breuis  huius  difpuucionis  coniedkio  &  com- 
plexio  deprehcnditur  hoc  moda  Reus  iurato  promific,'VC  fokbant  /c. 
iudictoliln  dCe cerdu  ille ver6  pcierauit  nec  venit  ad  confhtucum,  v t . 
Qc.dicic:id€oindexperquitiettd£pcelien&iubet,vtin  lus  trahatur. 
qu6d£  [adcacnec  reperictpoceft:voce  Pr^conis&pubiico  programace 
cicaridd>ec,  vciurilefiibtintiaceicwncempus,  (iiasad  nocincbidjs 
alicuiustemporis,  Quodfi  nihiloflainus  pergat  laticare  dedeefirelicc 
micticuradocin  bonaiftaas  cei  poft^unmariam  cognidoneAi  6e  exsu 
«iiiacionem  camC^  tt.debid:  qui  reus  ii  poHsea^  copiam£ici^&  venic 
io'ii»>rttas-res  polfeflas  cecipiec,vcanc&didttm  edSinautemreusper. 
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•&aitec  in  contttmada,  poft  taxifkM  aliquodcemptts ,  a  ladice  com. 
pet^ciaftorpoiklabit^.vtreibroiiapoireflaliceatptibiicare&ve  . 
haftipoiita9&confti9it4aiiaione,v«efl;,ini.^&l9.C.hactir.  Nec  . 
cnimeabonahociore  addiflantttra^rt»  vcoUm  addicebantur.  hxc  | 
ver^nonpugnanrjiedtantumdiuerfiUuiic  al.  pcopcrandum  C*  de  ' 
iodic.  & l.xonfentaneum^  C.  quomodo  &  quando  index,vt iaro  atttr  ! 
gimus.  IbienimliscOeptaSrconteflata  fiiit»  Bc  poft  litiscontefbtio- 
nem  non  fammattm>£ed  cnm  plena  cau£e  cognitione  lis  &  cau(a  prin- 
dpalis  ittdicatur  adueFfu^  contumacem.  Id  quod  hodie  magis  v£urpa- 
Cur.San^  in  aiminibi|s  1^'ona  ceiiatitantis  omnia  pofIidentur»&:  anno*> 
tantur  Yt  vulgusaitiEtin  teo  criminitilaritantc^poftca  in  lus  vcniente 
obdnet;  tit.  quibtts  excaaCi  in  po0eC  eat,    tic.  de  bonis-  auth.  iud. 
pofHd. 

Supralditem efl,rci fugicntis  vniaerfabonacapi &po(nderi»aceo  jf^g^ 
no  venientepro(cribi&  addici,ita  vt  fuperiluum  einon  feruarctur;  ntcaii,<i 
cxcepto  tantxbnmittore&  (imiiibus. hocetiam dubittm  habetaniure  "^'^ 
nouofueritemeadacum.  VeteresInterpretes,vno  confcnru  purant   *  ' 
non  |>oiIideriyac  multo  minus  vendi  omniabona  rei  vel  debitoris,ied 
tantumpromodo&  meniiua  debici ,  quaccnus  fuffidat  ad  rcficicn- 
dumdebitum  credifioribusin  poncfriQnemifris^ex  nouciIa55.aurh.de 
exhib.reis  &  cx  1.  prarfcnci,  $.fed[ii^ocvcrr.  vfqueadmodum  dcbici 
C  deijsquiad  £ccleCconfug.quilocuscIl,dc  rei  bonis  poffidendis 
&yenundandis:  cum ex c. quonia.    vltimo,ext.  vtliienon  contefb. 
luris  poncificij  Magiftri  fequncurmore  fuo  gloflacorcs  iurisduilis.his 
cum  obiicitur  vctus,  ncc  non  mcdia  Pandc6tarum  prudcntia,  qux 
prorcribicaddicirque  vniucrfarcibona;  refpondcnt,  polTcfni  quidcra 
olim  FuifTe  omnia  rci  bona fed non  vendira,nifi  pro  modo  dcbiti.  H^c 
fblucio  vera  noncft,  quia  olim  non  tanrum  polfidcbantur  &  capic- 
bancur,  fcd cciam  vendcbantur  &  addiccbantur  omnia  rci  bona,  vc 
anccdittumcftexCiceronc&raliis.    Quamobrcm  dices  idms  vctus 
inhoccradaculongcdiuerfum  fuiflcalurc  Codjcis&noucllarum  vt 
antc  docuimus  latis.Tamctli  nonnulli  cx  nouis  mtcrprct;bus  cotra 
fentiant,fcribantqucilludms  vctus  manliire,  ncc  ci  dctradlu  clfc  lurc 
Codicis  Ss:  Noucllaium.  In  quibus  quod  djcjtur  t  erJi  bona^^^ro  modo 
&:mcn(ura  dcbiti,  lic]ntcpictantui'-rp/7'o»*i^oy5/i/m  &prolcrjbj  a  crc- 
ditoribus  mcaufam  fui  dcbiti,quia  ipfis  dcbccur,  rcurquclatitat:  noa 
ibidicicur(inquumt)  dcbonis  vcndi  catenus  tantiim,quatcnus  dc- 
bitiquanticascxcurnt,(cdonmiabona  vcndi.  Pnma  autcm  opinio- 
Doiftorumv^lcanoniltaiii  vcnorc!l,tuma:quitati  &  humanitati  ma- 
gis  conicntanca,  Tcilicct  vtpro  modo  tantum  dcbiti  acccflionum 
do&fiac  addidio;q^m^uaiU  in  vfu  f^pius  omma  boua  capiJncui  & 
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addicaatur,noii  feruato  cruinc  lcgis  aDiuo  Pio  <J.in  vcndidonc  D.de 
•rc  iud.  crcdicons  aibiciio  pcnmccicur  cx  pignoribus  (ibi  obligatis, 
quibus  yclvt  diftradis,  aci  iuum  commmodum  pcruenirc,!.  creditoris, 
D.  dc  diflrad:. pign.  vnde  vulgo  tcrcur,cumulacioncm admitti  exccu. 
tionura  adueifus  dcbicorcs,vc  rcfcrtMagiftri  inlibellorubhaftationu. 
iuxta  conftitutionem Rcgiam anni  1559.  cxccpti5minonbus,6tiis  ^ui 
loco  noinorum  habcntur  vt  noc.  in  d.  §.  in  venditionc. 
imeaiM-    Hadciius  dcciuiliiutc  veteri,  mcdio,nouo:  qua;  lus  pontifiauni 
hk  vaiic  admittit,  atquein  dubiis  quxAionibus,  h^rct  Ixpe  opinioni  in- 
ccrprctilm  magis  quam  vcrbis  &:  lentcntia:  legum«  Primo  in  a^lioni- 
bus  in  rcm,  (i  rcus  fe  iudicto  non  iiflat,  ncque  ab  alio  dcfendatur :  6c 
iitHM*  vindicatwc^iic  huiiUfnodi^TCtneamiiiiifioficripoifiCyiubecitt 

'  ador  rem  poflidere,  caufarei  ienuaulx.neiacetiitt  fiac  aecerior:  quo 
.  percinec  cttuius  D^recaL  deeoquimiccitiirinpof^tMdSi  cd  ieman- 
Axi  nam  loquitur  canci^  de  vinaicacioiiibtts,  idcoqueluniliBnoD  cft 
ciculo  Dig.  quib.  ex  cauf.  in  pofleC  eac>  nec  cttulo  de bonis  auth.xudL 
poiT.qui  cradant  gcneraliccr  de  poflidendis  bon^ret  lact^tis,  cx  qua» 
cunquecauia  yela^ticme  Jnhisaucem  vindioadouibus  fugiencefleia* 
ficance  cee»aftor  non  poftulat  y  c  fiacprofcripcto  aeaddtdio  tict  pedcac 
qtiiaruameiIea0eric,eamque(ibi  rdlicui  pctit.  qua  tacionecaiitom 
cfi^ycreo  itt  coiicum^daperikicnmce » adoryeros  effidatnr  reipcti- 
tx  poileflor,  reruat& reo  lola  quat ftione  proprietads  vd  fup.  diximiis, 
Et  tamen  eodem  iuce  aliquando  non  mictiair  ador  in  pol&flioiian 
rdquamyiiidtcat,iedfolard(^ucftnciodecernitur ,  fiiudexy^* 
!it  mitii^  ^gere  cum  reo  non  delcnft),  yt  eft  in  ^  a.  exc  de  dolo  &  c6- 
cum.  arg.  legis  Imperacores  in  fiue  D.  de  appelladon.  /»  mtt ficp^  res 
'  4epoiiitttr,yeliequeftro  dacttr.  Quod  fi  rcs  pecicanonexceti  itayc 
ppfiidcd»  capi»yelfequeftrarineqiieac:  vetfiadot^id  fiednalic^poteflr 
pecerevcreuscontumaxjdids  voucacur  &  exoommiiiucetur  c.  cine 
ext  vclite  noncontelLhjtcomniafi  velit  ater>on|itctet,acqueailner- 
/Tis  rcumladcantem»ficcQncttmacemexequcturinfiiQecqiielicem,te- 
IlibuSyinftrumencis&omni  gettereptob3tionum,atque  po(t  edi<^ 
peretnptoriaypro  /Izispartibus  {entcotiamferetin  conturaaccm  exL 
propetandum,  C.  deiudic.  1.  conieocaneum,  C.  quomodo&quando 
ludeXjCum  Auth.ibipofica ficc cauiamcxt.de  dolo&concuui.  £x- 
dpicurh&debeuefido  mota:  oam  obfblamaduerfiuii  lacicationem 
contumaciam,  initioiids&caufanoncognica,  nmi  niiccitur  alcerin 
poireifioiicm  bcncfidj  pctiti,  nid deiuceliio doccat,c. vn.  De  co  qui 
micdturin  pofrcfT.in  6.  ne  abfque  amonica  inilitutionc  bcncHcium 
obtincatur  &  poflidcatur,c.  i.  de  rcg.  iur.  in  6.  vbi  vcrbum  ^tmn-i^ 
figiiificacedam/ro/SMicr/.  Qj^dfiuisbenefictj  ^«"hiy"»  fit»  vtcc  ik 
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Magii  Cttioiiic^'iii(Hnitiss»  insicanoniciun  vult  (eqadho  id  interim 
poni»noa  vultHegiaGall&oonftitatioanni  155^.  luecdeJatitaBtereo 
w  vindicationibiif^  ctimrescercapetitiir. 
Inadiontbiisinper(bn&rco]atitante,contaniacQcaputvltiatgs.Ctt  , 

floffis  ext.  vcliKnon  conieft.  deceniic,pto  modo  tantibn  dcbitipo^ 
ded  cias  bonaynon  OBiniailatim:  ied  mobiJia  vult  primdm  capi  fic 
diihahi:  Qtis  prodelnconon  iujffidanc,  ador  mittetur  in  poileilfio- 
A£ienusmEi;qu^proiai1)et&yenundabit  promenfoKa  debici :  nifi 
anteaddidionemreus  veniatatque  farifdct,  vel  roluat,vt  Gepe  mo-. 
fluimus:  bonApofiefla  recuperabicnon  dum  faddaddidione  qtiando- 
conque  y  eniac»  etiam  poft  anacm  ex  gloila  per  omnes  approbatain  d. 
f.  vlc.  imo  poftcricennium^rvel  aliud  tempus^fi  nondum  iecuca  eft 
addidio»  vtiam  discimus. 

DE  FRIMO  ET  SECVNDO  DECRETO. 

N  hoctca^ta  dc  bonis  author.  ludicum  poiTidendiSsOmneS 
Incerpreccs  mulca  varic  &c  confusd  miiccnt  dc  pfimo  &  ie- 
cundo  dccreto  quam  breuiflime  in  iure  noftro  memoraeis. 
Primumdecrctumpertinecadmifliones  inpofTeiQonem ,  feu  tituios 
quibus  ex  caufis in  poiTedioncm  eatur.  Scilicet  reo  fugience  &  iautan''  « 
te,  vel  non  {atifdance  aut  cauence  vri  iufTus  efV,  Prxtor  adorem  in  . 
imiuerfa  eius  bona  mittebat>  vei  ex  cauia  debiti  feruandi  &  foluendi,. 

•  —  * 

vel  ventris  nomine,  rit.  fi  vcntris  nonrinc  mulier  in  poflcfT  mifla,&c* 
vellegatorumferuandorum  gratia  contraharicdem,  tit.  vtinpolTe/n 
lcgac.  ficbat  miflio in  omniabona,  arg.  1. 1.  D .  quib.  cx  cauC  in  pofTcfl'.  ' 
cat, nonpromodo& dcbititantiim  mcnrura,vt  Inccrprctcs  volunt 
ex  luftinianinouciiis.  Si  invniucrfabonafit  midio ,  fcquitur  cofdcni 
Intcrprctes,nonbcnegradationem,  vcljordincmliuncprxcipcrc:  vr         *• ' 
primo  in mobilia, dcindc ii  hxc non fufliciant  in'immobiha  miflio  fiat: 
Tertio  fihaccnon  faciant latis in nomina,  exarg. legif  A  diuo piOj§.in 
venditionc,  D.  derciudic.  Ciim  etiam  isiocusagattantdm  de  capie- 
dis  tc  diftraliendis  pignoribus  in  cauiam  ludicati ;  ac  dc  rco  non  fu- 
gicntc  ludicium,  £cd  condcmnaco ,  qui  iudicatum  non  facir.  At  has 
mifliones  fiunt  contra  rcumfucientem  &:  luri  fc  non  (illcntcm,  qnare 
multum  ha:c  difcrcpant.  Rurius  ii  in  vniucrfi  bona  latitantis  a£lor 
jiiittituc,  ergo  non  folum  in  rem  quam-  ab  co  pctic  adione  rcali :  licct 
hic  diflcntiant  Intcrprctes ,  vt  fup.  d-idum.  Sanc  ni  cau(a  &  adione 
damnijinfcdifi  reus,poflcflbr  icdium  vitiofacum  non  caucat  dc  dano  deatm  m 
infe£^o,fiectantuinmiflioin  ardcs  rumofas>non  in  vniucrficius  bona,  »• 
tit.dc  dam.infca,  cum  1. 1.  D .  c^uib.  cx  cauf. in polTcir. cat.  Miilus  iftc 

Uij.      ■'  . 
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in  pofrendonem  feniat  rem  &  firu^his,  non  camen  poflldet  y  nec  reum 
poirciTione  deiicit,  necfiindo  nec^eiybiit- vitio&pdlit,  1. 15.  §.  ii  quis 
atttem,  D.  dedamnoinfedo.  Longe  aiiter  hodie  in  miffionibos  in 
poileflione»,  Galii£e,  s^fies,  (btimceas  obtorto  coUo  de  pofleffione 
eaccurbatut»  vfu  &  conftitutionibns  ex  ratione  iuris.  Hicque  fiidi 
miiGonein  cemvitio£un,proptereaqu6dreus£enon  fiihciaci»  ooa 
caueac  dedamno ,  vetnon  derendacur :  caufl.  miflionis  ceflante,  reo 
paccnte,re(iftente,cauente,  &c.  Poffeflioei  reftituitur  &  k  miffione 
diicedituc,  ceddicis  per  eum  4>mnibiis  impeniis  ia  eam  xem  j$c  liteni 
ib  zGtore  &Diis,d.l.  t^^s.icem-videamus,  I>.de  damno  infefto.  Si  ver6 
in  caufamiudicatiivel  alcerius  debici  fiacmiifio,  &  pignora  capta  fint^ 
ludex  cauta  quxGti  &  cognica,  vidensalioqui  remialuam  foreadon 
poccfl  folucrc  minioncm  vclmanus  inic£tionem,datis  (ciHccc  a  reo 
fidciufToribus  idoneis  dc  sdimauonc  liris,  nealioqui  ludex  licem  liia 
faciacreolabaTcencc, arg.d.l.  15. cuml.  debicoribus^  D.decelud.  Qui&  ^ 
reFerea  qua:  dc  capien£spigaocibus  ^manus  iaie^oneinulcispa* 
gtnis  aiibi  iccibuncuc 
SicmUm     ^ccun<yimdeccecumappeiiant^  cum  reus  miifioncm  iUam  in&pcr 
dumim.  habenspecfeuecac  in  concumacia  pecaliquosannos»  &  iaitem.per  an- 
num  vnum»  vt  volunt  ij  dem  Gioilatores.  Tunc  Pnetor  reum  denuo 
,    .  ciot  &  ioterpellat :  qui  ii  latirare  &c  contumax  eile  pergat,  eius  bona 
_  Prstoriub.ccpera^rem^pofliderLyac  ddncepsiureproprio  teneii, 
^.faaberi:  dominium  (inquiunt)transfcrcur  pcr  (ecundum  decrctum, 
Hinc  putanrx^bcinere  iliud  non  poflcina^tionibus  in  rcm,  quia  ludcx 
adorcm  vindicantem  qui  fc  dominum  afferic,  non  pocciit  fccundo 
dccrcco  faccrc  magis  dominum ,  §.  fic icaquc,  dc  a£bionib.  quare  poC- 
Ccllao  cancum  cmnstcrccur  in  cum  aftorem  vindicanccm.  Igiriir  in  a- 
ftionibus  Cantum  pcrfonalibus  rcoUcicantc  valcbitfecundum  dccrc- 
NmW  ^"^^-  Ii^i^^^c  DoctotcspltfriquepollCanonilbSjContrafupradiclapu- 
uncincraannumdlccundodccrccarcunivcniencem  6«:  ludici  paren- 
ccm cmcndaca contumac:auudiri  &  rdlitui  ad bonafuapofTefTa,  rcfu- 
fis  idion  omnibus  impcnfis,  arg.legis  1.  C.  vbi  in  rcm  a£t.  1.  fi  quis  cm- 
ptionis,    pcnult.  C.  dc  prarfcripr.30.ann.  Talc  fecundum  decretum 
lenlimmtroductumcftmagisexintcrptetaoone  vcterum  oodorum 
vtriufquciuriSjrcholaftic^cmdam  cradicipniha:rcncium,quamexiurc 
luftinianco.  Nam  iioc  omnino  prohibet  bona  rci  &  debitoos  fugien- 
tis,  latitantis,  concumacis,  ob  folam  contumaciam  addici  a^oribus  dc 
crcditoribusdHbec  ea  bono^offiden,  idcft,  capi,  dcindc  fub  hafla  pro- 
fcribi  S)C  vendi  ludicisauchoritatc,  m  1.^.  1.8. 1.9.  Auth.  &  qui  iurat,C, 
4c  bonis auch.iud..poiIid.  SiaiiUccr in  l.prxfcnci,  l.fedii  huc,  C.  de  ij^ 
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qui  .id  Eccle£  confug.  idcm  in  I.propcrandum,  §.  (cd  /i  rcus,  C.  dc  lu^ 
dic.  &:intit.dcrcm<rTotlcgcsrccenfco,vteo.sconuincam  quiahtcr 
fentiunt ,Ncquc cx  aduerib  vrgetkx  A  <yuo Pio,  §.fi fupcr,D.  de re 
iudic.  cum  cic.  Co<l.deiure  domttiij  iinpecr.  nam  longc  alio  cafu 
fenfu  loquntur,  vc  ex  eomm  comparadone  manifefhim  e(l.  Pra:tcrca 
illnil  eocum  (ecuntdum  decrecum  ex  ijfdemlocis  nufquam  inuemcs 
necprobabi^vcnecexdtulodenoxalibttsaftionibuSyvbi  feruus  ad" 
dicicur  adori,  quia  dominus  ieruum  habet  pro  ^rclido,  eum  noxx 
dansttabiidens. 

Tateorinuieniridecretumaliquodprimum&iecundum  quod  fiop" 
gulari  &  ipeciali  quodam  iure  «rocepcum  eft  in  cau&  U  aftione  damni 

'  vaScQd^  vt  rainz  &  vafbtioni  oboiam  eatur  >  ne  aedificia  ruinis  defor- 
mentur)  dum  latitat^oec  eas  reficere  vult  deminus  ardificij,  loci ,  vd 
operis  vidofi.  Primiknipfi  demindatur  vt  damnum  imminens  ex  rui- 1>*  frtmi  - 
na  &  vido  xdifidj jbdyvd  operis  fiii cuiet ac  reficiat>-vel  de  eo caueat,  '^'^' 
Lx.$.nundado,  D.denouioper.  nundac.  L4.  ^.Prztoryf .  todes»D,de  i^tli 
damjnf.  .vbi  icaditu  r  quo  modo  &  que  loco  6at  denundado.  Reo  id  /'^' 
ncgligentc  adcundus  cft  Prartor  Rom^,  Pra^fcs  in  prouinda,  vetalius 
Romanus  Magi(hatus,ii  prxftoeft:  alioqui  Magiilratusfedam  muni^ 
dpalis  (quiahsc  res  dilationera  nonpadtur)  qui  iubeatper  ftipulado-  c<f»r;» 
nemilreocaueride  damnoinfeAo>i\ondumfiid6>.fcaquod  futuru 
dmeturnon  vano  mctii,Ii.  L^.in  pcinkip. &§.!.  «.i.§.fiintra,  l./.I.rj. 
Li^.in prindp.&«.i.  L18.  l.i3.Li4;eod.tit.  Eacaudoptomitdtfarcire 
daninum  omne,  vcl  intcrclTe  futumm,  feuquand  ea  rcs  erit,  vt  cxpo- 
nituTcIegantcr  in  d.l.rS.  §.emptor,  in  fine,lz.4.  §.vlt.Li8.in  prindp. 
1.58.  §.vlt.  1.35?.  §.ylt.&1.4o.inprincip.  1.44.  §.vIr.cod.dc.  Caucrc  tc-  * 
ncturtantum  dominusipfeiquodfipro  dominoalius  cauerc  vclir,ille 

^  (atifdabit  fidciHfroribus  vcl  pignoribus  ob  rcgulam  iuns ,  Ncmo  .ilicnc 
nomine  ffromnntfiae  fatifdadone,  Lm  eo,  dcieg.  lur.  I.7.  L^.  Lio.  l.ii.  L 
«3.^30.  de  dam.inf. 

Hoclocotioninfubtilitd  ncc  jnutilitcr  quxri  potcfr  vtrum  n£Vor  , 
•qui  damnum  futmum  iufto  mctu  vcrctur,  nihil  pri^ter  cjm  llinnl.irio-  (,$ifie]gu  • 
ncm&:  promilUoncniaico  cxigcrcpoflir,  caquc  contcntus  cdcdc- 
beac.  Id  in  totius  tituli  dc  damno  inf-cdo  vcrbis  fcntcntia  Sc  feric pcr- 
(picuc  vidctiiraffirmari.  An  vcro  cautionehacomitTa,  aclot  infi.irc&: 
vrgcic  poflit,  vt  dominusrci  vitiofcruinam  &:  cxicium  cito  min.antis 
cog.itur  cam rcficcre,  &c  ilanm  inftaurarcjne poft  carun-),&:  caulam  vul- 
neratam  rcmedia qucrantur,  v-c  cfl m  1.  vlt.  C.  dc  tcrapor.  m  intcg,  re- 
/lit.cum  1.7.  D.  dcolfic.pr^fid.i.  y.  C.  dc  a;diiicijs  pnuat.l.  46. 0.  dc 

*  damno  intcclo.  cxquibus  hoc  vctufti  quidam  DD.atfirmarunt  poll 
SpecuUt.intiiidcutiidat.^.cil.^uo^^ucj  viiL  z.CJwbusacccdo^ dojiii-  ' 
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nus  loci  ruinofi  non  fic  alias  idoneus,  acque  danmum  fle  dectimentuni 
ingens  futunim  timeanir.  Vnde  fiec  vt  u  is  ndn  idoneus»  de  co  dSno  • 
GiaCdm  veltc  fideiufroribus,aut  pignoribus  idoneisa£i:orem  {ecurum 
£icere> abkoluendus  fic.  ExcipeniiTex  vitto  8c  tuina  inftanti^pericQlQ* 
&*exitium,  non  tantdm  ioco,  (ed  etiatn  pcrfbnis  ic  vttae irnmineaty, 
hocenim  nuMcautione  peniatut;  Itemnmruinatam  pcae(ens  &  pa« 
lata  (it>  V  t  ip(a  res  vd  refe^o  dibcionem  pati  nequcat>  arg.  didae  L  7. 
de  officio  Pracfid.  Quz  quidem  magna  c&  limicacio  vd  intetprecacio: 
ad  eum  cra^cum  dedamno  infe£^o. 

.  Porr6,  dominus  (bli,  lod  vd  opetis  vidofi pro  toco  diunno  in^fb- 
lidumcauere  tenetur,  L25.  eod.tic.  plures  domini  eins  lod  ic  m  pro* 
partibiis  tantihn  (uis  finguli  Dromittenc.  Quemadmodum  e  connana- 
plures  domini  eius  cd  quae  damnum  verecur,agunc  finguli  tantiunpro' 
luis  parcibus^  non in  (blidum, L  a/.L  40.  f .  quocies»eod.  tit.  Si  reus 
siriut  ncciudidoadficneccaueaCy^necreficiac^a&oremmixdtludex  iQpoC^ 
********  (efiionem  rci  vido(k,  i.4. «.i.  L7.  & coco dc.  dc  damno  infiedo.  Non? 
vcei  rc ador  dominum  dciidat ,  1. 15. $.  fi  quisaucem^6od.dc.  Sed  vc 
rem  cu(lodiac>  fru^uiqfie  feruec  donec  ei  ncgedo  cautum  fuedc». 
Mi^Ttts  aucem »  rem  intcrim  poteric  rcficcre  &  rcparare,  fi  velic,  nec 
cnim tcnctftir  &  cogitur,  1. 15.  §/1  quis  damni,  s.liiam  ruerint»? cdic. 
proinde,  &  s.fi  quis  mitctt ,  cod.  tit.  Eiufque  tefedionis  (umpcus  i 
dominoreiconrcquctur,dt<^is  lcgibus:  non  tamen  t?cficiec  vd  im^ 
pendec aliquid  propria auchoricace ,  (blus,  inaudico  ret  vidofie  domi» 
no,  cui  tandcm  incumbec  onus  talis  impcnfa:,arg,icgis  Dc  vno<pioq^ 
P.dereiudic.£cdidi  veriic.Pro^r,ibi,/^<(»oi»40^/iM5,  &c.  Non  cow 

gitur,  inquam,  mifius  rcficcre,  nifi  ciim  pofiecadiuuare ,  &  occurrere 
ruinxhocnonfcccric.  Quoramen  eafu  mcotantum  punitur  miifus 
non  rcficiens,  vtadionera  fuam  amittar,  d.§.  fi quismctu.  Qupd  Jio- 
dicin  noftiis  miffionibu*;  irv  poflcllioncra,  Gallicc,  ^^^///fi, pcr  formu- 
larios  difputatnr.  Non  ficauccmmiHioin  cotas  xdeSjkd  mcamtan- 
tum parccm  qux  viriofa  cft  :  ni{i  c.i  quoquc  rcliquarum  ^dium  rumam 
adretra(fturafit,tuncin totasfiecmurio.  Nonitadcagris,namincam 
tantum  partcm agri  cx  qu.i  viciuin  &  damnum  timccur,  mifTio firj.r^. 
§.cx  hoc cdi^Q,L3S,cod.dc.  Idqucadagtos qui  yijspublicis noccnt 
pioduccs. 

siftm»  Si plures  dc  damno  mfcdo  agant ,  quamuis  cxdifparibus  damni 
iSfS  partibus  vclfummis,  quia  plus  intcrfic  vnms  quam  .ilccnus  j  Tamen 
xquaLitcrmittuncurinpofircllloncm,  ncquc  vnusalccroplus  vel  ma- 
gis  intelligicur  mifius,!.  5.  §.i.  vcrfic.  &  concra,  1. 15.  §.  fi  plurcs,  cuni 
auccm,  1.40.  §.vlt.  cod.rit.  E  duicrfo,  fi  pluresfintdommi  vitiolaruni 
X  diiuu  lu  portioncs  fmg^uiorum  qui  non  parcnt^fit  tancum  millio^dX 
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5.  QuoufirccsmiiTuffimpofleffionm  .^' 
nkur&cocrcecura^ioiieiitfatem'quaiideafesl^  i.15.  $*vic.l  j/J,  ?Jf^ 
1 8  J .  (i  pupilius,  f.  nooiblum,  eo4.  dc.  vcficeciamin  c^culis  acL  iegem 
Aquiiiam,  Hodieftgnt  conftitticionibus,  manu  militari)  vel  ectam 
criminalicercotffcetuc.  Rettsaucemquifugcrdt,Doilcaveniens  &fe 
.  infi  fiilens  y  obbc&caucione  damnt  infe^ ,  6c  seinifis  adoci  omnibus  ^ 
impeniis,  miiBonisiazamentnmobcincbic :  Galiicc^  AUmlmce^ 
icem  videunus^  eodjcic.  vt  fiip.  didum  eft; 

Sin  ver6diucsuslactcacreus»mifiionem.contemnic,  U  non  cauet^  s«MwriM» 
ficcreficic :  poftaliquodcempo»  fle  interuaUum  miod  arbitrio  iudicis  ^^^**^ 
ae(Hmibitnr,fietdecretum(ieamdumjperqnod  ludex  ita-um  citato 
reo,nec  ventente^caufa  plene  cognit&iubet  xdes  vidoias  a^ore  dein- 
'  ccps  poi&dcre,iioceilioco&vicedominieasliabere,fiitdu(queliios 
'  £icere,  1 4.     i.  5. 1.  xa.  1. 15.  S.  lulianns»  I.  fi  quis  autem,f .  non  autem, 
S.  fi  fort^,  vbiautem  eo4* tit.  lus  Romannm  pro(picit ,  ne  vrbs  de« 
ibrmetur  ruinis:  quare  zdes  non  reficiencem  dominum,  earum  domi-  ^ 
mo  facile  pnuat.  Sic  Imp.  Vefpafianus  dominium  abiinilicattit  domi- 
nonegligenditfcAioncm,  adiudicauic  inflauracori :  vc  edam  ledc 
Imp.  Adrianus,  ccfbe  Sueconio  U  Aurelio  vidorc,  &:  1.  4.  C.  de  aedi* 
fidispriuaci^.  D.  Marcuspoftquacuormen^esl.cumduobus,  %,  icem 
D.profodo.  Talisenimdominusficfugicns&lacicansprxfumicur 
remiiaberepro  dcrclido  &  quafinoxx  dedere,pro  damno  &  ruin^i  hi??^ 
d.  L 15.    non  auccm.  Vnde  fi  poil  dccrctum  iioc  fecundum  vcniijk  stcmi» 
concumaciam  emendarcy  cauere  damniin^di,  vel  reficere  vclic:  n^j*^^^ 

tamcnaudicuramplius,nequeremfiiamrecuperat,  vt  1  ifpriflSlifijiii^  1  1 

in  d.  1. 15,  §.  illud  quxritur, verfic.  poibaautem,  eo  tit.  '^^P^^ 
.  Jfla  momcnca dcpugnanc  fauincque  nonnullis ,  vt  Qoaxio  &  al|j|^ 
poft  Barcolum  exifiimancibus,  cx  lecundo  dccreco  aftorem  (larim 
cflfiddominuixirci,mr»oc4/7/7/fer,vcaiunt:  ncc  prattcrea  requiri  diu- 
ttirni  ccmporis  poiTcnionem,  fi  dominus  crac  is  contumax,cuius  xdcs 
^OiOt  pomdereundemiulTus  clt  (ccundo  t^ccicto,  quod  cti.im  pro- 
bacur  d.1. 15. 5.  non auccm,  §.  vbiautcm,  illud,cum  1. 1.  D.  de  fundo 
docali,fiil.7.$'planc  D.commumdiuicL  Si  vci  o  rcus  iflcfugicns, 
neccaucns,r^ccrcficicns,  vcius  nv>n  erat  domnuis  rci  ficcaptx  5^:  nof- 
felTx:  plus  iuris  adot  non  h.ibcbic,  acpolTidcic  uiirus  fccundo  dccrcto 
ftatim  ciominiumreinonacqnirct:  Scd  ci  pr.TLCrca  longi  tcmporis 
pofifelliouc  opus  crit concri  vcrum  douununi.  Hoc  c^!u  fccunduui 
^  dccrccum,non  alitcrqulm  luftus  iliquis  ticulus  occrJit  ucm  vcl  cau' 
.  fam  viucapicndiprgftatiuflo  pojlidrrc.  fic  volunc  accipi.  quod  fTpo 
koccit.  icnbitur ffo^fdere tufjus  hnjri  tcmports  apioiDT  c^s*  ifu  domimmn  ac^ 
^mntd,  1. 5'  in prmdp.  1. 12.. i.  15.   luiiauus,  §. ii  dc.  vedig;Uibus,  1. 18. 
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f  .iionTolum verfic.  &: potfidendo  1.  44.  ? . damni eo.tir.  Quamqiiam 
corum  locorum  accuraca  le€tio  aliud  fuadere  vidctur,cum  apcrtc,fira- 
plicitcrac(incdiftin£tioncpronundent,eum  qui  ita  poflidcrc  m/nis 
cft  rccundo  dccrctOjdominum  quidcm  effici  poft  longi  temporis 
poflc/fionem,&:  longa  tandem  poflcflioneplenum  dominium  capcrc, 
ncc  ftatim  ficri  dominum  decreto  intcrpofito ,  ficet  reus  cflet  do- 
Hjinus.  Ecnon  malcquidamcontrafiipradidorumauthorum  opi, 
nionem  ccnfiierunt,  tamhuius  rci  non  cauentis  ncc  reficientis  ncc 
«omparcntis,  rcm  vitioram&  ruinofam  ,  quam  altrrius  rei  latitantis 
&  fugicntis,rcs  captas ,  &  pcr  fecundum  dccrctum  poflcflas ,  ipfi  non 
omnin6necftatimaufferri,ncquc  adori  pofliderc  iuflbatquiri  fta- 
tim  &plcnc:  verumin  iftojrco  poft  fccundum  dccrctum  prxtcrea 
dcfidcrari  diuturni  &  longi  tcmpons  filcntium  &:  contumaciam,  &:  in 
acVore  longi  tcmporispoflcflioncmi  Qux  fcntcntia  moribus  proba- 
tur.  cum  valgo  dicunus  hunc  rcum  qui  cx  cx  eo  fi)lo  condcmnatus 
cft,  bonaque  cius  poflcfla,  quoniam  iui  copiam  non  fccit  poftca  audi- 
ri  &adcaunimagcndam  admitti,(i  fciudicio  fiftat  &:  contumaciam  c- 
mcndct,rcfufis  fumptibus, vt not. in  1. propcrandum  C. de iudic.  hoc 
cniin  mulcum  diffcrt  a  licitationc  &  addidionc  bonorura  folemnitcc 
jn  mdicio  fncka. 

lus  pcrfcqucndi  &:  agcndi,  vt  refcdio  fiat,  vt  de  damno  caueatur, 
vtin  poflcflTioncm  catur  >  vtador  poflidcrc  iubcatyr,  compctit  do- 
iiino,  &  quafi  dominb  rci  quiC  damnum  vcrctur,  cx  aiicna  ruina  8c 
'itio,  vclucifupcrficiario  &:  Emphitcut^,  quos  vulgus  dicitarrcnda-» 
tarios,  nccnon  vaflaIlo,itcm  fru(iuarioi.  5.  §.  fi  &:  Dominus,  1. 13.  §.&: 
fupcrticiariumj.39.  §.  damni  cod.  tii,  fcilicct  agit  fruftuarius  contra 
o^mtbm  dominumrcialtcrius  vitiofai,cxqua  damnum  timetur  fruduariis  a:- 
•tfwJ^tfl  dibus.  agct  etiam  fru£buatius  contra.  ipfum  proprictarium  habcntcm 
«a»  .//w  ajj^j        vitiolas,qu^-  minantur»Tdjbus  fructuariis,arg.  1. 20.  cod.tit. 
FrJim-  Ediucifocum  frucluanus  habctardes  proprias  vitio(as,  qu^  frudua- 
u^crpro-  riiscxitium  prarpaicnc,  tcncbitur  proprictario,  vt  cftin  d.l.  18.  §.  r, 
frM^tui.  ^njffiji  adionum,  diftincbionibus  ibi  traditis,  quas  vfus  rciicit.  Vcrum 
ob  vitium  &  ruinam ipfiu5  prardij  fructuaiij,  inuiccm illi  non  agunt. 
Ncccnim  fru6tuarius  agit  conrra  proprictarium  vt  is  rcficiat,  vcl  cj  de 
damnoinfccto  caucatob-aidcs  fruduLirias ,  quamuj§frucluarjus  pro- 
prias  habcat  xdcs  quibus  damnum  imminct  cx  frudhiarijs  ruinofis: 
quia  non  tcnctur  dominus  fcruirc  fruduarij  commodis.  ipfc  frudua- 
nusardcs  fructuariasrcriciacfi  vclit,l.i8.^.i.&:1.2.o.eod.tit.  Quod  fi 
rcfcccrit  fruftuarius,impcnfarefedionis  qua:  pcrpccua  «ft,  quc  adhuo 
cxtar,  jncliorcmquc  fundum  facit,  fruduario  &  eius  hxrcdibus  rcfti- 
ciicnda  cft:  fimto  fcilicet  vfufrudu,  ac  pretium  vcl  a'ftimatio  impenf^ 

adid 
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adidtcmpus  reducecur , quo  rcs  propriccario ccdit  finito  vruhiiclu: 

.  iiam  inhis  vulg6adtempus  rcflitucionis  ^Aimatio  rcducicur,  Boliuis 
m  quxlhonib.  Molinaeus  in  confuctud.  PaiifieaC  &  cseteripofl  Bart. 
&Do£koresinl  Domos,  D.  delcgat.  i, 

£c vec6  npa  tantiltn  domino  vd  ei  qui  pro  domino  e(l ,  h    datur  ^S'**'^ 
itdio«ied'eciamnondomino,£cius  interiicvitium  reficiy&deeoca- 
nen»l.i8j  in  princip.  eod.  ttt.  Sic.venditor  ^ciufquam  tradiderit,  hac 
a^pneaget,quiadecuflodia  rei  tenecur:  Itcm  emptor,  hcet  re  fibi 
aondum tradita> quia eius  interefl,  d.L  x8.  $.  emptor,  1. 3  8 .  in  princip. 
eod  tic  Item  is  qui  ius  quoddam  hihet  in  fepulchro  &  Ecdeiia.  /Smilis  Creditir, 
c&  aedicor  pignontitius,      eod.tit.  hoc  eft^pracdiumpoffidcns  pro 
caucioae  vapro  viurisinanthicrefim.  Qiiid£nonpo(udeat  pignus? 
idempnto^/cilicetinfubfidium,  ciim  dominus  dcbitor  hoc  ncgligit: 
nam  creditoris  intcreft  (aluam  fieri  pignoris  canfiim:  per  libellum  aute 
ludidspfiicioidexequendumeft.  Similitadonecompctethacca£tio  cSM^, 
colonisj  inquihnis,  conduftoribus .  nam  eorumihtereflruina  vicina- 
rum  xdium  non  aifici$  d  1. 13.  $.qui  damni,  &  1.  aLeod.  Qupd  ad  con-*  _ 
du€d  pr^dij  vidum  &  ruinamattinec,]ic^proximaii2.^^<i)^i>cncem, 
illi  tamen  dc  damno  infeAo  non  agenc  concra  dominum  Jocacorem*. 
led  fola  eis  fupcrcfl  cx  condudo  a£o,Vt  locator  modicas  refedlioncs 
pra:ftec,(cihcctinitio  condudionis:  nam  fipofl  aliquodcempus  maior 
impen£i6f  rcfcdio  vcIrttinapofteafiipcrucniac>iUipecencvc  eis  mi" 
grare  liccat,  niii  dominus  rcm  locatam  inftaurare  vclic.  Sic  inccllige  1. 
i3.S.<leiJlo,cuml.53..cod.tic.  Hodie^dlius&meliusiit,vrbonispor' 

.  £efn$feucaptispignon*Iadcxpartem  ahquam  pieAiloiniiij  huic  rete- 
^oni  accribuacpccendbusinquilinis,  colonis,  condu6toribus,credi- 
conbus,  (cqueftris ,  vel  eciam  dcbitoribus » vt  ialu um  fiat  pigtius ,  cx 
arg.l.i.vbinot.D.quib.excau£pign.tacicccontrah.  Addc,vicinis  c- 
dam  qui  damnumdment;,:^ercpermicd,  exd.l.  ij.  vide  dc.  deijs  qui 
deiccci*.  vei  cfBid. 

D  e  focijs  rci  communis,  vcl  indiuidux,  vcl  indiui(a:(harc  cnim  duo  ^"^^*  '*  !"*  . 
difterunt)  xdificij,  parietis,  loci,  &  rci  cuiurtibct  intcr  ebs  commuhis, 
fi  vicium  &  ruina  immincat :  Item  fi  focius  proprias  sdcshabcac  vici- 

nas  conimuni  rci  vitiol\%  cx  qua  damni»  n  timct  fiiis  proprijs  n:dihus: 
on  &:  quomodo  dc  rctcdionc  ici  communis,  &:  dc  damno intc6bo  in-  ' 
uiccm.ignnt,vanctradacui  in  1.2.-8. 1.31.1.35.1.3^.1. 57. 1. 39.  inprincip. 
1.  4 o .  § . i .  1 .  4 1 . ! . 45 .  ? .  I .  D .  d c  dani n o  1  n  fc dl .  1 .  cu m  d  11  ob u s,  § .  i dciii 
rcrponJit  rocius,.D.pro  focio,  cuml.  4.  C.dcxdif.  priunr.  Arciculis 
cciti^i  ciuhndaicspianacflriciccur.  Soci)s  dilHdcntiuusan  irscommu- 
.  nis  rcHcicndalicnccp.c:  pcrludiccm  pcrins&rartiHcibus  adhibins 
ib^bjcur  vtrum  adhucidonea,  &  non  caduca  lit  carcs,  d.  lo^.ac  1. 36; 
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Dehoctanti^iii  (bcijs  diflidentibns  vtn  exilUs  potids  rcFe£ho  com- 
inittendifit,.cain  expedit  rniiblumcommitci  eam  curam,  quiadiuidi 
nequeac:  ei  dahitttr  qui  magts  idonec  ac  vtilius  rcBcict,  d.L^i  jnaxini^ 
fimelioriconditioncSc  prccio  vclitrcficere^  Quddii  ynus  ex  foci^ 
remconununem  rcHciac  iolus,  ncfciencc  &  non  denunciaco  focio :  ii 
mal4fidc,  clim,  vcl  dolo  feccn:  vc  focium  fraudaret,  niia  fodo  rcpe- 
SuimfiM       5-  priuir.  Si  non  dolo  fecit^,  hoc  tantum  repetcr^ 

fi«i»  quatcnusindc locuplccior  f.icluscdfocius ,  quia  co  non  denuntiaco, 
non  fcientc,  malc  alccr  unpedit>  vt  ndtan  I.5.  C.de  rci  vind»  maximc 
n  non  nccciniriamfccitimpeniam  in  rc  communi  i  imo  qui  folus  iine 
altero  focius  fa:it,  huiusrd  nomineindemniraccm  6mncm  fodo  pr^, 
ft.irc  dcbcc,  1.59.  in  pxinc.  cum  l  J7.  vcrficquodfi,  D.dc  dam.  infc6to, 
E  contrario,  rifociusfocio  dcnunciaucrit ,  vt  rcm  communem  >^tio> 
£im,  &  rcfcftionccgcoccm  (iraul  rcficuinc,  ac  dcnuntiacus  (bcius  mo- 
rasncdar^vclomninorccufcc:  poccricalccrhabica  rci  ce(lacione,folus 
reficcrc,  a focio pro partc  rcccpcurii<;  quod  impcndcric  cum  vfiiris  c- 
tiam  ccncclimis,  D  dc  ci.mino  mfcd.  1.  cun> duobus ,  §.  idcm  rcP 
pondic  focius,  D.  pro  focio,  I.  4.  C.  dca:clihc.  p:iuac.  vbi  focius  pcr 
focium  inccrpcU.icar  vc  rcfici.u :  iionrcfi,cicns  &:  locio  rcficicftti ,  non 
N»»  rfi^-  rcddcnsporcioncai  fuainhuiusimpcnfjcipoftqu.uuormcnfcsamiicit* 
itm  f.T-f  clomuniiin  pircis fu.x,  quxalccn  qui  rcFccicaddicicur.  Addc  volcnni, 
^y^^^^  poccil  hoc  omicccrc  fi  malic  pretium  impcnfirum  cum  vfuris  cxi- 
gcrc,  ci  §.  idcm.  Quod  incclligo  t.uitum  de  ardificijs  vrbanis :  quia 
Romx  cur.ib.mt  imprimis  xdifici.i  collapfa  rcftitui  ftacim,  nc  vrbs  rui- 
nisdcforni.irccur, vcaiunciurisauthorcs,  Hmcncgligcntibus  domi- 
nis,  vacuas  vrbis  arcas  occuparc,  incolcrc,  &:tna:t^ific.irc  priu.icis  pcr- 
mific  Vcfpafianus,  nccnon  Adrianus  Impcr.it.  .^c  priuaris  id  non  pr.T- 
flanttbus:  arc.i  (.rpc  vcl  doipus  fumptu  publico  rcftitucbacur:  caquc 
poll:  Rcfpub .  dillrahcbac,  fi  dommus  pccuniam  in  id a  fi/co  expcnlam 
cum  vfuris  rcllitucrc  nollct.l.  4(j.  5.I.D.  dcdatr^o  infc(5to.  In  his 
auccm  quadrimeftrc  illudtcmpus  quoaddominijacquifitioncm  non 
cxpc£tatur,  quod  in  focijs  (iiprarcquiri  didum  cft.  Hicrccinc  obiccr 
'•W»':^  vcilcmnotamcxvctuftis  Dodonbus  :  Sifom,  puteiis  ,  vel  cijlernji^ 
^^i^t^un  '^^^  aliud  publtcutn  opus  ,  feulocits  publicu^  qui  conuicinis  feu  comma^ 
ftritmm.nentihus,  vel nUttentihufy  vt  feudalotjunturfubferuit^  refeBione  inf\.iur/i^ 
tione  indigeitt  omnes  vicini  onus  rcfeSiionis  vtritim  ferre  dthent: E  ciam  tj  q  u  1 
vcliocdcuiccnc,cau(ancur  fcnollc  vciputco,  foncc,  vcl  illa  rc  com- 
muni,Bal.inI.ciim  vfufruduarius,D.dc  vfufruft.  Spcculacorin  cir. 
dcccnfibus,$.i.acquchoccafu  pofle  vidnos  &  commancntcs  inccr 
rceonomtnecapitationemveicoIlc£bunaIiquamnon  grauem,  vicro 
indicere  prtiiat&aizclioriote,notat  Guido  Papa:  quxfl.  444. 
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Haxdere  communi  vitio(a,  qux  reparandacft,vulg6  dicuncui.^'^'*'^^*' 
Quidiiomoino  collapia  &  dinitatic,  icavc  intocum&  dc  nouo  fit^^iZifit 
excruendi^  vtrum  ad  id  rocius  inuitus  cogi  k  Cocio  poflit  >ncgat  la^bn  >^ 
«X  alijs D^ftorib.  in  1.  z.  D .  de  fluiiiimib. afiirmant  alij  poft  Accttrf!  i u 
I  Singulacium» C.  de  xdidc.  pnuac. &  Dinum,inc.inrecommuni,  dc 
reg.  iur.  in  6.  Benc arHrmanc  fi  focius  qui  rem  communcm  omninu 
collap^iusi  (dificari  vult>  id  pcobabiliter  ac  vtiliccr  petac  in  vlumrei  dc- 
fli  nacum ,  lolitum  &  requmtum ,  cx  arg.  legis  Si  ^-dcs,  D .  co  m nm .  di- 
uid.  Nifi  ab antiqiiores  dirutaplancaceucria 8c  derekdaeifec^vclcri' 
pfi  ad  cir.  de  noui  operjiunciat. 

Porioinfupraicripciscaribus,  circa  rcdritudonem  &  contribucio-^^]!^^^^ 
nem  ref eckionis  per  alium  fad^,  dcbec  liaberi  ratio  impen(^,qu^  pro-  f^xr^. 
babilcm  fictacionabilcm  modum  non  cxccdit,  qux  Ibmpcuofa  nou 
cft,  qux  non  adgraact,!. 59. S.  vlc.  vbi  Accurr. 1. 3».  §.  vlc.  D.  dc  dam. 
infe^.Qu5d.imftatucarcgionum,  vt  Andegaucn.  xquiflimc  &  co- 
jnodiflimc  volunc,  focio inccrpclLito,  coquc  dcfugience,  focium  qui 
inrcoommiini  neceilario  rdicicndancccllanamimpenfim  cxliibuic: 
flios  facerc  &:  lucrari  frudus  omncs  rci  communis  pcr  eum  inllaurat^, 
doneccilbciusportionemfuam  eius  impcnf^-  rcfhcucnc:  frudusilli 
funt  quafi  vice  vfurarum  cius  pecuni^  per  rtficicnrcin  prtiopuc:qiia- 
rc  in  fortcm  non  impucancuri  nifi  forcallis  tiucluum  valcr  viurn: 
quancicucm  cxupcrcc,  naminccccens  id  lupcrfluum  ccdic  ip.  fbrccm: 
an  hoceciam  cafu:  non  \  idcrur,quia  ft.itutum  ficconlucrudo  116  pi.e-  1 
cipit:  5c  raro  cxccndicur,  cum  lic  Ifndi  iuns,  vt  vulgus  ait.  Nom  aiitc 
quod  hishuctibus  rcliclis,  pecuuia  fuamcum  viuris.  iinialiccM^crc 
poceric  is  qui  fic  refcciCjargumcnto  d.  l.cum  duobu^,  Idcm  rcfpnndit, 
pro  focio.  Adicci  hoc  proccderc  dcnunciaco r.c  fugicVitc  focio:Diucr-  . 
liim  cnim,  ii  co  cciato  rcfecericaliu^;quia  cuncncc  frudus  illos  lucia- 
bicur,  nccvluiascas  a  focio  conlcquccuv,  fcdparccm  forcis  cxpcnl^ 
dumcaxacjn  quAncum  ncccffario  impendit,<!\:  quacenus  locuplcnor, 
indc focius cffedus  cft,  vc ancc  dixi.Huc  vfquc  impulfi,qua:rcmus  ad- 
hucan  focius  qui  reficere  non  vulc,  poflic  icnuncnare  ici  &:  porcioni 
lua:,  vcl  luri quod habcc  in  rc  communi, atque  iCvi  fc  ipfum  ab  ca  im-  ^nrd 
pcnfalibcracc,  nonmodoanccrefcdioncm,  fcd  ctiampoil  rcicdio-'"'^^''** 
nem.  Sanc  fleononinocrpcllato,  &r  fineconfcnfu  cius  refecbo  per  .1-  rdT***^ 
Uum  tadaell,  dic  poHe  iinmircm  pro  decelido  habcrc ,  &c  quah'  nox^ 
dederei  maximd  u  calem  fiimptum  fiiftinere  nequeacj  Qu  o  eciam  cafu 
iionidebiiit  alceradeamimpen&mtemcr^  accedcre,  vt  cflin  eleganci  . 
Ua  fundo,  D.  de  cei  vindic.  Atiudcil  &  ifte  denunciatus  vc  rchciat, 
^itquc  intcrpellacus  aon  refpondic,  6c  ficcadtcconfcnflcjpaisufquc  cfl 
fojciiimibliunreficere»JliOJC£tiim  £i&o  ios  repecendilpanemimpenr^ 
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focio  qufiicumaiiferreipiipolleanequit;  iiucmpc(liua  &:  {erahoiu^* 

modi renuntiationc :  quam  Ci  opporcunc  tccilTet,  focius alccr  vcl  non 
circcaggrcfTus  talcraimpcnlam,  vcl  alitcr  rcfccifrct.  Hic  refcr  &  lugc 
infra  (cripta  dcco  domino  qui  rcniinnac  (jdibus  ruinofis.  Ad  fupcrio- 
ra  hoc ctiam addcndum  cft:  cum  rcs communis  rctcdionc  vtl  uift.m- 
i-.ctioiicindigcc,  focius  ichccrc  volcns,  focio  ncghgcncc  Sc  t-ugicncc, 
N>ntfvf-        tcnctur  Tolus  rciiccrc,  6c  lumprum.  mipcnix  cotms  pra:rog.uc; 
tmrjouM  ft;d  ngcrc  potcric concr.i focium  v c  rchccrc  cum  co,  &  pccuniam  lum- 
Mi^mfif  ptumquc  limul  in  idnccclT^rmm  crogarc,  onulouc  rcicctionis  cuni 
co  lubirc    luijipcrc  damnccur.  Nam  in  lupra-dichs  locis  du i:urcuin 
poiTc  Iblum  rciiccrc  5c  oamcai  lumpcum  crogacc  >  aoxi  dicicur  ad  id 
cum  coiii. 

Secrmui-      Ca^ccriimquod  dicicur  cx  I.  51.  1.  59.50!.  45.  §.  i.  cod.tit.  focios 
ctmnm    pro  rci  communis  vifio  2v  ruma  non  caucrc  inuiccm,  nccjuc  tcncri  dc 
eMteut,    J^nmo  uUcdo:  iicaccipicndum  cll,  li  omnibus  lociis  xqualc  dammi 
immmcat.  Nam  li  vnus  plus  danmi  fenrurus  cll,  vcl  cx  vicio  loci  com- 
munis,  vclcx  opcrc  nouo,  quod  in  rc  communi  Ihiiul  taciunt ,  ci  ca- 
ucndum  cnthocnommc,  Quodhcautum  non  cll:,  ci  lacisHcri  opor- 
Srflmvnt      iudicio  commum  aiuidundo  Socium  qui  lolus,'non  monito  focio 
m^nmK  q^'i^^  ticic,  vndc  damnum  ci  acccdir,  lam  dixuuus  omnino  ccncri,ma- 
ximc  li  non  cit  impcnla  ncccfl.u  ;a  ijuam  tccit.  Ac  vcro  fi  non  dc  dam- 
nc  intcclo,  lcd  dc  lam  rac^o,    dc  luma  taclaquxiacur,  pcr  quam  c6- 
muncs  ^'dcs  rucrmc,  calutpc  fuo  {ociis  nocucrint,  cum  nulla  cautio 
&:ftipulatio damniintcrcos pr.vccniirct:  tunc  .tqu.ilc  daipnum  crit, 
hoc cfl a*quahtcr  vcnquc  rcs  pcriit  ac cccidit,  ncc  vnus  contra  alium, 
rcpccicionem  habct,quamuis  plus  vni  quam  altcri  talis  cafus  nocucric: 
acplus  amifcriCjquamalcer  ob  calcmcarum.HoccoUigo  cx  fupradidis 
lcgibas.  excipc  nili  parics  communis,idco  decidic,  quiaalter tam pliis  , 
oneraucrac  &c  prciTcrac»  ica  vc  magis  ruinam  adiuueric:  Nam  cx  oneris 
variccacc  Qc  inxqualitace,  iudcx  parriccur inccr  eos  damnum^arg.  Icg» 
i»mo  40.  s.  I.  eodcic.  His  addc  (bdum  polTc inuico  fbdo  pariccem  commu« 
T^Zm  ncmlicecadhucidoncumdemoliriatqucnouum&cerciihoc  eiex- 
pediat, fitque ncccflarium^ propcer aliaaedificia  veiopera:  veriUniUe 
liimpcu  fuo  refidec>  ac  omne  damnnum  6c  vdlicaccm  omnem  Cen 
de(nnicacem(bciorefticuec,exd.  i.57.verfic.  fiodlfi^  Ul  verfic 
Ci^mautemalccr,  &cl&  aedes,  D.  Communi  diuid.  vbifbdus  edam 
inuico{bciopoceftvdrccommuni,adfiium  deilinacumque  vfiim. 
Ha:c  ad  omnia  loca  &  opera  coinmunia  produces. 
'CtnM  Paiameftauccmhociudidum  damni  infedi  proditum  efle  'aduer- 
fedet»,  j(usreivicio{x&  ruends  dominum>  &aducrfusbonxfidei  poflc^- 
^Ma,  quia  loco  domini  eft:  aduecfus  quafi  dominum » imo  coacra  Co^ 
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lum  poScffotem  ,1. 59.  eod.  tit.  Et  contra  &u£hiarium,  l  10!  &  1.  az 
cod.<dc  necnon  connaipfum  pioptietaduffl :  qui  duo  vel  eoru  alter» 
nifi  caueantzaftontetdOyfiet  miflio  ex  primo  6c  (ecudo  decreto^quod 
vtilli  impediantcauerecoguntur>  aut  reficere  communi  fumptu^ex. 
arg.  dida^  l iz.  Alias  116  ccneren tur  reiicere>  vt ance  monuimus.  C6- 
trajruperficiarum,  Emphiceotam,  vaiTallum  &  fimiles,  qui  vulgo  do- 
mini  vdles  vocancur^  nanc  adionem dari  conflac:  vc  concra  credito- 
rem  qui pignus poflidet  vitiofum  ac  tuinofum,  L ii.l.  15.  f,  fi  qua^  in  • 
finc:  Etiam  concraabf^ntem  legitimc  cicatum  ic  a  ncmine  defcnfum: 
conttapupillum  &  minorcin,  iiccc  hireftituancur  in  incegrum  pri- 
miimque  ilacum,  fi  poflca  Ce  fiflant  &  caueanr  d.l.  15. 9.  fi  pupiUus  cum 
1.19.  Singtdaris  eitcaTus legis  13. % cijm inter, vbf,cfii^em/A  dSes,  ob 
danmunij  quod  cxalio  percclicet nolentem  mihi  potefl  acciderc,  fi 
qoidemiiuic  djmno  futuro,  tu  rcmcdium  adhibcreiure  valeas&de- 
beas:  quodadfcudorum  vfum&obfcquiaperahum  mco  commodo 
pra:ftanda  domino,  in  plerifqucpcrtincc.  Datur  quoque  incos,  qui 
vci  in  fuo,  vcl  alicno  foIo,fcriiicucis  auciuris  fui  cucndi  caufa  opusali- 
quodfaciunc,  vndcdamfium  timctur,  d.1. 13.  1.1.30.  §.  vwum  cod. 
tir.  Addc,contra  fupnuiictorum  omnium  hxicdcs  compctcrc  liociu- 
diciuml.  4.  §. vlt.  co.tit.  quod  autcm  m  d.l.  15.  §.  li  quis  quia,  dcnc- 
gatur  hxc  ^id-io^  cxcipc  ibj,  nili  doniinus  illc  iis  xdibus  vitiofis,  qu^- fiit 
capt.v  ^  pollclUi:  rcnuntiaucrir,  vcl nilipcr  lccundum  dcaxcumdo- 
minio  carum  cccidcrit,  vidc  locum. 

Poflrcnu),  non  mutilitcrquxritur  an  dommus  a:dificij6vr  loci  vi-- 
ciod  ac  rumofi  iibcratur ,  li  ci  rcnuntiarc  acccdcrc  vciit,  rcmquc  pro.  # 
damno  vcl  noxa  darc.  Hoc  pcrplcxum  vuictur  in  tcxtu  &c  in  t^lollls,  ^'f  ^•«* 
1. 6. 1. 7.  §.  hoc cdi£tum,  ^ .  vndc,  I.  8 . 1. 5?.  in  princip.  1. 15.    Elcgantcr,  "^,^^ 
&:I.  44.in  prmcip.cod.tic.  Difliuctionc  rcs  opus  habct;    Primo  fi 
nondil  ruinacontigcritjis  contraqucni  agitur,  vtcaucat  vcl  rchciac: 
abfoluitur,li  rci  vitioic  ccdac  &:  rcnuncict,camqucadori  dcrclinquac. 
Re  intcgra  rcus ,  Mit ,cfia.xt^  mt  x'Li'u<s  carc.u,  dA.9.  in  princip.  vcrfic. 
tntc^rxj  cum  1.  Scd  an  vltro  D.  dc  ncgot.  gcll.  I.  ciim  fruduanus  D.de 
vfufructu.Etin  lcgisaltcrnai:iua,c!c';iio  cft  dcbiCGiis,vc  vuigu  tivtdilc 
DD.  Ex co qiiod lic loquiuuir  dc adorc &: rco,fcquitur poft cccptum 
iudicium  id  obtinerc  &:liccrc.  An  vcro  id  iiccac  poll  condcirinaruj., 
ncm  qiia  lulfus  cft  rcus  caucrc auc rcficcrc rcm  vicioM:  Hoc  vidc- 
curamrmaridum,proptcrca  quodnoxali  iudicio  copaiarur  iKcacbo, 
in  1.7.$  hoc  cdidum  iioc  cic.  Acin  noxalibus  capuc  pro  noxapotcil  da- 
ricciam  poft  fcnccnciam.  Nifi  obiicias  id  dc  ifta  aclionc  non  cflc  ita 
caucura:atqueeamoptionem,  qux  inicio  dacurrco,  amitti  pcr  con- 
demnadonem, qua rcuspurc  damnutur  caucic  aucrcHccrc.  Poll lln- 
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tentia  vcr6  mor&nou  purgacur  amplius^  ex  iuris  rcgula' ccrca.  Vcnkm 
qaocafu  rcus»  velante  minamacdium^  vel  ante  (cnccnciam  loco  vi- 
xioCo  rcnunciarc  potcft,ac  (eab  oncre  refedionts  cximcrc,hoc  ita  dc- 
mdmproccdct, ubonil fidc,  &iinc vUafraudc  idfiidac  Aliudcnim 
iiinccmpeftiuc  6C  caliido  confilio  renuncicc,acrc£cd:ionem  malafidc» 
Ycl  rcno  intcgii  dcfugiacarg.  Icg.adione,vbinot.D.pro{bcio,ftaiis 
&  confilium  doli  probacur  cciam  ex  indicijs  ic  circumfbncijs:  Puta 
(i  rcus  iftc  opus  aliquod  nou^in  ca  re  fcccric^  vndc  nunc  ruina  {cqoi- 
tur,  ica  vc  non  ta  cx  ioci  vicioyvecuflate^nacuri  &  comiptionc,quam 
.^xfa^ovclculpa  cius,damnutii  illud  cmcrgacpropcerquod  vulccam 
rei  quam  onen  refcdionis  rcipfum  fubcraheEe»  quamquam  ipfc  cauia 
damni(ic»vcnoc.inliiscumquo  D.dc  aquapluuiaarcenda,  tuncin- 
ccmpcftiuercnunciarc  dicicur.  Adliuncmodum  cam  parieci>quamrci 
akcri  communi,  viciofie,  ruinam  minanci^fic  inibuncioncm  ex- 
po^cnci,  vnus  cx  dominis  rcnuntiare  poccft:  imo  eciamambo  domi- 
lu  rcnunciarc  po(runt,&  vcriuTquc  vclcommodo  vclincommodo 
dccapqualttcriftiufmo.ii  rcnunciacta 

Alccrcafus  c(l,almdqueius,cumxdibus  vellocis  vicioiis  iam  col- 
jfnttijy,^  l.ip{is  &:cucrfi$doin!nusrcnuntiarcvulc,  Siquidemantcconcracum 
tSil^^^^nulladedamnoinfctJ^oadiofucricinftituta-.ilicpoccricaream  &:  rc- 
hquias  ruinx  lociquc  hjbcre  pro  dcrclido>  acquc  lis  ccdcndo  fcipfum 
hacaAionc^rcfcdionis  oncrc  Iibcrarc,  n.im in  d.  l,  <J .  &:  1. 7.  in  fine 
hoctit.cum  1. 9.  in  prmcip.  gcncralc  didum  cfl:,  domi»usaut(i.imnum 
^>viW,aucxd2bus  carcat,  (i  malit «s  ccdcrc,quo  calu  ncc  rudcia  &: ma- 
0        ccrias  in  mcum  falum  laplls  tollcrc  dcbct.  Mihi  cnim  u-nputaturjquii 
lardius  cgi,quiAnon  pctij  v t  caucrctur.mrc  cafuni  &:  ruinam  d.l.  44. 
inprincip.      Excipc  rcmpcr  ni(i  .uiucrUrius  rcnunticc  mccmpc- 
l>iac  &r  1-i.uidulcntcr:  vcl  li  fado  nouo,  &:  culpa  cius  ics  decidcric  da- 
STini')niqwc<;ontiii;crir,vr  fup.monui.    Quodliidcm  dommus,  nolic 
quidcmccdcrc  domo,  vcl  rc,autarca,(cd  rantum  rudcnbus  &  matc- 
i-us,  quarcx  caruina  in  mcum  fo!unv& pr^dium  di;cidcrint,caquc  ru- 
dcra  vclit  mihi  pyo  liarnno  &c  noxa  dcrchnqucrc,  diccs  hoceinonli- 
ccrc,  quia  in  dJ.  6,  m  hnc  d.  1.  y.in  ^\\\Q^dtl>ctaut  rudtra  tollct-CyAHt  to^ 
xdts j>ro  di  ndiclo  h<j[)crc.  Etm  d.l.  9.  inprincip.  domirnisrei ,  collapl^ 
vcl  daiJinum  faixiat,  vchrdibu^  in  totum  catcat,  Dcbuit  cnim  rciluac 
vitiumpra-caucrc.  Qux  Ienccntiacumiuns,tum  .cquicacis  racionc  ccr 
■T.Vcomniobatur,pollhabitis  Intcrprctum  lubtihbus  dillinchonibus, 
vchiCKin  cgo  hicrim  ncghgcnsinagcndo,  annonhicnm<:fc  riniiha. 

Tcrtuis  calb-^  cil^cum  ccrpta  &:  pcndcntc  contra  Titium  litc  hac  dc 
damnomfcdo,rcs  vicjoracccidjr&:damnu  mihi  dc<lit:hoc  mihi  lar- 
circ  Titiusomniuo  tcncbitur,qujafruli;ratoratquc  improbus  iiti^a- 
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tor  cft,  1.  rV.  f .  £legaiiterjL44.  in  princip,  verfic.  at  fi  cum  Praetor  eo. 
tit.  An  ver6  idcm  rcus  (e  liberet  ii  ccdat  &  renundcc  xdibus,  arc^,  vel 
loco  &ruderibu$aiirem  dctpro  noxa:pagnantiurisintcfpreccs:Nani 
Acciuriiani  n^mc  cum  fic  libcrari,  cdmresampiiusincegranonnt  in 
d.  1.  ij.S.EIcgafltiBrin  6nc.  Alij  poft  Bart.  aflRrmant  libccatiajiquc  fuf- 
fragaturrcgulageneralis  fupradi^cx  1. 6.  J.  7.  &c  l.y.  dominum  poi^ 
fc  rem  vitio(amcoUapiamhaberepro  dcrclt&o,&:  cam  pro  noxa  cfirc» 
ac  fe  ipfu  liberarc,  niu  vtmonuiieius  fadum,culpa,  fruftratio  &  mala 
fides, aciitis improbae  mora interuencrit;  &  ruina ,  damnumque  in- 
tcrim  contigcrii^arg.  dift?  I.  is  cum  quo  D .  de  aqua  pluuia  arc  Tunc 
intempeftiuc rcnuntiat pofl: litis  improb? moras.  Cartcrum  ea omnia 
>iupcritisreiacadevi&elfcdu  iftiusactionis  dc  ctamno  mfcifto  defi- 
cient,  atquc  inomtiibus  iis  vifionibus  nonccncbicurdonimus  rci 
virioficfidamnum  ruina  contigcric,  vi  maiouc,  cafuplanc  fortuito, 
vcl  exnaturali fitu, 8c  vicia rci  ipfius  vc  dixi cx L^.§.dc hi^  &  fcqucn- 
tibus  1. 14.1.  t6.  &  fimiiibuscod.tit.  Lcx  ^j.ixiuustituii  cxpofit* 
cft  initio  huius  tradacus. 

Ha!cdcdamnomfcdotccigiobicer,qui.icxpIicanc  primum  &C  fe- 
cundum  dccretum,quodpcrcmccadnofl:rum  cicalum  dcbonis  auch. 
iudic.  polfidend.  &:  vendcnd.  Scioin  fingulis  cribunahbus  varia  cffo 
an£tionum  ludicinlium  &  fubhaftacionum  folemni.i,  qux  tacco  ,  qun-^ 
niam  a  Pracjmancis  qu.crcnda  &dirccnda  func.  Tamccri  hoc  cciam 
vcrum  fichodie  inaudlionum  pubhcarii  folcmnibus  nii  rcpcrin  quod 
cx iuris  ciuilis  &  canonici  aurhoricatc  vcl  racionc,  acquc  cx  inccrpi ccf» 
doftrinanonfluxcriCiacpropiusintucnti  conftabit  hicpraxii  &  vdis 
poficacfrefundamcnca:  Sancin  vfu  6:  toronilplanceftquodin  hbii^ 
noflrr/Sj&dodrinaiurisacfcripcisInccrprccum  noninucniat  dodus 
&  dihgcns  lurcconfulcus.  Quare  lcuitatis,  crroris  flc  infcitia:  rci 
funtij,  qui  vulgo  clamanc  praxim  nil  eommuiie  habere  cum  iure  &: 
fchohs :  alij  icaitpr  &c  tcmcrc  «imis  appcllanc  crror^  Pragmaticqruiu 
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£  xte  diiToitiendo,  dc  mucacionc  tam  potcflatis  qu^ 
lubftanci.T  numorum  varic  di/pucant  omnes  Inccrprc-  ««««•/iw,* 
ces,  ac  de  cate  nouiffimc  Gallis  lancica  eft  cclcbris  Regia 
confticucio,propccrquamhodic  redc  dabicur  quidam 
cxplicacio  legis  PWw^ ,  99.  D.  dc  folucionib.  qux  vulgo 
fic  legicur.  P^ulm  rejpondit  crednoremnoncfjecogeniwnmaltdm  formam 
numos  accipere,  jtexearedamnumalic^uodpaljttrmfit^Xhivo^yDebitorew, 
dclenda  eft,  ac  reponenda  vox ,  Cr«6f orfw,  vcfcreomncs  hodic  hi- 
i;cncur.  Eius  auccm  lcgis  quxftio  hxc  eft,  Vcrum  dcbicor  crcdicori  fol- 
ucrc  poflic  numos  formx,  maccria:, &gencrisaiccrius,  quam  inccr 
eos  cacicc  vel  cxprcfrc  conucniac,  auc  quam  expcdiaccrcdicori.  Ac 
primum  h«c  vcrba  lcgis  /»4//4m/or/ii4w,  vidcncurloquidcfigura&r 
charadere  numorum,  vc  Seneca  dixic  ,  Corium  forma  puhhca  per^ 
cuffum^  qiwlis  raoncca  fuic  Laccdcmonijs ,  acquc  ctiam.  Gallis  egcnis, 
lub  Ludouico  9.  vcaic  vnlgus ,  plerifquc  liccc  rcniccntibus.  SicLam- 
pridiusin  Heiiogabalo  ,'i'or»iii  numorum  bnuriM ,ternarus,  etiam  bili- 
bres,  centtrHrias  excudt  lufftt,  vc  hodic  func  aurci  dupliones,  ^  quaccrni, 
fcu  quacern>oncs  Hifpanici.  Snniliccr in  I.i.D.dc  concrah.cmpc.  pccu-» ' 
-nia  pcrculla  dicicurformapubhca,  hoccil,characlcrc,  a  quo  dignicace 
&r  po#ilaccm  habct.  Hocfcnfufilegcm  P4«//t5,  accipias ,  diccc  crcdi-  • 
torem  non  cogiinalia  fpccie  numos  alccrius  figur*E&:  chara^l:cris ac- 
cipcre:  liccc  cumpromillis  ciufdcm  linc  gencris  vel  maccna:.  Diccc 
«afdem  aut  fimiles  numorum  fpecics  ciTc  reddendas  crcdicori.  Qu/c 
incerpTecacio  niaiis  fliii^  &  angufta  eft.  Vcrius  igicur,  hic  formam 
Hiiim  gcneralirer  acdpi  de  fiibibncia,  quaHtatc  &  ^encre  nummo- 
mm»  vccreditornon  teneatiir  redpere  numos  aljcrius  gcneris  & 
qualicatis^fi ex  ea  re  damnom  &.Vietrinientum  aliquod  fit  paffurus,- 
HuiusreiexecnplumeftdegansinkCfeditor>m2.D.defo4uuo.  Cre-  ^^eCn» 
ihweUdmJLiefH^  dtcdc(fptmnt6,dtj}ultt,  moxpecwniAfZj^*^ 

fiiilUjiefpuh.4fl^mtir;^ifUdfi  lccm  pu, 

'jttbrispjecunia,  vc  £oifit  idoneisjxuimiibtts  credi  ieruacaiica  inceccm- 
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E  xte  difToltiendo,  dc  mutacionc  tam  potcftatis  qudin 
fujBiRzntix  numorum  varic  difpucant  omnes  Inccrprc-  «twttn^ 
tes,acdccatc  nouiffimc Gallisfancicacftcclcbris  Rcgia 
confticutio,propccrquamhodic  rcdc  dabitur  quxdam 
cxplicacio  lcgis  Paultis ,99.D.  dc folutionib.  qux  vulgo 
fic  legitur.  P^ulm  rejpondit  credttoremnoneljecogendumm  altxm  jormam 
numos  Accip erc ,  ji  ex  ea  re damnum  altcjuodpaljtcrus  fit,  Ibi  vo^x,  Del^itorem, 
dclcnda  cft,  ac  rcporrcnda  vox ,  Credttorem,  vtfcreomncs  liodic  fa- 
jtcntur.  Eius  autcm  icgis  quarftio  hxc  eft, Vtrum  dcbitor  crcdicori  fol- 
ucrc  pofTit  numos  forma:,  materix,  &gencrisaltcnus,  quam  intcr 
cos  tacitc  vcl  exprcfre  conueniac,  aut  quam  expcdjat  crcditori.  Ac 
primum  h^c  vcrba  Icgis  Inaliam ybr;w4w,  vidcnturloqui  dcfigura& 
charadcrc  numorum,  vt  Scncca  dixit  ,  Coriumformd  puhltci  per^ 
cujjttm^  qualismoncta  fuit  Lacedcmonijs ,  atque  ctiam  Gallis  cgenis, 
iub  Ludouico  9.  vtait  vnlgus^plcrifquc  licct  rcniccrvtibus.  SicLam- 
pridiusin  H eiiogabalojj /orWifi  numorum  binartxs ,ternari.ts,  etiam  bilt- 
bres,  centirHrias  excudiiujftj  vt  hodic  funt  aurci  duplioncs,  quatcrni, 
/cu  quaternjoncs  Hifpanici.  Similitcrin  I.i.D.dc  contrah.cmpt.  pccu- 
-Hia  pcrculla  dicitur  forma  pubhca,  hoe  cil:,charac"tcrc,  a  quo  dignitate 
&po^l]:accmhabct.  Hocfcnfu  {Ilegcm  P4M//t5,  accipias,  dicct  crcdi-  •  ■ 
torem  non  cogimalia  fpccie  numos  aiccnus  figura'&:  charadcrisac-     '  ^ 
cipcrc:  liccc  cumpromiflis  eiufderafinc  gcncris  vcl  matcnx.  Diccc 
-cafdcm  aut  fimilcs  numorum  (pccies  dTc  rcddcndas  crcdirori.  Qu^c 
intcrprecacio  nimis  ftricta  &  angufta  eft.  Vcriusigicur,  hic  formam 
aumi  gcncralicer  accipi  de  rubfbtnCLa,  qiialicacc  6c^encre  nummo- 
rum,  vccredicor  non  tencatur  redpcrc  numos  aljcrius  gcncris  & 
quaticatis , ex  ea  re  damnum  &.'<ietrimcncum  ahquod  fi t  pa/rurus; 
HuiusreiexcmpliiineftelegansuiKCredicor^  102.D.  de  fohitio.  Crr-  '«cw* 
dimiihlMmAwfmreptcmU^        iitM9f^twru6,diJlulit,  mox /'«««w/^f  * 
^iitiiZ^I^.  1«^^^^^  Itempu, 
'julianspecunia,  vt  £o(fiiidimeisj]QqMnibus  aedi  feruataiica  inccrcin- 
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nrmmrf  pta^  ql2«ficiim  cft  cuius  decnmcficatneircc.  Re{pondic»recu&diltii. 
'*  \  eaquxproponerencur  ncc  tutoris  ncc  creditoris  decrimencum  cflc. 

jitg^  in  eafpecie  ,  vc  r^pc  alias  numi  ^rofi  &  adulccrini  public^  prDbatt 
cranCy  difficiUimis,  vcaiflt'  uliius,&:  aipecis  Reip.  cemporibus,  cibs  eft 
fides  ac  numus  anguftior :  tunc  dau  ex  publicopoceibs  pro  argen-- 
^ccis  probifquc  numis  arrofos  diflblucrc.  Qup  modo ,  ^r^entnm  409 
filut  ManliusdixicapudSailuftiuro;  Abfcedenceveropublicaegeila- 
cc,  calcs  numi  xrou  (blenc  repro&ui  tc  exaudorari, vc conrigic in  d. 
LCredicor. 

Acquc  vcro  (Imilc  cC^  etiam  concigifTein  fa£^i  quxftionepropo- 
(ita  in  nodra  1.  Paulus.  Nam  Caracalla  Imper.{ub  quavixic  luiius 
Paulus  auchor  buius  Lxroibs  &  adulcerinos  numos  conflari  iufSit, 
improb^>  vc  non  boni  Pnncipesibienc,  ccfte  Dionc  Nicoro.  fed  ani- 
maduerccndum  cH  nos iiicloqui, atquc  etia  intclligcrc  <i I.  Creditor, 
de  numis  fupra  modum  a^roHs  mon  de ijs  qui  aliquid «cris  admixtum 
habenc.  Namconftat,  vix&nonfinemagnodetrimento  haberi  au- 
rum  &atgqpfum  omninopurum  &  vacuum  ab.ilieni  £eris&  mctalli 
mixcura,  vt  fcribic  Plmiu^,  lib.  33.  c.5,  Imo  aliquid  xris  admixcum  auro 
&:argenco,  illud  rcddit  folidius  &ad  vfura  conimodius,  cam  in  numis 
conHandis,  quam  alijs  opcnbus  hicicndis.  Igiturin  d.l.  Crcditor,9ro- 
fim  pccuniam,  qua:  nifuloinmusprobacacrac,  crcdicor  accipeicdiilu- 
hc  canciim,  non  omnino rcculauic,  quali  poftridie  eam  acccpcurus. 
Scd  inccrim  priufquam  accipcrcc,  Prxics  Proumciarillud  gcnus  xroG^ 

X«  «m  P^'^'^"'*^  furtulic  cxauwtorauic  publico  programraace,  vcl  cdido. 
'  tn.ir,aRo-  ^omx  quidcm  Tribuniplcbis  nummarix  rei  poccftacem  habcbant: 

m<,<i-^iym  vt  apud  Liuium ,  Liuius  Drufus  Tribunuiplcbis  parcem  oftauamarris 

femiff*.,  argcnco.idmjfcuit,  Et  Marius  Gracidi.inus  Trib.  plcb.  Vidoriato  nu- 
.  mo fiuc  quinario  dcnari),  acqucalijs  numis  ccrcum  modum  prcciuque 
•  conftituit,  &  colicgium  monctanorum  mftituic,  qui  numos  oroba- 
rent,&:rcm  moncunam  curarcnc.  Siquidcm  trmmuirimoifttalcs, 
A.A.JE,  F.  F.  Id  c(i^»ro^ nrgmto^  xre,  jhndo^  fcriimdo^  canciim  prarc- 
rancl.i.  D.  dcorig.  lur.  In  ProuincijsauccmPrarfidcs  vclProconfu- 
lesimpcriumhabebant,rciquc  nummaria:  iusacpoccftaccm. Idco in 
d.l.  Creditor,  Pra:fesProuincix  pccuniamxrofarajhcccpublicc  pro- 
batam fuHuIic.  klquodhodic fohus  cftPrmcipis^ quiahocimpcrium. 
pertinet  ad  mra^Majcftatis. 

jit^vUt*  Qua:ficumcftigicuraniscredicor  quiaccipcrcdiftulit  ,rcm  fui  pc- 
riculi  fecerit:  &  an  tencatur  hodie accipe ve  oblatos  fibi  eos  numos  qui 

■^n^m^  tuncprobaci erant,  fcd  poft  oblacioncm  ipfi  fadam,  &  poft  morara 
iuam  reprobi &c  cxaucoraci  manfcrunc lulTu  Magiftracus.  Tencri  cuin 
fuadec  lcx incerdum> 37. in fine, D . dc  verb. obhg.  wbkDolimoUtxce» 
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ftio  noeertdiietei  qui  pecH/Mm  oBUtam  Mccipere  iudmit :  £t  ex pennultis' 
liic  vnus  efie^hss  eft  motje,  vt  ei  rei  debitae  periculum  H  camm  tnms-  '| 
feratinmonitotcm,].quodte,D.ficert.pef.].SiexIegaa»D.de  vcrb.  .  t 
obligat.  Atque  in  propofica  quarftione,  quod  creditotis  damnum  eA*,  ^ 
il  percamftetqu6minus6blatafibipecunia»mc5tinenti  probaretur, 
expreflum  eft  in  1.  Si  (bluturus,  59.  D .  de  (blutio.  Expreflum  quoque 
in principio  lcgis  Qtu decem>  72. D.eod:tic  NomeflsqimmtKneripecttm* 
nii  dmifia  Mitorem ,  qui  non  teneretur  fi  creditor  accipm  voluiilet. 
Vccrquelocasafleritpericnlumeirecreditoris.  Atveronegaturin  d. 
1.  Credicor,qax^contzario  vult  peciculum  effc  debitoris.  Exmultis 
hxc  (bludo  vero  propior  dle  videcur,  qa6din  d.1.  Si  {blucurus,  &  d  J. 
Qui  deccm,  crcdicoris  damno  ccdic  incommodunf  ex  dilationeaccc-  ^"^*"*"' 
ptum,  quiaijslocis  credicor  fineiufla  caufa  recuiauit  accipere  oftaca  ^fi^ 
pecuniam:  velfuitantikm  cauOldiilulitibiurioncm,acqinummuIariu  t>o,um 
clcgittpenesqueminterim  pecunia  deponcretur&ieruarecur,donec  '^■^'^' 
fieretnomecario.  Secusin  d.  I.  Creditor^vbi  periculumeftdebitoris, 
qoia  eo  nom  concradicencc,  fcd  vcroque  in  id  conienriente ,  numeia^ 
cio  nomorum  dilau  &  rcie^efbin  alium  diem  fme  mora  &  ccflacio- 
fyiniaftacteditoris.  Prarcerca  in  d.I.  Si  iblucurus.  &  d.  1.  Qui  decem» . 
pecunia  omnino  perijc  &  amifla  eft :  Non  ita  in  d.  L  Credicor ,  vbi  pe- 
riculum  conrigic  cx  vitiorei,  fcu  exqualitate  intrinfeca  numorum,  • 
abfqueinccricumaccriac&fubftanriar.  Quoddamnum  in  dubioperci-  . 
necmagisad  debicorem  quamad  crcdicorem,  l.Inccndium,  C.  fi  ccrc. 
pet.  Addcquod  crcdicor  non  cogicur  cam  cico  rccipcrc  numos  x- 
rofbs  &  viciofos,decaIibuscnimagitd.I.Crcdicor.Itaquc  rc£tcMoIi- 
nxus  ait  in  d.  1.  Crediror ,  non  fuiHc  crcditorcm  in  raora  accipicndi, 
icdcumcitramoram  difluliffc  numcrationcm  ,  vtantcmonuimus. 

Hxc  mterprctatio  ncceiranacflc  vidctur,necommittamus  in  vul-  ^*^'**- 
garem  rcgulamaiuris  vtriurqucintcrprctibusomnibustraditam ,  in  ^^^'ft^^^i^ 
Clement.  2.  dc  dccimis,  his  vcrbis,  Pollmoram  creditoris,  recufintis pectt-  dtutmu 
niampnepntem  filn  rite  obiitam^ft  hxcfnerit  EdiElo  reprob.tta  t.viqit.tm  jcro-  . 
piy  velrafa^  ^  excija^  idcrcdttor/spcriculo  cedit^eamcjue pecnniam  reprobatarn 
qualis  ej}  accipereco^itur.,  eti.tm  fioblatam  debttor  non  depofHerit,  necohft^na^ 
uerit^  fcd  pcncs  fc  habucnt  &:  retinucrit.  Hoc  vcro  probanccx  d.  1.  fi 
foluturus,  &:  I^ui  decem,aiunt  enim  folam  pblationcm  fine  obfignatio. 
ne  lcgitimc  fiTtam  fufficcread  fiftcndum  curfum  vfuratum ;  Qupd 
tamcn  vanc  a^icatur  pcr  mtcrprcces  in  1.  Acccptani  C.  dc  vfur. 

Si  vcroabiquc  mora  vtriufquc  parcis ,  numi  dcbiti  cx.uitiv3i**iti  siaut$ 
fuerint,  puta  Picius dcbicor,exmucuo  vclaliaciufacauit  fcacccpifre, 
acdebcrctocnumos  ccrcxformar,quaIitatis&:gcncns:  Promifitqlic 
iecredicoii  iolucurufflg^coadcm  cbr^ora  vd  ^ccics  numorum  eiuf- 
■     •  .     ,  ■    ■  Llij 
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dem  getveris,  iit^  vero  numi  poftea  cJidto  publico  rcprobati  FueQUU* 
aiiccquam  niora vel  dcbitoris  in  foluendo,  vcl  crcdicoris  in  accipien* 
do  dcbito,  vllaintcrcc(]iir«t.  Hic  vulgus  poft  Bart.  creditlibcraride- 
bicorcm,  fidcc  cos  numos,  qui  rpccialitcr  in  obligationcm  dcdudi 
fucrunr,  qu.iinuis  poltca  publicc  rcic(^tos :  quia  crcditor  nommatim 
hos  libipromicti&:rcddi  voluit:Alij  varic  rcnciunc,vcrctcrc  Alcxad. 
dc  Imol.iikl.quod  ccD.riccrc.pcc.\'cruis.aucchpccirc  vidccur,quod 
-    talcs  nurai  amplius  non  lincincommcrcio  ncc  in  foluuonc ,  cam  cx 


i<f^/j#,i»9»parccdcbicoris,  quamcxparcccrcdicoris:ht)C  cft  quod  ncc  crcdicor 
f'^"""^*  accipcrc^nccdcbitorcoslbluercccncacur.  Namccli  valuit  ftipulacio 
numorum  ciuimodi,  quo tcmporc  fidcs ac poccHas  his  conflabac:  ho- 
die  camcn  abrogaoailhs  lidc  &:  dignicatc,  non  valcrct  corum  folutio» 
cunl"[int  cxtra  commcrcium  pohti:  Imo  non  iiiu  amphus  numi,cx  co 
quod  valor,  forma  publica,  quancicas ,  &:  poccilas  ipfis  adcmpca  cft, 
arg.lcgis  Eleganccr,  §.qui  rcprobos  D.  dc  pign.aft.  vndc  luris  au- 
thoccs  V oc:int  interemptos  eosnumos,  quiaiam  nullus  corum  vfus  cft, 
ncc  cxpohcio  &  elocacio^vt  Bpei.Tyraq.  Mohnaius  &ahj  cx  vctuiiis 
Dodoribus  fcribunt. 
^ii»»-    Inhunclocumincurritdubitacio,  quandoquidcm  ifti  numi  olim 
dcbici,nuncvcr6  rcprobaci,hodic  folui  debcncinmonctacurrcnrt, 
reprtb-  vc amnc:  Quzricur ad  quam  rationcm,  ieu  quancicaccm ,  c^:  valo rcm 
rM»,  vf/  referri&exigidcbeachodieeorumnumoruiii  rcproborum  xiluna- 
JZu,o.  cio.vcrumadquancicacem^poceftatem,  valoremj&  indicatunun  vc 
junnt  eios  tempon$  quo  l>i  numi publicc jexpondiantur ,  aa  vcro  ad 
famarftiniadoncmaatHiidprctiummateriac&fiibfbncu^  qabdndc 
iniisnttmorumcocponbus  &£pcdcbus  c(rcpoj(Iet«(icztarent.  filona 
in  c.  cum  cavonids  cxt.  dc  oenub.  Panor.in  c  quanto  exL  dc  lureitt- 
tv^o,  &c  ahj  putaat  ioiui  debcre  xftimationem,atqtte^vtilli  loquun- 
tur,  valorcm  iwpc^jatium^naentcm.eorum  numdrum  q*u  ciac  tem- 
pore  cont£a£bis.i^s  accedit  loh,  Fab.  in  ticinft.  quib.  moa.t0ll.Qbltg. 
£ademque  radoi^e  fi  numi  vctcresiilim.debid  UptomUB^  non  fena^ 
pirhodie,ncccja(huit  ampUus:  volunceorum  aEltimadone  rcfcren- 
dam  eileailcctnpus^ntni£l»5»  ioiad  valorcm  currentem  fidmpofid-' 
dum,  quo  talcs  numi  exponebantur  tcmporc  conucndonis»  quse  opi- 
iiio'nbn  puret  ambiguitate,  v t  In&z  dicemus.  Haec  de  numis  dc^itiiii 
qui  pofteapublic^  rcptoBadfiierttnt;  vel  qui  olim  pro^fli  hodie  non 
(9*-      Kriuncur»  necexiftuncaiDplius»  iaycinafiii  forma  &  ^de  mpnetas 

ibluendiiint.  ^ 
Un  in  MLji  Ff is  confequentf^r  qiuaimns  in  oolba  1*  Paulus,  de  numis  certts, 
^JT^^^^formai&foccici  certac  nominatim  promims  ac  debicis,  quorum  eHt 
copia,  v^ilqiieftGquens;  yfromiiiiijldpm  id  cftpiane  iiinilibus  numo* 
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rum  fpecicbus  vcl  corporibus  foliido praccisc ficri  debeac?  Debere^i^  s^gtimti 
iirmac  dida  lex,  Piulus,&  afHrmanc  v-ttig6ia  cL  Ciemenc  z«de  decim. 
Ioh.Fab.Iupcadido  loco,  Bocrius  &  coeceri:  quia  nacoralis  seq^cas 
pa^orum  volc^^ecificeobicruari  <|nodpgoiBim{ln  cft,i.  i.D.  dcpa^ 
neikaus  fiaccam  credicori  quialiaspeciiaiam  fuam  non  dedi£ec»quam 
debicociquiadhascanciuaipedcsnumorumieobUgauic.  Ettamen  jfjjkmsi 
'  -concracia{encenciamagisrecipicur,raliceceum  qui  dcbeccercas  nu- 
morum  ^edes,  vcioqtticur  Lampridius,  poiTc  in  aliam  formam ,  &  ai« 
ccrius  gtfncris  numos  exolucrc:  ncc cancum  numos alcerius  gencris 
dc  formq :  fcd  criam  alcerius  maccri^ ,  qualitaris  &  quanricaris:  v^uci 
aigcntcos  pro  au£cis,aurcospro  argcntcis  :  propccrca  quod  numi 
omncs  qutmuis  diuctfi  fmc  gencris,  diucrfx  matcria:  &  formar ,  inui- 
ccm  fundioncm  redpiunt  in  toto  gcncrc  numorum,  pcrmixtim  nu-  ^j^,'^;^* 
mis  dcfungimur-,  Eademcft  m  idcmquc  rccidic  omnium  numorum  tmftnxA^ 
quantitas  &:  potcftas :  nummiquc  omncs  argcntci,  aurci,  arrci,  lc  ipfos 
inuiccm  ^ftimant,  quia  numorum  omnium  idcm  cft  gcnus,  vna  quan- 
citas Ji|k)tcftas ,  quamuis  fpccics  diucrfa:  fint.  Quarcmnumiscor- 
poraipia,  velmatcnam  non  mfpicmius ,  fcd  quantitatcm  folam  vcl 
xftimationcm  publicam,  1. 1.  D .  dc  contraJi.  cmpt.  vbi  pccunia  vfum 
dominiumquc  prcbct ,  Non  tam  exfubjhnti/i ,  hoc  eft  matena  (  vt  f^pc 
in  lurc  accipitur)  (juam  ex (fuantttatc^  hoccft,xftimacionc&indicatura, 
indc  qui  proccrtisnumorumfpcciebusquas  dcbet,aIiosnumospr^- 
flaCj  non  dicitur  aUud pro  aiio  foIuerc,vt  notant  in  Li.D.de reb.crci 

Excmplumcft  inl.quxcxtnnfccus,  D.de  vcrb. obligat.  Ibi,A^4w  ^^f^M^ 
Jlipul.tnti  aenarioSy  eiufdem  quantitatts  aureos  fpondendo^itbligAbens.  Oena-  '^UafiMh 
riusautcm  fcmpcrfuitargcnccus.  Tuinl.  vn.dcargcnriprctioquod  «*r. 
cheiauris  infcrtur,  lib.io.  C.  vbi  pro  fmgulisargcnti  libris  dcbitis  pcu- 
dunturquinifolidi,  fcilicctaurci :  nam  folidus&aurcus  idcmcft  l"^pc. 
Quo  pcrcincciliud  Volulij  Meciani  I.C.ti.de  menfuris  &:  pondcribuss 
Omnismtmm  dr^entcttsexnumeroterii  poteflaiem^hdbet  j  id  cu,  valorcm. 
Quamuis  ibi  pro  Exnumero ,  lcgcndum  cfle  vidcacur, £jf  nHmmoarh,  . 
Quia  verum  fir,  numum  argenceum  cx  numo  ftis  lutbereTjruum 
valorem  &  indkacuram.  Pro  vocc^Numo,  faciic  ksopGtNMmerQ,  Sic 
'  apud  Auronium ,  ^mffftgmo  i^i»4ifri /n^^ 
Siecam^lib.]^.  de  benefic.        (sr  pecamsm  ikmm reididijfe ,  qnmm  - 
fitmieriMermmpji^Mtgeiitoiu^  Hocmodo  in  Qijjncian» 

.Ciceronis,ipceiltgemtispecunitoiVel  mon^cam  Gallicaip  qui^  in  Gal^ 
lia  credtuifQecaCi  Ho^ix  fuiiT^  reddicam.  addefiarium ,  videlkec  Roj. 
ma^um,  id  eft>  nnmis  ILomanis ;  (eu  ad  RomansB  moneca?  racioneitn. 
3en2igicur,Pro€rrc»iMiiwk€onrige^^  fbrauc  Scnucerixjalce-' 
ixns^eris^  iossfi^^Vists^  vc  arj^en^ei  pjro 
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autciSj&ccontra:  nimirumficxcarcdainnunlcrcclitornon  fit  pat 
^rus,hac  1.  Paulus,  quia  in  namos  ccrtos  non  cadic  afFedio  1.  Niunis, 
D.  ^  in  lircni  iur.  j^qiiibus probatamwcc  opinio  Franc.  Hotoma- 
ni  quxft.  illuftr.  c.  i^.  contra  CuiaciamiiifinelQiiociisns,^^.  D.  dc 
vcrb.oblig.  vt  farpe  iiuius  authoris  interprccadoncs  in  Rooiaiu  ituis 
fchola  &  arte  fubhmcs,  non  quadiant  ictum  expenmcncis. 
jjjjjjj^     Pocro  (iipcrior  regula,  CrUitorem  cogi  insliSmformMmtmmosMccferei 
nmHiMitt'  vetacfltumin  omnibus  concca^bus,  &in  pccunia  cx  quocumque 
niw/MM  conccadudcbica:  cu  in  genctliciaredhibtcionc  vulgo  rccradd  conian- 
guineo :  tum  in  rcdbibidone  quac  fic  cxconucntionc  Cca  pado  dc^ 
reccoucndcndo,in  quibus  aHj  quam  qui  dad  &  credici  finc  numi,rcddi 
poflimr,vcaicMohnsus&Tiraquel  necnon  GaUixleges  quxdam 
Stixaddj^es,^ltmmforfn£^alterius  generis  numos  cxolui ,  dum- 
modoinminutuhs  nummis  ^rcis,  puca  fextuhs  &c  quadrancuhs  aflis 
Gaiiicijdebicor  folucioneinccgram  totius  pccuniainoni^ciac.  De  quo 
data  cft  Gallis  lcx  Rcgis  Henrici  5.  Qjiod  de  iji  minutHlis  numts  a:rgis  fier 
folucio  vfquc  ad  valorcm  &  quantitatcm  ccntum  duncaxac  z^ff^oiyi 
Turoncnlium:Dc  alijs  vcio  m.iioribns  numis  arrcis  non  planc  argen- 
tcis,foIui  poflit  vfquc  adtcrciam  partcm  dcbitg  quantitatis  :  gquius 
eft  vfque  adquintam ,  fimaius  fitdcbitum,  vc  ohm  fcruatum  Q\i  m 
Gallia,  ramccii  varia  fupcr  hoc  &;  tcrc  contraria  Scnatufconrulta  pro- 
fcrant  RcbufFus  &:  Molin^us.  Excipcctiamnifiprobabihccrintcrfic 
creduoris ,  numos  altcnus  gcncris  non  afciperc  :  puta  fi  pcrcgrinus,. 
fftmtjfit  vcl  percgrc  profcdurus.   Eadcm  rationc,  qui  dcbetccrtum  pondus 
•X       auri  vel  argenti  infefti,  puca  libram,fchbram  auc  fcmiiibram,  vcl  raar-. 
^l^-^   cam,  vulgo,  AUrc,  (  vox  Gcrmanica  )  non  ccnetur  precisc  malTarain- 
fe£ti  argenti  exoluere, /nw.7^(/idicitur:  fedpro  cius  prccio  &^alorc, 
ieu  xftimatione  communi  &  currenti  pecuniam  numcracam  dando 
Lberacui  debitoi:, 1 1.  D.  dc  auro  &argeflColcg. nocantin  l.x. D.dc 
rcb.cred.  ... 
9in9mn»    Huic  diipucationi confcquens  eft  vulg.ita,  &:  trita  ih  vfu  quarftio  dc 
itmlf'  mutatione  monccarumiNempc  fi  gcnus  dcbitomm  numorum  poftea 
vererAMt  fit  immutatum,  veluti  cuhi  noui  &c  currcntcs  numi  funt  hodic  leuio- 
rcs,aucimpuriorcsac  dctcriorcs  vcteribus  nunns  qui  dcbiri  ctant,  id 
quod frcqucns  fuic.NaniRoraa:  primo  as  ciat  hbialis,libram  fcu  pon- 
dOj  hOcoft  li.  vncias  pcndebac  (incclligo  libram  Romanam,  quia  ho- 
diclibrapendec-/cxdecim  vncias)  deindcas  fadius  cft  fcxtantarius,  li- 
iKrcda^nisadrexduicisy/ettduarum  vnciarum  pondus.  Tcrtio  fadus 
,  «ft viicialis  vndain  pendctts.  Quarcc^  £iduscft femiunciahs,  vel  pon^ 
dedsicmMmct^y  vccxPiiniaarommbiiSTtilgarccft^.  Similircc  conct- 
^*^'  gicmiiaiBimgeiitcispittsl4euarijs;xi^  yalcbac  intcia  dc^ 
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'cemillosafles:  Hkicdenariuspro  dium4  opeiftmieicfiiaiij  in  enaii«« 
gelioytom  pro  diuriio^pendio  miiicuin^Poftea  valuitibcdediii  aflcy. 
NonnttUi  credunc  anciquum  denarium  valuiile  dcccm  libeUas  >  6e  eo 
denarioiceieftumludaiiiprodidifie  Dominum,  quae  opinio  reproba- 
.  nufexpondere  &:  valore  cdium  denanonim»  qui  ectam  hodie  vifun- 
corapud  cunofos  anciquicacis  obfecuacores.  Vidi  6e  obicniaiu  cum 
•  denanitm  ferc  accedecea«lpondiisqiiandtacem,&vaIorenummigal- 
lici  quem  dicimus  capitacumfeu  ceftonem.coeterum  ab  inicio  exatg^ 
.  ti  libta  conflaciiiinc  denatij»mod6  70.  modo  80.  mod6  loo*  denatij. 
.Sicqiieleuioresvecctibus.quaracionedcconiequcnciaomnesalijnno 
miargenceiponderediminuvfuerunc.  Idemconcigicquoquc  innu-  D*4mtkL 
.  mis  aureis.  Namab  initio  ex  auri  libra  ( Romanafdlicet)  conflati  func 
.iblidi  aurei  48.  vel  ^o^Vnde  in  Pandedis  pcrna  libra;  auri ,  &  poena 
.  50.  iblidocom»  id  eft aureorum  csidem  cft.  Poft ca  fub  Conftancino  ex 
aurilibraexieruncToo.foIidi  velaurei:  Dein  (nb  Valenciniano  71.  . 
iblidiaurei  cxlibraexcufn:  inhocetiam  regno  nomi  funt  vctcribus 
dererioresautleuiorcs.  Quxricur  crgo  an  cuioIii%crediti  func  aiTcs 
iibrales  100.  poflit  hodie  exfoluere  100.  ailes  (emiundales,  pofHt  red< 
dcrc  numos  veceribus  crcdicis  &  dcbicis  lcuiores,ac  pondcre  diraintW 
tos;  quo  modo  bonicacem  fcu  potius  quatitatcm  intrinlccam  numo-  ' 
jnim  eiremuutam  d^cunclnccrpreces. 

Aliud  quoque  cxcmplum  erir,  fi  pumi  in  ip(a  matcria  fcu  mcralli 
puricace  vcl  bonitatc,  dccrcmcntum  acccpcrint:  quod  adhuc  cfl  frc- 
qucntius,  vcRom^Liuius  Drufus  dcnariis  cxpunllimo  puJhUto^  ar-  . 
genco  cxcuflis,  admifcuit  odauam  partem  a:ris:  atquc  eciagi  apud  Sal-  ' 
.  iuftium  vrgcntc  inopia  &  cgcftatepublica,4K^«jf«;wjerf/o/«f«/w  r/?,  id  r»»r«. 
cft  numi  qui  crantargcntei,  poftcatadi  funtpenca:rei,  ob  pcciiniaru 
inopiam  ruraiam.  Aurci  etiam  vctcribus,  detcnoies  ac  mipunorcs  c6- 
flaci,  non  obrizati,  non  cx  auro  vti  folebant  obnzo,  &:  cx  coctiflimo, 
vcpateccxpoftcnonbusiibris  C.  &:alns  authonbus,  quod  in  Gallia 
fa:pc  vTfum  eft,  vc  temporc  Philippi  Pulchri  circa  annum  1^00.  mone- 
Carij  dunidiam  partcmarris,  imo  dodrantcm  feu  noucm  partcs  icris 
admifcebantargentcis  numis.  Vndcortafeditio, &abcxtcris  popu-  ■ 
Iis  didus  Gallus  adultcrator  moneta:,&  faKusmon^rius:  Eadicitur 
qualitas  &  bonitas  intrinfeca  numorum. 

Hic  autcm  qu^ncur  an  pro  vctcribus  &  probis  numis  purifH- 
mis  olim  credicisac  dcbiris,  dan  &:  folui  polhnt  hodic  qui  lunc  " 
roft&  detcnorcs:  Anc  contrarioincundahc  racio  vcl  ^ftmiatio  bo- 
nitacismtnni'cc9,qu^oIimcratinnumiscrcdicis&dcbitis:  &  an  crc- 
dicori  ea  iadura  (arciri  dcbcar.  Vulgus  Intcrpretum  pro  crcditorcaf- 
firmac,  quu alioqui  crcdicon  hcrcc  miuria»  arg.  lcgis^  Paulus.  Itciu 


0 


Digitized  by  Google 


A?DtPAVLVS, 

-  tiivtd  pro  alioycredicori  inuiro  non  (bluicur  Li.  de  reb.  'ctedit.  Tercv& 
fquc  bonumin  fiibfbnda  ipfa,  Qc  macerKtcredicori  debec  reddi  i.  cttm 

2uid  eod.  cic.  Subfbncia  ver6^&  maceria-  nuroorum  hodte  eftaiia  U 
ececior, quo perdneciexx. D.dc conccah. cmpt..  Quarc^incrinfec^ 

-  bonicacis  imminut^  racionemefleliabendam>pro  eredicore  oHendi- 

•  curex^.  olimex-.de  cenfib.ybi  antiqu^monecaevalorpracibri  dd>et. 

-  vcper  concrariuffl  £melior«  auftior  9c  forcior  moneca  p6ft  £ida  iic 
.  pro-debicore  pucanc  id^ugmencum  ipfi  deducendum  efle,  cx- c.  cum 

«anonids,  eod.  cicnlo.  Tandem-  hicic  cacio  cap.  quanco  exc.  de 
lureiur.  vbi  prinapibusnonlicet  decerioresiimptirioresnumos  ex- 
cudere:  nec  licec  inuertere  &  cocmmpdre  proportionemj  rationem, 
vel  ^ftimaeionem  iuregentium  &  nacutaU  ratione  metalttr-impoft- 
cam :  &iliceDsiuri  ad  argentum  duodecuplam  autdedmam  terciam:as- 
genciadxs,vcpiurimum  ccnccnmam  quamuis  hoc  icapraeds^  non 
iemper  obfcruerur.  D  c  iis  priticipibus  qui  mimes  corrumpunc  adie- 
Aione-alieBi  metaili»Theologi  &  lureconfuiciicribuntieo^idojvio- 
ian  ius  gencium &  monocariamjradonem  improb^ aduicerari,  hoc  vf- 
dum Sc  cvimen  efle&Uxmonecx;^   Idco  hancnumommin  deteriiis 

•  mucadonemj  CQcrupdonom  &  concur(»cienem  crihuunt  moribus  dc 
'  «emporibus  coFrupciflimis,  non  alicecquam  vitia»  maU,  U  beiia  ciui- 

lia,  vc  fcribunc  Canoniftsin  d.€.Quanco,deIu«eiurando  vln  cra&ac 
an  &:  quandopnncipi  liceatimmutare  fifvariarcmonccam  acreinum-  - 
mari^  racioncm.    Deniqueex  fupradidtis concludunc  id  vitium ,  dc 
cum  carum  non  dcbcrc  crcdicori  noccrc ,  ac numos  dcbitosiipii  rcd- 
dcndos  ciTc  i  n  cadembonitacc«  quaUcace  6c  fubibmda  ^uam  nabebatc 
tcmporc  contrattus. 
V/h t^tri     Vcruntamcn  poftca  ijdcin  Scholaflici  doftorcs  fiiccncur aliiid  efTc 
wMwwrnr  tcccpcum  vfu  qucm  ipli  reiicuinrfchohfticis  plcriiquc  rationibus  dC 
•M»*»^.    argumcntisMioii  camcn  liuis  hrmis  ad  conucllcndum  vlum  morcm- 
quc renfimcx  mfinitis  rci um  cxpcrimcntis  intruducl:um.  Ciccroni, 
SuntnmmnfH^jlli-um.  Iu(tiniano>  Optimum  intcrprctem.  Addc,  quod  jilc 
vfus  cx  vcnukjuc  iuris  i^c  .Tqutcacis  fontibus  hauftus  c{\.  Ergo  magis 
cxpcdir  cum  fequi  6^  fic  ibrurrc.  iinmucat.1  rc  nummaria,  vcl  in 
pondcrc,  vci  ingtnaccria     fubOancianuraorum , hoccft, inbonitacc 
intrinfcca,  vtaiunr,  Ci^x  quidcm  vc!  auda,  vel diminuta  (ir,  mancre 
uihilommus  cidcinpotclbtc,indicacura,rcu  valore  impolicitio  nu- 
morum,ica  vciidcincum  vcccnbushodierninumiccnfcarvcur  &  ap- 
pcHcncur:  Huiusmutacionis  nullam  lationcra  cllchabcndam  incer 
•ciucs  qui  ca  pccunia  vti  dcbcnc,  ibcundum  icgcjii,  formana ,  &:  quan- 
titatcm  publicc  dacam:  cx  qu  i adco  pcndcc  omnis  numorum  potcltas 
cx^olitio,  vt  jn  numis  ipla  taittum  corpoia  fcumatcriasn  nunquam 
•  J  ^  inlpicioinus. 
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infpiciamuSj  fcd quancitatem  id  cft poteftacem  feu  valorcm  impofiti-  f''^*»"'"'*- 
tiumatqucformam,  vtcxprcflrumcftinl.j.D.de  concrali.cmpt.l.fi  is  Z}phTS. 
cuinumos,cumglolIahoctit.  quorenfu  debetaccipi  lcx  3.  D.  dcco 
quod  ccrto  loco,  cum  ait pccuntarumi^nam  ^  eamdem  potejlatem  vhiqHe 
efje:  Addc  etfimutetur  numorum  fubftantia,  arg.  lcgis,  cum  ccrtum  D . 
dcauro  &arg.  lcgato:  vbi  argcnti  prctium  cx  prarfcnti  tcmpore ,  fcu 
cx  valorc  currcntiprxftandum  cft.  Eam  fcntcntiam  tenuit  lohan.Fa- 
bcr  morum  peritiftimus ,  in  tit.  inftitutio.  quib.  mod.  tollitur  obhg, 
& authent.  hoc  nift,  C.dc  folut.  probatam  ab  alijs  fcriptoribus  ccrtif- 
fimis, quiain  vfu  vcrfatis,  vta  Carolo  Molin^oin  iinchbridc  con- 
tradib.  &  vfuris  :  qui  author  grauis  rcprehcnditur  nimis  leuitcr  ac 
fiitilitcrpcr  FachinzcumScholafticum.  Idvcro  citradubium  cft  mu- 
tacis  nuiumis  in  bonitate  intrinfcca  dumtaxac,ciimraanet  cadc  forma, 
authoritas,  qualitas ,  indicatura  &:appcllatio  numi:  Quod  quianoii 
adduntnoftriDD-  conturbantomnia,  &:  abutuntur,  didoc.olim,dc 
ccnftbus:  vtunturtantum<:ius  fummario  vitiofo,  quod  potius  dclcrc 
dcbuiftcnt.  Namintcxtu  fimphcitcrdicirur,P/»^i«?/«  acrMrios  debnos  c.oi.mie 
folui  debere,  vel  eorum pretium  ^  <iJlimationem  in  moneta  currenti:  Itaquc  fi 
numus  Papienfisantiquus  valcathodic  fcxLucenfcs,tunc  pro  co  Pa- 
picnfi  numo  fex  Lucenfes  dandi  funt.  Hoc  vcro  non  pcrtincc  ad  no- 
ftram  difputationcm  dc  mutationc  bonitatis  intrinfcci  numorum. 
Nullaenimibi  mutatio  fubftanciar  &quahcacis  &bonitatisin  numis 
Papicnfibus.  Eodcmcrrorcilh  malctorquent  verba&  fcnfum  didi 
cap.  cum  Canonicis',  dcccnfibus ,  hxrcntque  ftmimario  non  fatis  fi-  c.cm» 
deli.  Notandum  cft  cum  locum  intcrprctationcm  accipcrc  ex  anriqua  CdncuKH 
Dccretahum  collc^tionefecunda.hb.j.tit.  15.de cenfib.c.3.  Vbi  qu*c-  '^'""•^^* 
ftioeftdeccrtapcnfione  qu^  prf ftari  dcbcbat  in  monctacurrcnri  &: 
communi, nempeTuronenfi,qu9quidcm  Parifienfi  crat  mmor  fcu 
dcbilior,  tam  in  maceria  &  pondcrc,  quam  indicatura  &  valore  impo- 
fititio:  tam  in  quahtate  intrinfeca,  quam  extrinfcca:  Crediror  autcm 
volcbacfibi  rcditum  folui  dc  Parificnfi  moncta,  quf  tunccrat  mchor 
trien tc  9 ris  vcl  quadrantc:  mclior  in  bonitatc intrinfeca  &  cxtrinfeca:. 
dcccmitque ftimmus  Pontifcx  iniuftam  cflc  creditoris  illius,  petitio- 
ncm  :  ficuti  hodic  forctinmfta,  fi-in  Parificnfi  territorio  ccntum  li- 
bclbs  communcs  fibi  dcbitas  quis  pctcrct  ad  rationem  hbcll^  Pari-  * 
ficnfis,  qu^  communcm  &  Turonenfcm  libcllam  quadrante  fupcrat. 
Hoc  addico  quod  ex  ilk  veccri  racione  rci  nummari^,  manfit  in  Calha 
ibium  nomcn  &  fola  computatio  Parificnfis  libcllc. 

Tcrtio  non  iuuatcam  opimoncm  ratio  Capit  Quanto  cxr.dclu- 
rciur.  vt  cx  cius  cap.  lcdionc,  tum  cx  fupradidis  liquido  conftat.  Ncc 
•cciam iuuacur  quibufdam argumcntis;  qua^  hic  obfcurc  &:  conifusc  in- 
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uoluanc^  nulllxerta  fpcciecdnfticutll^t^  folent^  vndenuUumceituiii 
planumqucius,  vidc  Guid.  Papx  quarfV.  i^8.  Bocrium  quxft.  iij, 
Tiraquellum  &  adios  plures,qui  fruftra  diftingunt  in  hac  diipucacione 
vcrum  credicor  an  vero  debicor in  mora  iic:  vc  moro{us  debicor  ore- 
dicori  debcac  farcirc  decremencumbonicacis  incrinfccse  nummorum: 
cconcrarioficreditorinmoraficaccipicndij&poft  moram  cms  hpc 
•  dccrcmcncumaccidcrit,noneft(iQqmunj:)pcriculodcbiforis.  H^c 
diftindio  vfu  &  cfFcclu  carct,  cum  in  ca  miicarioncnullum  lic  iadum, 
&nuliaculpa  dcbicoris:  &  quodmonecz  decrahicurtpfidcbicorinon 
accedic  fed  Rcipublicae  vclPhndpi,  acque  manencijdem  nuini*  vel  jde 
niimorum  genus,icavtaliosdcbicor  liccc  in  mora  poficus  cxoluere 
'^"'^  ncqucat.  VcriorigitUrhaccicncchciacriCj^^wwBMdebcturadUbclla, 
mZ',     fcu  ad  dcnarium  vel  cercum  genus  numorum  vd  libellarum-.cunc  cius 
ff«^ffi»    murationis  nullam  rationcm  habcri,  fcd  in  numis  prxfcntibus  cxolui 
quoddebccur,tiucadlibcllam, (iucad  denarium,hoc  cft  ad  numos 
*  ccrtosdebcacur.iuxcafolcmneacpurpuratum  S.C.'^/"  Panlicnfcjda- 
tumanno  Diii i^Scj.  i.  dic  Aptilis.  Quo  rcditum  annuum  fcptanj  tri-  . 
ticiancc  duccntosannos  conftitutum  pro  prcrio  c]uatuor  libcllarum: 
licuicdcbitori  lucrc    cxcin<j;ucrc  rolucndo  quatuor  libclias  in  numis 
currcntibus,  qui  luuc  prilcis  illis  numis  lon!.5c  minores  ac  dctcriorcs. 
S:c  nuiia  ratio  habira  cll  bonitatis  intnnicc.i:  m  numis  diininuta'  ac  fc- 
rc  cxtinclx:  non  hahita  ctiam  ratio  cam  vctuftx  polTcn'ioniS  duccn-  " 
rorum  annorum,quibus  duraucrat  &  hrmata  crat,ca  tntici  annua  pr^- 
liatio,  nil  luuit  immcinorabilc  illud  tcnipus,  qi.ia  tabuLc  cxrabant, 
•  ^        quibus  conllabat  rcditum  annuum  tntici,  prctio  &:  pccunia  fuiirc  o- 
limimpolitum  &:  vcnditum,  quo  caluLicultas  codcm  prctio  iucndi 
&exdngadndircditum  nunquam  viiicapitur. 
fs^mnit    Coctcrum  dubitAri  pocclVan rupcriorfenccntia  valcar,  ctiam  contra 
'•nunMijfit  paftum,  fcuclaululam  conrraclus,  in  quo  crcditor  llipulacus  cll  /ibi 
'^Smi»   ^^^^'  "^inios  aurcos  vciargcntcos  ciufdcm  pon  icris  dc  prohitatis  fcu 
**       '  puiitatis,  quc  cil:in  nuiiiis  tcporccontraclus:  libi  rcddi  numos  a:quc 
bonos  m  qualitatcintrinfcca^in  pondcrc    matciia,  vcl//i;.i,  vt  aiunt 
Italr.  vclcodcmpcdc&titulojVtaiuntnoftri.  Acpoflca  l\x  numoru 
'     fpccics  valdc  fint  irarainuta:  forfan parte tcrtia, ita  vt  hodicrni  num: 
linctricncc  vel  femilTc  detcrioj:cs  vcteribus  promiflis:  quariitur  an 
hoc  dctriracntum,fcu  decremencum  credicori  dcbicor  rcpcnderc  de< 
bcac.  Iccm^diueribfiijdcmnumihodiecurrcncesac  vficaci,  fint  vc< 
'  teribusproroifiis,mdiorcsnimiruminfolabonic9Ce  intrinfcca:  an  il. 
.ludaugmentumbonitacis  fic  mcteri^  uncum,non  quantitatis  fir  dcbi. 
-   t¥>ri^cducendum,  ne  fokibt^r«ut9t^ipariQres&meIiorcs  numoi 
^uamptoimfrfiit^iiocVulgus  liicetprctumifi  vcroque  cafll  pr^dido 
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affirmaC,adl.3.D.  dcreb.crcd.  &:.idhancl.  Paulus",  aliofquc  locos  iu- 
riscanonici,  aitque  eiFe  omHino  feruandum  illud  pacluni  dc  iifdcni 
qui  crediti  func numis  in  cadcm  fpccic  &:  bonitacc  rcddcndis.  Scd 
Molmazus  cum  aliis  concra fcribic, padumhoc a  lurc  communi  rcmo- 
tum  cfre,necfcruandum,  quia  numimria  racio  non  dcbcacpcnduc 
cxpa<fkjs  priuatorum:  Ecinnumis  matcriam  &  fubftanciam  non  fpc- 
Ctari,  fcd  Iblam  quancicatcm  fcu-valorcm  publiccimpolitum,].  i.  D. . 
dccontrah.  cmpc.  Iccm  durum  clTc^a  dcbicorc  mccrtnmcntum  hoc 
cxigcrc,  vt  ficpro  ccncum  dcbicis  olim,  prxltcchodic  i^o.pro  dcccm,  • 
vndccim,contral.  fi  Cibi,  D.  dcpadis.  Sanc  Molmxi  6c  nmilmm  fcn- 
rcncia  vidccur  ^qiufllma,  in  omni  dcbico  vlurario, id  cll,  vfuras  habc- 
ce,  vc  &:  inhypocccano  rcditu  &  contra£Vu  vulgari,  mquibus  forcc 
jniquum,ficrcditorpra:tcrdiuturnitemporisvfuras,  &  reditum,  lu- 
crarcrur  augmchtum  bonit.itis  inmnfcca:  numorum:  Ncquc  id  pado 
•    cffici  poccft,  contra  naturaUs  &:  Chrilliana:  ^quitatis  regulas.  Vcru(ia 
Ijcrcomniaintclligcrc  oportct  dc  quahquali  mucacwnc  bonitatis  Sc 
<5ualitatis  mtrinfccar  numorum  &:  monctarum,  vt  cius  ratio  habcri no 
dcbcac:  nolo  inccUigi  de  nimia&  cnormi,  vcluci  li  diffiallinn^  Reipub, 
temporihtts,  in  fumma  difficultacc  &:  egcflace  rci  nummaria:,  pro  pccu- 
nia  corium  vcl  numi  coriacei  forraa^ublica  func  pcrcufli,vc  olmi  apud 
Lacardcmonios  ccftc  Scncca:&  Numxccmpcribus  numi  fccrcci  &:  cx 
coriis  boum  Rom?  fadi  func,  vcrcferc  Alcxandcr  ab  Alcxandro,  &:  si^^f.pf^ 
.lubRcgcGallorumlohannc,  vcccftacur  Guido  Papa:,  necnoh  fub^^,," 
D.  Ludouico,  camctfi  hoc  quidam  cx noftris  inficiencur.  Quod cum  »*t** 
pcr  nccclljcaccmaccidicbonis  principibus,  vc  Aurcliano  Impcracori, 
apud  Zozimum  lib.  i.&:  Fridcrico  Irapcracori  in  Summa  Anconini,ij- 
.  dernceiranccpofl:  cgcftacc,  iuircruncadfifcumdcfcrncosnumos  im-  ' 
probos,  acpro  ijs  rcddcbancprobos.  Haclcnus  dc  mucationenumo- 
rum  in  qu.ilitatc  &:  bonitate  intrinfeca,  hoc  cH:,  fubflantia,  maccria,  . 
icrc  &:  pondcrc,  vc  aiunc  Condilci,  Lt^t^pcde^  tuulo,  z't4it  vul?us.^ 

Scquicuraltcra  quarftiodc  mucationc  numorum  circa^bonitarem  Deh 
fcu  qualicaccm  cxcrinfccam,vcin  fchola  loquimur.  Extnnfcca  numi 
qualitas  vcriaturin duobus.Primiim in ipfo  charactcrCjhgura&:figno,,i(frn.' 
vndc  fignacd  pccuiiia,  &:inl.  I.  D.  dc  contrah.  cmpc.  dicicur,  numr 
forma publica,cx  qua  numus  poccftaccm  fuara  accipic,a  qua  dignofci- 
tur&:dcnomina:ur,qua:  formamonccquis,qualis,quancufqucficnu- 
mus.lndcmonctaawowcoj^vcinquiunc).  Ea  forma,  figura ,  iignum, 
iinponitur  numis  ad  nutum  populorum  vcl  principum  cum  ahqua  cf- 
.  £gic,autaimis  &:infignibus  quopcrtinctillud  Cafiiodorihb.6.cpilh 
CS'  nn  t^oprincipum  JubiL-flo  ^^idcmnr p^if  a  cpcr  cor»mirc/um.  quali  di^ 
<iitcxjuumisalimur,  vica:quc  ncccflTariapaiamus,  &  nummi  valencc.\! 
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imagmepimcipis.  De  mucatione  nmnorum  in  figura  tantiitin&  cha^ 
ra^er^otiofa  quxitio  ecic»  manct  eadem  fubfbn  cia   numlqi'  aiti* 
■  cas.  Icaque  diximBS  iniciOj  non  inteliigi  in  hac  I.  Paulus ,  numos  mo- 
catos  in  ca  tat4mfocma«£guca&  charadcre.  Socundo  numorum  bo- 
nitas  &  qualicas  extrinteca  ycrfatur  in  valore  currenci,  &  impofititie 
vcl indicatmaCvt aiunc)  quantitatem  vocat  Paulus  in  1. 1.  D.  dc  con- 
^  trahen.  cmpt.  id  cll,  prctium  Sc  ^ftimacioncm,qua  numus  publicc  ex-  • 
ponitur  Sc  clocutur.  nurai  iiquiclcm  omncs  fcipfos  inuiccm arftimant, 
ab infimo  fcIlcLciolo  vcl  dcnanolo  viqucad aurcum  folidum:  tot de- 
narioli  valcnt  auicum,  & aurcus  valcr  toc  dcnariolos,  idcm  dc  cxtcns.  • 
gitrttittm     Ea  a:ftHnatio    cxpoikio  numi  dicitur  bonitas  cxtrinlcca,  in  qua  li  . 
vtlexfofi-  jyjytju-jQcontiircnr  fmumorumilic  valorcurrcns  &cxtcrnus  crcuc- 
wmnm,  rit,  vtaurcus  iolidus  m  Gallia,ohm  valuit  jo.allcs  Turoncnlcs,dcin- 
dc  40,  tum  6o.dc  64.  &:runilitcrargentcinumicreuita:ibmatio;Itera 
*  c  cc  c.ario  Ci  dccrcucrit,acquc  aurcus  rcdigatur  &  rccurratad  60.  aflcs, 
ad^o.  &:ad  vcrctcm  a:lbinaLioncm3  (^^:rimus,An  ciusaugmenti  vcl 
'dccrcmcnti  ratio incundalit, annocc.iCjan prolit,  vel  crcditon,  vci 
♦        dcbitori.  Altcrcanturliic  interprctcs  luris  Canomci&  Ciuilis,  cum 
t         fcriptoribuspiagmaticis.Fingc  Titiuscrcdidit  Scmproniomillc  Ro- 
nianos  dcnarios  qui  crant  argcncci,tcmporc  quo  mucuum  cft  fadum: 
dcnarius  R omanus  tunc  valcbat  dcccm  ailcs ,  vcl  qu.icuor  lcftcrtios, 
vt  rupradiximus.  Scllcrtius  duos  .ilTcscum  rcmiilc :  vcrum  po/l  tcm- 
pusaliquod,  cum  vcllct  dcbitor  dcnarios  rcddcrc  &  cxolucrc,  maior 
crat  dcnarij  &:  fclKTci)  quanticas,pura  dcnarius  ^rcimabatur  i^^.allibus, 
&C  fcilcrtius  quatuor  aiiibus,  quia  dcnanus  valebat  quatuor  feftcrtios, 
idque  luftiniani  tcmporibus;  hinc,  Sejlerttus  numus  afium  qu.tuwr,  in  1. 
■   vlr.  C.dcdonat.  DcbicorTrtiuscuraciliccatnoninipfisdcnariorum 
dcbitorum  numis  &  rpecicbus,  fcd  in  alijs  numis  folucrc,  vt  antc  mo- 
nuimus ;  vultprgftarc  dcnaciosadcationcm  cftimationis  fcu  valoris 
currcflriseocemporeqQo  mucuumaccepic  quo  tempore  denarij  va«> 
lclNmctamtiimdecemjmes:  Sicpromiltedenarijsparacus  eO;  rcddere 
decem  miUiaafliiim:  vel  edam  in  aUjs  numis,  acque  eciam  denanj  s ,  fed 
'4uxa  cttixencem  iett  commimem  eociim  eft^ 
fionis.  Concra,  Semproniiis  crcdicor  a&tic  deberi  fibi  hodie  mille 
denariosnumos,acquecoc  fibinnmos  ceddi  oporcere»  vdtn  fpecie, 
Ycloquncur,hoc  eft>  in  ipfis  rpedebos  flc  corporibusmiSedenarioram 
"  debitorum :  velfimuidicdebicoribhiereinalijs  etiamnamiSjeostanie 
,        .  nuOe  denarios  quancdm  hodie  valciw  iblni  debcMs  ac  denacios  hodifB 
incelligi  ex  pr^ienci  cempore  (blucionis,  ficque  ^ftimationcm  &  valo^ 
remcurrentem  mille  denariorum  pr  c  tei  debece ,  iiin  aiijs  numis  e- 
soluan^itt:  Hodifedcnariunycioptfi  U  exponi  pro  1$,  affibu$>(ic  pro' 
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txuHe  denarits  dandafexdecimmilliaaflium.  Eadem  conilitacio 
'•cric, fi miUeaiireiiblidi  debid  nnc>  actempore  coocra^us  valcrct  au* 
xeus  ^o.aircs.  nunc  valeac^4.  An  pro  qaolibet  anreo  folui  debcanc 

.^0.  afTcs,  an  fcxaginta  quatuor. 

NonauUiin  hacl.  Paulus,  quibns  accedic  Molimeus  contra  cocte- 
4'osiocerpretesinL).defeb.cred.  &c  a]iislocis>prodebitorecenfenc,  lottrtfini  ^ 
reddicantum  debece  qua^cicacem  &  xilimacioneniyfeu  valorem  cur-  ^tM^w 
vrencem Aiimomm  qui  futt  ccmpore  geili conciadus .  Veluci  in  prx- 
didafpecie,promiliedenaii&»  deben  cantum  decem  miUia  aflium, 
^uibus  milie  denarij  aBiUmabancur  cum  cvedici  fuecunt:  non  debcri 
iexdeciminiJliaaifiam,  quibus  mille  denarij  sIHmantiff  tempore  fo^ 
IttCionis.  £x  multis  qu2e  in  id  afterunt,  hxc  iunc  praecgiua.  Primibii 
quodin  numis  corpora  nunquam  infpicimus^fed  quabcicaccm  fcu  va- 
lorem illum  currentem,  1. 1.  D.  de concrah. empc. Icaqlle creditismiU 
Jc  dcnarijs  crcdita  cllc allium  dcccm  millia,  quia  tunc  Jcnarius  valc-  _  '  • 
bat  dcccm  afTci  Itaquc  pro  dccera  millibus  affium  olim  creditis  iniu- 
flc  pccihodic  fcxdcam  miIlia,quibushodic  millcdcnaiij  arftimarur, 
arg.  Icgis,  fi  tibi  deccm  D.  dc  pa£t.Sccund6  cum  dercnim  in  conucn- 
xionem  dcductarum  a^ftimatione  qu^ritur,  infpici  pcrpccuo  rcmpui 
conrra£lus,l.RutihaPolla  de  Contrah.  cmpt.  vtincuiclionc  tcmpus 
cuicl:ionis,  l.bonitatis  D.dceuidion.  in  vcnditionc  tcmpus  vcndi- 
■tionis,l.  2.1,  fi  voluntatc,C.  dcrcfcind.  vcnditio:  Acmulro  magisia 
vfurario  dcbito, &in  rediru  hypotccario.  prxtcrca  cilc  iniquum,  fii 
ptt^tcr  lucru  vfur^  &  rcditus  annui,  cna augmcntum  monet^  ccderct 
lucro  creditoris.  Hinctamcncxcipiunt,nifi  in  morafolucndi  dcbitor 
cxtitifTct:  Tunc  poft  cius  tcmporis  moram,concingcns  lucrum  in  nu- 
moramquantitatc  vclexpofitioncxy«4//,(vc  aiunc)  dcbiton  nonac-^ 
quiri  nc  inora  fua ci  prolit.Qu?  exceptio  vcl didincho  rciicitur,  vt  fu- 
pramonui: Excoquodpubhcuspecuniarum  vfusadmbramnil  om- 
nmo  pcrtineac.  ' 

Quam  ob  caufam  omilfa  tali  diftindionc,  Icx  rcgni  Francif  data  Cntri^ 
Kocanno  1601.  probatcontrariam  fcntcntiam  fupradiclam:  vultque  **/^.^ 
augmcntum  in  quantitatcfcu  valore  impo/iticio  numorum  non  pr^- 
ftari  a  debicorc: vult  debitt>rcm  qui  quo  tcmpore  aurcus  valcbac  60, 
aflcs,  promific rcddere  &  foluerc  fcxdecim aureos,  liberaii ,  fi  foluac 
hodie  4^.hbcllas  in  moneca  currcotiiuxca  eius  pr^fcnte  (ilimationc*. 
Soluetigicur  hodiequindecim  anreoscantum,  quiaaurcus  valet  ^4. 
afles,  &hiaurei  quindedm valenc ^S.libeUass^pro i^.  aureis  olim 
«redids  /bluecliodie  -qoindedm  taacillm  anreos.  Cdm  autcm  huic 
nouf  cottilicttcioni  repugnct  fupcrior  iencencia  vulgo  reccpta  pcr  • 
omne^ :  ceacadpoirecaiiamregiUamrcl  conftiniaoneprobata ,  quaii 
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a  communt  iure  alienam  arftari  dcbere  &  intclligi  tantiira  dc  vfurarijs' 
vfiMrmnt  dcbicis  cxquibiw  creditorpcrccpcrit  vfuras ,  &:  rcditum  annuum  vcl 
1£rt*'a  ^^^^^^^'^j     vulgo  dicitur,  ideoque  tali  cceditori  non  ccdere  ncc  pror- 
*  grmtt»,  dcSe  illud  augmcntum  quantitatis  &  qiialitatis  cxtcrna:,  fcu  valoris 
Ctttrcntisnumoriim.  Nccdcbcrccam  conllicutioncmaccipi  dc  libc- 
rali&  gcacuico  crcditorc,  cui  pro  rcxdccim  aurcis ,  quos  gratis  crcdir-- 
dic,  pcriniquum  cllbr,  quuidccim  cancuniaurcos  foiui,  Hoc  dixitan- 
tc  multos  annos  Pilcus  antic^uiHimus  Inccrprcs,  vclolianesAadreas 
rcFcrcad  Spcculac.cic.  dc  obligac.  &:acl:ion. 
^timiff^fif     Porro  cx  illafcuccncia  &:conincucionc,pcr  quamaugmcncum  illud 
in*»dnu-  cxcrmlccum  non  ccdic  nccprodcftcrcditori:    Scquicur  cconcrario 
rt$m,^uZ  dccrcmcncummdicacurx&ccxpoficionisnumorum,  non  ccdcrc  da.- 
f«.        mno  crcditoris,  fcd  dcbitoris,  qui  vc  habcc  commodum,  limiliccr  in- 
coinmodum  dccrcnucnci  fuftmcrc  dcbcc,I,  fccundum  naturamjdcrcg.. 
luris.  Hac  racionccum  m  Ciallia  hodic  folidus  aurcus  cxllimccur  66. 
allibus,crcdit()r  quiaurcos  foHdoscrcdidit,acqucaurcosfibi  rcddj  no' 
minatim  llipulacuscftj  cxigcc  aurcosad  dcnanum,  fcu  ad  racioncm 
66.a(iic.ilorum;  quamuispoftcaijdcmaurciad  ^^o.vcl^o.  aflcs  rcda- 
d:i  (int:  quod  cil  ncccliai  mm  conlcqucns  anccccdcncis  opmionis,  id^ 
quc  ommbus  ItMbciUibus  probacur.  Scicndum  cflauccm  pcrhancrc'- 
.  gulam  dc  confiiitutioncm  non  cucrci  omnmo  priorcm  fcntcnciam,  m 
iurilpiLidij.iria,  tiicorica  &:  praclica  vulgo  rcccpcam  ;  qux  vult  tani 
augmciitum  quAm  dccrcmcntumeontmgcns  in  qualicacc  cxcrmfcca, 
vcl nidicrtuia  numorum  ccdcrc  comiuodo  &  incoramodo  crcdito- 
ris:  vclucrumficdamniim  cius e/Tc, figenus  ccrtura,ceEtafuc  Ipccics 
numorum  credidic,  acquel^ominactm ilipulatus  e£t  fibi  cafdcra  folui^ 
/  &  rcddi,  vel eanim dtllmucionem    valorem  corcentem  cerapore  c6- 
cra<^s:  paftum  cnimhociecuan  debec,  Bacc  BaI4'&  ixsen  in  hac  U 
Pattlusi^i.  ^bm  ceniimD;  deauro  &arg.  lcg.  ^  in  1.  ciim  quid,  D.Ct 
€crt.  pct.  Res  hodie  qualis  promifIacft>  reddi  debcc  vci  erac  cempore  • 
concra^us,  non  habicaracione  excen^  valoris,  qm  fubindc  mucatur» 
vc  cil  in  d.  c.  olimde  Cenfib,  U  demcnc.    de  dceimisi  Probacum* 
s;  nm«H  queeHinnunwris  Gallidt  S.C^^V  vt  pragmflckireferaftc.  Sed Ji^de-» 
^bnctitm  finitio&iUc,  fi:aureor^m  valorinipioiiticius^tunc  currens,  in  contrji<* 
Mr  nJi'  ^  fuenlcindicatus&tax4cus:pucaiianrcicredici  9£  ptomiili  fuednc 
'  '    '  rttb.certa$ftimacione8£indicacura^onnguIisaureis>rcddenda&foU 
.  iienda:  idquc  fueric  nominatimpromiflum^  vcluii ii  libclke  icjcccnc^ 
dac^  Sccredics  Cmtin  ctecentis  aureis»  qui'finguli  valoant  40.  ailes:: 
Tunc  eadcm  zAimatio  aureontm  non  maior  dabitor » vt  fcribunt 
omnes  eX  1.  fi  qUis  ftipnlactts  deciem  in  melie  D..  defblutionib. 
lUrfus  AotataJlere&  vitiau  vttamquc  regulamfiiptliaipcam^ib 
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mfblutione  reditns^  &  annuf  pcnfitationis,  hoc  cft>fi  in  fonna  8c 
qualitatefolutionisacpffftationis  pcr  cempus  longiflimum  i^rit 
'  prffcriptuin  :  poflea  enim  forma  folutionis  ptaefcriptf  &  vfucapt« 
contradici  dcmutari  nequit,  vr.icribimtomncsmc.oliniinfine>de 
cenfibus.  Quod  ad  legatum  attinet,  vulgus exiftimat  rcm  &  pecunia 
l^tam  deberi  (ub  ea  ^ftimationc  quf  erat  j^mpore  conditi  &  figBatl 
ce(iamenti,eri.Siitalegatum,  D.  deauroic^g.Ieg.  Paulus  Caftrcii.- 

.  fis  &  Molin^tts  contra  putant,in{pici  dicm  legati  cedentcm,  fcilicct  a 
morte  tcftatoris,  cx  1.  cum  certum ,  D .  eod.  tit.  quod-^rius  eft.  Alia 
plurainhancl.  Paulus,  addi  ponUntexintcrpretibus ,  dc  venditione, 
de  vtroque  retca&u  gentilido  &  conuentionali :  de  dot^  de  depofi^ 
to>  de  teuamehto,  alijfqu  c  ca  ufis  vatiis :  cibn  ipecies,  pretium  &  valor 
numorum  dcbitorum  poftca  crcuit,  dccrcuir,  a^mutatus  efl,  quo 
modo  huius augmenri  vcl  dccrcmentiratio  debeaciiniri :  id  quod  ex 
{iipraicriptis  diligcnter  inipedis  ccrminari  poceric,  vide  fcripcorcs  VC- 
tctes  in  d.l.  Pauhis,  Sc  Canonici  iuris  Dodores,  in  c.  quanto  de  iure- 

*  iurando, &in Clcmcnc  i, de Dccimis,  Moiin^um omnia cumulancc 
profusc  in  tradatudcvfuris£^couuncrcijs. 

50JLVTVM  SIMPLICITER  AVT  INFORMITER^ 

(VTAIVNt)    IN    Q^V  ODrxPLVRIBVS 

dcbicum  ccdat{pocius.  '  ^ 

V  Ac  s  T  I  o  cft hoctitulo  vaga  &: incerta dc co  qui  varias  liim- 
mas  cx  vanjs  caulis  &  ncgoti]s  dtbct  vni  crcditori,  li  i;e.icra. 
Iitcr  in  id  quod  dcbct  pccuniani  cxohut,  Informttcr,  vt  aiunr, 
noncxprciro dcbicigcncrcnn  quod  potius  dcbitum, pccunui  k)hita 
debcacimputari:  quodquidcmpcrmagnil^rpcrctcrt.  Huc  percincth 
i.i.i.I.5.1.4. 1.5.1.^.1.7.1.8. 1.24. 1.75.1.  89.  §.vlt.  1.  94.  §.i.l.96.jJ.pcn.    '  ^ 
1.97. 1.ioi.  ^.i.l.ioi.  &:I.ioz.hoctic.  dcioluc.  Priorrc*julacnc,  Dcbi-'^**'""  *^ 
tor cx  pluribus  cauiis  pocclt  iolucrc ,  Sc luos  nummos  cradcrc in  quam /in,  ^.,,14 
caufam  vclic,I.i.6f  1.2.1. ioi.§.i.  Excmplum  cflinl.  loi.  §.  i.  vbi  noca  '^'^«'f 
vclancclicem,  vclpendcncclitc,  Dcniquc  antc  icntcntiain  ,  debito-' 
rem  loluilfc ,  dc non  in  vfuras :  Nam  fi  pofl  lcntcnciam  putcs  co  loco 
folutum,  vt  vulgo  putant  Intcrprctcs ,  (anc  lcuis  &:  incpca ibi  qu.Tllio 
cric, cum ctiam ex regulaiurispcr  lcntentiam nulla; v iuix  dcbcantur 
m  tiiturum :  Necjue htc pertineat ad ludiccmfuturi  temporistfASlMus,  I.5.D . 
devfuns.  (Intclhgcremporispoft  dicm  iudicatum  ccdcncis,  vt  alias 
oftendiOcum  cciam  vrura:inpraetcritum  iblura:  non  rcpctantui.Idcm. 
iudidum  erit,  fi  vnius  creditoris  debitor  cxpluribus  caulis  crcditoci 
lemdetpignori  vclhyppchcca^pro  vna  vniusdcbiti  cauia:  nam  id< 
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niife  videcur,  vcinhocdcbicum  ccdat  pecuniipod  redada  ex  vettdu 
cione  eius  pigootis.  qaac  lacio  eft  legis  73.  hoc  tit.  iunge  legem  sf6.§.. 
pen.  i4>i  pro  modo>  Vmlgm^  tiu  pecuni^  auufque  contradus  dedn.- 
citur  &  imputatur  pteciuffi  pignoiis :  vdaci  (i  piimus  contratespno<- 
risdebicicondnetcentum:  Secunduscontinerquinquagintaydcpre^ 
cimn  pignoiis  venditi  (i t  triginta :.  ex  illis  }o *  pet  Gcomctricam  pro« 
porcioncm  cedent  viginti  in  primum  contra6him,  flc  decemin  iecun» 
dum.  Eius  rententixratioeftini.8.hoccic.(cdhoceuertiturexl.5.f... 
in  his^  vbi  prcttumpignoris  aeqqaliter  pto  xqoisportiontbittimputa- 
tur  arichmetidlproporcione ,  non  geometrici»  qiumuis  di(parcs  (int 
quantitatcs  vfunttum-»  nifi  dicas  aliam  efTc  fpeciem  in  d,L  5^  $.1 .  £ t  pi. 
gnusibifuifle  generaUceracaequalicercoititutumin  {iimmas^debicas». 
vndc  primika  ceditacqualiter  in  vfuras. 
s;  itiiior*    Alterafcgula  er  tt,  Si  vnlm  crcditoris  dcbiro  r  ex  pluribus  caufis  ^f!^ 
^^^^lt       non  expreflic  in  quod  debitum  vebt  (bluere ,  fed  numeiauir 
feiniddt-  {impliciter  ^clt^ormittr^  in  id  quod  dcbct :  Tuncin  eam  debici  cauiam  • 
rolutum  cedetinquamcredicorclegerit,  &  dixerit  (enumos  acdpe- 
■  rc:  dummodo  incontincnti ,  &  in  rc  agcnda,  &  in  ip{a  folutione  hoc 
crcdicorcdixcrit,I.i.l.i.l.3:hicl.i.C.cod.dummodo  etiaiii  is  crcditor 
vtvirbonusiurtc  cligat:  Namfiin  lcuius  dcbitum,  puta  in  dicm,&- 
nonpraicns,  vciindubium  &  controuerfum  ,  vcl  .icccfTorium,  vcl' 
non  cfficax,  lcd  naturalc  tantiim,  niimos  fc  dicataccjpcrc,  dc  grauiora 
dcbitaomittat:  non  eft  vir  bonus  quidcbct  cligcrc  iddcbitum ,  quo 
fccnrccprimo  libcraturuSjfi  ipfc  dcbcict,  vtcftin  d.l.  I.  Quodproce* 
dit  fi  crcdito :i  numos  111  caufam  lcuiorcm  accipcrc  volenci ,  debitot 
contradicit  &:  inflat ,  vt  crcditor  cligat  dcbitimi  cxboni  viri  arbitrio; 
Nam fidcbicorpairusclUibciationem,  vcl  apocamca  formaficri  & 
concipi,  vt  crcdicori placmc> u poil truflra  repugnabic^  ncque  locus  • 
eritlcgii.hoctit. 

tfiM»^     Tcrtiaquxftio,  fi  ncc  dcbiror  ncc  crcditor  cxprcfTcrit  caufam  vcl' 
tjuX  Mnja  acDicum  ccrtum,led  gcncr.?iiter  in  idquod  dcbcturlolutio  &  apocha- 
^^i^lntf,  {cuhbcratio  fada  fucrit.  Primo  ccdetin  dcbitum  cfficax  quod  exa- 
ftioncmhabct ,  nunquam  ccdctin  dcbitum  non  cfficax,  aut  naturalc 
tancum,quodncccflitatc  iuns  non  aJlringit,  vc  videbis  inele^anti 
fpeciclcgis94.  ^.vlr.  hoccic.   Nequc  hic  obftabit  lcx  Paulus  loi.  §. 
vlc.  codcm.  vbi  licfolutum  cedicin  vfuras  cx  pado  tantum  dcbitas, . 
atque  ita  ccditin  cam  quancitatem  quxnatura tanciira  dcbccur.Nam 
is locus  ell:  dc  debicorc,  qui  pii;nus  dedit  nominatim  in  fortcm  &  in 
•  vfuras ,  quo  cifu  pretium  vcnditi  pignoris  pnmo  ccdit  in  vfuras ,  vt 
cft  in  1.4. &  1.21.  C.dc  vfur.  Secus  cftinaliodebitorc  cxphirjbus  cau- 
iis,quiibiuitgcnciaUcer  in  id^uod.dcbctur.  Slycio  omncs  caufx. 

^  -  -  dcbeudi 
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debendi  iinc  iaftae,  panu»  drtfficaces  ad  agendunr,  cunc  fimplicicer  6c 
generalicer iolatam  cedicprim6 in  debicnm  przfens  ac.purum>  1. 105.  .  . 
hocdc.  noniniiiuddcbirum  qnod  eft  inconcroueriia,  vei  quod  eft 
.neceiiahtim,  veiquod  eftaiienum.  Deniquecedicinxs  confeiTum,  . 
acquecercum^  &indebitumpropriumnonfideiu(rorium,].i.hoccic.  - 
Ruciiisciii^piura  debica,  propna,  pura&pr^iendadiuerfigeneris 
fmt,  &a]iaaliisgniuiora,€uncfimpliciter  iblucumaccipicurin  caufam 
durioreni,qaepra:grauacmagis,  1.^1.5. 1 7.  l  ^7«  hoc  cic.  velud  quod 
debecurexcauufamoia,  vc  furd,tucel;&radonibus  dccrahendis  feu 
d ccradlis ,  dcpilads>  &  depoiid  ctkd,  interuerfi,ac  fimilium»  ex  qui- 
bus  damnatum  fcquicnr  ittfiimiayiadt  deinfamibus.  non  camencauia 
iudicati  Famo(aeil,  &omnis  iudicatus,  veiroluere  damnacus  non  cfH- 
.dcur  famofiis:  nec  bcnd  qutdam  idif^rmanc  &  coUigunc  ex  d.l.  7 .  h  o  c 
dc.  vcnecprobacur  exeoquodolimiureii.tab.  executio  rei  iudica- 
c»fuedcacerbior,ciim  damnadin  parcesiniciorecabancnnDeindefer 
jftioni  corporis  ruccefTit  fedio  vel^ro^dpcio  bonorumstum  carcer 
,  ^  neruus fciiicer poil  cdgii^  dies  in  xi.tao.8ep0ft  iexaginca  dics,  in 
mcdialurifprudencia.  Deniquepofbquacuormenfesiure  CoHicis,  &c 
Galliarum.  Caufaeciamduriorcfttquaccrefcitinficiando,  vtin  i.  A- 
quilia,  &  depofico  necefiano  tic.  adieg.Aquii.&Depo£  Iccmdurior 
qiur  fub  pocna  debetur  j*vndc  nonnulli  vfiirarium  dcbitum  hic  annu- 
.     mcranctanqua  p(rnale,quoniam  vfijrafitp<rnainI.p<rnam,&tot.rif. 

D.dc  viur.l. vlr.de coquodccrt.lo.Qnicopinio  vcracfl:,cuiiugequod  CtJirpri- 
debitor  vfurariusfimphcicer&gcncraliterfolucns  in  vniucilum  dc-  '»"'•» 
hitum,  tamcn  incclligicur  primun3  fohiifTcin  vluras  iam  dcbitas,  1.  fi 
vfuras  C.  dc  vfuris.  Imo  fi  dcbicor  foiucrit  cxprcfscin  forccm  &  m  v- 
luras,  tamcn  prius  ccdic  in  vluras,  &:  quod  fupcrcfl:,  in  forccm  imputa- 
tur,  1.  5.J.Impcraror,hoccit.  Niiidcbicorfolucricnominncim  acpri- 
mo  m  fortcm,  dcindcm  vfuras:  Acquc  hocmodo  crcdicorpccunjam 
acccpcrit,arg.  Jcgis  i.hoccir.  Concrahocobiicicc  Canonica  &  Chri- 
ftianaiufbtia,  odio/arc.iufrvlurarumnon  dcbcrcconccdi,  vc  fmpli- 
circrfolutumprimo  cedacm  vluraspocius  quani  jn  lortcm,cum  forcis 
dcbicum  longe  fit  grauius  &:  durius:quia  vfuras  ijpgulis  momcntis  p.i- 
riat  &cxactioncs  habc.it  duriorcs,vc fciunc  Pragmatici:vfurc  cocra  n5  ^ 
pariunr  vfuras,  ncctam  lciLcrc  cxigancur.  Nili  rcfpondcas  cx  mora  " 
vfuras dcbcri,  I.  cumquidam  f.fipupillo  D.dc  vfuris,idcoantcomniil 
dcbitoiis  morani  &:  culpam  dcbcrc  calbg.iri  &:  cmcndari :  Addc  quod 

I     ^  capncceptiofcuprarrogatio vhiranim  dcbicon  prohcir,in  qucmalio* 

2uicredjtorrcddereturaccrbus,  &:  Imccmintcgram  ftatim exigcrct,, 
vfiuis  nonraulccrctur  &:pacaretur.  Scd  hocnihil  adpicratcm.  i 
Hadlcnus  dc  vluris nacuiaiiccr ac  Ciuilitcr,  hoc  cil,  omnino  dcbitis. ! 
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Diuetfiim  eric  fi  omnino  indebttae  ^t^fats  enim  quamuis  vlci  o  fo  1  uat 
debitor,  Mmcn  forciimpucabuncur,  ncceas  credicor  lucrifaciei^d.1. 5. 
ycrfic.Sedfifortc^hocm.  Qa6dii vliiratfincindcbicx  ciuilircr  cancu, 
ideft,  aulia  de  ij<i  adio  compecat,  yerum  nataialicer  debicae^i^t»  puti 
cx  pa6to  nudo ,  hoc  efliimplici  promiiiGon<;>  non  habente  vanauum 
ftipulacionis:  Diftingueandebicornoimiiacimrokedtiiieas  vforas, 
&  vtabijsliberetur :  «mcenimroiucaemanent^ceddntquecredicon^ 
.  non  impucancuc  in  {brtem,neque  repecuntur,proptec  regalam^C/M/». 
ter  indcbiti,  fcd  nacuralicer  debici  vlcro  fohin  rcpedtio  non  cft>  l.mitu«-- 
rales»  D.  deadion.  &  oblig.  An  vero  dcbicuv  iimplicirer  &  nudc  (bk 
uerit  in  id  quod  dcbcr,  hic  enim  foluilTc  non  incclhgicur  in  cas  vfuras 
nacurahccr  canciim  dcbitas,&  ciuihccrindcbiras,  fcdin  forcem  pocius, 
1.^.  ^.Impcmtor,  wcxdc.Q^odgerierditer^  vcrlic.  Quod^u^eritur,  hoc  cic. 
Ha:c  did.i  lint  dc  eo  dcbicore  qui  fuos  numos  ica  credicori  numcrauic 
Aha  caula  cll  ciiis  cicbicoris  qui  credicori  dedic  pignus,  cam  pro  forcc, 
/^"  quam  pro  vfuns  ,  hcct  pado  nudo  &:  naturah  tantum  obhgacione 
promillis:  Hoc  cafu  prctium  pignoris  a  crcditorc  diftradi  pnnio  ccdic 
in  illas  vfnras  iure  rctcntionis,  vccftm  i.  pcrcctentioncm,  l.pignori- 
bus,  C.  de  vfuris.  Idquc  ccrtum  cft  inpropria  &ftri6la  appcUationc 
pignoris,'fcihcctcuin  creditori  traditum  cl^^ab  coquc  tcnctur.  Att 
vcro  iusidemfit  nicaufi  pignoris  quod  noncft  traditum  creditori, 
fcd  obhgatum  duntaxac  hypocheca'  ciculo ,  quidam  hic  hxrent :  lus 
camenidem  cfTc  probatur cx  1.  loi.  §,vlr.  hoctit.  cum  I.5.  §.i.  in  prima 
•         par^c ,  nam  cius  §.i.  trcs  funt  partcs  vcl  fpccics.  Pnma  ci\ m  princjpjo.' 
Sccunda  cft  in  vcrficulo,  Erf  jurte,  Tcrcia,  m  waiiciiio yQuod^enfrdli-m 
^Wjqua:  triapcrtincntad  fcripta  fupcru^is. 
J>ihka     Sicxpluribus  vfurarijs  dcbitis  vnum  htaltcro  grauius,  dcbitum 
flmajub       ^rauionbus  vfuns:  fimplcx      indctcrminara  lohitio  non  ccdic 

iutrtjivfit-  II-  -j       iii  i 

rk,  vCiquc  in  grauius  dcbitum,Icdinilludcuius  dics  pnmum  cclht,  vtoic 
Sceuolainl.  Sp.^.vit. hoccic.  Poft  viiirarium  dcbitum  iolutio  ccdit 
■  .  inidquod  dcbctur  fatifdatio,idcll,fub  fidciufToribus,  I.4,  &:I.7J. 
hoctit.  Scd  ex  pluribus  fidciulTjribus  vnum  duntaxac  potcfi:  rcus 
hbciarc  nominacin^lucndo  pro  eo  fidciulTorc,  vcl  pro  partc  cius,  v  c 
eftinl.^.inprincipio  verfic.5wyi</»o,hoccit.  Qui  vcrhculus  referri 
dcbccad  Epiftolamdiui  Adriani,  qua  fideiuiTorcs  finguli  pro  parcc 
fiia  cancum  cxiguntur,  non  in  folidum :  quareii  eius  Epiftolar  bcncfi- 
cio  fidciulTores  renunciarunc,  vchodie  rcrc  ftilus  Norariorum ,  non 
critlocus  dic1:ar  Icgi  5.  verfic.sy«<yj|fiw,  Sccjucnci  loco  pofl:  fupra  fcrip-» 
cos,  folucum  incclligicurin  id  qaod  dcbeturfiib  pignoribus,  eftenim 
Jcuius  quam  quod  debecur  iiib  fideittflbribus^qui  durc  &  acetbd  vrgct 
dcbicores,  ytibluanc^  fponfioftelabctoicar:  idexpreflummd.i.  4. 
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U  d.l.  7).  verf. Vt ihi,  cm aoa obibc lex  .  eod.  Quia  non  loquicur 
de  caii  debicore,  (cd  de  eo  qai  pro  (e  &  psaprianorDtae  in  rem  fuam 
obligacus  erac  Ticio,  ac  prscerea  apud  eumdem  Ticium  pro  ali o  fidc-  * 
iulTor  crac:  hic  cnim  dcbicor  quod  foluic  fimplicitcr  &  gcncraliccr 
,  iliCcnigicui^ohiiircinpropriumdcbicum,nonih  hdcmirormm.  Inhis  ^•""^ 
auccmomnibuscumlimpliciccr&gcncraliccr  a  dcbitorc, quid  folu- 
cum  cft,notafcmper  intpici  caufam  duriorem,  nonantiquiorcm  :  &: 
folutum  ccdcre  magis  in  duriorcm  quam  in  antiquiorem.  Quod  fi 
omnium  obligacionum  non  Iic  vna  durior  quam  altcra,  tunc  iolutuni 
ccditmantiquiorcm:  Addc,  cuius  dicsprimuffi  ccilit.  quarque  prius 
cxigipocuic,  ncquc  cnim  hic  antiquitas  prccisc  computatur  a  dic  vcl 
data  contra^his ,  qui  diem  &  dilationcm  foluendi  conrinct,  vt  coUigi- 
tur cxl.89.  §.vlt.hactit.  Poltrcmo  fi omnium' contraduum  &  obli- 
gationum  par  ficcauCi  &  conditio,  ncc  vnafit  altcra  potior&anti- 
quior :  fimpliciter  &:  gencraliccr  folutum  impucatur  in  vmuccia  dc- 
bxca,^ro  mo  do^  pro  raca  cuiuique  dcbici,  L  8 .  hoc  cic. 

QJl    SOLVLK^E  POSSINT,- 

D  hunc  articuium  pertinct  Icx  14.  §.  vlc.  cum  1. 17.  Iccm  Icx  CreUirA 
i^.cum  1.40.1. 5^.  &I.5?i.hoctic.  quibusmngc  l.  5.  C.  cod. 
qu^uumhxceftfumma  &;ratio,quod  muico  dcbirorc,  crc- 
dicoraquocunqueaho  poceftreciperequodiibidcbctur,  actioncs 
fuas  folucnti  ccdere  concca  debicorem:  ipfc  vcio  qui  foluit  ccflis  a  crc 
dicorc  adionibus,  in  dcbicocemagcc,velnominc  fuo,vchabcns  cellas 
&  raandacasadiones ,  vulgo  vc  C^^r<wMwW:velagec  vc  credicoris  pro-  Jj^'^ 
curacor,(edinrein{uam,uqttidemhocei  credicorpermiferic,  noca*  moiTJ^. 
turin  L  i.  Cod.  dca^on.&oblig.  Poflfolucionem  credicoh  fadam  '^'dfnfr^- 
£nece(fione,fniifaadctedicofGMef€Ca^oneinex  folucio-  'ijiJ^ 

ne  1.  Mode(Hnus^  hocctCt  nifi  ex  necdficace  i&  ibluiiTec,  vc  in  1.  fi  res  . 
obUg|ttainfin^D.dclegac  u  Tiinc oeniectt'r £ida(blacio  pro  precio 
<edendaruma^onam>yccolliguncexfinedi^l.Modefti]»  q^ 
iub  npf^ine  cisedicons  cuift^  prdalio  >  (blucum  repecic,  idem  ius- 
liabcc  pro  foUdi  exadroxuwfc^j^  prxrogaciuis,vtB)^iq»pfi!C^l^ 
^obus  p.     duobllMm^ftliajjun^^       pro  debico  bairedica-  . 

^odicoc^  p2!itiot^^MeMd«i  fiioi  perfcquacur,  a  finguUs  euim 
{MWA0il0fCaQcm  •  vc  cxciuili  d«h 

^imxSJS^&  dedfitmefkNoitaKUMbcis  pcr  arcoicoMflfraftiombcu, 
ci  qui  proalip  6>liiic,.  concra  defaiinRBtt  regre6Sm;^b|bc c  p crio naU 
JCaoHi  iT<WipiiBliiyiiiiin  gcfloqwpQai^.J^  ncg.ged 

  Nnij 
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tantiim  procuratorfpecialis,  fcd  eciamprocurator^eneialis  omnium 
bouorum,  ctiamiiDeipecittiimandaco  reftcibiuic  domini  creditoii» 
bus.  Idem  eft  in  procuracoread  cettum  n^otium,  qui  (blucre  pocefb, 
quod  ex  caufaeios  negotij  debetur:  ncqueinrupratoriptis  cafibus  do- 
mini  tacihabttio  ncccliaria  e(ky  facic  iex  8  4.  eod.  tiC.  IriCGUigc  Ci  ciuC- 
modipcrfonaciddcbirum  cxoluerincquod  folui  dcbuic,  vc  clegan- 
terPaulus  aic  in  1. 94.$.  vic.  hoc  cic.  Quodadjcacar-e$,adminiJ(tcacores 
coeceroiquc  (imiles  produfiArjalgare  cA. 

CiYIBVS  S^LVTIO  FACIENDA  SIT. 

R  1  M  V  MjVCio  crcdicon  rolurio  Ut^ba libcnic,  Excmplum  cfc 
ml.54.  §.  figcncr,  iundal.d^.D.dcroIucion.  Iccmincl.l.54. 
k  fi  pra*do,cod.  cit.  cuml.  li  vrbana  D.  ck*  conciid:.  mdcb.vbi 
rntiMi.  pr.rcioni  &  malcfidci  polTcirori  alieni  fundi  vcl  alicnx  hxrcdicacis, 
rcdc  foluicdcbicor,  m.iximci^nor.m.s  &:bon.i  fidc.  Ido^uc  citra  du- 
bium,l>  loluiturcxcontradubdo  cum  pra-donc  &:  mal^hdci  pollcf- 
rorCjCxl.quo*d  Scruus  D.  dcpoliri,!.  filiusD.  dcfolutionib.  Simihtcr 
Maitfi.U  polleirori  alicna:  hxrcdicati.sdcbitumha'rcditarmm,hoccll:a  dcfun- 
fojHeg^rf.  ito  concra£tum  Iblucns  non  Iibcratur,  nili  iniullus  polTcfrorreftituc- 
iithocha:rcdi,d.I.54.^.<iprxdo,cuml.  li  quid  polTclTor  §.  vlt.D.dc 
^pctit.  harrcdit,  Scdcxcontradu(vclutilocatioms)  cumtali  polTcfTo- 
rc  hactojci  lolucns  libcratur d.  I.  fi  vrban.i.  Quo  pcrnnct fpccics  Icgis 
R*ocrimi'  FjIius,i?o.  cum  I.104.  D.  dcfoUition.  Vcro  inqu.im  crcditon  quamuis 
rco  cnminisl.  41.  D.  cod.nihjtugitt&  latitctT  vlt.  D.  dcrcquir.  reis. 
lacitarc  clhmprobclaccrCj&iadici  cicaHcinon  parcrc,m  cit.  quib.  cx 
cauf.  in  polT  cacur,  &:  cic  debonis  .luchoric.iud.portid.  Nifi  cciam  rcus 
fic  perducllis,].  vlc.  C.  adteg.  lul.  maieft.  Rurius  credicori  vidcliccc 
^M»>iM.  majon  15.  annisnon  minori,  quiii{bluciinifibiperdiderit,reftituitur. 
<M««.     1.  aic  Prstor  D.  de  minor.  &  cit  C.  ii  adutriiis  rolu&  Noa  dicitur 
•  autcm  mioot  perdidiflc  idquod  ipfi  fokicum  vel  credicam  eft ,  ft  ex 
eo  emeticfibiremnccc(!anam,  vt  proalimcncis,  vcftimcncis  &  iimi- 
libus,  nocacuriAl.^ifipupilio  47.  D.  dci^iuc*  Idcm  iudidum  cft^ de 
^rioifis,  vcl  prodigis,  qui  curacorcm  habcnc . 

Dcindc foluciorede fic prociuacori  &a£tori>  vd  diipcnfacoricre^ 

dicoris,vccftinl.i2r.l.i3.1.i4.inprincip.l.i8.L  J4.«.  fi  Tidum,  $. 
"^^"^  debicoreni  i.58.  i.  D. dc  roiuc. Nccnon  ci  coi  iii(fi  debicorem  mcum 
^luere;  huic  cnim,Tiuo  mc,  rcdc  (bluicur.  Acmorcuo  credicorc  man- 
dancc,  fcicns  debicor  male  foluerec  eius  pcocuracod  vel  mandacario, 
vclncgociorumgeftori;  SicinceUigelcgan  vlcimam  verftc.  £f  Mr«pir, 
D.  de  rcb.  credic  Geftociattcemiiegociorum,Iioc  e(t  o&renci  ic  ne- 
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•gotiisalieiiiSyiineiiiandaco  {pcciali  re£fc^  fbluiturboila  fide»  itatame 
vc  radhabido  domini  neceilaria  fic  1. 58.  D.  de  fi>lution  Jis  autem  oin« 
nibns  reuocacts  Scremocis  idomin#,mal^/pluit  debitor  fdensreuo' 
cadonemyVceft  i^pnedi^slegibiis.  Idem  fi  Procuracods  condicio- 
inucaca  tic  in  decenus,  a^;umenc&legis  Cum  quiSy^S.  D.  d2  fbluc.  vc 
nocic  Barc.inl.SicdmCprnelius,82.D.eod.Cercum  eilProcuracori 
ad  adione»  vulg^  Jidlkes^  vel  Aduocaco  non  bene  (blui»  1.  D^  de 
foluc.  vdnec  Procuracori  reuadori  non  cotorum  bonor.  I.54.  §. 
eener.  1. 5^.1. 71. i.  vlcdefoludo.  cum I.  fi  fine,  D.rem  racamhaberij 
raKb  Procuratori,  quamuis  bona  fidc  fa£ba  foliicio  nonlibeiac,i.  ^  ^ 
£  nulio>  de  Ibluc/cum  I.  falfus,  D .  dc  furc.  Ah  his  fcparatur  Procuracot 
in  rem  iuam,  qui  n  on  fiio  fed  ccdcntis  nomineegit,  iuiicenimiemper 
f e^fbluicur,  l/ed  tancdm,  13.  D.  dc  pad. 

Tucoribus  &  curatoribus  minoris ,  furiofi ,  &  prodigi ,  fblutio  fa-  ^'••S 
cienda  eft, I15.I.14. 1.45. §.  1. 1. 49.  verfic  Tutor/t  l.^^.&  1. 100.  D.  de 
{blution.  quibus  pronjtorcs  ndiungociim^iintvicetutorumynoll  ob^ 
fbnce  1.28.  D.  eod.tit.  Nam  loqnicur  de  eo  qui  tutoris  negoda  gcrit: 
& negodorufflgeflor  in  iure,propcie dicftur  qui  fine  m^idato  ipe* 
xiali  gerit,huicergoiiibiuitttrpecuiiiapU^llaris,  non  condngfc  libc- 
•  ratio,nifi  pccuniain  rcm  &  vtiliratcm  pnpilli  peruencrit.  d.  I.28.  vel 
nifi  tutor  ratam  folutionem  habucrit,  vt  fup.didum  cft: Quo  pertinec 
atquc  hic  cranfirribendum  cfl:  nobilc  rcfpoufum  SccuoIaj,ini.fiIia:, 
88.  D.dcfolut.  cui  rcfponfo  non  obftatLcx  qui  inalicna,  §.  penult. 
co.  quia  ibi  pccunia  dcfundo  dcbira  crat:  icdin  d.l.  88.dcbica  crat  ' 
cx  contradu,  ex  fado  ncgotiorum  gcftoris,  quarc  ipli  bcnc  foluicur, 
idqucad*fupra dictavalde  notandum  cft.Quodautcm  notaturaduer- 
(lis  folucioncm  cucon  vcl  curncori  factam,la:fum  minorcm  rcftituj, 
in  tit.  C.  fiaduerfus  folut.  intclligc  fi  aliundc  calis  folucio  in  aiia  rc  ius 
mmoris  lardat:  non  inccUi^itur  dc  dcbicorc,  ncc  criin  dubitacuran 
lolucus  tutori  libcrcrur.  Scruis  quoquc  quibus  eft  conccila  pcculij  _ 
adminiftratio  rcde  foluitur  ,  quod  cx  pcculiari  caula  iplis  dcbccur: 
liccc  a  domino  manumilTi  fint,  l.i  8. 1.51.  &  35.  m  prima  parcc,  D.  dc  fo- 
lucion.  Scdid  quoddominodcbccutfcruusmalcrccipict,  ni(i  a  do- 
niino  litprxpofitus,  vciactor,  vcl diipcnlator,  vcl  Procurator  cororii 
bonorumdomini,  d.I.  m  fccunda  parte,&  e^d.  Q^iiod  fi  fci  uus 
adoraino  fugcric,  qui  pcculiarc  dcbicum  ignorans ,  bona  lide  ipli 
ibiuic,  vclpurans  curn  libcrum  canquam  hbcro  (oluit ,  Iibcratur,  1. 19. 
D.dcfolur.  Non  vt;quc  li  rcm  dominicam  iftc  rugiciuus  vendulcric, 
Vel  pccuniain  n')niiiijcam  c?jcgcnc,  nam  ci  folucns  non  Iibcracui-,1.34, 
^.&cum  fugiciLUis,  D.cod.  Idcm  iuriscftdc  filiofam,  cui  maic  fit  r/w/rt»». 
fijluttorciadpcrcinlpei^aiitiSjl.Bt.D.eod.  iiscomparantur  Mona-  M^i^dn,^ 
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fhi^qpipi^  f^p**»?*^  h?h^%^'^^  nmniaruo  Abbati  vcl  mot>a{lerio  ac^ 
'  quirunt:ii«libenefidum  ficpcculiura,  pcculijqucadminiftrationem  & 
difpofidoiijemHbecaaiiu^eanCyijiS  emm  rcdc  foluicur  id  quod  ad  iui 
.  beneficij  &  pecuH^  lationcm  pertinet ,  funt  enim  quafi  fruduarij ,  vt ' 
aicgloiiA^ragmaticxfa&dUonisin  tic.  deannacis.  Vndcrequitiir  meiw 
digiBCes  Religiofos  hinc  rcmoucri,  vt alibi  notatum  c(h.   D e  co  dc- 
'   bitotcquiTiciocreditori  Caij  fui  crcditons,  m  hujus  libcrationem 
(bluit,  quxlituraeftanlibcrctur,  vult  Bart.eum  libcrari,  in  1.  non  fo- 
l^j^.vlt.D.iblut.matr.  Qucmadmodumin  liblutum,  k  rolutani, 
de  pign.  aft.  condudor  conduclons,  vel  fecundus  condudor,  vt 
r        aiunt,  locicori  xdium  domino  recl:e ioluicpeniioQ€;m^ dummodo  ca< 
zes  fjEaudi  noafic  primo  con  du  6\:o  ri . 

DE  ADIECTIS. 

V I  contrahit,  ftipulatur  &:  acquintfibi  &  Titio,  pro  parrc 
Ticij  non  v.iJetfl:ipulatio,  nccTitioacquiriturpiopter  §.al-« 
tcn.  Inititut.  dc  niuulibuslbpui.  I.  ftipuLino  ifta,^.  alteri,D, 
de  vcrb.  obligat.  Qui  vcroYibiautTitio  dan  veliblui  ftipulatur,to» 
tum  fibi  acquint,&:  Ticius^cicur  adiedus  tantunj  gracidrolutionis 
ipli  facicndar  vcluEprocur.itori:Quarcvulg6  dicitur,adicclo  foluipor 
lCjnoncamcnalitcrquaipfidiio, vteftinipecielegis^.^.  Idcm  lulia- 
nus  D.  dccoquod  ccrcoloco.Deadiedis  plura  hic  ciculus  cic  loluc» 
111 1.  iJ.  in  princip.  L  lo.  I.  n.  1.  iz.  §.i.  vcrC^/www/.t,  l.^^.in  pnncip.  1. 59. 
I.71.1. 81. 1.  98.$.  mihidccem,  §.qui  ftipulacur ,  §.  mihi  Roraa?,  &cL 
io6.  dc  folution.  Quibus  adde  ^ .  pla^.Cjinftituc.  dc  inutilibus  ftipulac 
in  d.1.38.  m  princ.  notandi  cll  dcr-wnrio  fcu  rcgulaiuns,  adtech  JoIm-' 
ttom  cuius  CAptittmminutUKt  coriditio  in  du  rius  mutJta  ejij  jolucns  dcbi- 
tor&fcicns,  dolo  carcrc  non  vidcturj \6.ko  malc  foluit.  Quod  valdc 
notandum  &rcfcrcndum  cllad  piocmacoies  &c  fimilesqui  pro  alio 
rccipiuntresdcbitas.  Ei  .nMcm  !cgi  38.  non  obftatlex, Eum.  (jiti,  56. L 
fi^d!atnt  <luifibi,D.  de  verb.  obiig.nam ibi  filius  cftadicdus:  Secundoipfcpa- 
i  ,9.  i»  cer crcdicor,  adic£h  fibj  muuujt  couditioncm,  ipfum  cmancipando: 
9^9ik  Tcm6iioneftindctcriusmutataconditiofilij,ideo  paccr  (blution^ 
ei  filio  hdam  r«>robaoe  no  potcft:ncc  opus  eft  ibi  diuinare  cum  qui«' 
buidam,  filiom  anSt  emaiicipatum,  cum  ftipulaao  &^efi^^Uft6ba£)> 

2ue  {bhicipni  filius.  Sunilicei  in  1. 95. «.  vfiimfru^m  D.dc  iolncJni^ 
11  diainacitr  Ticiumadie&um»  fai£Ee  capice  dinunatiu&eo  teoipot» 
quo  (Hpubcio  £ida  efl»  ncc cnim  tezcus  patitoi:  cam  diuinacioncm,  ^ 
imo fiacea  £icilcconcUiabicur didalex  ^8.  in  princ.  cwn  d*L9^  §.  v»  * 
itimftuAu  Sidicas,-^ «m/ etUm  ttxtus  iidt,  in  co  S.  Wttm&u£him  fiufie 
jmncxnm&adic^iiinpetibnae^^^ntatTicyaiti         quamdiu  vi» 
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htset  Titifis,yfiifttodiifti{rtilator  podretuTy  qotba  ob  ooiam  ibtus 
mmno  Tk9  yk&'fioa  infpidcur,  fed  tantm 

DE  SOLV€NTE  tRO  ALIO,  ET  DE  CESSIS  • 

.    ACTXONIBVS,  AB  L.  MOBBSTtMVS  y6,  D.  BB  SOLVT; 

'  \  .. 

E  G  V  L  A  iiiris  dl;non  ius  perpetuum  6c  inAe}Eiiu,quoclinui- 
cobenefidumnon  datur;L  iiiuito  D.dereg.  iur..  diredo  vi- 
delicet,  vcnottncibilncerpretes.  Addefiabfque  vUa  alicu-/»**»  if> 
iusacceptationebeneficiumdccXiferrinequeatj  vt  in  donatione,  J. 
liociure,l.flbrenci  D.  dedonat.  &  tnbencficij  Ecdenaftici  collarione, 
prf(entadone.c.ii  tibiabfenti,  dcpr^bcndis  in  6.  idemin  feudalibe- 
neiiciorh^cSf  fittiilianon  pofTunc  dari  &  donari  inuitis  66non  acce«> 
ptandbiil.EconcrarioinplerirquebeneficiUminaito  dacur,  vc  in  li- 
l»ercadbus  1.  vlt.  C.  demanumilT  ceflamento,&  aliis  caufis  vcl  Fadis» 
inquibus  obtinet  nobilcillud  Papiniani,  hominem  beneficio  gffki  homU 
«flfiM«'^,in].reruu  sD.de  ferois^a^rtand.fic  inuicu  /cruare  &iibeia* 
^ehominis  incered.Ica^ofTump^oinuico  debltore  roluerc&:  eum  H* 
berare,dumodo  aliundc  pr^iudidum  maius  dnon  afierac  ifla  folutio. 
SicincclIigclegemy«/«flw/omfineD.  dencgocg^.cumL  foludone 
IfibluereD.  defolucion.  Aliaradoliiceft,  quoniam  iflud  ncgocium 
non  pendet ex  voluntate  & accepcadone  debitoris,{ed  a  fola  voiun^ 
tacc  crcdicoris,  cui  liccc  aquocunqUe  rccipcre  id  quod  fibi  debetur. 

Verttmdebitornon  liberaturaD  eo  qui  pro  co  (oluic :  huic  cnim  j^r»,, 
ibluencircgrefTus  eftaduerfus  dcbitorem  vcl  rKflionc  dircda,  vcl  vci-  ^mim- 
lijVcInegocior.gcft.vtinfradiccmus.In  dchitorcm  jgicurirtc  folucns 
ai;icdirc(n:.irub  nt)mincccclentis,  cum  hoc  ei  nommatim  pcrmiflliirt 
eft  a  crcditorc  ccdcnte,ab  eoquc  fadus  eftproairatorin  rcl'uam:daris 
ipfi  in  cam  icm  procuratoriiscabulis,  afolutionis  &:  ccllionis  aclu 
inftrumcnto  rcp.iratis,  vt  vulgo  vlurpatur cx  rationc luris,  qua  ccllio- 
narius  dircctam  adioncm  cxcrcet,  cxcquiturquc  nominc  ccdcntJ^vt 
cfl:  in  1.  qui  ftipcndia C.  dc procurat. I.  vlt.  C.  quando fikus  vcl priua- 
tus:  nontamcn  linc  mandatocedcntis,vuIgus  procnrAtorium  dicit,  vt 
contia  ccrccros  verc  fcribic  Paulus  Caflren^is  m  1. 1.  C.  dc  adion.  & 
oblic^at.  quo  cafu  (i  ccdcns  crcditor,  pendenteea  litc  dcccircrit,quo* 
niam  mortc  mandantis  foluitur  mandatum  procuratonMm  §.  m.ortc  in»- 
ftit.  demandaco.  hic cejswnarin^,  vt  Ioquu#tur,  fub  nominc  folius  ma- 
dancis  agcns,  cogcrepotcritmandantis  &;  ccdcntis  mortui  hxrcdcs, 
vtipfi  mancLuum  procuratorium  aliud  dcncadlitcm  pcrfcqucndam;* 
idc]ucproptcrvimmandaci,  ^cccllionist-adxpcr  dcfundum,  vtcol- 
ligitur  ex  ratione  legis  i.  C.  dc  act .  fic  oblig.    Atquc  ccrtum  cjft  ijunt 
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MfeM  »Mi  qui  Cuh  tiomine  cedcncis  dircdam  adioncm  in(litllit>vtiiiire,  pra;ro^ 
stinm,  gatiua  &  priuiiegio  ccdcn  cis,  aducrius  aiios  dcbitores  pro  quibus  CoU 
uic:  quorumfinguiosinfblidum  pcrfcquetur,  non  aficcr  quam  ipfc 
dominttsreu^rc^toryVtvulgorcribfintpoflBarc.  in  cic  dc  duobus 
rcis,quianomencrcdicori$  cft  in  obligacioqe,  pccicionc  &c  iudicios. 
noneftadtor,iprccf/?<o)Mriitf,  vt  nouimterpretes  raibuntini  fioim 
•«mpcorCjD.dc  pad. 

Seddubium  cft  an  iflc  poflic  pignora  capcrc ,  8c  ab  cxccucione  ind* 
jinabexe  pcrc,  vtaiunt.  Hicvuigus  rcriptorum  Pragmaticorum,  Challan^us, 
tMMMn.(-  i^gjjyifyj^  Imbcrcus  &  ciccri  craduht  ordinarij  luris  clfe,  vt  cefliona- 
xiusab  cxccutionc&:  pigntyumcapionc, &:  prehcnfionc  non  polTir 
incipete,fcdabadionctantum,cxBait.  inl.i.C.dc  adion.  &:  obhg. 
&BaI,inl,pcrdiucrras,C.mandati,  Addc  quod  pignorum  vcnditio 
&:ruWiallacio  authoritarc  ludicis  non  bcnc  fierct  Tub  cius  creditoris 
nomincjvclmagis  rubiinagmc  huius  nominis,cuinilamphus  debecurr 
nihilominus  taiiicn  in  catu  propolito  vidctur  dcbitoris  pignora  & 
bona  capi ac  dilbahi  po(re,duci  quoquc  eum ,  &  in  carcerem  traJii  fub 
ijomine  crcditoris  ccdcntis  ,  qui  adionibus  (uis  ccllit  ca  legcvc 
CejStonarii^s  valcatfub  nominecius  direttamadioncm  cxcqui,&:  ad 
(blutioncni  vrgere  dcbitorem ,  captis  &c  dHlradis  cius  pignonbus: 
quadccaulacrcditorccdcns,  mandatum  exprelliim  fcripcumque  djt 
ccirionano  ,  vt  dcbitorcm  lubnomine  ccdcntis  conucniat&:exi<j;ar, 
ciptis  &:  dillraclis  pignonbus :  maximc  il  is  cui  mandantur  nchoncs 
codcin inftrumcncojContcllctur  lcadiones ccllas rufcipcreca  condi- 
•    tionc ,  ncqucahas  rulccpturum.citia  eum  calum  dc  citraillud  manda' 
tura  fpecialc  ccdentis ,  non  rcdc  rubnominc  cjus,  &:  fincrcntenria 
ficrct  cxxcutio  obhgationis  in  bona  vcl  in  pcrlonam  debicoris,  vc 
rcnfjlic  vidcncur  RebuiFus  &:  Imbertus  polt  Baldum ,  Sahcctum  &: 
ahos  Doctores, inl.pcrdiucrias, C.mandati.  Verum in  hac  fub  no- 
minc  fok^ccdcncistormaexcqucndijpciiculumcricnc  dcbitor  cte-  . 
dicori  ccdcnci  cuiusnomine  conuenicur,  dcbicum  foluac,  &:lic  hbe- 
rccTir,  fiquidcm  ci  re&eBt{blutio,cen[ioncnon  denunriaca,  I.5.  C.  de 
nouat.  At  vero  poftdenttntiation»nonpocc(Uhceragi  qua  ceilis 
flbftioDibus*.  £  diuerfo  dkn  ccifionanusnon-nib  nomine  ccdcncis ,  fcd 
nomineitio  agic  ,  vuciirque  ccflis^adionibus  ,  non  habet  dire^m 
ajB^oaem»  (ed  tantumTtilem,  1.  Procuratore,  55.  D.  deprocuracl.  vlc. 
Cquandofircas  velpriuaiy.iniurcdire£bde&dentevtili8  cx  a:qui- 
catedatur:  Vdlitas  durquitas  in  iure  conucttuntar  j  vdiis  .&  diredx 
•  aiftionis  idempene effchus  eil»  1.3.  M^o, L a£do,  D.dencgot.  ge/t 
Dixi  ferc^  namhic^b  ezadionciBal^incipcrct ,  iblimquc  SL&iotiesa 
habetjaduerTus  .debitoreiii  non  iblttcntem  ipii  deniimiat4.ce(fione 

.  •  '  a^oniifD^. 


Digitized  by  Google 


PKO  ALIO.  145 
aAtoillSin>yt  Do&ores  omncs  fcribuncin  1.  perdiucr(aS)  C.  mandaci. 

Inquoambigua  qusOioeft,anhic  nuindacas  adiones  habens  ab  ^«y;^^ 
«ocreditorccui  roIiaicratcxa£i:io  coatra  fingulos  dcbicorcs-,  poflit 
rtiam  ab  vno  cx  dcbitoribus  {blidum  cxigerc'  Sanc  li  ipfe  cum  aliis ^^I^^J^^' 
dcbicoribus  non  fic  in  id  dcbitum  obiigacuSyitaquecum  ibluic^non  fe 
ipiumiiberamt,.redaHos  dcbitorcs,  idemiushabctquodcredicorpro 
.  cxaftionefolidicontrafingulosdcbicorcs^namlubtogacus  &fufFe« 
duscftinlocum&iniuscrcdicoris.  Sinvero  cum  aliis  dcbicoribus, 
cepioiMtius iftc  (blidum quoquc  dcbuic,  vnde cum  (blidum  prxftitit  (c 
ipdim  quoqucacredicorelibcrauic:  hic  dubtcaripoccftj  vcrumfuad©-. 
biti  parte  deduda  fis:  dccra£ta,folidLim  ab  vno  cx  alus  pccerc  &:  cxige- 
rc  pofTit:  an  viriles  tanciim  portioncs  a  lingulis  rcpctac.  Plcriquehoc 
affirmanc&:iuuanturI.ficreditor,f.fcicndupiD,  qiii  potior.  in  pig. 
habea.  Inhis  vcrbis,  nonemmnegotiumdtcrms gejut  ^jtd  ma^is  fuum,  &< 
cx  1.  cum pofTciror  D. de cenfibus,  l.fi  plurcs  D.  de admmift.  tut.  glofE 
& Dodor.inl.cumapparcbitinfinc  vcrf.rfcw/tTj D.loGiti,  &  in  d.  I. 
cnpi  pofTclfor,  &inl.  2.  de  duobus  reis.  Inrcr  cohcrcdcsin  foH- 
dum  obhgatos,  quorum  vnus  fohdura  creditoii  fohntja  cohi^Tcdibus 
/inguhsjVinlestantuinpartcs  cum  rcpcrcre&:cxigcfiepoflc,fcribunc 
quidam  pragmatici  S.C,'°  fuiirciudicatum.Sed  excmpla  fingulaiia  rc- 
xum  iudicataru,  non  debcnt  tcmerc  cfTici  generalia,&  ad  omnia  pro- 
duci.  Alij  in  contrarium  cxiftunant,  vnum  cxplunbusrcisinfohdum 
oJ^Jigatis,  qui  fohdum  foluit,  habctquc  cefHis  a£tioncs,  polfe  ab  vno 
cx  eorrcis  fohdum  cxigcre  dcduda  virihfua  partc.  Nam  ratio  iuris- 
prarcipit,  vt  is  qui  raandatas  habcc  actioncs  vtaturiurcmandantis,  di- 
redamqucadioncmciusnominecxerceat&exequatur:  Qjjiaius  &: 
adio  cranfit  &  ceditur  cum  fua  cau{a  &  qualicacc  feu  nacuia,  vc  nocanc 
in  I,  I.  C.dcadion.  &oblig.inidqucconfenciunc  fupci  ions  concra- 
nar  opinionis,quamtcnueruntimmcmorcs  Accurf  &:  Baic.  in  d.  1.  fi 
plurcs  D.  dfracfmamft.4ist;  dCialiCtimpupillus  D.  dc  tutel^  &:  rnt.  di- 
ftrahcnd.  Nequc  obcft  lllalcXy  poileiroi:.  dc  cenfib.  quoniam 
ibi  diucrfapr^diafimt, ouorum polfeflorcs  inioHdttm  non  ccncban- 
tupi7tnccob(UccaleXi|(iplurcsD.dc  acbun.cut.quiaibi  plures  cu- 
torcs  quinonaminiibauctant^  diniiiomsbeaeficiumhabebanc,  quod 
eis  pcr  ccllionem  crcditoris  adimi  non  pocuic.Dc  his  plura,apud  Bac- 
quccum  8ca]ios  piagmacicos.Recine  (emperj  bk  nosloqui  qeccffio- 
nario,  quinomincmo,  cx  ccflisadionibus  agic :  namaliud  fi  nominc 
rancdm  cedcncisagac  vtiup«  dixinius<  Iftcauccm  ciilliqnarius  regrefl 
iiim  no  Q  babebitconcra  Titinmcorrcum  Cmnt^  qni  ance  cefnoncm  &  -  ' 
jnandacu  a^onum,fblttit  domino  {vam  debici  porrione,quam  domi«- 
tins  c^^dedimc^diiias^ 
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uis  huiusTitij  nomen  cxprcfsc|iion  commcmorauerit,  namhuic^cefi 
fioni  adioaum  caufam  pr^ftitit  culpa  &  mora  ceilionarij ,  qux  ipfi  c6- 
traTirium  diiigcntemprodefle  non  dcbct,  d.  1.  fiplurcs^vbi  gloira,m 
iineD.  dcadimmft.tut.  Ccllionarius  crgo  obligacioncmindiuiduam 
exequitur  in  folidum:  ncpc  ii  ms  omnc  Sc  crcditoris  adioncs  cxprcf- 
scmandatas  &:  ccllas habcac:  fccus  crit  fi  rcliqua  duntaxat,  vulgo  arre^ 
y^^Atannui  ccnfus  &c  rcdjcus,fcu  qu.iiuicatcm  cxrcliquis  illis  dcbicam, 
crcditorccflcrit:  Tunc  cnim^ili)  dcbicorcs  corum  rcliquorum,pro  vi- 
rilibus  tatum  conucnicntur  non  m  folidumj  qiioniam  fua  natura  ics 
'  ccfTa  fit  diuidua.iia6^cnuscuniloiucuarcoc6ccacQtcei:osacreditore 
mandacx  funcadioncs. 
Sp/w^s  f>ro     Succcdic  qua^ftio  dc  co  qui  cum  pr o  alio  foIuerec,non liabuit  a  crc- 
ttt»       ditorc  m.uidacasacl:ioncs.  Primo  hicdiciturius  &adionemaIccrius 
^JJJJJ^  non poircab.ilio  dcduciiniudiciumabfquc  ccffionc  crcdicoris,  quia 
indcbitorcmalccnus  quimihiobhgacus  non  cft  a£lionc  pcrfonalcm 
nonhabeol.  j.D.profocio^Accurl.  in  l.vlt.C.quandofifcus  vclpriua- 
tus#cxccptacauladoris,proqua  mnritus  agct  vtiii  aclionc  ,quamuis 
;jJ^*^j^nonhalicatmandatasa6tioncsab  rxorcficrocero.  Idcmin  cmptionc 
noimniSjl.  licum  cmptorc  D.  dcpadisi.      7.  2cl.8.C.  de  h^rcdit. 
vclad.  vcnd.  Ideminnonjincdatoin  folutum  d,  1.  vlt.  quando  fifc, 
vclpriuatuSjl.  cum  conucnit.in  finc  D.dc  pignor.  adione.  Idcmin 
nominclcgato  1.  cx  lcgacoC.  dc  lcg.uis.Idcm  in  nominc  donato  i. 
•  illam  C.  dc  donat.  Similiccrinccrplurcs cucorcs,qiiorum  vnus  foluic 
minoripro  concucoribus I.  2.  C.  dc  concr.uio  ludic.  cutclx,  &!.  1.  §. 
&fiforccD.dctutcla:&:racionib.diilrah.Pupillus  ctiain  agic  cxfti- 
pulacioncfui  cucons  quamuisno  cciTai.quotics  p.D.dcadmjnift.cut. 
Idcraineoqui  Titijnumos  lub  eiuidcm  noniinc  crcdidit,acpollca 
Ticius  nomcnrcprobac,  vc  eftin  1.  4.  C.  ficcrc.pct.  In  his  caiibus  cx- 
ccpcis,  quamuis  omilfa  fuerit cclfio adionum,  Tamcn  competct  vti- 
lis  adio,  qu^"  dircctxa(5tionis  etFc£burahabcbit,  idcmquc  ius,vel  per- 
fonalc  vcl  rcalc  velhypotecarium,vcmuIti  Dodlorcs  notltpofl:  Bart. 
in  l.r.C.dcadion.&obiigat.  cxl.  7.  eod.  tit.  &  d.l  vlt  C.  quan- 
do  fifcus  vel  priuat.  aliis  mal^  concradicentibus:  Cum  adio  vtilis  fuc- 
ccdac  in  locum  &  vimdiretecl.  1. 7.  C.  dead.  &c  obligac.  Nama£bio 
vcilis  datut  &quaiiceditur  per  icgem:lex  vero  non  minorem  vim  ha- 
bcc  quam  homkiis  cd&o»  vtaiunc  Quo  reiicicur  concraria  (cncencia 
eorumquinonben^fennuttCinilUscafibusexcepcis  quibus  Iinecef^ 
jQone  crediconscompetita€tiovcilis,non  competere  ncc  cransferri 
ius,  priuilegium  &  pi|nus  primacob]igacionis:ia  verdfruftcitcntaac 
.  probare  ex  i.  7.  C.  de  pcittil. 6ia,  &  ex  gb(Ia  legis  1.  C  de  iis  qui  in 
.prior.  cred.  nam  is  mak»  adhunclocum  proprie  non  perctnet^ 
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ied  tantiUn  adplnres  credicores^quorum  primus  dimiilbs  ef^  vel  iacis- 
hStos  per  (cquencem  creditorem>qui  lioc  modo  in  phmi.  locum  fuc- 
cedtc,  vc  no  tac  Aau£  in  eo  cic. 

Cicraiibs  cafnsexcepcos  qui  pro alio  fbluic  abfque  ceflione  a^o-  f '  'f'if-* 
nis,  cum  per  loiucionem  exnnoa  fic  obbgauo  >  non  excac  amplius  vis,  hmmm, 
effirftus^nypoteca, &ius  pcinue& diredaea£tionis,1.5.  Cde  priuile- 
giofifci,  Accurr.inl.i.ingIoi!avit;  vcrficfi  extraneus.  Cdeijs  quiih 
ptior.  cred.  locum  fiicced.  Sed  quiainiquum  fbret  fi  debitorliberatus 
ex  aliena  pecunia  U  iaAuca  locupietior  fieret,  l  namhoc*de  cond. 
indeb.  Qm  pro  eo  ibluic,  in  eum  agecaAionenegociomm  geftonim, 
vc  pro  iiberationefiia  fi>hitum  refiituat,eius  negotio  vtiiiter  gefto>l. 
SoiuendO)  D.  dencg.eeft.  Sed  dkmluec  aftiofit  cantdm  pecfonalis^ 
qiiia  ica  fiiluit^  nnllum  nabet  ius  jiypotecs^  nec  fiiccedit  vanU  adioni 
cceditoris  cni  fi>iuit>non  accepti  cdGone,  yc  ex^locis  pncdtads  colli- 
gicur>h6cc|ueleuis  noneftmomenti. 

A-D  L.  MODESTINVS,  y6,  !  ' 

D.  O  fi  SOLVT. 

N  hanc  di(putationem  incidic qusflio  huius  1.  de  eo  qui  non 
fuum,  (edalcerius  dcbicum  (bluic :  vel  qui  cumabjs  reus  &  de»  ^ 
bicor  commune  dcbicum  foluit  credicori,  ncque  camenab  eo   .  . 
aiandatas  habuic  adiones  cum  foinerec  Vcrumpoft  ibiurionem  ita 
£ii5bam ,  &  pofi:apocham vellibecarionem ei  finc  ccilionc datam &  e-  ^ 
pniflam  {  dcniquc  pod:  extin£bm  obligarionem  &  adtioncm  vaieac  fiimiimm 
mandacum  bc  cefiio  adionum  ipH  fa^aper creditorem.  CJuxftio  va-  ^ 
ria  non  folum  interprctibus,  fccl  cciam  ipfis  authoribus  iuris,  nam  in  d.  'p^fikji 
/  i.  Modcfbnus,  dcroluc.i.ii.l.i4.C.dcfidciufr.l.fidcmflbr,D.cod.rit.  Aww. 
&  l.alcenus,  19. in  finc,  D.  dc  cucclar  &:  racion.  difirahendis.  Obliga^ 
tio&a^o  qui  folucione  pcrcmpta  eft,  non  potcnrampliuscediicrc-  iSl^^iM^ 
ditorecuinihilamphus  dcbcrur,:  quod  non  cftj  non  ccditur,  &  qui 
pro  sdio  (bluit  fine  ccflionc  adionis  ,  nimium  fiipinus  cft  ,  ac  ae»» 
iidiz  deditus ,  ncc  ipfi  msfuccurnt&extindamadioncm  cxrurcicat. 
1  pupillus,  D.  qua:in  fraud.crcd.  Itaqucnon  vcccura6tionc,hypocc- 
ca,  &iurccrcditons  cui  foluic, nccfolidi  pccitioncm  habebic  concra 
debitorcs  quos  libcrauic,(cd  a  finguiis  cantiim  portioncs  virilcs  atquc 
diuifas  rcpctct  atlionc  perfonali :  putaprofociofi  focij  cxiftant,!.^. 

pro  focio,vcladioncncgotiorum  gcA:orum,vt  in  fpccicl.  i.  C.de 
ii(5tion.  &:oblig.  vcladioncfamilia:  crcifcundar,fifinccoha!rcdcs,  vc 
cflrin  l.i.tlcvcrb.oblig.  &:l.ha!rcdcs,D.famiI.  crcifc.  Imo  a  cohxie- 
(dibusfingulisYirilcscantupixcpcci  nonfoli4um,quamuis  adio  pco 
.  '        "  ''  "  Oo  ij 
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bmnihus  roluettti  mandata  fueric,nonnuIli  crediuit  ex  S,CJ^  vc  imh 
di^umeft.  Ad  regulam  (iipeciorem  excepdodacurinhacl.Mode* 
^  Itinusj  nempe  4x  in  toiucionis  &  liberacionisad^  conueniifec ,  vc  po- 
*ftea  creditor  foluenci  mandarec  afkionem»  ac  nifi  tunc  conue^erit, 
fion  poffe  mandari  $c  cedi  poil  iblutionenL  £  contratio  etiam  poft 
jiffmo'  ^olutionem  ma^dari  poiTe  a^tiones  ei  qui  pro  alio  (bluit»  didcurin  L 
tmK  .   Papinianusy  D.  manjdati,  1.  Stichum,^.  fi  mandato,D.de folution.L3tf. 
in  nnc,  D.  de  fideinil!  1.5..lficonuenerit,  D  .quib  .mod.pig.vel  hypot. 
jfbl.  Imoetiaminuicumcreditorem  cogiadccdendum,  inl.In  ^edi- 
cote»  D.  deeiitdion.l.ilrcsobligata,  57«infine>D.deIeg.i.l  .domi- 
.  .     nus,xj.inprindp.D.dcpcciLlio'Jbgato.  PJcriquelntcrprctum  hanc 
2'S!wJr  ambiguitatemtolluntadhibitadiftin<^iGncrcquenti,£A:/»/i»r/^w  dit- 
iimilitcr  obligatis,  ii  vnus  totum  debicum  fbluitnon  mandatis  {ibi 
cikn£blueret  a^onibus ,  is  poftearedc  pctcc  vc  ad^iones  fibi  a  credi* 
torcccdantur:  quo  (enTu  accipiunt  di^Uml^  Papinianus,D.mand.dc 
fimiics  11.  qux  tradunt  ex  poft  tado  pofle mandari  i^ones.  Sin  ver6 
ex  pluribus  debitorib\is  iaidem»  & eodem  modo  obligads  vnus  to- 
tum  folucrit ,  tunc  ccnfionemadionum  ficri  dcbcrc  in  ipfb  momento 
&adurolutionis  &  iibcrationis :  pod  fadam  ceflionem  nil  prodeiC^ 
hecque  dici  in  hac  1.  Modeftinus.  Qua:  fi  velis  ccrtiiis  ac  propius  cx* 
ctttere,(an^  res  diftinftionum  {ii^  diUiLiipnura  cof^fuApii^  o^Icuiiabitur» 
vcmonet  Cicintopic 

Dicig^turmagis nude  &c  vtilitcr  quod  qui  pro  afio  foluit  l^Kmte 
non  coaAus ,  veiuti  in  fpccie  lcgis  i.  C.  dc  ad.  &  obiig.  Vel  inuitus  & 
coa£his,  veluti  pro  dcbitore  fidciuirit,autcumcoinrolidumreus 
cft ,  potcrit  hic  in  lolutione  cogcre  crcditorem,  vt  eodem  adu  &  mo- 
mcnto cedatfuisadionibuSjncqucalitcrci tcnctur folucrc  :  vocatur 
in  iurC)  Bcncficium  ccdcndarumafhonum  j  quod  habct  rolucnspro  fuis 
corrciSji.ij.  D.dcfidciull  l.zi.  Cco.  I.z^.  D.dcadnnn.tur.  l.io.$.  vlt. 
D.dctut.  &:dcr.at.  dccrah.  Si  vcrojrtcfolucncincautuslinc  cc-irionc 
adionum:  lus  ita  diftinguerc  vidctur,  vtfi  iljenil  cxfuocapicc  vci 
proptcr  fc  dcbcat ,  fcd  cantum  propccr  alium  pro  quotidciuiric,vcI 
mandauic  vt  quidci  darctur&:  credcrccur ;  dcindcproco  foiuit  vc- 
rum in  inllrumcnco  folucionis  &  Iii)cracionis ,  non  curauic  iibi  a  crc- 
dicorcccdiadtioncsconcrarcumfcudcbicorcm  principalcm  pro  quo 
^biuic:  niliiiominuscamcncxpoftfaclo  rc6i:c  mandabuntur  aclioncs, 
cxarg.*Icgis  cum  is,  5^^.  D.  dc  fidciunbr.  Quoniam,  nujKiuntglrtJJx^  cii(- 
iimilitcrobligati  fiinnftcqui  foluic,  Scillcproquo  foluitur :  qui  ibluix: 
vtfidciuflov,  &:  i^pioquofoluiturvt  rcusprincipal  s  dcbct  :  hocquc 
jncra conllac  fubtihtacc.  Alia  racio  vcrior  cll: ,  fciliccc  quia  cuui  fidc- 
^uiTor  foiuit,  lioc  agcra  mt^iiigicur  v  c  ic  iibcrcc  a  iidciunioiic ,  non  v|; 
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iei  6i  debitbtis  pdndpalis  obligacionem  omnino  extmgxt :  imo  fioc  / 
agit  intenditqttc  yt  ea  maneat  contca  reum ,  ideo  numtntobligstiotm      *  f  }  - 
yt  fcribitur  in  d.  L  f      conuenerit  in  fine,  V>.  qoib.  mod.  pig.  fol.  l 
£t  eo  fi  poft  iblucionem  maocnc  obligaciones»  pQUuac  «edi  a^ones.  |' 
Adde  quod  cum  fideiuflbr  ica  foluic ,  yidecur  dare  precfum  adaonum  i 
fibi  p6K  4<redicore  cedendarum ,  vc-eft  in  fine  huius  l  Modeltiniis. 
£c  ctedicoryiii^W,  magis  accipere  yidctur  predum  fiise'a^onis»  \ 
quamiblucionem  obligacionis*  Fideiuflbr  ibluic  in  id  pr«cium,  fcu  \ 
pro^  precio  cedendc  p6(l  adibnis ,  pocius  quim  pro  tocaobligacione 
conccareum  omnmo  diflbluenda  &  extinguenda,  iuxca  d.  l  Papinia* 
BUS,  D.mand.d.LStichum,de  (bluc.&  alias  fimilcs,in  quibus  poftfolu.  ] 
-dohem  fadani  valeccefiio  adionum  Quinimo  in  ifta  fpccic  vidctuc 
credicorem  inuicumcogipofib,  ycpofleacedacadionibusfiiis,  dum* 
modoidabco  pecacurfine  vllaeui&ionis  obligadone^acque  manda- 
cum  &c^(rioiiantpedculo  eiuscuiccdituradio,l  in  creditore.  D.  do 
euid.1. firesoblig.it.i,  ^7.  de  Icgac  i.  &l  dominus,  D.  de peculleg. 

Altera  pars  diilindionis eft  de  eb  qui  cum  alijs  reus  obligatu^ue 
cadem  &  fimili  obltgadoneincegtum  debitum  crcdicori  ioluicpro  fo 
&  pro  focijs  vcl  correis :  puta  ciim  ex  pluribus  eiufdcm  obligationis 
fideiufibribus aliquis Ibluit ficinfiii  ipfius,  &  in confideiullbrum  libc-  pj^/^^^ 
radonem:  Itcm  cx  pluribus  nominatoribus  rutorum ,  fiue  edam  Ma-  ttp,o 
giftratuum  &  Oificialium :  Ex  pluribus  mandaroribus :  cx  pluribus 
coharredibus:  cxpluribus  tatoribus:  ex  pluribus  rcis  dcbcndi,  quos 
omncs  dicunt  efTe  vniFormitcr  obligatos :  Si  vnus  pro  fe  & (bcijs  totu 
dcbitum'prarftitcrit,  atquc  infolutionis  &:  libcrationis  inflrumcnto  ' 
ccffioncmadionis  malc  cautus  omiiint:  is  poflca  inutiliter  habcbita 
Crcditorcccfrasa£bioncsaducrru';  corrcos,  rocios,  vcl  confidciufibrcs^  ' 
•  J.  vt  fidciuiror,39,  D.  de  fideiuir.  qua:  Hc  intcllcda  non  rcpugnabic 
didx  i.  cuni  his,  36.  D.  cod.tit.  Nam  ca  Icx  ^6.  traclac  dc rcgrclTu  Hdc- 
.  iuflToris  contra  rcum  pnncipalcm,  vtin  1. 14.  C.  dc  fidciufiT.  Illa  vero 
Icx 39. traclat dcregreifu  fidciuiloris contrafocios  vcl  cofidciuflbrcs, 
vtin  1. II. C. defideiulTor.  Illcigitur qui  ira  foluit,  poft  fblutionem 
^'poft  Iibcrationeni  fadlam  ,  inutilitcr  accipict  ccfiioncm  artionuna 
aducrlus  contutorcs  &:  confidciuirorcs,  d.l.  Modcftinus,  cum  1. 20. dc 
tutclx^^iationib.diftrah.  Nccaduerrusalios  fimili  &:  vniFonni  obli- 
g:\tionc  fccum  obligacos,  puta  vairallos,  fcudalis  alicuius  obfcquij,  vcl 
ccnfus  in  fiDlidum,  vt  inos  clt,  dcbitorcs  cx  vna^ifdcmquc  obligacio- 
nc  Scadionc.  £xiis,  inquaiTj,  omnibus,vnustotuin  dcbitum  {olucns 
non  ccllis  a  crcditorc  aclionibus :  poil:  libcrationcin  fcmcl  cnnl]am 
fruih.ijK-rct,  vclcurabit  fibimandanaclioncs,  d.I.  Modi:fimus,d.l,v;; 
^ dciuiior,  D.  dc fidemirgr.  d.l,  11.  C.cod. 
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^ij!  A    Excepdo  vna  eft  in  dX  Modefhnus^  niii  cibn  folutio  hBoL  eft  con^ 
ZZneX  iienifletvt  (bluenti  mandarentucpufteaaftionescontiacaeteros  de« 
fe/ijSer».  bitores :  Solutum  enimintelligitur iub  condicione,  S$ pofle^  adafow - 
s£iiones,Qux  condidoimpleripqcefticeflispofteaa^onibus.  Vnde 
cautio  vel  cautelahxc  eritin  taliceifionea&onum  poft  fbliicionem^ 
&libecatiouem£i^  vtadiidaturhoc  antea  conuemfle^ciimiblutio. 
&  libeiatio  vel  apocha  fiebat>  vt  poftea  cecferentur  aAiones,  &  ceffio* 
nis  inftrumentumlepacacim  p6ft  (criberetur,  atque  fub  eaconditione 
integrum  debitum  niiflefbiutumab  eo  cuip^ftitacedunturadiones. 
GonttaeamautelamaUusobiidethuiuiinodiclaufidam&Lconfeffio- 
nemnonafcnptaminflrumento  foludonis  &  Uberadonis,  non  poile.' 
callido  cometo  fingi  6c  {iipponi  in  pofterion  a£bi  Srinftrumoto  ceflio  - 
nis.  puto  eam  cauaonem  &  confeflionem  probari  debere  in  cefrionc 
aAionum£iuorabili:  fdlicet  cdmquis  coadus  ( puta  fidciufror )  &  4 . 
crcditorc  vcxatus  alicnum  dcbitum  exoluit:  Non probariin  ceflione  • 
a^onum  odiofa ,  cum  quis  vltr6proalioroiuit,&alienama£lionem 
ledimitimprob^.  Accerte  qui  nullo  modo  obligatus  vltro  &  (ponte. 
pro  alio  foiuic,  non ceflis  iibi  a^lionibus,  atquc^ofthicredcmptor^ 
a£donis  curet  fibi  acreditore  ccdi  &mandan  adiones»  mandatum. 
hocnil]lumcfV,ciim  a£lio  nulla  rupcrclTec per  iblutionem  extin£b> 
qux  fpccics  eft  legisi.confuik  gloflis  intcrprctum ,  C.  dc  adion.  dc 
oblig.  inJiis  autem  omnibus  quoties  inutilis  &  nulia  c(l  talis  ceflio 
a^onum,niIiilominus  tamenfoluenddatur  adlioperfonaiis  ncgo- 
tiorum  gedorum  aducrfus  eos  quos  hberauit :  nonquideminfoliduj» 
nccexcaufa&iurc  vcl  hypotcca  primaf  obligadoms,  nam  extinda. 
e(l:  fcd  in  lioc  tantum  vt iinguli4eparadm  pro  virilibus  pordonibus 
repcndant ,  quod  folutum  cft,  vt  fup.  monui. 
i>tfi»ki»     Supradida  cx  confufis  &  obfcuris  Inrcrpretum  didis,  vtcumque 
Vlfilf!^  digcnimu.s,  qiiamuis  aliterbreuiuftiuc  &  faciliiis  dici  pofreexiftimcm. 
dinMqn*»  Pnmo  rcgulamrcu  dcHnitioncmcertam  acgcncralcmtradi  innoftra 
^9m$.     1  Modcftinus,  &:  fimilibus  fupra  citaris. Cejhonvm acl-/ontf  fadain  cx in-  ' 
tcruaiiopoft  ioiuciunem  &: libcrationcm  cmillam  non  vAlcrc,quia 
ratio  iuris  ciuilis  &  naruralis  non  patitur  cxcin^flx  pcr  iolutioncm 
obligarionis  adioncm  vll.im  fupcrcfrc,  ac  ccdi  poflc  adioncm  qux 
non  cft.  Cui  rcguhr  non  i  cpu<;nac  dida  lcx  Papmianus,  D.  mandati, 
nccdida lcx  St]chum,§.li  mandaco,dc  foluc.  cum  d.l.  56.  dc  HdciufT.d. 
15.  D.  quib.  mod.  pig.  vclhypot.ibl.  Amnt  cnim  gcncrahtcr  tantum 
adioncs  ccdjJcbcrc:  non  affirmant  valcrc  ccllioncm  adionum  ita 
fadam  cx  inccmalJo. Soi.i,  ci  rcgul^  vidccur  obilarc  lcx  Si  res  obligata, 
■dclcg.  I.  cuml.dominus,  dcpcculiolcgato,  inquibus  cx  inccruallo 
ccduntura<iiiOucs ;  fcdin  promptufolutiQ  efl ,  mijs  duobus  iocis  Ipcj; 
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cialcscflccafus, &fingularciusmcaufateftamenti,  quae  plenius  cx- 
taiditur  contni  iuris  rcgulas ,  vt in  noflris  libris  vulgatum  cft.  Quo- 
circa  cx  cafu  &  mrc  fingulari  corum  locorum  male  lijpradidam  regu- 
lain  gcncralcm  conucUcrcs.  Ad  hunc  modum  cuitabis  circuitus  &c 
amb.igcsdiftjnclionisprxccdcntis  dc  obligatis  fimilircr,  diflimiiiter: 
vnifbrmitcr,  difFormiter:  prartcr  quiim  quod  talis  diAin^o  cuerci 
yidcturcxl,i4.  C.defidciufr  &L  cum  ijs,  D.  cod. 

Coctcrum,  quiaisquiproaliofoluitmandatis  fibi  adionibus,  hoc  siplMfai 
tantum  quodrc  vera  dcdit  crcditori,  a  debitorc  cxigitac  rcpctit,I.pcr  f'^„7 
diucrfas  C.mand.Qu.i:ritur  an  audicndus  fit  dcbitor  contra  fcriptura  7«"»  vrr* 
ccirionisobiicicns,  minusa  dcbitore  folutu  fuiirc,m3iorc  vcro  qua-'f*^'**'*"^ 
titatCinftrumetoceirionisadfcribi  foIuta,vt  farpc  vfurpatur.quinicri- 
pturc  &  inftrumcntoru  probatio  iiic admittatur  ncmo ambigit.  Qjjid 
li  dchciant,ac  dcbitor  pcr  tcftcs  id  pr^^ftarc  vclit,pcr  ipfum  etiam  ccdc- 
tc,quc  de  rci  vcritatcintcrrogari  pctit.Gallixlegibus  &  S.  C.tisaducr- 
fusinftrumcntum&fcripturamautenticam  non  amittitur  contiaria 
tcftiumprobatio:  contrariam  cxaliis  fcripturis  fidcmfaccrc  oportct; 
Vnde  nequc  teftium,  nequc  ipfius  ctiam  ccdcntis  qui lus  nuUum  am- 
pliushabct,  quiqueabhocncgotio  dcinccps  cxtrancus  cft,  tcilimo- 
nium  hic  rccipi  debetcontraccfrionisinftrumcntum,  &:conrra  cum 
qui  foluit  ccllisadionibus.  Intcrprctcsiurisaliud  dcccrcnt,  cum  vo- 
luntccdcnrcmintcrrogan,  &fidcmfaccre  contra  cclfioncm  &  con- 
traccflion.uium,  maximcfipcrfonaccdentishoncflafit  &:  proba,  vc 
inquiunt.Idqucboni  iudicisarbitrio  difccptarifcribuntin  tradatu  dc 
ccflioncailionum.  Hoc  cumillis  fatcor,dcbitoricontra  ccflionarium 
tlariexccptioncs'omncsquas  debitor  crcditori  ccdcnti  obiiccrc  po- 
tuiflct,  tam  cx  perfona cius,  quam  cx rc  ipfa,  dc  qua  qusericur.  Excm- 
plum  cil  in  compenfacionc^quaE  opoonecur  eciain  ci  cui  mandatz  func 
adioncs,  fi  quid  credicor  cedens  aebcbac  ei  debitori»  concra  qucm 
mandaricadiones»haseiiim  cedere  non  pocuit  in  pr^iudidum  cius 
quod  vice  mucua  debebacalceri>  necin  preiadidum  compenfarionis^ 
aiioqui  fra^s  d^bicori  fierec. 

Tocum  hoc  c^uii^fninec  ad^eum  oui  debicum  alienum  4e  re  fir 
pecuniapropriadiiroIusc.Quid(iinoblcuroeftande  pecunia(ua,an  soiMrit' 
ver6  de  pecunia  &  re  debicods  folucionem  fecenc.  hoc  dubicsiri  (o(cc  'r'"  ''^"> 
ciimcreaicorinapochaieu  hberadone  dixic,  cauicque  (e  acccpiflc  a  ^^/^ 
Tinodebitore(uoviginu,fibinumeraca  pcrManiium>  velperMa> 
uij  manus,  vc  vulgus  aic.  0caucumef{ec>  decuiuspecunia^numcratio 
hOoiGXf  an  de  re  Ticij  debicons,  an  Mxuij  foluencis ,  res  dubitacione 
carerec.  Sed  hoc  cacico  6e  omiiTo,  an  diccndum  fic,  de  re  debico>'is  (b- 
ludonemfitAaminccIligi?  Quiacredicordixicfisidebitoreruopecu*' 
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niam.icccpifTcjpcrmaniis &:mimfteriuni Ma!uij:ita  vtopcmcantunr 
M^ui)  dcbicor  vfus  vidcatur.  An  vero  potms  dc  pccuniaMae- 
iiij  folucntis  numcratib  facl:a  ccnfcbitur?  Nam  ab  co  pccuma  pro- 
ficifcitur.  In  hac  ambigui  tadi  quxftione  mquifitio  vcritatis  tolli 
non  potcft  ,  vt  fcribitur  inl.  i8.  C.  de  folut.hoc  cft  vcritas  crui  dc- 
bct  cx  probationibus  atquc  prxfumptionibus,  qua:  ncgotio  crut  pro- 
piorcs ac  vcro  fnniliorcs,  cx  quahtatc rcrum,  loci,  tcmporis,  pcrfbna- 
rum  ahifquc  mdiciis,  quibus  fitinquihtio  vcriiatis,  Mosrcgionisin 
illis maximcinfpicicurh fcmpcr D. dcrcg. iuris, confuctudo  vtriufq; 
patristam.  1.  12.  D.  dcpignorat.  ad.  atquc  mhoc  cafu  pccunia  de- 
bitoris  numerataintelhgitur,riMa:uiuscamroluit  tanquam  procura- 
tor  vclactor,  vclinftitor  dcbitoris,arg.  1.  vlt.  D.  deinftjtor.  Idem  Ci 
apocham  &:  libcrationcm  a  crcditorc  datam,  vcl  chyrographum  Sc 
tautioncm  dcbici  a  crcditore  redditam,  Msuius  debitori  rcddiderif, 
aig.  lcgis  2.  D.  dc pad.  iegis 7.C.  dc remiili pig.  1. 15.  C.  dc  lolutionib. 
£xquibusdicescireidciQius,ii'caucio  debiti  reperiatur  pcnes  dcbi- 
torcm:  adhuc  magisidcm,(iiUe'debicor&cautioncm  dcbiti&apo- 
cham  illam  penes  Ce  habcat.  Si  vec6  nulla.  huiufmodi  probatio 
vel  prgrumptio  fit  aduerfus  Mguiiim  quod  de  pecunk.  dcbitoris 
jfoluerit:  diccndum  eft  in-dubio,  M^uium  dere  it  pecunia  fua  rohiiirc, . 

<  vtcolligicure]tdi£b^l.i8<.C.deiolut.maxtm^fi  Mj^uius  cautionem 
debid  k  creditore  rcceperit,  eamque  penes  Cc  habeat.  Atquc  id  dtci' 
dubiume((>fiinliberationisinftrumento  eiceif^fuerint  adiones  co* 
tradebitorem.Idemiudiciumerit>  quamuis  nullaper(cripta  fuerit 
pocha(blu^oniS|ied  liqiiidjb  confbt>probeturqucryngrapliam  &  caa- 
tionemdebiti^acredicoretcddicam  ^iifle  Mzuio,  cum  pro  aUo  fol- 
ueret^eamquc  fyngrapham  velcautionem  M(uiusadhucpenes/e  ha- 
beat.  Quae  duo  (in  noc  caHi )  H  nonappacecent  &  con(larent  >  debi- 
cor  aMsuioeam  caucionem  vindicaret».aut  repeteret  condidion^. 
<x  legex.  C.  dccondi£b.  cxlcge^Niiicreditoriiiperueniens  eamcau* 
«ionemdebici  quafilibi  fubrcp&un  &  non  diffolutam  aiTereretac  vin- 
dicaret.  Inquafadiambiguicontroucrfiaprobationqsfeftium  recipji 
verumeftiureciuili,  notaturinl.i8.C.dcfolitt.  Eciammregno  Galli^ 
Ittpra  centum  hbeilas,  auiafides  rcripturar  hlc  non  oppugnatur  pec 
contrariam  teftium  prooationem  y  Ccd  tantum  quaeritur  de  (cripti 

ambiguitace &  dubiecate  explicanda  &  detegendi perteftes, &  ina- 
ximepcr  cos  qui  negotio  pcjcrentesaftucrunt»  vtconfulti  Pragmarici 
CraduntadRcgiam  coniHturionempoft  Interpretes  iurisin  l.  gene- 

jBiUtefrQ.dG.aon  nttmerat.£ecttn.liaacmendis9,Cdeiidei^^  ' 

m 


Diyilizea  by  Googlc 


149 

DE  LIBERATIONE  PER  OBLATI-ONEM  ET 

;  OBfigNATZONfiM  D&BITZ  EACTAM  A  DSBIT^KE. 

I E  B I T  o  R  ibla  dciiunciaiionc  &  intetpeiIatione£i£ta  loco  ic 
ccmporc  opporcaho,  conftiniicur  ia  mora,  I.mora,D.de  vfiir. 
I  Crcdicot  non  vtique,  n  iTi  praccer  interpcjiacionem  fiat  obJa-  y,,^ 
tio.dcbiti  tocius :  nampartisobJatio^nonfuificeitc,  nccpnitcm  dcbiti 
crcditor  tencretur  accipcrc ,1.  obfigiiacione cocius  debia,  C,dc  folut.  •-^» 
L  tutor,  $.  Lucius,  D.  de  vfuris.  Quac  commonis  rcccptaque  cft  fcnl^*"'' 
tcntia^^uain  fruilra fcholaftici  quidam intcrpretcs inl  z,  D.  de  vcrb. ' 

obhgat.  conuellerenitunrur,  vtcolocopoftcadiccmus.  lurcquidcm 
ciuihdiuidiiT  obhgationispartemruam  Hnguli  hasredes  prscftanc  &  . 
otferunt  muico  creditori,  proptcr L  ea qua:,C.  famiL erdkun.  pr^ner 
quamin  clegantirpecielegisFjflulas^infinc,  D.decontrah.  cmpt.Dc 
prctio  cx  cauHi  emprionis  dcbito  quod  indiuifam  caufam  habet;  ac 
in  Iblidum  pixftatur  ab  cmptoris  lixrcdibus :  excepto  eriam  dcbico 6C 
iure  hypotccario,  quodindiuiduum  vulgo  dicitur,  vt.infradicemus. 
Integrum  igitur  dcbitum  oftbrri  debct  opportuno  locofic  congruo  n^UST 

temporc,cxI.i.&L3.  D.deiniusvocando.  Congruum  tempuseft, 
licctantc dicm  oblatio  fiat,  quia mcdium^  tcmpus  pro debitorc  eft,l. 
Ciim  tcmpus,  dc  reg.  iur.  Nifi  ex  rei  &  debiCLquahratc  conftct  dicm 
folutioniadicaam  cfTc  gratia  crcditoris  :  vtm'  ccnfu,  necnon  fcuda- 
rio  &:  cenluaii  dcbito,  vcl  foiario,  quod  certa  dic  inferri  dcbct,quod- 
que antc diem malc  offcrrct  dcbicor aut vaflallus.  Opportuno  quoq;  J^»" 
loco  debct  ficriobLuio  J.  quiRomx  Jnprincip.  D.dc  vcib.  oblig! 
Ibiciimcrcditor&dcbicor  Roma-  c/Tcnt,  dcbicor  folucrc  promilit 
inlonginquaProuincupoflmenfcstres:  &  camcnftacim  Rom.x  pe- 
cuniamobculiccrcditon.  RcIpondccSceuoIanihilommus  pcci  pccu- 
niam  mProuincia,ncc  valcrccalem  obLicionem.  Scdaddunclnccr-  . 
preces  in  ca  fpccie  pocuiftc  Roma:  fbrrcm  otfcrri,  fi  pra:ccr  cam  dcrur  J^"-^" 
omncidquodcrcdicorisiriccicftalio  loco  tolui  quamquo  promillum 
cft,arg.Icgis  Isqm,  D.  dceoquodccrcoloco,  &I.pecuniam,  D.  dc 
coinpcnfac.  vt knj)fit Paulus  Caftrcnfis.  Scd  iioc ica  verum  eft  fi  cum 
intcgraforceoffcraCucccrcapccuniaprarrensproca  vciliracc  loci  feu 
jtfo  damno  dcincerefire.crediroris.  i  Iccm  fi  dcl  icor  iiilcipiac  cafiim 
forcuicumpecuniaeadloCttmpromiiTumimporcanda:.  Namm  riculis 
Deeoquodcertobco^nonmod&damnum,  icd  cciam  vcihcas  omnis 
loci,  ac  incereiTe  damni  &  lucri  vcnic  in  adioncm  de  eo  q  u o  d  ccrco 
locadaridebuit,fiibinondecur.  Dd>itoraucem  tenecurad  domum 
creditorisire.pcr  (e vel^er  Procuiatorem  vt  cum.  mcerpcllcc,  ciquc 

reih  debicam  otfeiac»  nifi  cecto  loco  &  die  cerca  dcbcacur  cx  icgo  con- 
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DE  OBLATIONE 
mdus  vd^eucli,  Barc.&cactedinL  iteiniiia,  D.  deconifac  piecaniar. 
ohUti9    Vuko/iuplicem  obladonemfaciunc.  Vnamquflere»  feu  prx^entt 
-         pccuniafic.  Aliamj qus  verbo  cancum :  vccum  debicorcefbco  didc 
ci^edicon  (epacacum  pecunia  numecare,  in  princip.  didael.  qui  Rom^ 
voImSi  Dubium  eft^aniiaec  VerbdUyyt9i\mti  obiado  fola  iiberec  debicorem» 
J^H^"  non  accipicnceaedicore.  Videturiiberareind.?.QniRebmat,S.Seia» 
cumin  l  Ex  przdijs,  ii.  C.  de  viiir.  vbi  per  obiacionemnudam,  id  c% 
verbo  fii£bm  (biuicur  anciciirefis :  &  in  1.  Si  (oluturus,  59.  D^  de  fbiuc. 
vbi  debicorefoluereparaco,  crcdicor  non  acdpiens  in  moia  conflicui* 
tur.  ParacusroiuereiniurcjidcftjOW/tfiowemw^oyic/Vni.  Rurfus  in 
1.  Qui  dcccm ,  it^incip.D.  de  foluc.  Qni  dtetm  chtuitt  creditort,  ^ 
N«i»/«^-/^^''<^^<^^^>inquoaccipiendocrediror  moram  fecic.  Veitmca* 
mcn  econcrario  rcccpra  hxc  fcncentia  cft,  obUtionemfUidsm,  (en  ver- 
balcm  cancdm  nihii  prodcli  c  debitori,  d.  l  Qui  deccm,  S.  idem  rcfpo- 
fum,  in  finc.  Non  emm  ol^tulijje eum  propter  abjcnti.tm  tntellinpot^:  Ab- 
.fentiamvidclicct  fcrui  oblaci:  niloflcrt  qui  nihil  prarfens  paratuque 
iiabet&oftendit.  Huicfcnccndxnon&ocetprindpium  did£l.Qu|  - 
Romx,  nam  ibi  obLitio  rcprobatur,  quiaincongruo ioco  fiac :  vt  nec 
obflat S. Seia,  in  d.l.  Qiii  Romat,  vbi  prxcer  oblacioncm  crcditor  imr 
probe  recufabat  &  htigabac :  ncc  d.  Ick  Expratdijs » C.  de  vruris  ,quia 
non de  vcrbah  cantum  &c  nucia  obladone  loquicur :  Imo  dc  plcna  &c 
idonea.in  dubioacdpidebetmagis.quam  cumalijsdiciipedaleibiius 
cffc  in  andcbreff»  propterea  quod  (ic  odiola,  &  ideo  nudam  obladon^ 
ibi  fufficcre:  nonficin  vfiiris,  vcaiunc.  Imo  vero  vlurar  funcraagis 
odiofa:&gtaue$,  vcconftat  cxcicuhs  de  vfuns.  VndeiiiiJifaccmar 
nudam  oblacionem  no  fiftcrc  curfum  v(urarum ,  fanc  ca  multo  minus 
tnhibcbjccrfc£tumahcichrefis.  Ahx  vero  legcs  &  fcnccncixinquibus 
gcncraliccr  dicicur  oblacione  dcbicorcm  libcrari  nil  etiam  nocent> 
•  cum  intcllie^cndx  jinr  dc  oblationeplena&idonea,cumre££pecunia 
prxicnti,  vt  llipra  didum  clh 
Txctptio'    Excipiunt  vulgo  obfationcm  rci  immobilis  tradcnda:,'pra:ftandx, 
^oUdri»  cxhibcndx:  ncc  cnim  hic  rcs  obiata  aftcrri  fic  reprcfcntan  potcftjVer- 
vniidk    boortcrrcfuflicit.  Ircni  cxcipiuntoblationcm  in  uirc,  in  uidicio  fida 
Afi^*    cxl.  50.  D.dcfohit,  quuauthontas  iudiciorum  intcrprctatiu  oblatu 
cum  etlcctu:  aha cxccptio  ci),(i  crcditor  oblationcni  vcrbo  r.iclam  rc- 
iicit,&  fohuioncm  iccufar  vcl  dctrcd:at:Tunc  cnim  Frulha  iph  orfcr- 
rctuc  rcs  &c  prclcn^^  pccunia quam  rccu^ir  accipcrc,atquc  fok.tioncm 
&  oblationcm  rcprobat ,  qui  cafiis  clTc  vidctur  dichr  1.  qui  Roma-, 
Sci.uD.  dc  vcrb.  obhg.  cuin  lcgc  Intcrdum  in  tine  D.  dc  folut.  notat 
P.moruut.  &:  ah)  in  cap.paitoiahs,  dcolhcio  ordinari).  qu^ni  xquifli- 
.  mum  cil  in  debiCQrepecuniam  iiabcncc  domi>  dc  faciK  loiucudam,  vc 
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M.  quod  G.  Ephefi  D.  de  eo  quod  cerco  loco>debicot  ceflatur  Ce  para- 
tiimloiaeiie&  creditorirem  olfcrt,  credi^rtecu(ac,iiDpedicquc  folu^ 
cioneni,  prefens  pccunia  ipfi  fruftra  alFerrctur  &  oiferrctur ,  (bfficitqj 
oblaiio  verbalis.  Idem  dk,G  res  dcbita  per ferri  &  prefens  p£ferci  £icilc 
nequcat,  vc  eflin  magna  quantitace  liquidonim,  vcl  aridorum ,  vel 
etiam  animaliumdjBbicorum,  ficut  de  rebus  immbbilibus  fupradidum 
eft.  DD.  in  1.  fi  mora  D.  Solut.  matr.  excra  illos  caius  in  domo  cre- 
ditorisyvei  aiio  loco  idooeo  fieri  debet  obi^o  rei  pr^{entis. 

An  vero  non  tancura  pr^fencem pccuniam  in  facco,  in  toiie  ofFerre  . 
oporccCjfcdctiam  numcrarc  crcditori?quidam  hocaffirmantproptcr 
l.cumfcruus  81.  D.  dccondic  &  demonft.  Vcnu||autcm  eftprarie»- 
tcminfacculo  pccuniamrufficcrc,modoprius  &  eodcm  mftanci  cora 
tabellionc  &:  ceilibus  numerata,  &:in  (acco  vcl  loculis  pofita  fueric,ca- 
quc  dc  rc  habita  teftaciojcx  argumeto  legis  3.§.  fi  phis  D.dc  fhtu  hbcr. 
nam  di£Va  lcx  Cnm  feruus  aho  fenfuloquitur  dciationibus  rcddcndis 
&  rehquis  prcflandisjnon in  follc n cc in  facculo  excucicndis  &:diirol- 
ucndjs.  Nonulh.inccprccum  quos  icquicur  Mohnaeusin  hb.  dcvfur. 
pucanc  oblacioncm  nudam  &  vcrbaicm  non  clfc  omnino  inucilcm, 
quia  falccm  mlubcac  &:  impediac  cederc,  auc  ii  vis  incipcrc  vfuras  non- 
duni  cccpcas,  &  nondum  currcnccs,  vcl  non  dcbitas  cx  ftipulacionc, 
auccxconucncionc:  Dcniquc  impcdiat  currcre  vfuias,  quarcx  folo 
iudicis  otficio  &:knccnciadeberipoircnr,arg.  lcgis,  li  foluturus  &:  I. 
quj  dcccniD.  defoluc.  Qu,xdcfinicio  &:rcgula  pcriculofa  cft,  vix  e- 
tiam  vcracumnullolocofacisapprobccur.  Boni&periti  iudicis  arbi- 
trio  rchnqucndarcs  cric,  cx  rcrum,Ioci,  ccmporis  &:  pcrfbnarum  ar- 
gumcntis&  circunftantiis,quas  fccundumiuris  prarccpcainccrprcca- 
bicur.  Vcluti  fi  dcbicor  manifcftcprobcc,  fc pccuniam  vcrbo  oblacani 
in  arca  habuilTc  lolucioni  paracam:  &:  cam  libi  ociofun rcmaniilic,  ob 
crcditoris  dilacioncminiullam,  cumahjs  huiulinodi  indiciis. 

Quod  diximus  rci  prxlcncjs  rcalcm  oblacioncm  rcquiri ,  dubium 
alferc  an  prxcer  cam  obiacioncm  ncccflaria  hc  dcpolicio  &:  obfignacio 
pecunia:  oblatac:  varic  dilpucacum  a  1  uris  incerprctibus,propccr  varios 
dc  carc  locos  in  1.  2.1, 6.  l.acceptam  C.  dc  vlur.  I.  nec  crcdicorcs  C.de 
a^l.  &: obhg.  I.  obfignationc,  C.  dc folut.  l.i.  in  iinc  1.  cuiclis  ^\  i.  D.  de 
v.funs,I.aitPr2:tor§.CGcterum,deminor.  I.  fi  reus  D.  dc  procurat.  l 
tutor  18- $.  vlt.  D.  deadminift.cuc.  Quibus locis  obiauo  non  fufficir, 
aififequatur  dcpoficio,&  obfignariopccunia:  oblacx.Cotrarium  fcri-^ 
biturifi  i.  & i. C.  de  vfiir.  vbi  vcrbum  eft  folum.  0 W////,  &:  a  dic  ^**^' 
obiariom*s  vCutx  currere  definunt,  non  quarntur  an  a  dic  obi ign ati o-  ^^»^.' 
nis,  quamuisdecapriusaAumeirec.  Similiccrin  1.  fi  ibluturus  &:  I.  qui 
dcccm>inprincip.  D.  dcfoluc.  creditorisppnculuamittirur  pccunu 
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2*  »fioblaca ,  fi  cafu  pereacpencs^ebitocem,  ergo  non  eracab  6o  depo^ 
ca.  Ecin d.l.  QuiRoms^n princip.  & in  Seia,  depofitio  non  re- 
quiiicurjCumin  l  incecdum,  in  tine,&:  Kdipularus  fum  Damam,  D.  de 
verb.oblig.acin  1.  cx  prxclijs,C.  de  vrur.  Solaoblatio  foluicari^ichfc- 
iim.  expreifius  in  I.  vlc.«C.  de  vfur.  pupiilaribus ,  deponcio  non  requi- 
ricur ,  fed  dcnunciacio  &:  obcefbcio  repecica  apud  Prarcorem  fufficic. 
Qui  camc  locus  cum  citacur ,  mcmoria  rcnouac  cotrarietacis  qua  habec 
cum  dLi.  in  iine,  D.  de  vfur.  &  cum  d.LTutor^infinc,  dc  adminiftrat. 
tuc  vbi  tutor  nifi  pecuniampupillatefn  deponac  >iion  iiberabicttr  vfu- 
ris  pupiilaribus. 

%tU\M  •  Vulgusinterpf||iimCathcdrariorumitadiftinguic.  Oblatioreaiis 
itolfi^M       ^c]uta  ob(ignarione,iiberac  debicorem>  non  i-quibuicumque 
mM.'^  .  vfuris,  (edtantum ab  v furis  nondiim  ccepcis,  nondum  currcncibiis^vt 
4iiunt.  Hoc  eil ,  cum  dcbitor  nondum  in mora  confticucus ance  com- 
•miflam  ftipulacionem ,  offcrt  crcditori  prxfenrem  pecuniam  ne  inci- 
dacin  vluras ,  hxc  oblacio  eas  inhibcbir,  1.^.  &  i.^.  C.  dc  vluris,  &  in  I. 
.II.  cod.  tic.  Oblacio  finc  dcpolicionc  foluic  ancichrcfim.  Hoc  fcnfu 
vftrMcitr-  putjnr  omncs  lcges  quibus  depoficio  non  rcquiritu'",obcincrc  cantiim 
^J||^J^'*-in  vfuns  nondum  ccrptis ,  nondum  cuircntibus.  Pcr  contrarium,  ii 
vriH\unm  dics  iamccircri.c  &  vcncnr ,  fi  cuiicrc  cccpcrint, fcilicct  vcl 
lamconimifsa  vfuiarum  ftipulationc,  vclinbon.T  ridci  conciactibus 
pollmoram  cospcrit  vfura  currcre,  tuncaiunt  nonmjiibcri  ciulum 
vfuraruml-aclaobiationc,licctrcali,  nifi  oblignatio  pccunia:  ilquta 
fit:  quia  dcbitor  in  mora  cft  conftitucus  &:  vfuris  iam  ccrptis  obnoxius, 
fruftra  pccuniam  ofJcrt  quam  rctinct,  ncc  oblignat,  quaque  vtitur,  d.  . 
1.  Acccptam,  C.  dc  vfur.  d.l.  Oblignationc,  C.dc  fohir. 
■  yfir^fM     Rcccntiorcs  autcm  fcriptorcs  cx  GloilatoribMS  oblblctis  fumptam 
rv«if«ft..  ahamintcrprctarioncm  moie  luo  vchiti  nouam  fubiiciunt,  quod  cx 
mora  t.mtum,  6:  pcr officium  ac  icntcntjam  Iiidicis  vfurar  prarllandar, 
( non  pcr  contra£lum  vcl  ftipulationcm  piomifT^ )  fiftantur  oblatione 
rcali,citra  vllam  dcpoiitioncm:  quiadcbitor  paratus  folucrc  pecuniam 
prxfenrcm , cmcndatpur^^;atqucnioram m qua  crat,atquc  pcr  obia- 
■tioncm  iflam  in  moia  conlbtuitur  crcditor  non  accipicndo  pccuniani 
-oblatam.  Ac  vcro  fi nominacim  conucntionc  auc  fiipulacionc  vlur^ 
promiflx  finc,  dicunc  obiignationcni  rcquin  ad  cas  inhibcndas :  ica  vt 
uiloci  dicancobfignacioncm  <3c  oblacioncm  rcquiri,  debcancaccipi 
c  vfurario  dcbito,  dcpromifiis  vcl  fiipulatis  vfuris:  Qiubus  vcro 
locisoblatio  realis  fufficitabfquc  dcpoficioncad  liilcndum  vluras  ,  ij 
loci  debcanc  inccHigi  dc  vfuris  dcbicis  cxmoracancum,&per  officium 
vclfcntentiamludicisprxftandis.  Hxcinterprccacio  noua  vidcicrur, 
yc  iiliaffingunc,  xufi  veCjiifliiliini  quidam  iacerpreccs  aiicc  duailcnc 
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tdpotirumiegis  Cibiquidam» «.  fi  pupitlo,  'dev^isr.  debere  accipi 
•de  yruris  non  debicis  exconuencione  &  ftipulatione,  (cd  de  debicis 
'exmoraibla>iioce(l,perof7icium  &rencenciam  ludicis/^idque  vreii  * 

concilienc^ cuml.r.in fine,  D.  de  vfur.  & cum I.  In  minorum,  C.  de  ' 
-in  integr.  reftic.  minorum,  Quodprobari  volunt  cxdj.  Qui  Roma:, 

Scia,  de  vcrb.  obligac.  quafi  ineo  §.  (ine  depoficione  oblatio  fuffi- 
•ciac> ideo quod  ex mora fola  &  ex  ofHcio  tantum  & fencencia  ludicis, 
non  cx  flipulationc  ibi  venianc  vfura^  Sed  hoc  alienum  eiTe  1  vero 
reniuiUius^.ibidocuimus.  Nam  Sceuolavcitur  verbo,Prom//it,&:  dc 
vCuris  promiifis  ciadat.  Promictcndi  aucem  verbum  proprie  ibpula- 
ti  o  n  cm  iignificac,  vc  patet  ticulis  de  verborum  obligat;  Pritterea  calis 
diftindio  recedit  a  ratione  boni  icxqvd :  nam  in  oenac  iidei  iudicijs 
mora,frufiratio,&rupcafides  fcuerius  cocrceri  dcbet  quamin  Ari&is: 
quare  mora  &  vCmx  non  debcnt  in  boiiar.fidci  iudicijsinhiberi  fic 
auferh  citius  ac  facilius  quam  in  ftridis.  Dcbct  ialtcm  hic  par  vtriu(q,* 
ratio  cfTejCxargumcnto  lcgis,Quia  tantumdem,D.dc  ncgot.gcil.Cui 
accedit  quod in  1.  Obfignatione,  C.  dc  folut.quailli  vtuntur,  non  iit 
^xprc/Tum  dc  mutuo,ncquc  dc  vllo  ftridi  roris  contractu,  fcd  gcncra- 
liccr  agat  dcquacumquc  caufapccunix  dcbitx  Dcniquc  huiufmodi 
.diftindiorcipfa  &:cfi'c<5tu  nil  planc  lapit,  ncc  lcnrui  coramuiii,  ncc  u.o^^dXZ 
quotidianis  acljonibus  probcaccommodari  potcft.  Quarc  fupradida  /'5"««'""»*. 
.opiiuocomiTiunis  vcrcrummtcrprctum  vidcrur  probabiiior,  quauis 
authoritaccm  cxprcllani  icgjs  non  habcac, lcd  comcdioncm  velar- 
gumcntum  lci;is  Si  pcrtc,  Cod.  dc  vfur.  Vbi  maiorcs  vfuro!  non- 
du  ccrptx  vci currcnrcs ,  fcd  no  lolutis  muioribascocptura:,mhibccur 
.6c:iiftunturperoblationcm  mmorum  vfurarum.    -  • 

AIij  plenquc  fcriptores,  tam  fcholaftici  ,  quam  Pragmatici  gc- 
Jicrahterputancoblationcnilcgitimc  iAcXdiinicxxRtitlem ,  vc  aiunc,  m  li,  tmmitm 
mora  creditorcm  conftitucrc,  atquc  dcbitorcmolicrcntcmlibcrarc  fi**"*» 
vfuris  vcl  cccptis  vci  non  cacptis  :  rcique  vcl  pccunia-  ublac.u  cafuni 
fortuicum  &:  pcriculum  rransicrrc  in  crcditorcm  moratorcm  :  quoJ 
oft  vcrummaL^is,  ox  1.  Intcrdum,mfinc,  D.dcvcrb.  oblig.  Vbi, Do/* 
maliexveffti-o  .lOict  ei  ^^u pciunnim  ohUtam  accipere  nolutt,  &  cx  d.l.  Qui  * 
Roma:,    Scia.  eod.cit.  cum  d.I.  Exprfdijs,  C.  de  vfuris,  hoc  addico, 
quod  calcx  non  c-iuciacc  ius  fingulare  pr«ptcr  antichrcfim  quafi  o- 
diofa lic,  vc ancc  diximus,  iungel.  Si(biuturus,  cum  1.  Qui. dccx:m,D. 
dc  folut.  vbi  pocuii:a R    oblatacrcdicori rccufimci,  cius  damno  pcnc  . 
apuddcbicoreni,    m  d.  1. 9.  C .de vfiir.  ObUtio  impedit  vfuras .  in- 
tcUiecoblacioncm  rcaicin prxrcntispecuniar.,  turaeeiam  inl.  pcault. 

denaut.  focno.  Crcdiioie  ad  dicm  ve!  intra'diem  iconilirucum 
tionaccipicnc9 pecuuiam ,  ccilat  pocua>  vel  vfiira  ctaic^itix  pccunis,  1 
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nam  iit  mora^ft.  Quaaiobreiii  ritc  fadta  oblado  pecunif  ^r^rentis 
credirorem maie  recuiancem  condicuit  in  mora :  &  debito  rem  vfuns' 
cam  cocptis  quam  non  cccpcis  liberat ,  necnon  mcehcu  rci  d  poftea: 
cafu  tortuito  penes  debitorem  incercideriti. 
ohutio    Excipc  nifi  contra  dcbitorcm  probetur,cum  oblata  pecuniaeflejio- 
JXitJir*  ftc^  vfuin  cx  1. 1. in finc  C.  quipocio.  iu  pign. hab.  Ibi     cwn  Acapere 
mluij]t:t/jbfi9Muit^necinvfmfuoscotmertit,  ciusjrci  probacio»vcplurimu. 
^^fy  conftacexindiciis&praefumptionibus,  veluciiidcbicor,cunc  pracdiA- 
v/w.      emeric,  nec  aliamfe  pecuniam  habuiile  docca^ vc de  cutore  didmo^ 
in  cic.  C.'arbrtrium CttC«  Idem ii  iongocempore  eiufinodipcconiam  • 
recinuerit^  &  de  ea  verifimiiitcr  negociacionem  ezecaietic*  neqiie  - 
probet eam pccuniam odoiam  fiiiife.  Quas  pr^dunpciones  iibi^con* - 
Crarias,  vt  a  (c  dcbitor  rcmoueat,  intcrpclkre  fsEpius  dcbct  crcditore, 
xi9iXDf  vt  cH:  iii  d.  1.  qui  Roma:,  §.  Seia,  dc  vcrb.  oblig.  Exliisiuppkndum  e(l 
D.  in  I,  dcbitor  vrurarius  D. de  viur. quod  debicor pecuniam  obcufic >  &c . 
^^*^*  .cum  crcditor  nollctaccipcrc,  cam  obfignauit,  cumque  obfignata,  ia-  ' 
ccrct  otioQ&niutilis,  eam  crcditor  rcpetiit,  vcrtitqHC  in  vfus  fuosr 
Idco  polt  conuentus  til:,  vt  foluerct,  moramquc folutioni  fccit.  Hoc 
nutcnTClle  necjuit  po!]:  f.ictam  oblignationcm,  nifi  fubiicias  ibi  dcbi- 
o%/M  tOLcm  rcpctHl]c  pccuniamobiignatam&  dqiolitam  in  cdc  facra,  in. 
^V^^i^^ardepacis,  vcaic  Spartianus  ni  Pcrnn.icc.  Hinc fAcrocommend.ire^  id  cft 
dcponcFeni  templo.  Deponensauccin  rem  rcpetebacadnucum.  Alu-. 
cxcepcio  ell:,nili  lege  fit  rt.icuco,veI  conluccudine  folutio  plcna  &:  pcr-  • 
fecta  fcu  realis  numeracio  cequuMCur.  Tifnc cnini  oblacio  vix  fuffiicc- 
•   retfincobiignatione,  Nam  vcrba&:  legis  &  ilaruti,  cuni  re,  lioc  eft 
cum  plcno  eftcdu,  accipieuda  funt.    Alia  item  excepcio  in  hucl:ibus, ." 
quicx  re  obLica,  vclucifundo,  reruo,annnaIibus  bC  ca:ccris  fimilibus-. 
,  percipiuntur.  Hosenunreipla  &:  de  faclo  reddcre  tcnetur  dcbicoi^  . 
ncqucpcroblationcinabusljbcrarui,  I.  li  niora  D.  folut.  matr. 
oUitio     Supradidx{cnccnci.rnonnaccr  lex  .icccptAm,  C.dcvfur.  Icx  ohft~. 
Sitff&-  !^"-^ft(^"^  C.  dc  foluc.  &C  limiles,  nam  aiuuc  oblacionc  &  dcpoficioncdc-- 
fiOtUe-  bjcorcmomnino  liberari  vfuris ,  h  ucbbiis ,  accelfionibus  omniby^, 
acqucmccgro  dcbito,  proprcreaquof^  idUt:t  m,vtdicunr,  ea  obl.i- 
tio  &  objii^natio  pro  folucionc  cft,  qn^-  ci)!:ir.itionem  collic.  Oblacio 
qukicm  realis,  LicLi lci^icmic,  fcd iiuc  dcpolicionc ,  noniiberat  ab  ip- 
fo  dcbjco  forcis,  quiauKiniic  pencs  debicorcm:  vcriimlibcratab  vfu-" 
ris&:cafu  fortukorci  dcbico:  apud  dcDitorem  poftca  inrcrndencis. 
nou  nocct  ctiam  clcgans fpccj es legis EuiEiis    i .  D .  dc  vfur.  longc  c- 
nim alia  ratio ibi cH dc cmpcorc,  c]ui  rcm  cmpcain  iWn  cradicam  polfi- 
dcns,noii£biuCOpretio,nonpoceii:  vllo  modo  prccium  rccincrc,quin 
«aiisciebeac.v(taxas^quamdiuprecium  pcncs  cuiu  ciic^quamuis  jLilud 
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iaepias  obcoleiit»  inio  quamuis  iUud  foluerc  prohibcanir/tamen  viu- 
xis  fenonliberat^  «iliprecium  a  fe  abiiciat,  &  obiignet|adco*contni 
natiicam  eft  rem  emptam  &  duspretium  iimul  rednere.  iuec  inter  ^ 
maiojres. 

Deminoreaiicemcui  debecur,anobIatio{incobiignationeiuifiv  A»mmL 
ciat,di(pwantvaricdmnesintcrpretcs  ob  varios  decarc  locos,in  I.  »»<»^'«'"''- 
iircus  paratns  D.  dcprocurat.1.  i.in  fine,  Lcu  m  quidam,§.ri  pupillo  D.  ^^li^^iw 
dc  vfur.l.aitPri^torD.  <4c  ininorib.l.tutorx&  D.deadminift  tutl.  fwriiir.  * 
4,  Cde  vrur.pupillaribus  &  (imiirous,  in  quibus  &  affirmans  &  ne- 
^nspropofitio  traditur.  lus  fxpc  diitinguit  pupill 

um  vcl  impubcrcni 

a minore  velimpubere (eUadulto,yCconibtexi.pubercs  D.  de verb,' 
oblig.  Rurftts  difhnguic  f^pcminorem,  cuicucsitor  eft  ab  eo  qui  cu- 
tatorem  non  babet,  v  t  eft  in  1. 3.  Cod.  deininceg.  refticuc  mio .  (xpiC- 

lim^QlimRomarjpoflfinitamtutelaannoi^.curacoresttoaaccipic- 
bantminores  &adolcrccntes,  non  prodigi  nec  luxuriofi,  vt  crat  in  ^^^** . 
lcgc  Laecoria. Vnde  quarftio  in  iurc  ciuili  varia, vtrum  conttadus  cum 
tali  minore^gelhis  valcat,in  d.  1. 3.  &  d.l.  pubcres.  an  ei  Tolutio  &  obla^ 
tio  fieri  pomr.  aiunt  ergo  pupillo  &  impubcn  finc  tutorc  fiio ,  perpe- 
ram folui,  & oflxrrri  dcbitum atquc  obfignari:  quia non  potcft  in  mo-  J^*^^ 
ra  confticui  l.  fcd  etfi  ex  ftipulatu  I.  ii  pupillus  D.  dc  vcrb.  oblig.  ncque  tm, 
obftat  cafus  contmriiis  lcgis  fi  di<fbum  §.  fi  pupillo  D.  dc cui^tio.  Quia 
ibi  rcs  dilationcm  non pactur  &  ccrtat  craptor  dc  d.imno  vitadoihon 
quiaibitradcturdclaudationeautlionspcr  dcnuntiacioncm  fcu  tc- 
ftntioncm  f)upilIo  tadam,  quafinbfqiic  ciracionc  laudctur  aut/ior  pu- 
pillus,  vtquidamdminant  concra  lcnfiim  communcm  &c  vfum. 

Inaduico  &:  pubcrclchola diftmguican cumtorcm habcat^an  vc- -^»/"*^'^ 
ro  non  habcat.  fi  curatorcni  non  habct, putant  vulgo  ci  (olui  polIc,at-  ^"'"^*** 
que  dcbitum  oferi,  nccnon  oblignari,  arg.  1. 5.  in  i.  parcc  C.dc  in  in- 
tcgr.  rcftic.  rnin.  vbi  li minor  finc curacorc coiiihtutus  vcndit,concra- 
£tus  ccncc,  quia  fub  vi,potclhitc,&:  cuicionccur.itoris  non  cft:  t.Tuict- 
ft  rcfticui  dcbcat,fi  co  contracl:u  lic  Lxfus  vcl  dcccptus  m  prctio ,  vc  ca 
icgv  notacur.  Quod  Molmxus  &:  Pragmaticifcnptorcs  accommodat 
legibus  municipalibus,  qux*  volunt  natum  vigmti  annis ,  polfc  con- 
tfalicrc.  Huc  ^Ttinct  lcx,  pubercs  D.  dc  vcrb.  oblig.  quam  vctcres 
o.nncs  Interproccs  accip.unc,dc  minorc  curatorcm  non  [Mbcntc.Vc- 
rius  qu  im  noii  fcnptorcs ,  qui  contra  fcnfum  communem  eaml.acci- 
piunc  dc  mmoic  cuiatorcm  halicntc- 

Hodic  mxta  coniuctudmcs  icnptas,  &:  vfuin  tiibun.ilinm ,  im6 
potius  cx  ipja  rationc  juns  ciniiis,  u  cunus  rr.norcm  cui  curacor  non  a,n%hgt 
cit ,  non  poifcmrcrnoll  ui,  nccin  moraconfticiu ,  qui.i  non  h.ibct  lc- 
gitrniampcribnam  fc  ipfum  dctcndcndi  S>c  ftandi  m  ludicio;  ^uarc  iio 
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bcnc  folutio  ei  fir,  nequcoblatio,  ncque  obfignatio  arg.  L  fcJ  6cfi  cr 
ilipulatdx^.  L  fi  pupillusii^.D.  dcvcrb.  oblig.  1.  is  qui  §.  ceflatum  D.. 
vr  in  poffcC  lcgat  l  tutor 7.  pecunis  &  1.  Ita autcra  fi  tutor  fF.  d© 
adminift.tut.  exquibu5locis,quiciimininorecur.itorcmnullum  ha^. 
bente>vulc  aliquia  gerere,  vdlin cum  agcrc,  dcbct  eum  m  i iis  vocarc, 
cum agnatis,  vc  curarorem  acdpiat.  Extra  quam  fi  veniam  a^tatis  im.. 
petiaucrit^  vcl  bona fua  adrolniftret,  tanquam  p.ircrfamil<as,  ita  vt  ia 
mora  conftituipo(rit,ex  arg.  lcgis  i.  C.  qui  aducrfus  quos  m  intcgr.rc- 
ftiruipofT.quomodo  vidcreturaccipicndalcx  4.  C.  dc  vfur.  pupill. 
Quodad  iudiciaattincc,  minormns non  ftacfnic  curatore.ialtcm ad 
•Jitcs,  cx  tit.  C.  qui  lcgit.  pcrf  ftandi  in  ludicio  Iiabcant. 

Sin  vcro  curacorcm  habcCjnoui  Intcrprcccs  malc  pucant  hunc  fmc 
f°  curarorcfuo  mccrpcUatum  in  mora  conftitui, obligari,  contrahcre: 
tmvtm.  folutioncm, oblacioncm,obrignationcmcum  eo  tactam  v.ilcrc,peB 
I.  pubcrcs  D.  dc  vcrb.  oblig.  quam  accipiunt  dc  puberc  curatorc  ha-t 
bentc,&:  finc  co  promitccncc.acnciplisobftctlexj.  C.dcininccgr, 
rcftit.  mmo.aiuarci;ula  pnrdidacxeipiunt  vcnditioncm,  vt  minc^r 
ycndcre  ncqueat.  Ivxc  kholafticaabcrranc  a  luris  rationc  &  .ib  vfu  O' 
ptimo  luris  intcrprctc.  (^iure  vctcics  Dodorcsiuns  &  v£us  pcritilTi' 
mi  vcriusftatuunr,  minorccuicuracorcftnilpoirc  iinc  luo  curatore, 
nil  cidcnunciari,  lolui,offcrn,  vcl  obfignari^cxd.1. 3.  C.  dc  inintcgr. 
rcftit,  minorum,  &:  cx  tit.  dc minoribus.  Quod  attmcc  ad  d.  1.  pubc* 
rcs, loquitur  dcpuberc„vcladulto  cuiatorcm  non  habcnte,  vcRof 
manis  frcqucns  tuit. 

Ex  iis  facjlior  cricdcfimtio  qiixftionis,  vtrum  obLitio  rci  pra:fcn-~ 
^it^^  tisdcbir.r  hidammori  iincoblip;nationclibcLct  dcbitorcm  ab  viuris 
'^^^*  &cafu  fortuito.  Hicpriiniun  icfticutio  tutclx  dilk'rc  nb  .ihjs  oblig.i- 
_  ,      tionibus  vcldcbitis.  Cumtutcla  rcftituitur, hoccft ,  m  tutelarratio- 

Dtbitam  111  I  11» 

cximttU  nibus  rcddcnais  8c  rcliquis  cxolucndis  pcr  tutorem  autctiratoremj 
his  non  cft  iatis  pccuniam  minon  debitam  ritc  obtuliilc ,  <|uantumuis 
prarfcntcni  &  numerat.im,  nift  obfignctur.  Pupillaris  cmm  pccunia 
lionrccinecurocioia,maximcabeoquemof!icij  fui  ratio  interpellar> 
vtellinl.]i.|in fine.  D.  devfur.l.  Si  rcns, D.  dc procurat.  L  Tutor ,  1 
D.^eadininift.  cut«l  Aic  Pr^toc,  D.  deminor.  l.Fruftra,  C.  dcadmi- 
nift,  tuc  Quod  cettiflimum  eft^  jSifte.minor  nulluti  abum  habcot 
.  CQtocem  aut  j^uratorem:  fiuic  cnim  minoci  cutor  6c  curator ifte fruflra 
cucelam  rclHcuercc,  raciones  reddercty  &  rcliqua  exolueret:  frufira 
ipH  pccuniam  excuteladcbicamofierrec.  Im6,quodmagis  cft,  fruftra 
#  cam  pecuniam  dcponerce^oblacam  malc  miiK>ri  tutorem  &  curatorcm 
DQUum  habenci.  Nequ^hoc  cafuobtiuet  di£blexi.dev/ticcum  fi- 
miiibus  dicentibus  pupillarem  pecuniam  depon)  dc(>erc:  nam  obfi- 

gnatio 
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ET  OBSIGNATIONE  lyj 
gnacibnonrbene  fic»  nifi  poftquam  credicoc  ia  mora  conlticacns  eft  9^^s^ 
pec  oblationem  tic^  fiidam>  l  Accepcam ,  C.  de  v^r.  Ac  vero  caiis  1!^.** 
minor(bIus>curacoredefticucus,  necincerpellari  ,nec  in  monicon-^. 
fticuipoceft^dJ.Sedfiexftipalaca,D.deverb.obligac.  Excepco  fin- 
gulari  cafii  legis  Si  di£^am,D.  defolut  &leg^f  4.  C  de  vfur.  pupil. 
Hlcigicur  nec  oblacio ,  nec  obfignacio,  nec  eciam  Iblucio  liberarec  de- 
bicorem.  Qu id  igicur?  lile  debec  a  ludice  pecere,  vc  impuberi  pupillo 
cucor  decur,  debecpuberem  adolefcencem  in  iure,  ihiudicio  compel-  im*  fi» 
larc,  vcaccipiaccafacorem,|cui cocelam  refticuere,  reliqua  ptse(lare>  '^** 
veldebicam  pecuniam  obfignarcpoffic,l Tutor, 7. s.  pecunis,].  Ica 
autcm,  fi  tutor,  D.  dc  adminift  cur.  Quod  fi  pubcs  &  adoleicens 
fruflrecur, iudidum  defuguc>  vel  procelec  cum  diilimulacione  &  ali- 
quo  dolo,  cunc  pccunia  pupillaris  in  iudicio  of^crri,  dein  obfignari 
poteric,  qui  cafus  edlcgis  4.  C.  de  vfur.  pupiUarib.  Conriaria  planc 
iuris  iencentia  cHet  in  i.  Cum  quidam,  S.fipupillo,  D.  de  vfur.  Vbi 
debicornoneftinmorafbluendifideicommiirum  pupillo  reli£him,(i 
ei cucotem  non  habenci  Colm  non  pocecaC.  Niil  quod  ibi  n on  agicur 
decucekeracione  &  rcliquis  cxoluendis,quod  hic  tradamus:lbi  vliir^ 
Bon  carpcx,  officio  cantt^m  ludicis  prarfland^ ,  ibidc  lucrocertacpu*- 
pillus:  Adde  quod  illc.$.  non  dcbcc  cfFusc  trahi  adlongiusccmpus, 
VcHongiorcin  moram  cius  dcbiroris :  Nam  alioquimala  fidenon  ca- 
rec  qui  minorc  tutorcm  non  habentc  rctinct  fidci  commiflum,  & 
minorisfolicudmcabucicur.  Quaproptcr  non  lacis  vcrc  quidam  fcri- 
pfcrunt,  pupillo  vcl  minorc  tiicoicai  vcl  curatorcm  non  habcntc, 
debitoremhberari ,  ii  pecuniam  pupillo&:  muion  dcbitam  dcponat, 
namidhiUumcftintutclxrcrtitutionc,  vtdixunus,  &ab  ca  rolus  cx- 
cipiturcafuskgis  4.  C.  dcvlur.  pupillar.  Ncquc  horum  fcntcncia  lu- 
uacur I.i.  in  finc,  D,  dc  vfiir.  cum  limihbus,  quia  non  pofrunc.mcclligi 
dcminorc  curatorcm  nullum  habcnrc,  vc  fup.  fcriptum  cfl. 

Ha(fbenusdcpupilIo&:mniorccuicurator  dccft.  Smvcro  curato-  ^*"*^ 
rcmhabeat,  atquctutclaminorircftitucndaficpercutorcm  aut  cura-  cmnttrfit, 
rorcm  prACcdcntem  qui  dcbitor  fic  mhiohs  :  Vulgus  interprcram 
^omnium  putat  pcr  oblationcm  rcalcm  curarori  fliftam  non  hbcrari  -^»»*/?- 
hunc  tutorcm^fcdopusefrcobrignationc,  d.i.i.in  finc,  D.  dc  vfuris,  ^^IJI^JJ^ 
l.tutor,  28.  D.  de  adminilt.  tut.l.  Sireus,  D.  dc  procurat.  cum  alijs  t>*teia, 
(imihbus.  Nccfingi  potcft,  vc  quidamfingunt  in  hisiocis,eiminori 
curatorcm  nullum  fuilTe :  nam  cali  mmori  pcrpcram  cucela  reilicucrc- 
tur.  Eiqucregul^  non  obeft  di^talcx  4.de  vfuris  pupil.  quia  ibi  fola 
oblicio  huncdebicorem  liberat>  idco  quod  sdiundc  ipfi  mora  fiebac 
md\ c  6c  1  inprobc  per  minorem,  vttde  poft  mulciplicem  dcbiti  oblatio- 
ncm  Iihcratui  ab  vfuiis^ytantedixi.  Igicur  prf cedcns  hictutor  vel  ' 
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coracof  pecuniampupiiUremotfcrTeptffeocem  debet  minoris  au9r 
coti,&coreat(ante)Obfi^iiare^vtliberetiir.  Hoc  omnes  interprctcs 
vulgo  (cntiunt propterapcreaverba  didt^  legis  Si  reus,  &  fimilium  fu-  , 
pra  (criptatum  inia  cxpreflarum.Hinc  reiicienda  eft  conun  opinio, 
qui  putaut  hunc  minoris  debitorera  qui  fuit  cius  tutor  vd  curator 
lu>ccariiio£fcratprf{entem  pccuntam  curatorimmoris,  ncque  obii- 
gnationcm  requiri  cx  argumento  di^^legis  4.  dc  vCiiv,  pupill  quam 
.illi  corquent  malc,  atquc  vt  dcuitcnt  iocos  dirc^o  fibiconcrados  in  d. 
Li.D.  de  vfur.&iimdibusfup.cintis:  comminifcuntur  cos  intclligi* 
debcre  deminore  nuUum  cutacorem  habente:Mera  diuinacio.Quan« 
doquidem  ijs  locts  agator  dc cnccla reftituenda ,  q\] o d  ncgotium  ex- 
pedirincquiccnmminoretutorem  non  linbcnte.  Dcniquein  tutel^ 
rcftitucione>quivulcpendenteea  litclciplum  vfunsiibcrare,  dcbcc 
pcconiam  pupiliarcm  dcponere ,  d.  1.  Si  reus,  D.  dc  procur.  Sufficiet 
tan»en  oblatio  in  cafu  finguIarididel.^.C.  de  vfur.  pup.  Rc  dilata 
&  protcbta  per  diillmulationcra  &  dolnmmmoris.  Hfcincutel^ 
rcftitutionc  dida  lint. 

Inhis  veio  quxcxaliacauUdcbcnturpupillo  vcl  minori :  diftin- 
irU  rtjii-  gujtur  cuiatorcm  vcl  tutorcm  habcns  a  non  habcntc  tutorem  vcl  cu- 
'".'"'"^*  ratorcm.  Si  quidcmpupillus  lit  vcl  impubcs  line  tutorc,  dandum  ei 
32^"^'  tutoicm  cllc,  ncqucalitcrcum  pupilln,  quidagi  vcl  tra£Vari  pofTc  con- 
llar,  cxccpto hnmilaii cafu  iegis  fi  dichim,  D. dc cuidion.  vt  antc  di- 
ximus.  Atqucinutilicci  huicpupillo  iicrctoblatio,depohtio  vcl  folu- 
tio  1.  ait  Pr.xtor,  &  toto.  ttt.  D.  dc  minoiib.  Neque  nocct  quod  fcri- 
bitur in  1.  cum  quidam  §.h pupilIo,D.  dc  vfur.  Non  cdc in  moradcbi- 
torcm,  qui  non  potcfl: hdci  commiirum  folucrc  pupiilo  tutorem  non 
PiAcfCM-  j-ioccnim  contrarmm  fupradiiroluimus.AJiud  cHc  dicunt  fi 

btbtHs,  minor  lit  pubcs  curatorcm  non  h.ibcns,  vc  Rom^cpubcrcs  Ixpc  cura- 
torcsnonaccipicbant,  liagn.atiipris  curatorcm  non  pctcrcnr,  lcd  a" 
dolclcenti  piouido,  &IoIcrtiadminiftrationcm  bonorum  tacitc  re- 
hnqucrcnt,argumcnto  lcgis  Lxtori^,  qua:  prodigis  adolcrccntibus, 
cur.itoics  dari  vo/uit.vndcpubercspolTuntllipulari  atquc  ctui  obH- 
gaii,  vt  plcriquc  ccnfent,  exL  puberes.de  vcrb.  obiig.  excepta  vendi- 
tione  patrimonij,  vt  fupra  diximus  ex  1. 3.  C.  dc  in  integ.  reftit.  min. 
Debitoriflispuberibus  pecuniam  debet  ofFerre,  atque  iis  non  acci- 
pientibuscamobfignarc,  vtplencitbcrctuc,l  aitPr^or  D.  de  mino. 
At  vcr^cto  hod^  minor  U  pubcs.,  necdO&rio  curatorem  accipiac 
quaraditt  carct  cuiatorc»  non  bea^nec  Cecur^  ipfi  fierct  folutio,  n  c  que 
oblacioy  neqttcdepoficio  atg.  legis,  scdfiexfitpuUtu ,  lcgis,  fi  pHpiUttf 
D.  dc  vcrb.  oblig.  Lis  cui,  I, cefiacam,  D.  vcin  poflcflC  lcgat.  Quarc 
dobicorcttmYOQd>itadI]idtcem>vtcaiacor  eLdecur^exd»  Lica,  $.  G. 
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tiieor  1. 7. 1.  peconi^»  D .  de  adminift.  tuc.  Acque  interins  pecuniam 
inittdiciootferecReaucemdclicediiacalongtus,  is  pecuniam  in  pu- 
•liJico  deponet^  vc  (blebanc  in  pupillaribus  pecuniis  1.  aic  Praecor,  D  .de 
ininor.  1.  fi  reus  de  Procurac.  Hinc  vulgo  excipimus  minorem  &  ado- 
lefcencem^quieftindnftrius»  vxomcus^bonafiiaadminijftras,  velmer- 
cacor  8c  negociacor,  vel  qui  veniam  stacis  impecrauic,  Kuicenim  reSth 
£cfoiutio,obiatio  6c  depoficio,  vtanc^  (cripfimus.  r 

Quidam  Piiagmatici  pucantminon'  cucacorem  non  liabenti ,  nec 
folui,  nccofrercidebitiim,  ncqueetiam  obHgnari  pofTc:  acdebicorem 
eius  in  mo ra  n on  conftitui,  qu ia  no n  habec cui  (bluac,  d.  1.  cum  quida 
f .fipupillo,  de  vfur.  qttem§.maieaccipiunc,&  concra  verum  illius  (en-     .  * 
rttm(iiperi«bexpo(icam:eorQmque  opinio  aiureciuiliproriiisaliena 
deprenendicurexl.aicPrxtor,deminonbtts,  cum  (iroilibus  mulcis.' 
Alceca  pacs qosftionis eft» deminorc  curacorcm  habentc ,  atque  hic  si  minori 
cercnmeftcttracori,  rolutionemfieri  debcri.  Igicur  ei  malc  foluiturjfi-  ^^fi*» 
neruocucacoretvcfupra  diximas.  Addunt  nonnuUi  fiifficerc  obla. 
tioncm  realcm  curacoci  &&am,  necopus  cffc  confignatione,  vt  debi. 
t^ab  vfiiris  &  cafu  fortuito  pecunix  obIatxlibereCttr:&  iioccafii  mi. 
tlQrcm  vti  iurecommunicumccrtcris:  lus  communc  cft,  vt  oblacio 
ritc  fada  rciprxfcntis,  rccuiante  crcditorc ,  dcbitorcm  liberec  vfuris 
&  cafu  pccunia:,  vti  fupradidum  cfl,  fcd  vidcrur  iurc  ciuili  ob- 
fignationcmprqtcrcadclidcrari,  d.  l.aitPra:tor,  D.  de  minorib.  d.  1. 
fireusjdcprocurat.  QuipccuniampupilLircm  rcrinct,  non  poteft  o- 
tiofam haberc;  mclius  tacict  fi  poft  oblationcmdeponac ,  vt conllec 
eumnonvfumciiecapecunia.  SponteDei, 

DE  OBLI GATIONIBVS  ET  SOLVTIQNIBVS 

DIVID  V  1  S    ET   INDIVIDVIS   AD  L.  5» 

i^.D.defoluc  ; 

Ic  Tradatus  cteditur  dfficilisjobiurisrcntcntiasgloflafquc 
dubias  &  pcrplcxas.  Animaducrtcrc  oportctin  noftrislibris 
hoc  tantum  qucri,an  ipfc  rcs  dcdudarin  obhgationcm  &pe- 
citioncm,  iuX  natura  vcl  qu.ihtatc  dc  conditionc,  fint  dmiduar  velin- 
diuiduf  :  vtrumahquarcspromittipro  partc,  vel  pcti  pro  partc,  vel 
foluipro  partcpofllt,velnon  poflit,  vtcft  ml.S^.D.  dc  vcrb.  obhg. 
Dc  ip(KobhjT;icionc,  hoccllobligationis  iurc,  quod  incorporalc  e/l,  ^tojlignl 
an  lit  diuiduuni  vcl  mdiuuduum  hic  non  difputatur.  Atquc  pcrpcram  *fl^^^ 
Jiicnonnulh  Ibribunt  lus  obhgatioiiis, &:aiiamra  hmiha ,  vi  lua  vcl ■ 
naturafua  cireindiuidua,  exeoquodfintincorporalia.  namid  nullo  J^^^^ 
modo  ab  ijs  piobatur,ex  ric.  dc  reb.  corpor.  &  iucorpor.  vb>  h  crcditas  * 
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&vrusrru£l:u$mtere;iiuiaconimemorantur,'&tainen  diuidaa  fbnrr 
Siciurifdidio,  ficiuspacron.itus  diuiduadicunturapudMolin^uiniii 
confuecud.  Pariiienfes.  Imo ipia obligatio,  (iuc  ius  obligationis  pen- 
dentexrc&  ex  negocio  contrado ,  1.  $.D.  deverb.  oblig.  Animad- 
uertendumeftcciam  vcriuiqueiurisinccrpreres,  eciamfbrentesquof- 
dam  liic  vagaci  &  alccrcari  deomnibusobligadoiubus,  petitionibus, 
tolucionibus»  qu;  il  n  c  d  i  u  i  d  ii  parciumque  pr^dation  em  vei  iblucio- 
nem  admittanc :  quq  Cmz  indiuidu^,  necpartium  folutroncm  rccipiat, 
acin  folidum  debcantur , 'quamuis  ipfa  rcsdcbica  &:  pctica  frpiilime 
nacura  iliadiuiduadc.  Ad  quodnifipropius  aduertas,  error  &con- 
fufio  fucccdcr.  Primum  igitur  de  rcbus  lua  nacura ,  qualitatc ,  &  con- 
ditioncin  iurc  diuiduis  &;  mdiuiduis,agcndumcll,p6fldc  diuiiione 
obligationiiMi  &:  lolunonum  brcuircr  dicturi. 
Lcclinrit  Mulra difpcrguntur  6j  qu.iri  vap;antur  in  Icgibus  concii.i,  vcl abfciia 
<^'f'*'"^- magis ,  dcdiuiduis  6tmdiuidius  obligicionibus  &  folutionibus ,  in 
y WiJ  '  vnum  coliigcnd  i,  cxfcribend.i  ik: infpicicnda  diligcntcr.  Prmio  dc  di- 
uiduis,  tam  m  dando  quam  in  facicndo,  fcribiturm  1.2.  §.i.  §.fi  tamcn, 
§-Cato,I.  54.mndal.  117.  &I.72.  verlic.  CV//7<^,&1.  85. §.  i.  D.  dc 
vcrb.  oblig.  L9.  1. 1.19.  t).  de folut.  1.  5.  D.dc  llifniht.  fcruor.  1. 1.  de 
prctorijs  Ibpulac.  I.17.  D.  dcacccpciiation.  1.2<j.  §,  cum  bonorum  ,  dc 
legac.  1. 1. 3.  S.h^res ,  D.  commodati, I.  fi  fcruus,  §.  ii plurium,  D.fi  quis 
caution.  1.  ea quf,  C.  fam.  crciicun.  I.  Ad  ca,  D.dc rcg.  iur.  1.  H^rcdcs, 
S.anea,  vfquead^.li  vnus,  D.  famil.  crcilcl.  19.  D.dc  vfu  &  habita- 
tionc,iunddl.Tutor,^.  Lucius,  D.dc  vfur.ficl  Obiign^tionc,  C.dc 
folut. 

jitmii'     Sccundo  loco  dc  mdiuiduis,  ciim  in  dando,  tum  m  facicndo ,  fcri- 
'    bicurin  1. 1, 1.3. 1.4. 1.5.  §.  vlt.  I.^i.m  pnncip.  I.85. 1.139.  &:  1. 140.  D.  dc 
vcrbor.  obltg.l.i.l.ii.l.  17.  D.  dcfcruituc.rudic.  pixd.l.  Haircdcs ,  §. 
an  ca,  cum  fcqucncibus  §§.  I.  Inter,  §.itcm  fi,D.famil.  ercifcun.  1.  Viiis, 
D.dc  vfu&  habicat.l.  Lucio,  D.deaquaquotid.  1.  Fiftulas,  ^.qui  fun- 
dum,  D.  deconcnih.  cmpc.l.  FideicommiiTa,  $.ii  in  opcic,  dc  lcg.  3. 1. 
Si  is  qai,  §.  quzdam,  D.;|dlcg.!£dcid.I.  Si  vtcerto ,  §.  ii  duobus ,  I.  m 
commodaco,  K&ex€t&o,  I.  Vnde,  D.conunod.  J,i.  $.{i  apud,  I.In  dc- 
pofiti^l.SiduoyD.depod  Exijslodsalijrquehucpertinentibus/cri' 
pendum  inpumerae  columnx,  tfdiol2e&  perplexxprodieriint.  Vi- 
--'deaniasan  quid  breue  perfpicuum  &  vtiieexijseffid  poifit. 
TinU       Ifte'  tnftatus  de  dioiduis    indiuiduis  peninec  ad  execudonem 
iwZp.  ot»ligarionum,I.Iii  wcndonc,  85.  D.  de  vcrb.  ckUg,  Hoceft ,  ad 
'  iblutiones  6e ptaelbdon^,  vtintclligatur anrei  qux  debetur  &  pcti- 
i;ur foludo £tac  vel  pr o  parte,  vcL in  totum  &in (blidum :  an  ex  pards  • 
£bIatione ,  (bludone ,  vel obfignadone condngatlibctado.  P^tu^ 
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«itemA>laic6rquc,vel  ipiarcsdebita,  veleiusscftimacIo>  {euquod  J^Jf^^' 
incereftrem  non  dart.  velpoenapro  eoquodintereft  obligaciom  ad-  ''ZlfiZ^* 
ieda.  Indinidnum  eft >  quod  ex natuca  tc qualitate  obligati^nis ,  vel 
'  etiamrei  in  obligationem  dedute  non  poteft  pro  parce  iblui  vel  pr^- 
ftati.'  Diuiduum  i  concrl,  eft^uod  partis  folutionem  admittit>ita  vc 
eiosparcisfblucione>obfignacione&  depofitione  debitor  liberecur, 
Harcver6mulc6melitb(exemplis  qnibircgulis  &chefibusnudis  ez- 
plicancur. 

De obligacione  diuidua ,  exemplum  eft  in  obligacione  dandi  vel  o« iMu 
Ibluendipecuniam:  hzcenim  partium  rolocionein  admitc  c:  Quare 
iidecenvdebcntur,  &  volenci  credicori  quinquc  foluta  (inc^  in  his 
quinquclibcratiocontingic&extinguiturobligatioJ.^.S.iJ).  dcfo- 
luc.  Vndefi  credicorbona  dcbitoris  pignori  capiat  pro  torn  obliga* 
tionc,quamttisdecaofFeratdcducerc  quinque» vclidquod  iLlurum 
cft:  Tamenpigncratiofcuprchcnfiobonorum,  Gallis, Satfte^  iniufln 
eric,  Quanticasctiamomnis,hoccft,quidquid  pondcre&  mcnfura  ^"J^jj^ 
conftat,  feu  in  commercio  eft,  adpondus  &  mcnditam:  diuiduum  ^ 
dicitur.  Veluti,(iquisdebct  dccctn  olei  pondo,  vcl  deccm  modios 
firumenti:  diciturquehoc  eftc  diuiduumnumcro:  idcft,pcr  numc- 
ru  m,  non  per  partes  corporum  debitorum  diuidi  S>c  pro  partc  foIui:ad 
diiFcrcntiamfpecieiccrtaf,  vclcorporiscctti,cuius  obligatio  Sc  folu- 
tio  diuidua  c{\: ,  vr niox diccmus, ex  I.  In  ftipulationib.  dc  vcrb.  oblig. 
DiuiduaeriamcftobligatiodandiFundumccrtum  ,  nam  admittitfo-  obigMif 
Iurioncm&:  prarftationcm  partiS,  vcl diuif^, vcl mdiuifc  :  Itcm  obli-^^^ 
g.itio  fpccici  ccrtc,  vcl  cci  ti  corporis,  puta  cius  cq\n  Buccphali ,  Iiuius 
Pamphili  fcrui,  iftius  lancis  auc  vcflis-  Hcc  in  iuic  dicuntur  cx  fua 
natura&qualitatccfTc  duudLia,!.  i.§.r.dc  vcrb.  ohlig;.  Quod  non-  c>r,-w 
nuili  vcllicant,  &miranturquomodolpccicsvcl  corpusnnuiialis ,  auc  W* 
rci  mobilis  diui/ioncm  rccipiat  m  fubicdi  pcrnicicm  &:corruprioncm:  '"j*^^ 
Idco  cxJ.Nonamphiis,  §.vlt.dclcg.i.  putant  corpus  &:  fpccicm  ccrta 
Icgc  quidc  cllc  dmidua,fcd  nacura  non  cife  diuidua.  IHi  autc  fallutur, 
ncquciuuanturd.  I.  Non  amplius.§.  vlt.  cuius  vcrba,&  fcnccnciaalio  • 
pcrtmenc,  ncquc Iiic quadranc & conucniunt:  na  cii  dicimus,  Stichi, 
Buccphali ,  huius  lancis,  bc  fimiliu  obhgacionc  natuia  diuiduam  clfc, 
partiuq;  pr^ftationcm  vclfolutioncm  recipcrc :  Non  intclligimus  ca  piiulmi 
naturahter  & corporalitcr  fccari  pcr  partcs, vc Fabuis  Labco  Anciochi  j^^'  'i*"^ 
Regis  naucs  intcrprccacionc  fraudulcnca  medias  iccv\\tyi>l(ii*vdtviEii>y 
vr  Brcnnus  dixic :  Scd hoc incclligimus ciuilitcr  & luris inccllcdu ,  in 
abllraclo  magis  qua  inconcrcto,vt  colligiturexl.  5.  D.dcftipul.fcru. 
Ncqucabliirdum  cft  dari  &  folui  tantum  partcm  Stichi  vcl  Buccphali, 
sd  cerc^  kncis  ^  fi  debitor  caticum  IIc  dominus  eius  ixurtis  >  &  eam  ttn- 
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tuni  parttm  det  crediton:     fiipfuiii  equtun>Stichi]fii>  lacS  creditoti 
tiadat^tunc  dareinteUigitureamtant^  parcemcuiuseftdominus^L 
Tradido,  D.  deacq. rer. dom.  £t pro  eatantiim partenaicitnrliben- 
tiOy  non  pro  toco ,  quamuis  fic  craaicum . 
rm*»w      £x  eo  qood diuiduum  dicituthoc  dpbicum ,  non  camen  (equitur 
fd^ti^    innito  creaicori  per  pactes  6c  pcr  incerualla  roiui  pofie  .*  hoc  enim  ini- 
i^''*^  quum  eflec,L3.D.  £unii.  erciTc.  Primiim in  mutuo,  ex  arg.  1 . Cum  quid, 
D.  iicert.pet.iA  venditione   Fiftulas,  §.qui  fundum,  D.  de  contrah.. 
cmpt.  Idqucin  omnibus  vulgo  rccipitur,  cxl.  Tutor,  5.  Lucius ,  cum 
fummario  &glo(lis,  D.dc  vwr.L  Obfignationecociusdebici,  C.  de 
foluc.  A  quo  diuerfumeftnomen  conftans  expluribus  debicis  vcl  ar- 
Kxctfti^  ticulis  vnoinftrumento  comprcheniis ,  vc  eft  in  1.  vlc.  D.quib.mod. 
pig.  vel  hypoc.  fol.  vnum  enim  (cparatim  {bluipoceft,  etiam  inuico 
crcdirori .  Vnde in  pluriumannorum  reliquis  vnlus tancum  anni  ccn- 
fusvciiolarium  rcdc  foiuicut  vcloffertur.quiavnnm  debitumeiL 
Similicer  minos  dcbitum,  minor  obligatio  >  ipib  iure  parit  compenia- 
donem  pro-tata  parcc,  ^u  pro  coairrente  parte  dcbiti  maiocis  quod 
pro  ca  parrc  cxtinguicur  &  foluicur  per  compen(acioncm  qax  pro  ^b- 
lucione  cft.  Quarc  pro  modo  &  racione  parcis  iIIius/Iccompen£itaB 
dcdnunccurrcrc  vfur.T,!.  Etiam,C.  de  compcnfat.  Alia  excepcio  in 
L  Placiiit ,  C.  dc  collationc  tund.  patrim.  lib.  ii.  CoIoni,conduftores 
t\'  pvjilciroics  fundoium  Pnncipis,  coru  pcnfioncs    vedigaliaannua  • 
pcr  p.ii  tcs  dc pcr  viccs,  non  tamcn amplius  qua  tnnas  in  anno  (bluunt: 
qu.r  humanicas  non  obtinct,  inquiunt,  DD.  erga  Emphitcotas  &: 
I»<fcv7<r  colonospriuatorum.  Ccrtuin  clKiutcm  mircris  vcicgcnis  dcbitori- 
wHttitd»-  bus,  ludiccm  C.<«p(off;«/r.t,pcrmictcrc6\:induii;crcpolic  partium  dc- 
^SSm!^  birifolutioncm,  vcLiron  poftalios  rctcrtin  1.  Quidam,  D.liccrr.pct. 

.   iolianncs  dc  Imola,  6c  cxtcn, in  cap.  Odoardus,  cxt.  dc  folution. 
lHmitttAn     Contrafupcnorcm  fcntcntiam,  Alciatus,  Corialius  &  ali)  fchola- 
fnfmc   ftici  intcrprctcs  fcnbunt  muito  crcdicon  parccm  dcbiti  folui  polTc  m 
^^**^      obligacionibusdiuiduis:  Quia(inquiunt)  alioqui  huftra  diuidua:  di- 
ccrcntur,  alioqui  non  djlfcrrcntab  oblirationc  gcncris,  &:  ab  obliga- 
tioncaltcrnatiua,  qufpartisfolurioncm  non  .idiriUtunt:  &tamcn  in 
iis  volcnti  crcditori  pars  dcbiti  lohn  potcll \.2,A  i.  D.  dc  vcrb.  obhjr. 
Eorum  opniio  vulgo  rctcihcur  cx  d.  1.  tutor,  §.Lucius,dc  vliir.cum  li- 
mihbus,coruiTiqucratiohcrc,  idijuod  diulduum  dicttuYy  non  forc  diui' 
duum,  nih  parns  ioiunoncm  adniittar,  cnam  inuito  crcditorc :  vana 
cft cum pcrmuhi iintalij  ctFc£lus diuidux obhigationis: puta (i  moria- 
rur  dcbitor,pIuribus  rclidis  hnzrcdibus  hnguh  h:.' rcdcs  ccncntur  tan- 
tumpropon:ionibusha!rcdirariis,&:  diuiditur  ol)ho;acio  intcrcos,!. 
prohdcrcdicariis  C,  debaucdiCadJLOiviionatainobh^atjiombus  uidit- 
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uidms^iiaffliiicecliaefedesnondiuiduncui^ifi^  finguH  ce^ 

nencur,  vc  kodte  eciam  in  hypocecis  $c  obligatione  pignons  cx  l  rem 
Ji^redioriami  D.deeui^on.aUos  cSc&as,  quod  in  obligacionibus 
dimdttts,  firoMcicredicoripats^blaca/ic^pcoeaparceobligado  ex« 
tin^taeib  Acin  obligadonibus  genecis  &  inalcemaaui  obligacionc, 

2meindiuidu(iimcudtttioney  quamuis  yolend  creditori  pars^lbluta 
t,  tamcnpro  eaparte,  nec  ohUgado  exdnda,  nec  liberatio  nata  eft^ 
quo  vfqqe  reiiquum  in  eodem  corpore,  &in  eadem  re  pnBftetur:qw\ 
propartefeltttionemnonredpiunt.  Atque  ijdem  auchores  pro  (ua 
opinione.prxdi£l:i  fxoftri^ebtradunt,  l.i.§.{icamen  de  vexb.  oblig. 
&  1.  qui  homincm  D.  dc  accepdlat.  vbi  debetnr  homo»  id  eft genus>&  ' 
ibi  paffe  h  omims  fohita  (  v  c  iUi  diuinant)  nafcicur  libenatio  pro  ea  par» 
te:  imo  ineo  loco  pars  foluta  i^ion  efl  inuitocrcditoii:  Imo  edam  nul- 
lopIan^modorolutacfltVtre^quidamvetuftiDD.  notant:  Cum 
etum  hoc  uihil  oificiac  communi  rcntcntix,  qux  vuit  obligatioms 
quamlibet  diuidux  parcem  inuito  cteditori  non  folui,  dc  quo  vidciu- 
tcrp  rctcs  in  i.  quidam  D .  il  ccrt.  pet.  £ t  in  d.  I.  tutor  dc  vrur. 

Qupd non  vnam  fcd  plures  Ipecies  certas^aut  plura  coxpora  quis  ^'pi"*^* 
debcac,  putaScichum  &£j:otem9velhunc&iiIumequum:taIisobIi-  XCr- 
gado  diuidua  cdnon  tantumnttmero>rcdedampartibus  corporum. 
Icaqueii duo iintcreditores,  vel  vnius  crcditoris  duo  h^rcdcs ,  vcl (i 
duo  domini  fmt  commnnisieruf  qui  Scychum  6:  Erotem  fibi  danfti*-. 
pulatus  eft,  vt  in  l.  z^.  in  princip.  D.  defolut.  vnicuique  dcbcncur  par^ 
ces  corporum,indiui{a:  rcilicct,atqueiuris  inccUedu,  vcantc  diximiis, 
cxl.  5.  deftipulac.  feruor.  Quihbcccrcditoi  in  Sticho  partcni  dimi- 
diam,  &iii  Erotc  pirtcm  diraidiam  habcbic  quia  huiufiiiodi  ftipula- 
tio  diuidua  eft.  Idcoquc  (i  pars  folucafic  volenti  crcditoii,  pio  cap.ir- 
tccolhturobUgatio  6c  nalcitur  Jibcratio,  vt  fupra  dixiinus  de  obhi^a- 
tioncrpcdci4Vidcd.l.m(hpuiationibus  $4.dc  vcib.  obhg.  d.  1.  z^, 
_dc  fohit. 

Si  vcro  plura  gcncra  dcbcntur,  vcluci  homincs  aut  fcrui  dcccm  in  s;y,v/ 
gcncrc,  vcl  cqui  dcccm  in  gcncic  :  huiudnodi  obhgario  diflcrt  aprc-  ^«»<r4. 
ccdcnci:  difFcrc  cciam  ab  o  ligationcgcneris  vnius,pucahominis  vcl 
cquijin  gcncrcpromifli:  n ini  hcc  ibUinonc  mdiuidua  cft,  vc  inf.  di- 
cecur.  lUa  vcro  obhgatio  gcncrum  plunum,diuitUKi  cll  fohitionc.par-  < 
tiumqucpr^'JfV.uioncm  rccipit,  d.l.  54  dcvcrb.  ohlif^.    An  vcro  par- 
tiumiurisintcllcclu,  &:proiniimiIolumpraiuni,  vc  ucm  oMii^  tionc 
ipccici  vnius,  vclplunum  fpccicrum  ccrs.iriun  quam  niipcr  ilixiinus 
partibus corporis  diuiduam  cilc.  An  vcro  partiu.m  pro  chuiio  \  ci pro  * 
numcro  fumptarum ,  ficuti  duudu.i  cft  obliiracio  pccunio:  ccrrx  vcl 
quaiiCitatisaUciuus.Hicgcnccaliccr  pr^cipuuriii  d.1-54.  &  l  117«  d« 
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vetb.oblig.  &d.l.£9.dero]uc.Oi>Iigatioheiii^ttrium  genenim 
nidi  tantam  numero,  non  pardbus  corporum.  ringe  in  ftipulatione, 
decem  hmines  diri^  hoc  eft  decem  genera,  duos  elTe  £pulatores»&  cre^ 
ditoresyvelduoseirehzredes  defundi  creditotis,  vel  duos  eiledo^ 
minos  ferui  communis  qui  ftipulattts  cfl:  vnttsexiis  creditotibus^  na 
habebitdecempartesdimidias&  indiuiiasinfingulis  decem  illis  ho- 
minibus  Teu  generibus:  Sed  qmlibet  creditor  petet  acque  habebit 
,  qttinquehomines,qumquegeneta,  qux  £iciuncdutiidiam  parteme- 
ius  obligationis:  Ratio  eft^quianumero  fic  diuifio  inobligatione  plu- 
cium  gciierum,6cxiuihbetexcreditoribusproportione  obUgadonis^ 
conlbquctur  ccrtum  numenim  generum  dcbitorum»  non  au  ccmpar- 
tcsindiuirasitngulorumhominum  decem»  vel  gencrum  dcbicorum.. 
Hoc  ^cic  inprxdidbo  chcmatc,poflquipquehomines  rolucos  vni  ex 
crcditoribus,extingui  oblacioncm  proijsquinqueiblutis  U  foluenti 
Hberationem  concigiiTe :  Ideo  rdiquorum  quinquc  genemm  dun- 
taxat(iipcrc(Fepetitioncm  :longcaIitcrquam  in  obligacione  gencris ' 
tantum  v  nius:  Nam  folucione  indiuiduaed,  vt infca  diccmus.  Hinc 
etiam  effidtur^  quod  illis  quinquehominibus,  vel  gcncribus  vni  crc- 
diconim  exolutis :  alcer crcdicor partem  eorum non habebit:  fed  ip(» 
tantum pedtio  cfl  concra  dcbicorcm  pro  quinquc  rcliquis  hominibus. 
velgencribusadhucdcbicis.  quod  valdcnotandumeiljMi  ipedem 
-lcganccm  lcgis  vlc.  C.  depofici. 
«JLnTS*'  1  Ixc  fatis  plana lunc  nili  ncgotiiim  facerct  dida Icx  cum  Sticlms  2,9^ 
l9h»f,  '  iXi  vcrric.  idcmijuc  dc  in  vcvilcAut  communi ^dc  foluc.  vbiflipulationi  fpc- 
cicrum  plurium  vt  Scichi  &  Painphili  quc  partibus  corporumdiuidua 
cil,  finuhs  dicicur  ftjpuKicio  dcccmhomnmm  vcl  gcncrum,  vtfimili- 
ter  non  numcro,  lcd  parcibus  corporum  diuniualic.  Ex  pluribus  ma- 
gis  Vwrnhxcroluciovidctur,  quodm  d.l,  54.61:1.117.  de  vcrb.  oblig. 
RcgulagcncraliS  &:  communis  eft:  flipulationcm  gcncrum  numcro- 
diuidi,  vcplunmum  &:communiccr.Vcrum abiokucnon  dicicur,pro. 
parcibuscorpcrum,  camnufqut  diuidi.  Ccrcucft  hancobligacioncra 
gcncrum  pluriu  ciTc  diuidua:  & cum  diuiduu  fic  duplex,aut  numcro, 
autparcibuscorporumrhcc  obligacio  gcncrum  magis  communiter 
numero  diuiduacfb:  Tamcclialiquando  diuidua  circpoirir  pro  par- 
tibuscorporum ,  vc  cll  infpccicdrclcr  I.25?.  vcrfic./i/e-w^wf,  cum  vcr- 
iic.  attt  communr,  vbi  (cruus  communis  duorum  dominorum  fibi  d.iri 
dcccmhomincs,  idefldcccmfcruosmccrcos  in  gcncrc,putahuiusar- 
titicij,  itaftipulatus  cft,  vt  ex  mentecontr.iiicntuim  apparcat  ftipula- 
tioncmiIl.imparcibuscorporum  diuidj,  &:  d^midias  fingulorurn  ho- 
minumparccs,cuilibccdomino,  velcreditori  dcbcri,  vr  hc  fiat  inter 
cccditotcs  diuiliopropartibuscorporum  fciIicccixiaiUAiis&  iuns 

tcIlc^Ua 
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tclledu/vtfup.  diximus.  Eaproptcr  Vlpunus  d.l.  25).  dicir,ambigua 
yox  c^bdecem  hommes:c[inCi  dicatamhiguum  cftaliquando,  quomodo 
hxc  ftipulario  diuidua  lit,  an  numcro,  an  partibus corporum.  Er  qua- 
uis  vtplurimum  fitdiuidua  numcro,  nil  tamen proliibcc quin  aliqua-i  • 
.   do  fit  ctiam  diuidua  pro  parribus  corporum,  fi  mcns  contrahcntium, 

•  cx  qualitatc  rcrum  &  pcrfonarum,  aliifquc  indiciis  id  fuadcac.  hoc  fa-     j  ^ 
cilc  &  apertum  efl,  ncc  tantam  pugnara  cxcitare  debuic  nouis  incer* 
'predbus,  vcl  Faccre  vc  tcxium  corrumperenc fuppoOca  negaciuain  d. 

•  h  ip,  ycviic  Jdemque  contrafcnfiim  lcgis, &:  omnium Codjicum  fidem. 

Ccecetibi,  vt  pcrcipiatur  cfFcftus  &  vfus,?  Ttilici^qtie  rcgularum  JJ^^" 
ptaediftamm,  notaiulum  cft  multi^m  interefleiti  Jus  dandi  obligatib«>    '  * 
nibus  diuidms,  an  debtcor  &  prem^or  vnus  comieniatur :  an  piures  ' 
eius  kan!edcs.  An  ctedicor  vnus  agat,  an  plures  eius  hscredes :  an  ipfa 

-  resprom]iIapetatttr,aneiusaeiHmatio&  quodincereft,  an  vet^  pce- 
'  aa  itipulacioni  adie^  petantr.  fingub  diipiciamus.  Ipie  promiflbr  8c 

debicor ad  parcium  pnelhcionem » non  admiccicut  inuico  credicore^ 

-  ^nejipfa  res  debica,  fiue  loco  eius,  id  quod  incereft,  auc  licis  aeftimacioj 
fiuepoenapndbnda  fic  Hxredes  autem  eius  iinguliy  ccncncur  tanciim 
pro  portionibus  hseredicariis>  fiue  rem  ipfam  prom^O&m  {bluanc ,  fiue 
projca  id  quod  incerefl;,  vel aeftimacionem  licis,inam  hoc  eciam  magis 
diuiduum  cfk,  Quod  accinec  ad  corpus  cercac  rei  mobilis,  aUc  immobi-» ' 
lis,  quodfine  incommodo  diuidii  non  poffi^  vc  eft  in  1.  non  amplius 
dc  legaci  I.  Idem  &  folidum  hxredes  omnes  fimul  dabimt >  &  camen 
finguli  pro  pordombuscancum  hasrcdicatiisyl.  85.  de  verb.  oblig.  I.ad 
cs^der^.iuns,ne  fi  partes  diucfias  darenc,  in  dinetfis  rebus  eadeni 
les  Ibluacur.  diueria  c&  prxftatio  pocnx  per  defun6hin^ptoxmf& »  fi 
aib  eo  non  daretnr  pecunia  vel  fpccics  certa:  Nam  ficet  ad  ibttcm  ry « 
que promiflam(quoniam  diuidua  cft)  finguli haercdes  teneantur  tan-  ^  j^f"" 
nhnproportionibus hacreditaiiis, camcn  fi  vnus  non  parcat,totapQ&.  "  * 
sia  commiccicut  aduerfusomneshzrcdcSyredita^  vt  finguli  conferen» 

do  viriies,  fblidum  omnes  cfBcianc,  ialuo  regrefTa  aducrlus  eum ,  cx 
cuius  mora  vel  fa£bodamnum  hoc  acdpiunc.  Acque  ctiam  ab  i/lo.fbio 
.  haBCcdc,aIiisomiffis,pccnamintcgramperi&cxigi  pofleper  crcdito- 
rcmverius cft arg. legis,  Vndr,  D.  commodaci,  videinli^.J^.  vlt.iS^. 
S.penult.  D.  dc  vcrb.  oblig.i.h9redes>)S.idemiutis^i.incer,  S,  quod 
fiexfaao,D.famil.crdic,   "  .         .  .* 

Vulgus  intcfprccumaiccanonica  arquiratc  hoc  emendari*  aicpce- 
nam  adiedain  obligacioni  diuiduatifieri diuiduam.Et  pro  ca porte qua  ohhgatu- 
non  parccur,  tantiiSn  prarftari:  non  modo  inpliuribus  dcbitoribus»  6c  ^^*^- 
inha!rcdibusdcbitotiS|iededainip(bpromifrore,nocin  cfiiam  ext. 

de  panis^Quod  an  omnino  verum  fkt  in&a  dicemus.Iurc  quide  ciui- 

.....        ;    Rr    •  - 
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li  icguU  efl:,'dandi  obligacionijdioidu^  poenam  adicibuh  efTc  omni- 
^  no indiuiduam, quoniam arcribicur poenafub condicionc, fi  n on  dc- 
tur  quodpromiflum  cil,  d.  L  intcr.  Accondicio dicicurindiuidua,  nec 
pcr  partes  rcindicur,  condido  nifi  cotAimpleatur,  nil  ^&i  eft  1.  cui  fun* 
,  dus,  D.  dc  condic.  &  dcmonJfb.  Accurfij  di^um  vuJg6  rccepcum  eft, 
enunciactoncm>  ohtattonem  ixtfis  It^bm  <^  eonditionilmfd^am  mnpojfc 

in  1.  n  quidcm  C.  de  excepc.  harc  vcia  (u^ 
nc  dandi,  velpccuniam»vci  aliam  quancica(em,  vcl  ccrcam  fpeciemt- 
non  duic  vcia  in  obligacione  hOd  dtuidui»  nam  bqicpoena  adlcda  etit 
quoquediuiduay&commtcciturpro  eatan.tdm  parte^qua  peccatum 
eft>  1. 4.  $.  CatoV  de vcrb.  oblig.  Rationcm  poftea  dicemus  in  cap.  dc 
fe^is  diWuis.  H^cdedebitpre& eius  ha:rcdib^$  didafint. 

j»  ctei*t<^  Creditor  aut^m  in  hac  obligationc  dandi  licct  diuidua,  ad  pattium 
prcn:ationeminuitus.nonadmittetiprumprotiiifrorem,  fiue  res  ipfa 

if^'^*'*  proiTjifla,  fiuedus  apftiroatio,  8cid.quodintcreft,  flueproeoqdodin- 
tercftpccn&adicfta  foiui dcbeat,  vt  antc  didum  cft.  Mortuo  vero 
promitlbre  rei  diuidudt,a  lingulis  cius  hcrcdibus  portiones  corumhf  * 
reditarias tantOm crcditorpctet.acin debito ccrti corporis,ab  omni. 
bus,  intcgrum  quidcm  corpus,8c  i  fingulis  partcs  confequetur.  id  ve- 
roquodintercftab  omnibuspro  porcionibus  haercditariisi  Cedpccn^L 
integramhabebitabomnibus  lixrcdibus,licct  vnustantum  ceflau&* 

b^fj^7''  ^^^»^^  ^"P-  "^oiiui"^"^.  In  ipfius  vcro  creditoris  lif redibus,  diuidua  o- 
bligatio  dandi  omnino  diuidua  eft:ac  iinguli  agunt  tantijm  {fro  Cms 
portionibus  harrcditariis:  fiue  rem  ip(am  promiflam,  fiuc  cius  xAima- 

'    tioncm&idquodintercftpctantifiucpocnamadiedam  obhg.itioni.  • 
Nam  in  his  gcncralitcr  obrinct  lcx,        C,  famiLcrdrc.^j  4//oi^ 
«tf^jfwipfijiureintcrhxrcdcs  crcdicoris,nequcvnuscxhistotumpe* 
tcre  potcft,n  i fi  man datis  fibi  &  ccffis  adiqnibus  per  cceteros  hsercdes 
1. 3.  &  tot.  tit.  D.  famil.  crcifi:.  Id  quod  etiam  obtinctin  poena  adicda 
obligationiJicecaUoqUiomninoindiuidua::  cum  in  obligatione 
cicndi  indiuidua,  non  pertineat  in  fi^hdum  pcrnaad  hxredes  credito^ 
ris,  1. 1.  §.  vlc .  dc  v<?rb.  oblig.  vc  infra  diccmus.  Scicndum  cft  hoc  ca- 
putdediuiduononobtincrc  in  pluribus  rcis  vcl  crcdciidi ,  vel  dc- 
ocndi,nccin  hypoccca:  iurc  ac  obhgationc.  Tunc  cnim  obUgatio  licec 
diiiidua,  cfficicut  indiuiduacxconcradu»  vcaiunc  ycccrcs,  quodinfr, 
dicctur. 

DE  .0,BLIGATIONIB VS  ET   SOLV-  /  ' 
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TIONIBVS  INDIVIDVIS. 

n«^u,-^«  ^  j  j  T  I  o  N  V  M  indiuiduarum ,  qux  partium  pr.cfi-atio- 
ncm  non  rccipiunt,  Primum  cxcmplum  cH:  in  fcruitutibus 
ruiUu^-vci  yrbanis^      fcrui(.irs  pro  p^r^c^jpcoi^icci  ^  dcbc^ 
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ti,  pro  parte  pcti  &  pro  parce  {bliii  velpraeibti  non  poceft ,  1.  Sjppuk* 
cioncs  non  diuiduncur»  de  vecb.  oblig.  Siuein abftra£lo  8c iuris  inceN 
le^u  feruicuces  acdpias^cunc  enim»  nec  in  bonis  fiinc,  ncc  excra  bona» 
1.1.  D.de  vnifru^  legato.  Siue  in  concreco,  id  eft,  in  ipfis  prxdijs  >  iii 
vCtiSc  poiTeffipne  eas  confideres>  oinninolndtuiduae  func ,  quia^iemo 
pro  parteire,agerc  poccdjanimal  cocum  &intcgruin  vel  cac,  velnon 
eac necefle eft.  vndc  Huxic !rcgula  Icgis  Vix,  D .  de  feruicu.  Ideo vGiS 
quamuis  pertonje  feruicus iic,  dicicur  indiuiduus/quia  vcipro  parce 
non  po(Iumus,  L.  vfus.  D.  de  vrii£6liabicac.ideo  qui  parcem  fcruicu* 
Cisvet  vfiis  ftipulacus  cft,nilagec  donec  cocum  iit  confcquucus  d.  1.  [ii- 
pulacioncs  non  diuidunCUrjVerfic.  liorumenimdtuifwy^c.  Ab  his  cxd^ 
picurfolus  vfusfrudusquidiuiduuseftjL  i.§.  fi  vfusfiudus  D.  adLeg.  Txttptit 
ialdd.quia  frui  velfrudus  capcrc  pro  parte  £undi,veliruduum  polTu-  '<'>y<^'«' 
mus.Hscdepromiflrorc&dcbicorefcruicttcis,  , 

Qupd  accinec  ad  hxredes  debitoris  animaduertendum  tfk  bic.  ti:a- ' 
£taritancum  de  fcruicuce  promifTi,  nonautcmdeconfticuca,  ncc  im-  i^trcU 
pofica  perpacienciam,vrum  &  poficirioncm  rcruicucis.Muitum  dilFcrc 
promilla cancum  fcruitus ab  impofita    conftituta,  vc  concradus  dif- 
fcrtab  implemcnto,  in  ijs  qui  conibnfii  lolo  pcrficiuncur,quod  in  ve- 
ditionc,matrimonio    linnlibus  manitcllurn  cih   Rurfijs  nocandum'  ^ 
^ll,  hictracLiridcrciuitutc,qua:pctitui  abiixrcdibus  antc  diuifione 
hxrcditatis.  Smchac  animaducrlionc  duplicj,  confufus  &:  pcrplcxus 
crithiclocus  defcruitutcqu.x  dcbctur  &:  pccituraplunbusharrcdibus, 
Nam^  primo  fi  crcdicorvcl  fi:ipuI.uor ,  eius  fcruitutis  vfum&rpoflTc- 
flioncm  habcMt,  atquc is  vclhxrcs  cius  illa fcruitutc  vti  prohibctur,&:  ,7fir^t»- 
in  cius  vfururbcturpcr  vnil  cxhxrcdibus  dcbitoris,  fcu  pcrdominos  "* 
fundi  fcruicntis:  duphciacl:ionc  vtcturcontraprohibcnccm  &:impc-^''"'*- 
dicnccinrfcilicctinrcconfcfroriaproiurcrcruicutis,  in  hoc  vtprohi- 
bcns  conhtcatur  &:  agnofc.ic  fcruitutc  cllc  dcbicam, acquc  paticntiam 
pra-llctrSiccnim  contcflbnamaclionc  noui  quida  rcclc  accipiunt:vcl 
omiila  con fc lloria,omiiro  pctitorio  hic  fcquctur  coniihum  Cai|  in  J.  is 
qui  dcfiiinauit,  D.  de rci  vindicat.atquc  intcrdido  &:iudicio  poilclTo- 
rio  vtctur:  ncmpcfi  pcrvimpiohibitus  cit  vti  fcruirutc,  jn»cuiuspof- 
fcifionc  cll,  agct  intcrdicto  vi\dt:  vi,  rccupcrandor  &:  rcdintcgrandx  • 
poiTcflionis,  vt  antcomnia  rcfl:ituatur  cipoiTcirip  luris  &:  ibruitutls. 
Quod fi abiquc  violcntiaimpcditus  tucrit  vti  fcruiturc,  in  fua  pof- 
fcilionc  turbarus,  a^ct  intcrdido  vci  pofiidccis.Omillis  vcro  mtcrdi-- 
<S;is,&:poftanniIapiuamjilis,fupcrcfl:cia(^ioconfcfibna  dc  lurc  lcr-  f*  • 

uicutis concra  dominos  & polTcflores  fundi fcruientis,  cic.  D.  ii ibrut- 
cus  vindicccur,  &:  §.i.  inllic.  deact 

Sccund^,  fi  iara  cll  diui(ah?rcdicas^acque  fi  fundus  in  qucm  vcl  cx 

Rrjj 
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siynm  /;;cquoprDmifIafuitadetundo  fcruicus ,  poilideatiir  ab  7tio  hzredum» 

>?l7/;J5*^"*P^^*^^**^^°"*"*®^''5^^*  In  iltumh«rcdcm  crcditor  agcc  ia  £oUr 
imujiriii.  diini,  vc(eruitureiTiprx{lec,fund6quce2m imponipadacur,  quiaifi 
"'^-  foiidumpofleiror&:  dominusxft  ciusfundi  clfcdus  pcr  diuifioncm* 
hcrcdftacis,  l.  Hxrcdcs,  §.  ihcerco|^|D.  Eunii.  erciic  Quarc  hic  ccHac 
dubi  u  m  icgis  z.  D.  de  fcruicuc.  quc  proM>cc  vnum  cx  ibcijs  vcl  hgrc- 
dibus  {eruicucem  impoticrc^fciiicccantediuirionem.  Cui  fcntcnci^ 
hocaddcndum  puco:  quod  fi  h^rasiUeregrciUunhabicucnsfic  ^uluei* 
fiiscoh^rcdcsi;uosproettidioncctus(eruicotistanquam  nou9,vc  illi 
parccm  huius  damni^BnKic^  non  potcrit  hf  ces  iftc  folas  abfque  ^ijs 
h^redibusfcruicuccmprfftareyexcit.CResinrcnilios  .idisalijs  non 
noccrc.  Tum  quia  dcnunciarc^cam  pcticioaem  dcbuic  coh^rcdibus 
fuis,1.5ireni9$.vlc.D.dc  cuitl:.  K!quc eciam magis  lih^rcs  illccvedi- 
tori  volcnti  malit  pretiura  feruitutis  fcu  htis  ^lHmationem  dcpcdcrc. 
Pr^terea  in  hoc  cafuiscrcditor  non  con;icur  conucnirc  hunc  folum 
hxreiem,cuifundusexdiuifionclia:rcclitatisobtigit :  nam  cum  h.i- 
bcacacbioacni  cx  pado  Hc  promillionc  dcfuiidi ,  poccrit  agcreaducr- 
fus  qucnilibcchxicdum  :  Omiics  cntintcnentur  m  foiidum,  ncc  ic- 
qucns  hxrcdirncis  ihuilio  lus  aut"cLC  cx  paclo  &C  cowtradu  t  rcditori 
qua:litum,  1.  Dcbicoium,  C.  dc  pact,  Addc  k'mpcr,!i  nccdiun  conlli- 
nica  nccimpolicalic  fcruicus,  fcd.av:tio  cancumpcrlonahs  compctata^ 
caui  conlhtucndam.  Qu^c  diucrla  iuntab  co  quod  hodic  mulci pucat 
folanum,  vclrcdicumannuum,  qui  pra:(Licur  nominc  is:  caulafundi 
datifublcgc  annui  vccl:igahspctiafoio  poirclforc  ,  non  ab  ahjs  obh- 
gati,vcIproniilions  hxrcdibus,  quod  camcntationiiuriscuuicncitc 
nonvi<ictur. 

Ex  i}S  ncccilario  cfficitur ,  in  hoc  rracl:.iru  dc  prarftationibus  indi- 
uiduis  fcruitucum,  non  qii.vn  dc  icM  uicucc  lam  impohta     viU  poilcl- 
fa :  Itcm  non  quxri  dc  icruicucc  poll  diuiiioncm  harrcdicacis :  Scd  de 
^  .  .  ea  icruitutcqux  anccdiuiiioncmlixrcdicacis  pccicurab  vno  vcl  plu- 
tiueirjtui  nbus  IixTcdibus  promilioiis ,  &:  dc  icruicurc  nondum  impohca, lcd 
ita, tafHi  tancum  piomitra dcbitaquc pcr  ibpuLici(Micm,concradum,tcil:amcn- 
tum,  cxquo  dcturaclio  pcrionahs  concra  iia:'  cdcs  promiiroris,  inhoc 
vciciuicuccm  promiilam  .idctuncto  pcxilcnc-  acquc  fuudo  imponat. 
Difpucacio  hxc cil, <in'obIigatiohuiufmodi  diuidu  i^ir  vcl  mdiu:dua, 
^  quoniodo  vcl quaccnusacho  dcturmomncs  vciia  iiUji^alos  hxrc- 
dcs  promillons. 

^  Primo,  fihxredcs  omncs  prxfto  lint,  vchntquc  iciuirurcm  con- 
r»J«yir»*  l^itucrcinfundo  pcr  quem  promilla  ell:  Siquidcm  cx  pacl:o  vcl  cx 
ptttmim^  nacuracontraftusnonlitccrcuslocus fcruicutiairignarus.ipfi  hcrcdcs 
fwmi,   cligentlocum  pcr  quem^crcdicor  fcruicuce  vtatur,  moiio  linc  liUus 
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iniatia&c^tiotieid fiac,  Ytcftini. Sicui,  D.  dcCemmxt,  Ac Ci dc  co 
conixoueiii»  inter  eos  emerreric,  pcrludicem  diiceptabicur,  pcncis 
adtifliicis,  vticnbunt DQdores in  dj.  Si  cui.  Nequeeft  verura  quod  ' 
Alexaader6caliipucant,creditoreni  cumdebitbribus  vel  h^redibus 
eumlocumeligere,  per  qucm  ieniitutis  vfus  conftituatur.  Omncs  ' 
jiitur  fimulh^redeslocumieruituti  prxfinient,  vt  didcurin  l.Itinere, 
D.de  (ecuit.  ruftic.  pr^d.  Sin  autem  h^redes  illi  de  loco  feruitucis 
idoneoincerfenonconfentiancperludicemadid  compellcntur)  1. 
Huiaimodijinfine,  deleg.  v  Etnifipareant,  ludex  aohibids  pcri- 
txs',  quod  ^quius  erit^decemet.,  veletiam  maiorispartis  h^edum  ie^ 
quetur  voluntatem  rationi  con(encaneam,  ex  1.  Maiore,  D.  de  pa£bjs; 

Si  ver6  iiec  cbftfenttiAat ,  nec jadfint |onmes  h^redes ,  fed  fugiancj 
moramque  laciant,  creditor  non  tenetor  omnes  conuehiire  6c  dtarc,  ^'"*^>^  '^* 
t.conn:ariumnonnuliismalc  aiferentibtts)  imopoteft  contta  vnumrXw  «1 
ex  debiconbus  vd  hxredibus  agere ,  vc  reraitutem  debftam  in  Co  s^ttnmjh^ 
lidum  prsftec  •*  quia  obligatio  fcruirucis  omnino  indiiiidua  eft'"^ 

"  obligatione,  petitionc,  folucione :  ac  folidum  finguli  debent  vt  toto 
iurecauetur.  Ac  ii  a]jquando.reperias  'rcruicuccm  diuidi  pcr  parces^ 
pcrfundosquicam  dcbcac,autpcr  fundos|quibus  dcbccur  feriiicus, 
cx  1. Quidaliiid ,  D .  dc  vcrb.  fignif.  1.  Sij>arcem ,  I.  Qui  fclia ,  D.  dc  . 
£eruic  ruft.prsd.i.  Venditor,  D.  communia  ptsedtor.  1.  Lucio,  D.  de 
aquaquOtidia.cum  fimilibus.  Harc  cancum  accipics  dc  v  fu  &:  com- 
modicace fcruicucis, quc commoditasjdiuiditiir  aliquando, 1. 4. §.  in- 
tcruailaa  D.  de  feruit.  Non de  iurc  caufa  yd fubjOancia  fcruicucis, 
quieperpetua&totaeftiatoto  futido,^  coca  in  quahbet  parccfundi, 
tam  aomif\^ds> quapi {etuicntis ,  1.  V in,  D.  dc  fcruitu t.  vr  c(l  an ima  " 

.  in  corporc  hominis>,"  inquic  Barc.  Idcoindiuidua  cll.  &non  niliin 
foiidumpr^ftaripotcftndcococa  &infolidumab  vnocx  dcbitoribus  ^ 
vcldcbicoris  hsredibusdcbetucjpcciciir^pr^ftacur, l.z.l. 85.  D» 
<lc  vcrb.  oblig. 

Scd an  vnus  cx  harrcdibus  cogacur  folus,  nrquc (\c  pollit  lcruicutem  ^,,,,,^ 
imponcrc  fundo  communi  &:  hcrcditano.  Hic  ftrcnnc  altcrcnnturfvV vAiV- 
.■viuris  Jntcrprcccs.  Scholn  vctcrum  hocafliimnc.  Rcccntiorcs  ncg.inr.f"^'^!^''''^ 
Affirmantmm  opinio  dcFcndi.  vidcrur  1. 2.  §  cx  ijs.  dc  vcrb.  obhg. Vbi  ,  ^.^^»»1* 
vnuscx  hxrcdibus  fohduni  prarftat,  NiS  nddcrcc  ibi  Paulus,  cum  \\Q-ptHAt. 
rcdcmrgpccicioncm habifiraai a coht^rcdihus.  Ex quo fcquitur  cum 
foluilIcpcnniKun &:xllirn.iCioncm pctic^lcru!tutis,aiioquicnun  non 
cirecquod  rcpcccrcc  a  colurcdibus,  Si  non  prctium  nccpccunhun, 
fcd.iplam  lcruicutcm  trndidiiicr  acVori,  cdaiquc  impoluiilct  fundo 
iia.Tc^icano,  nil  cnrni  de  fuo  prcllitiiicc,  nccco  nommc  quid  rcpctc-  ' 
leta  coiijjyrcdibus,  JErrgo  m co  5 .cx  ijs,  non  iplu  fciuuus,  fcd fciiiiiutis 
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xfti^atio  tantiim  (bluca  eft,  ideoque  adi^erfus  cohxredcs  rcpctitia 
pro  raca  cuiufque  compecit  >  vcinl,  Locicgrpus,  §.  fi  mndus,  D  Jiicr 
uitus  vindic. LHaeredes,   an  ea,  $.  concra»  D.  famil.  crcifc  Hoc  aa- 
cem non  ni(i reo  &  adore  volencc  fieri  pomit,  vt  infi a  dicctur. 
A»  ttsrt'    Concra  hanc  incecprecacionem  obiicitur,  quod fiin  d.   ex  ijs»non . 
dmn  vnui  fcruitus  fcd  pretium  &pecuniapro  feruitutedctur  pcr  vnum  ex  hjc- 
CiriiTi-  rcdibtts :  Tunc  diuidua  fict  ca  obligatio,  qua?.in  debitum  pecuni«  mu- 
fiimMiom  tatur  S^conuerdtur , quod  planc  cil  diuiduum : iicenimin  ^imili  col- 
tetteyr.  jjg- ^  Paptnianus in  1,71.  D.  dc  verb.obiig.  £x  quo  fcqucrctur ,  hirc- 
'    demaqoo  qftimatio  fcmitutis  cxig;itur,non  teneriinlbiidum.icd  pro 
portione  cancum  hxrcditatia .  Ec  umen  ibi  didtur  eum  prxfiitiiTe  ib- 
hdum,quod  non  proclkiciirct,  fi  pccuniampro  {eruifute  dcdiiFet)  quia 
pccunixdcbitum  llt  omnino  diuiduum.  £rgo  ibifcruitutcm  ipfam 
hzres prxftiti t.  Hxc  obiedio  vaiia  eft,  namargomenti Eiila cft maior 
propofiti<5 :  failum  cft,  quod  vnus  cx  hxrcdibus  prctium  vcl  arftima- 
tioncm  promiftx  fcruitutis  folucns  crcditori  volcnti,  non  tcncatur  m 
Iblidum,  fcd  dcbc.it  tancum  poitioncm  hxrcditariam  huius  pretij  vcl 
a-ftim.itior.is :  hiifumcft  hocc.iili,  ob!ig.itioncm  corrumpi  ?c  c^ci  di- 
uidu.ini ,  qu.v  nacuia  indiutdu.icft,  qu.rquc  cx  pcrfon.i  hxicdum ,  & 
cxpollt.icto  ncquc.iciuinuit.in    tici-i  diuidu.iui  prcukiicium  crcdi-- 
toris  vlcio  c?c  <^r.itioscpro  dcbicilcruitucc  pccuni.imaccipicntis.  Hoc 
modo illo^cxhis  noniuu.ic opinioncm  vccciuin,  vcncclcx/jttV/f6w- 
mi!ft.   .  pcnulc.  dc  Icl^.  5.  t]ui.i  non  dc  lcruituccj  fcd  dc  opcrc  c.incum 
,loquicur,  Quod  quidcm  vnui  cx  h.cicdibus  cocum  t.iccic  S:  pr.vft.irc 
pocciac :  Iirnoftr.i.iuccm  qu.cftionc,h.vrcdam  vnus  pro  partc  tantum 
dommus  indiuifi  tunih  ,  iion  poccft  dc  cocuis  hm  di  hxrcdicarij  uirc 
fciuicucc  ahquidconftitucrc  ,arir.  lcy;is  Tia  licio,dc  acq.  rcr.  dom. 
Ec cum  pro  ca  vcccrum  opinionc,obiicicui-  \  num  cx  h.rrcdibus  poftc 
.   dc  rchxrcdicaiia  dilponctc,  adcum  vlum  cui  pcr  dcfundumcft  dc- 
ftmaca,!  In taiicum,  in  H.k-,  D.dc rcr.  diuif  1.  Si :rdcs  communcs,D. 
comm.  diuidundo  :  Rcponi  j^orcft  hoc  clfc  diclum  dc  folo  vfu  rci 
■.    communis Si h.utcdicarLc,  non  dcdominio    uu-ccius ,  nccdclcrui- 
tutcimponcnda,  cumimponi  ncqucacab  vnocx  dommiS,arG;.  legis 
Idquodnoftrum,clcrcg.iur.  Itcmquodpro  vctcribus  diciruL  cxl.  5. 
^.ha:rcs,D.comm"cfW  Vnumexhxredibus^rcftitucre  poifc  rcm  dc- 
*'         fundo  commodatam vel depoiitam  >  fi in  cius  poccftatc  fit ,  id  vcrum 
cft cum  agitur de r^ftitutione {bUreialtenx.  Pofhremo  quo ^  affcrtur 
cxl.Siprocuratorem,§.fiknorantes,p.mandati.  Fideiuflbrem  de 
'  '  bonisdcbitoris(bluerepo(re,ergomuIt6niagisidharrediIicetin^i^ 
uitu^promiflapcrdefunftum.  Ahjreipondcnt^um  s.loQuidcfide»  ' 
i^ni^ll  qui  rem  dcbitoris  penes  fc  ha.bebac.  . 
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Hismomentis,  &  alijsplcnrquc  oppugnatur  ca  vctcrum  opinio.  r$,ns 
Et  tamcn  vcrc  fentiunt,  njErcciibus  in  mora  &  contuniacia  pofin^,  *«''«^'*«» 
vnumcxijsroJumconuentumpofTccommuni  &  h.rrcd]rano  tinido /^^,'^2*"* 
{eruitutemadefun£bo  promi(&m  imponcrc,l.Pci  hjndiun  ,in  hnc, 
D.  dc/eruit.  ruft.  pr^dior.l.  vlc.  D.  communia  prxd.  Coi.ftat  cnim  • 
(iHi]inxcemeHeoiiiiiinoindiuIduain,ideoin  Tolidum  pcti  &  piaibri 
ab  vno exh^redibus, l.i. I.72..  &I.85.  de vcrb.  oblig.  cum  multis  limi- 
libus.  Addequddbsrres  hoc  6ido  hil  nooiconflituit,  ncquc  dcccr* 
nic  vel  diiponicdeiurehcre^itario,  rcdtan^m  exequicur  defunai 
voluncacem.  Idquod  eiperiniecicixr alijs haejedibus jnegligentibus  &c 
recuibiubus.  Hancfencenciamcerciffimacscceri-mterpretes  maxiin'^ 
noui  varie  agitant ,  &  tahdem  e  conccario  fbtuunt  vnuih  ex  hseredi  -  . 
bus  ^  credicoreconuentum,non  poiTe  communi  &  h^rcdirario  fundd^ 
ieruicucem  i  defiin^o  promiflam  imponere,  quia  i d  p  i  ohibetur  1. 2. 
D.  de ieniic.  1.  Icihere, 28. 1.  Vnus,  34.  D.  de  fcruic.  ru/l.  Quamuis  • 
leges  ilhe  loquantur  magis  de  (eruituce  noua,  non  promiiIa>  nct  debi- 
ca  pcr  defiin^m:  quare  vnus  ex  fbcijs  vel  hf  redibus  non  poceftjcam 
imponere  fundo  communi:  Hic  ver6  tradatur  de  (eruicuccdebica. 
^  &promiflaperdefuntem.  Quiracionecorruicargumencumj  quod 
iiaeqi  noui  fibi  fiimun  t  cx  Cap.  Quod  omnes,  de  regulaur.  in  6,  Q^ctt 
emnes  tdj^,  ab  omnibus  debet  approbari ,  maximc  in  his  qu2c  func 
communiapluribus  vc(ihg;ulis,id  dft,  cum  de  c6munire>auc  pecunia 
finguloru  m  priuacim  quarritu  r,  v  t  not.in  Cap.cercio  l^co»  exc.de  pro- 
bat.  Deniquepertinadcerdcfendunccredicorcmquicum  vno  cantil 
exhatredibus  agic»  non  poiTe  abco  ipfam  feruicucem  confcqui ,  fcd 
tantum  acftimationem  eius,arg.  di£tf  1. 2.  J . cx  his,  dc  vcib.  oblig. 
cum  I.  Hf  redes»  D.  £imiLercifc  1.  Loci  corpus^  D.  fi  ieruicus  vindice- 
tur.     *  - 

Exquocrrore  nafcicuralius,vidclicec*in^fu  propoiito  h^redem 
non  teneriad  inccgram  &fohdam  feruitutis  fftimationem,  led  pro  fj^^^ 
porcipnecancumhcreditaria:quoniam(inquiunr)  proieruitute  prx-  /<r»  r»r^ 
flacurpecuniayqu^diuiiioncmrecipitinterh^edeSj  arg.  didf  1. 72.  ^^*' 
Itemalius  errorii proreonminoindiuidua,prccium  &:  pccunia  pen- 
3atur,  fier  obligationem  diuiduam ,  vtrumquc  abfurdum  &  a  lure. 
alienilFimumrquiainl.  1. 1. yi.&ci  85.dc  verb. oblig. L h^rcdcs.Famil. 
erci fc. acpctmultis  flmiUbus,  hf  rcdum  vnus  folidum  prcftat  in  fcrui- 
tutibus,  snblidamfCTuitutis  arftimationcm,  coquc  nominc  rcpcri, 
tioncmhabet  acoh^redibus.Hincmalcdiftingujtur,  vtrum  crcoitor 
ab  initio  clcgcric  prcLiumfcruicutis,  vctunc  diuidiia  itc  obligatio  :  aii 
ab  initio pcticnr  iplam  feruiturcm,  fcd  randcmpccunia  dccidat, tunc 
npA  cfii6iuiiUii4uai^  obiigatio^cm,  qu^  func  mmis  lcuia  U  iuutilia. 
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Item  aKiiscrror  exeattouorum  DD.  opinioncrurgit,quod  fi  vmiSex 
h^rcdibus  conucncus  oifccac,  dkacque  paiacum  pK,  Aare  cum  aliis 
fcruicuEcm  pccitam,  vel  aliam  lem  indiuiaiiam  a  detun&o  debitam> 
non  pofle  cum  h^redcm  cogi,  vt folidam  reruitutem  prvftct,quia  (in- 
quiunt)  hocprohibecurind.La.dc  (eruit.  IcaqueaedicortenebiQir 
alios  h^redesconuenice»  vt  ab  omnibus  iimul  imponatur  fetuitus ,  gc 
pr^flcturresindiuidua,  debicaresperdefttn£him,exarg.Iegis)Itinere' 
D.  deferuitut.ruil.  pr^d.  Quod  u  creditor  malitprctium  dc  fflima^ 
tionemdebit<reruitucisaucreiindiuiduf  con(cquiab  vno  haere- 
dibus,  pucant  h^redem  teneri  cancum  pro  {iiaporcione  hf  redieuia  6- 
ius  pecun  i  c ,  q  u  o  d  fup  i  a  reiecimus.  Id  ver6  nohtanciim  a  iur^fcd  e- 
tiam  a  (enfu  communi  remotum  ett,  vc  creditor  qui  vult  (eruitutem 
&  rem  fibi  debitam  habere,  non  pretiu  m  eius :  cogatur  inuitus  pro  ca 
^rc  pccuniaacdpere  ab  vnoexhf  rcdibus  proptermotaiS&contumada 
hgredum  cceterorum.  Iniquum  ctiam  vchf  ries  conucncus  y  qui  non 
vulcaut  non  potcn;  pecuniam  (bluereprore&feruitutedebita,  Ced 
eam  ttadere ,  pad  U  coniHtuere  paratus  cft :  cogacur  inuicus  pro  ea  re 
pecttniamdarc:  Ipfummayvc  vtroquc  concradicente  ahud  pro  alio 
foluatur,prenumprofcruicttCe6cpro  redebica,  qu^  pr^ftari  potefl. 
"Cibnigicur  cx  hac  nouorum  opinione  totabfurda  fcquantur»  abfur- 
dam  efle  neceiTe  cil.. 
h^dX'  Mancbit  crgo  vctcrum  iententia,  quod  ab  vno  ex  coh^rcdibus 
■jnujfn;»  cota  fcruitus p«i ,  &  ab  eotota  prjftari&:  conftitui  potcftin  fundo 
'"^"''"^"^didpcr  defundum  promiflTorcm  dcftinaco.Adde  quodh^cobhgado 
&adioaduerrushaeredcm  promiiToris,  noncam  eftobhgacio  «iandi^ 
quam^dendi :  nam  c6  dacur,  vch^ccsimponac,  conftituat ,  &  tiadat 
Jteruicucem  a  dcfunclo  proroiftam:  Acqui  ccrtum  eft,  inobiigacio- 
ne  fadendi  U  cradcndi ,  cogi  poife  vnum  ex  hxrcdibus»  vc  iadat>. 
cradatqucidquodin  fuajKJCcftntc  cft ,  maximc  in  •obligationibus  in« 
diuiduis,  arg.  legis  Fidci  commiila.  §  .pcn .  dc  lcg.}.Neque  hic  obdnet. 
velnocct  dida  lex  2.  dc  fcruic.  vt  antc  dixi.  Rcrum  a£liones  quoci* 
dianaehocncgotium  facilc  cxplican»-  cx  lcgumauthoribuSjmaximc  VA 
LHuiufmodi,infinc,dclct^.i.  In huncmodum  ha:rcs  conuencusiiteni' 
dcniinciabitalijs  cohxrcdibur.,  vt  ci  fc  adiung.mt,  rcmquc  dcfcndanc. 
Quodliomncs  fcflftant,  cuni  oninibusrcs  cxpcdicrur,  vt  anrc  di- 
ximus.  Sin  vcroalij  h:rrctlcs  cuocati ,  pi' crc  nolint,  &  poft  cdifta 
pcrcmptoria  fint  contumaccs,  tunc  pcr  rciucntinni  ludicis  fcruitus 
conftituctur  &''pnvft.ibitnrab  vno  cxhxrcdibus  conucnto  &  bonaiu 
jfidcmagnorccntc.  Mcliusautcm  crit  citarc  mlupcr  alios  coAcrcdc";, 
vt  huic  fcntcnric  cxcqucnd;c  &:  fcruituti conftitucnd^-  adlinr,!. 
vno<juo»^uc,D.dcreiudic  Adhuncmodum,.vnusexhaEtcdibus  m 

.  •  '  '  '  '  iblldum 
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folidum  conuentus,  hfredit.irmm  ncgocium  folus  cxcqui  cC  cxpcdire ' 
poccll,  cxI.H^rcdcs,  $.  fi  vnus,l.Hisconfcqucnrcr,  §.vlt.  1.  Intcr, 
ylc.  D.famil.ercifc.  d.L  FidcicommilTa,  ^.pcnult.  dclcg.3.  Sicrcclc 
folus  hjEfcs  decernic»  dcciditque dc rccommuni  ad  vlum  cffcftiimqi 
adefundoiam anccdefimcum,d.l.Sixdcscommunes, D- communi 
diuid  Hacracione  Mcnon  obdncnc  ncc  ofHdunt  i%  icgcs  quibus 
nou  poceft  vnus^ex  hfredibus ,  vel  vmsex  (bdjs,  h^reditano  com- 
mmii  fiindo  imponere  (bniitucem ,  vidclicec  nouam  y  non  dcbitam^ 
nccpromiilamoefando.  ' 

Eademdicendaerunc,-  fi  ram  ftipulatorvelcreditor,quam  h^rcs  sip^f»'. 
promiirods€ttmquoisagit,inhoc  coniieniant^con^entiant,  vt  x-  '^plt^ 
Himado  tantdm  acpretnim  reruituds  praeAecur ,  non  ipia  feruitusi 
nam  iine  vtriafque  mutuo  confcniii  hoc  fied  nequit  ,^vt  fup.  dixi  ad* 
uerfiis  recendores  male  aliud  fendentcs.  N  ^uc  tamen  haures  ille  (b« 
lus  depredo  &  silimadone  ieniituds  conucniet  cum  aftor^,  n  cc  pc- 
cunii  data  deddec^alijs  coH^edibus  noninterpellads  &  non  dtatis: 
eos  igirurvocabityfinegligant&fugiant,  IUe  tolidain  ^ftimadoncm 
^predum  ferttitnds  pr^ibre  poteric  per  ofiidam  &  (encenciam$hdi« 
cis :  quo  fafto  repeddonem  habebit  a  'co  h^ redibus ,  vel  famili^  erdil  ' 
cundf  indiaoy  vel  ali^  a^one ,  vc  noc .  in  l.a.  > .ex  his,  de  verb.oblig. 
Maxime  Ci  vciliccr  negodum  gefTerit,    h^editatem  libcrauerit. 

•  H^c  di da  fmc  de  Titio  denin£to,  qui  per  Fundum ,  vel  in  fiindum 
tiuem  habcbat,{eruitutem  promiiit.  Qu^dii  ponas  ei  fundum  nuUum  fJJ^!!^ 
iuilleperquemprfftarccfcruitttccm  promiffam :  Quamuiscnim  fcr- 
tiitus  confticui  U  imponi  nequcac,niiiliincinde  (ic  prsdium  dominas» 
^prxdium  feruiens ,  camen  (eruicus  promitti  po ceft ,  etiam  ab  co  qui 
fuodum  non  habct,  in  quem  &pcr  qucm  ieruitus  promitritur,  U 
Hsredes,  f .  contia,  D. famiL  ercifc.  Hoc  cafu,  quoniam  in  hxredicate 
dcfun£dpromifforisno  rcpetitur  runduspcrqucm  fcruicuspromifla 
pr^ftetur ,  hic  ncceflario  vcniendum  eil  ad  pretium  &  a:flimadonem 
eius  (eruicuds,  eoque  nomine  vnus  cx  h^rcdibus  i  n  folidum  corjue- 
.  niecur,  damnabitur,  exigetur ,  feruadsipAadionibus  contra  fuos  co- 
l^^rcdcs.  Hxchidci  fpccics  dubio  caret»  heque  obnpxia  clliilis  intcr« 
ptetum  Conccntionili.  cx  d.1. 1.  deferuitUC; 

H  j  ilcnus  dc  pluribus  hxrcdibus  prbmiiToris  vel  dcbitoris.  Scqui-  Jf^^ 
tur  dc  Iixrcdibus  ftipulatoris  vcl  creditoris  defundi,  cui  feruitus  tan-  fifmt»^  > 
tum  dcbita  promifsaquc  eft ,  non  autem  conftituta  nec  tradita  per 
vfiim  &:  pacicntiam ,  vtantc  monuimus :  Nam  fi  impoficaferuicus  cf- 
{cc,ac  vfu  polTcfla  pcr!dcfun£bura,  ille  poflcffioncm  cius  iuris|cum 
fundocui  dcbctur  ad  harrcdes  fuos  transmicceret  poft  apprehcnfam  /^^f  ' 
ab  eis  poii^oncm  hf  rcdicads  iure  aiuL^i^Cum  h^rcdcs ,  D.  dc  acq.  ftmmi 
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poif.  lurc  GaMiarii  coiporcapprchciidcic  opus  non  cfl,  quia  inorruuF 
inucfbc  viuum.  Ic.iquc  Inn  c.i  poircllioncturbcntui  tk:  inquictcnciu: 
Jixrctkvs ,  c.im  vci  oinnc^  (inui! ,  vcl ringuli  infolidum  dcfcndcnc  jn- 
tcrdidu  Vndc  vi ,  mccrdido  Vci pollidctis,  interdido  Quod  vi  aut 
clam:  Iccm  oinijro  vcl amiiro  rcmcdio  poflcfTorio , dc iure  fcruitutis 
agcnt  pcr  aclioncm  contcilariam ,  vt.cislibct^  vti  {cruiture  liceat: 
Jiocfircs  nidiuifacftinccrcos.  Qu6d(ilizredesiHpiilacorisaut  crcdi- 
tores  cgerinc  famili?  ercifcund^  iudicio ,  ac  h^redicaCem  diuifcrinr,  vt 
cftinl.H£rcdcs,§.  incerco,D.famllcrci{c.  Is  cui  obcigic  ccflitquc 
fimdas  pro  quo  vetvad  quem  ca  ieruicus  non  modo  promifla,  lcd 
eciam  confticuca  eftpcr  vfiim  ^  poireflioncm;  dc  eafcrUicucc  agcc, 
vclfpoflelTorio  vel  pcticorio  iiidicio,  proucrcs  iucideric.  Nam  iura 
prcdiorum  nilaltudiuncquam  prcdui  ipu  qualiccrfehabend^>i.Quid 
aliud,  devcrb.lignittV|robiqucvcr6  feruicus  femperindiuidua  eft, 
acquein (blidum pecicur  6c  pr^ ftacur.  E  diucrfo  hicarriculus dc h^re- 
dibus  ftipulacoris  vd  credicoris,  inlibrisiuris  refcrcuc  ad  (cruicuccm 
jiondumcpnfticucaminecdcfun&o  cradicam,  fcd  promiflam  cancfi: 
Oi^uc  flipulacoc  vetcredicocmortuusIic,reli£li$  pluribus  h^rcdibus 
incer  quos  h^ccdicas  nondum  diuifa  fic :  volunc  camcn  illi  eam  ierui- 
tucem  peCcre  ^  debicorc,  vc  confticuacur  &  imponacur; 
si  emna  Pximo  hic  ccrtum  efl:  harredcs  coUe^biuc,  vc  aiunc,  hoc  cll,  (imul  o- 
*"  mncs  polfc  in  promiflorcm  agere,  vc  feruicus  confticuaiCur.  Vcriim  6, 
quidam  ex  his  hacredibus,  vcl  nolinc,v«l  tiegl i  gan c,  v  t  i  n  rc  commu- 
vmittx  hi  folcc:  qusBritur  an  vnusexha:redibus  queac&lusin  folidum  agcrc, 
'^*^  vc(ecuitus  illa  fundo jmponatur  ac  prarftecur,  &  Cic  acqui ratuc  fundo 
communi  &hxreditario:  namhzccraditio  &  poifcfliofcniitutis  non 
padum  &promiflio  dominium  acquirit,l.ctiaditionibus,C.  dc  pa^kis, 
'Quodhic  videcurnonpoflrcficri,quiavnus  ex  dominis  fundi  com- 
muniseifuQdQleruicutem  non  potcftacquirere>l.  fl  vnus,  L  vnus^  D. 
de fcrait.ni(l  prf d. propteriuris rationcm,  qux  vult  feruicuccmpro 
parce  nonpoiTc  acquiri  pcr  vnum  ex  domiriis^  nec  vni  ex  dominis  nm 
dicommunisccdi$cprjeftari,d.l.fl  vnus:nam  ispro  partcfuacantum 
fibi  non.alreriacquirccct,  S.alceri  Inftit.  dc  inutil.fliipul.  Proparceau- 
tcm  fcruitus  acquiri  non  poteft  cura  indiuidua  fir.  Addc  quod  in  r« 
communi  focius  finc  focio  nihil  ftatucrc,  vcl  difponcrc  potcft,  1.  in  rc 
communi,  D.  communi  diuid.  Dcnique  pcr  vnum  cx  h^rcdibu^ 
hxrcditario  fundo  communi  &C  indiuifo  fcruicus  non  acquiritur.  vn- 
dcrcdditurinutilisftipulatio,  fi  is  cui  promiila  cft  fcruicus  dcceircrit 
antcexccutioncmobligationis,  anrc  ciadicam  ^  confticucam  fcrui- 
tutcm,quiaftipuiacio  in  cum  cafum  rccidit,a  quo  incipcrc  non  potuit: 

l^^uppnjim^jAU^  yniis  fuodo 
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lisreditanoieriutatemjftipulctur&acquiiat.  '  ' 

Hoc  lulij  Pauli  tcmporibus  ceRfiierunt  nonufli  I .C.di  coutra^uos  ^ 
illicicribitj.acreipondet  inl^x.  de  verb.  obli^.  tali  eorum  fubtilirati  "f"^ 
pu^ualere  ratiouem  boni  &  acqui  fcriptam  in  dJ.fi  vnus^de  (eniit.ruJl» 
prsedrEtin  1.  pluribusf  $.  vit.  de  vetb.  oblig.  (ciiicet  di6bum  dlctd  rem 
vkiiiri,  ft  ad  &m cAfwn-d^enerit^  a  quoinaptrenonpoHth^  eflb  rcgiilam  iu-      '     '  . 
f  is,  iioc  c^lHKp  vei»m>modo  niiam^  l  omniSjde  fcg.  iuris.  Etih  no> 
itra  qu£(tra||^pi£un  eilc,  quia  iniquum  fbfet  corrumpi  Aipuiatio-* 
hem>&adilihilumficreduaobiigati6ncm,ciurque  ius  non  tranfire 
ad  iijrredes^^^ipulatoris,  ex  e'o  quod  indmidua  fiXy^  vnus  ex  (bciis  rei  • 
communi  nii  acquirat.  Imo  ei!e  xquiirimura,  vt  ius  illud  ieruitutis.  * 
indtuiduae  penieniat  ad  creditoris  hercdcs  fingulos  in  fblidum ,  cum  ^ 
ruanatura&quaiitatcindiuidua.Nonitahoc  obtinerct,  in  fingulari  «ii^»«r«. 
fuccefTore  iiuius creditoris, puta Titio  cui  h iccreditor  vendidit  fun- 
dum,  pro  quo  (eruitutem  venditor  cfl  (lipulatus ,  nondum  fibi  tradi- 
tam & conlhtutam- cuni  vcndidit fundum^  vteftin i.fi  fub  vna,  §.  , 
de  vcrb.  oblig.  tunc  valcbit  ea  regula^yi  resdd  tmn  ca/um  redierit,  affm 
nonpotmty^,  Siquiclcmipieilipulatorpoftrem  a  Ce  yenditam  noti         .  ' 

agetampiiu»exeail;ipulatione,  vtlibifcruitusprfiletur,  quia  fundo 
cah  riim  cam  petete  poteft>Lquoties,  D .  dc  reniitatib.  at  mkle  pctceet*^-r, 
pro  hi n do  quem  alienauit.  Cuique nihiiacquirerepoteft  propter  re-^ 
gMlaLaialterijiipulm  nemo potefl,  Ipfc  ctiam  emptor,  non  poterit  agerc 
&  feruitutem  petere  cx  ca  flipulationc  Venditoris ,  ciim ex  ea  ioium  • 
deturin  pcrfonnm  adio,qugiundum  non  fcquitur,  ncqueemptorem. :'' 
fundi,!.  vlt.  D.  dccontrah.cmpt.  Idcmquc  cft,  fi  cius  fundi  partcm  ^  • 
ilipulator  vendidcrit,!.  pro  partC;,  D.  dcrctjit.  Excipimus  hodic  nifi 
intabuhs  cmptionis,  vcnditor  cinpcori  ccfrcntius  quodhabctcxca  4^ 
•  ftipulatione fcruirnris, vc confulci cmprorcs  hodic  caucnt,  ccllls  pcr  ^, 
■vendicorcin  avlionibus  omnibus,  quf  proptcrrem  vcndicam  ipfi  c6-  '  , 
petun  c,  m  rcm,  in  pcrlbnam  rcfcindcntem,  rcfcifonam  U limilcs,  id  ^  , 
quod  fumicur  cxl.fi  rcs^D.dccuKftioaibus.  ■  > 

Scd  ad  rcm,  quod  c^x  luho  Paulo,  bc cx  toto  iurc  fup.  diximus,  vnu  *Ji»v9t 
cx  creditons  hxredibus,  iti  Mdum  pctcrc  fcruitutcm  hxrcditau  dc-  ^^^^ 
bitam-  rccentiorcsfcnptoi^CTCxplicanc,  vcl magccorrumpuchocmo-  ^uod. 
do,  diccnccs,  vnum  cx  h^rcdibus,  vcl  vnum  cx  crcditonbus  ante  (cr^  ""««/^- 
uitutem  tradrt:am  S:  impofica,  pcterc  tjuidcm  lcruitutcm  in  fohdum: 
fed  vni  ifti  fcruicuccm  ipfa.m  non  pofic  ccdi  &:  prclbri  pro  fundo 
communi.  Quarcvoluncinfolucionc&icxccucionchuius  obligacio- .  • 
nis  vcrfan  tantumid  quod  inccrc!!  cius  hxrcdis  fcruicutc  promifia  ./''^'  ' 

non  vci.  Sic  Vplunt  fcruicuccm  clTc  quidcin  in  obligacionc  &  pccicio- 
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:  '  Suam  iiiterpretacionem  vohmc^lli  DD.  neceilaria  viden»ex  eo  qa63 
vnus  ex  ibcijs  pro  parce  canciim  fua ,  vel-fibi  cancum  poffic  acquitere 
{eruicuccm:acproparccferuicusacquiri  ncqueat:  cmn  iic  kidinidua.  . 
.  Ideoinexecucione  buius  oblig^cjonis  neceilatiovenieBdumeilead 
(cruicucis  «ftimacionem:  cuius  pattlemhjcresiilc  pro  pprj^wac  fuajanv» 
ciini  confequecuri  ( I  dnuod  fup.  tdectmus,)  Hoc  pr<iH 
vnus,  in  princip.  D.die tetuittuft.prsd  1.  Lod,  S. ii fun^S, vetiic.  £a{ 
in  xflimatione^  verfic  ^eftimatio  matm^  D.  fi  (eruicus  vindic  LH^redes, 
$.  an  ea,  verfic  Etfino»pr£flttur^D.€iaDi\jttdCc.  Qui vetfic. dc^ftitQa*  ' 
•  tione  reruitucis  vulgo  accipicur t  iun^4 1  yz,  de  verb.  oblig.  Vbi  quia 
fadum  mdiuiduum  non  pr^cut  i  fuccedic  vel  (equicur  obli^acio  & 
a^oadpreciiim  &  pecuniam  >  qu^  Jiuiduacift.  Neaiicem  ipfis  obii^ 
'  .€iaturhicagidc('crincucequ^h(ccdicatidebetur,&agicancmn.de.ea 
'  coniiicuenda  vei  cradcnda ,  i dquc  pcci    H cri  po Hc  ab  vno  ex h^rettt^ 
bus,  cum  cfcerineghguncfid  fugiunc  lidcmrclpondcnt  vfiim&pof. 
fcllioncm  feruicutis  pcr  vnum  cx  hxrcdibus  non  poifealijs  acquiti^x 
C.perquasperfbn.  nobisacquir.Harceftigicur  corum  gloflii  contra 
Vv  ■  textmn:  Vnus  cx  h^tcdibus  (ctuitutem  tedc  petit  in  iblicumj,^ 
eius  cancitm  a:ilimatioocm  confequicut :  iicferuitute  caiebit  contra 
\ ,      rationcm  rcnfumquc communcm,&concra  iuris  perpetuas  reguiai» 
;    ■  iSquibus  fingiili  hxrcdcs  in  fohdum  pccunc  &  conrcquncurfcrujcu^ein»- 
\  ^;'  [vtini.  Vix,  D.defcruic.J.i.i.85.^D.d<everb.  oblig.  &:in  d.  1.  Si  vnus 
r , :     in  (ccunda  parcc  dicicur  vni  exharrcdibus  ^ari  6cptse^ri  fcruicuten^' 

athocniliinfoIidamEeti  non  poteil,curo  fitomnino  ihdiuidua. 
Rf/irf.jf •#     l^^^ic  fcntcncix  iuris  certiilima;  atque etiam  ab  omnibus  vfbtpat^ 
frjj>  7*  oppoli ca  pcr  cos  D  D .  argumcnta^  concraria  rcfcUcrc  operar-prccinitf 
■^lSwy'       '^^  hunc  cradacum  dc  indiuiduis  cxplicandum,  Primo  qon  iuuac 
wm,  df  cos  pars  prioc  dida:l.,Si  vnus,  dc  fcruic.  ruft.prard.  Aic  cnim  vnum  cx  - 
f^.rup.  Tocijs  non  pollc  ftipulanVhoccft,  noucacquircrc  fciuicutcm  fundo 
communi ;  quia ci  loli  focio  ncc  d.Ui',  ncc  ccdi  pocefl;  reruicu.s  noua  pcr  * 
'«  dcKincluin non  qu.crica,  Vcrum  hoc ioco  id  non  difpucacur:  lcd  c  di- 
^  iicr(o  quxninus  dc Ticio crcdicorc,  quil^cruituccm  hbi  dari  ftipuiacus 
cll,  vcl cui  lcruicus  cx  contraftu ahquo  debccur:  qui  Titius  dchmcius 
J^^:'  =^  cll  priulquam  ipii  conlbcuta    cnidit.i  fcruicus  cfTcc,  V nus  cx  cius  hx- 
'  .4;.^.  -  rcdibus  pollcgic,  pcciitquc  inlohdum  fcruitutcin:  hanc  ci  vcl  tundo 
•V"'   ^  communi  d.iri  &:  ccdi  pollc,  fciibitur  in  d.l.  Si  vnus,  in  2,  parcc,vcrfic. 
'•    .  'fsedfi  omnes,  vfqucad  rincm Icgis.non  luuancur cciam  d.I.Loci,§.ri  fun- 
^  ,  •   idu^,  li  lcruiC.  vindiccc.  Quia  ccrcumcflibi  crad.iri  dc  icruirutc  cjua; 
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SOLVTIONE.  itfj 
^ptoptcrca  pctit  quanti  fuaintercft  rcprohibicjum  fuiffe  vfufcruitu- 
tis.  No^cdiiieriohicioquimurdeieraicucepromifnitantuni,nccciu  <  - 
cradin&pofrcfTa,  loquimurde  vnoexh^rcdibu5,qui'ex£i:ipulationc 
•&coiitiafta  defiindipctit  adionc  inpcrronam^vc  (cruitus  condi- ; 
«oacur &pr^ftecur.  Noiiinehus  iidcm ex i.  H^redcs,  $.an  ea»  D.famiL  '■ 
crdfc.colligunt  vninon  prcftari  reruitutem,  fed  ^ftiniationcmcius; ' 
quinimo  hic  (enfus  cft  eius  loci :  al  i  quando  peci  ^  pr^ihuri  icruicu  tcm, 
aiiquando  eciam  nonpr(ftan»fiador  8c  rcus  ^/liinacioncm  eius  Colai 
noluerint»  quo  cafu  pro  parce  cantum  haercdicarif  pecicoris,  fcquecur 
prctij  &pcciinia:condcmnarioaducrfusrcum,  ,  * 

Ru rfus,  quodi|dem  fcripferunc,  non  polTe  Tm cx  hjercdibus  cradi 
pofrcilioncmferuitiiris^nifiproparcefua,  qu6dficrinequcat,cilm  fit  ^w!m\ 
indiuidua  .-tum  quod  altcripcr  altcrum  poircfrio  non  acquiritur  :  id  j^wwfir. 
non  cftpcrpctuo  verum  ,maximc  in  coniunctis,indiui/ls  indiui- 
duis.  Namquireiindmidu.c  poflcHioncm  fibiacquirir,  cam  quoquc 
acquirccali)s,quosidncg6tiumtangitconitinclim  &indiu](im,l.Tri- 
ditio,  1.  Ha  qux,  D.dcacq.  rcr.domi.  vt  vcrc  cum  vctuftis ,  &  vlu  ipfb  ' 
pur.it  Duarcnus,  contra  Cuiacium  &  alios.  Dcindc  cmn  h.Tredcs 
dicantur  conlorccs      iratrcs,  arquum  cft  pcr  vnum  locium  gcfta 
ncccflariu  5^  vtilitcr,  poftalios  intcrpcllaros  &:  ncgligcntcs  rata  cfle, 
vtantcmonuimus.  Ergoncglcclacaopinionc,  vnuscxhxrcdibusiii 
folidum rcruitutcmpctct,.ic conicquctur.  Non cR quod hic commo- 
uc.m  tur  fic  frcmant :  ncc  cnim  aio  gcner.iiitcr  &:  ctFusc  in  vnius  e.x 
rcdibusnutu,  acfi  vis,  libidmcpolitum  cfre,  vtalijs  .iblcntibus  &:non  '^^^*'"^* 
vocatis  accipiat  6c  condicuat  fcruitutcm  dctuncto  promilTam  ^  dcbi- 
tam  :  Sedaio  hunc  ha:rcdcaHos  vocarc  dcbcrc  &  obtcftari ,  vt  oinncs 
fimul  Ibruicutcmaccipiant     conftituant, l.JItmcrc,  D.  dc  fcruic,  rufh 
pra-d.  Acqucni  parcant,  ncqucadlinc:  illctclbibitur  lcrachirum,  &: 
lcruitUccm  impofiturum :  Hocmodo  lciuirus  ci  rcctc  dabitur  &:  con- 
ftituccurauthorc ludicc,  vtd:ximus,cxl.I  iuci  cnnjilia, §.  fi  inopcrc, 
dc  leg.  3.  qui  locus  cflnocandus.  Quod  flh..rc  contioucrlia  diutius 
intercosprofcrarur ,  lubcbit  ludcxcauia  cognica,  6c  vii^cntc  nccclli- 
'  catc,  vcis  hxrcs  vtatu.rjnrcnn:  lcruitutc,  dcquo  vidcadl.  Pcr  fundij, 
.  D.dcfcruit.  &1.  vlt.  D.  communia  prard.  Sanc  Ci  diftam  nduoium 
.  Opiiiioncm  tucaris  ,ac  putcs  vnicxhaTcdibuspctcntinon  polfc  dari ' 
&ccdi  {cruicutcip ,  fbd  cantum  cius  prcDura  &  xflimarioncm :  fades  - 
'SlKiuriam  dcbiton  lcruicutis,  quifcruitutcm  mlam  quamdcbccpRr^  • 
i^re vulc,  non  prctium  ncc  pccuniam  proeafoiucrc.  Iniuriam  quoq: 
6cici5  ipfi'ii[|redi,  qui  vult  fcmitutcm  dcbitam ,  non  ^ftimariohem 
:inaxim^reruitus  pr^ftan  poccft,  iuxca  rcgulam,  ^Uudji-ro  aUa 
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DE  INDIYIDVIS 

A  iviiM    His  confcqucns  cfl:  difputatio  propoficaapuii Accurfi iim  c^teros 
in l  2^D.  dc  verb.  oblig. an  hic  vidtoria  feii  rcs  afta>  vcl  iudicaca  pro 

fr«!fit4^t.  vi^o  cx  h^cdibus,proiic  CGecchs,ica  vc  ipfis  aiia|(cnCenria  non  iic  opus. 
vctercs  affirmanc,  noui  neganc,ac  chcum  vagam  regtihs  generalibus 
ficinccrcis  morcruo  yexanc.  Inquo  opcmm  iqcari  tnuciliter,  mo- 
nco  fempfer.  nam  vcnicndum  cft ad  iiypothcfim,  nequealiccr  ius  do- 
cendum  vcl  diiccndum  cft:  Quamobrcm  in  fpccicquam  fupra  cxcuf- 
iimus,dice$  vnius  hxrcdis  viftoriam,  padl:um,tranradioncm,  kiitcn- 
tiam,a!iiscoh9rcdibusprodcfic,  quiacgitdctora  fcruitutc,  qux  dc- 
funclopromifTa  tucrat,  quazindiuiduacll-,  qua-  nonnili  tota  prxllari 
potcd, quiqucadcoctcros  ctiam  pcrtmcc,  lioc  vulgo  lcntiunt  vctc-' 
rcs  Inccrprctcs,  cx.  l.  loci  corpus,§.  fi  lunilus,  D.  fi  fcruit.  vindicct.l. 
f rpc,  D.  dc  rc  lu.iic.Noui  glollatorcs  non bcnc dillcntiunr,  nccbcnc 
pucanc  Jiuius  iucrcdis  vicloriam  aliis  h.rrcdibus  non  prodcfTc,  quia, 
(inqumnt;  jgitur  dc  fcruitutcnondum  impo/it.i,  ncc  poircll.i:  dciurc 
tantu(n  iho  h.trcs  ci^it,  ciquc  cclfa  ctl  lcruitus  non  .iliis  .ablcntibus. 
Ircm  altcri  pcraltcru.n  non  acquin.  ircm  rcs  cum  vno  ad.rs  i?c  ludica- 
tas  non  pcrcinerc  ad  .tIios,in  1.  fxpc.  D.  dc  rc  ludic.  h^c  k uia  funt;  iit-  ■ 
quc  fitisi.ulum  eft  in  qu.vlhone  prcccdcnti.  Opinioncm  luam  illi  n5 
polTunt,  ncquCjVt  rcor,  vcllcnt dctcndcrc,  cum  ag,itur  dc  fcruitutc 
Jiurcditaria  lam  conlhtuta:  in  cuius  poircllionc  crat  dcfunctus :  nam 
de  ca  fcruitutc,  fi  vnus  cx  Ii.vrcdibus  Ci.!;crit,  vcl  confcfToria. vcl  mtcr- 
dicto,^'  obtinucnt,  hoc  cirtcris  prodcllc  ccrtuni  cll:,  hunccjuc  c.ifum 
cffc  d.  l.loci  corpus,'^.  ii  tandus,Conicndunt  nc  iplis  noccat,fcd  ahud 
clfc  volunt  cLinifcruitus,  nondum  conibtuta  cil,  id  quodantc  rcica- 
musfuis. 

Tttmt^     Porro  a  rcgula  rur!S,fctuitutcs  clTcomnino  mdmiduas  non  func 
^jhmmn  cxcipienda  quinqucfcruitucesfcnpta:in  1.  i.  vcrfic.  in  f^r^dijs,  D.  dc 
fetuit.  ruft. pr^d. aqu^ hauAus,  pccoris adaquam appulfus,ms pafccn.« 
■"^' .  di,  calcis  coquendx, arens  fodtenda;: Nam func cnaindiuiduf ,  cum 
fint  rcrum  (eruicuccs,  non minus quam aliac:  ciim  a  cc  debcancur ,  rei 
&  fundo,nonpcrfbhis,[quareruanacur4indiuidu£runc:  Commodi- 
cas  quidem,  vcl  vdis  cariim  (eruicucum  aliquando  diuiditur  tempori  -  - 
,  bus  &;:iliis  modis,  1.  4.  de  feruitutibusrnon  ipfum  ius,  nec  cauu  vel 
forma(cruitutis,  neqac  eiu^  obligatio  U  iblutio,  vt  expofitum  cft. 
Qnidam  contra  nitunturmultis  coIumnis,eas  quinque&ruitutes  efle 
diuiduas,  con(ra  rationem  iuris.  hadenus  de  feruitute. 
j)««(%4>     Alcerum  in  iurc  exeplum  jndiuidui  efl  pbligatio  gcneris  cum  quis 
V  Mf.rnew  lancem,  equum,  homiiieni  incertum,  &iiiailiagetieraKterdare  pro- 
•  mifit,ponhuncStichum,npnhunccquum  Bucephalum,&c.  in  quo 
'     «  dcbitoris  ele^o  eft,  quam  ipcciem^vd  quod  corpus  eiusgcneris  pr^- 
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s^olvtione:  • 

Aaremalit,  Geiius  appellanc  Iudfconrulci,  id  quod pluta fiib  Ce  contt^  ' 
nececiammdiuidua.  Speciemver6  appellant  certtun  corpus,  quod 
logicis  didtur  ihdiuiduum.  hic in  (cholis  ajtcrcamur,  an  ccrca  ip ccics 
yeicertum  corpusaliquod-non  fitrnobHgatione  gencrishoc  efl,nc- 
qucat  pr^cise  peti,  putihic  Stichus,  vel  hic  Pacnphilus,neque  harcaut 
illa  res  cercaeius  gcneris  promifli  j  vt  volunt  Accuriiani.An  vero  om- 
iies  {pedes  cius  generis  in  obligatione  fintj  quoniam  alioqui  non  poC- 
Cct  vna  ex  iis  eligi  &  (blui.  an  vna  tantiUn  in  (blutione  (it ,  vt  vpluit 
Barr.  cum  iuis  .in  in  obligatione  fit  vna  tantuni  fpccics  &  vna  ires  cius 
generis,  verumincerta&poiita  in  eledione  promiiToris,  quod  po-' 
Itremumvcriuseft,cx.l.fiPamphiIo,  D.  dc  optio.  legata.  vtvtfir, 

•  h6cconftacinrolutioncdeucnicndumc(tcadccrtumcorpu$,ccrtam- 
quclpccicm  gcncrispromiffi,  EtquUfpcciesnacuiafuain  iure  diu  . 
auaeft.idciic6Paulusinl.2.  ^/t  acvcrb.  oblig.fcribit  gcncris  obli-  oem 
gacionempartisquidcm  dacioncm  natura fua rcdperc: fcdin  cffcclu  ^/^'I^J^ 
^in cxccutioncobiigationis c(2pindiuiduam , hoc  eft  partis  ioiutio-' midmtft. 

■jie,  pbli  irt  onemmon  cxtingui/ncc  hbcratioacm  contingcrc. 
Quarefidcbitorhominis  inccrti  vcl equi in  gcncre,  crcdicori  foUiat  'J*'^"*"'*' 
partcmhuius  cqui  BuCephali,  qoia  cius  cancum  prb  ca  parte  dcbitor  ' 
Honiinuscihfoluatinquam,voIcnci  crcdicorieam  partem,  non  ta-  . 
men  obligatio  extinguitur,  necliberatio  dcbitori  contingit  pro  partc         ,  * 

,(bluca,credicpnqueTupereftintcgtaobligatio,petitio&adioadho-  ■ 
rninem  vcl cquum  iritegrum,  In  pcndchti cft ca p.irris  fohicio ,  doncc  ' 

.  totus  homo in codcm pr^ftctur:    Nam  ci cciitor  mrclhVitur partcm  - 
cam  Buccph.\licq;iiacccpifre  fub  conditione;liin  codciiiBuccphalo 
rcliqu^  parccscqui  libi  rolucrcntur.  ' 

Hoc  in  ncccllano  diccndum  fuit,  qui.l  fi  aliud  {latucrcs,  (i  diccrcs  R^ti^i 
procaparcclblucacxcinLVamcnc'ob!igacioncin,dcbitorpartcm  reli- 
quam  oqui  vcl  gcnciis  dcbiti  (b/ucrc  pollct  in  alio  cc]uo,     in  alia  i*pc*  • 
cicilhus  gcncris.  Sic  vnus  cquus,  vclomncs  vnius  cqui  parccs  in  di- 
ucrfis  corporibus  lolucrcncur,  concra  naturalc  cmilcmque  racioncm,  , 
vtcllin  1.  in  cxccucionc,    pro  parcc,dc  vcrb.oblig.Idco  diXimus  par- 
tchuiufmodi  folutanihilominus  cocum  cquumdcbcri,  peciquc,!.  p. 
S.i.  D- dcfoiut.  Icacamcn  vcparccm  Buccphali  libi  foluram  crcdicor  -     _  • 
agcns  olfcrac  impucare  &  dcduccrc,  li  in  codcm  Buccphalo  rclidux 
parccs  cqui  fibi  (bhiancur,  arg.  lcgis,  li  non  (brccm,  (^,.  li  tlcccm,  D.  dc 
xrondict.  md.  vnde  quod dicitur m  d  1.  z.  §.  i.  de  vcib.ohiisr.  p.ncc  Sci-'?"/"»*»^ 
chi  folutd,  in  pendenci  clfc  cam  hommis  liue  gencris  obLgationcm.  ^^j^,, 
non  cftaccipiendum  decoca  obl:gacioncgcneris,quian6pcndct  nec  • 
fufpcndicurpcrloiutionem  paicis:     Qinnimo  intcgra  nihilominus 
manec  tota  obli^acio,  6c  a  dcbitoie  cotus  homo  adliucpc:ci  potcIl,d.l 
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:de  fn:d'ivi;dvis 

.  2,  r.  Sej  inteltige  in  pendenci  eiTe  illam  partis  folucionem,  vt  itite>^ 
rim^ebicori  non  pariac  Ubecationem,  nifi  pofteaquam  in  eodem  Sci> 
cho  vel  eodem  Bucephalo  debici  generis  parccs  reiiquas  exoluerici 
Qupd  it^icere  nequeac>  &  alium  {bruum  vel  equum  incegram  cocii* 
que  dare  yetic>  quam  Bucephali parcem  (bluic,  repece& . 

Hgcfiruauaceifeattnoncarcnc.  Pamofequicurparccmgeoeris 
m  Mifft  debiciinutilicer ofFcrri  nolcnti  crcdicori: (rfolucio  pro  parce  fion  Bt, 
"J''"*^- nececiam  obIac»o,Seamd6fi  credicotvolens  (inuitus  non  cogcrc- 
'  ^     cur)  &  vlcro acceperic eacn parcem , quamdiurefidui rolucio  expeda^ 
I;»  obUti9  (prin  eodem  corpore :  pcr nicdium  ia  tempus  rcs  non  erit,nccperibit 
periculo  crcdicoris.  Iraque  fj  Bucephalus,cttius  pars  foluca eft  incercat 
jmiuuH'  veinacuraiiccr,  vclcafu  forcuico  pencs  credicorem>finecutjpa  &  h,- 
titrti,     0:0  ciu<::  ca  parsfolucaipiinon  pcribic,  fed  debicoci,  quia  parcis  cius 
folucio  debicorcm  non  tiberauicadhuccocushomopetipoceft.Con-' 
crarium  dicitur in  obligacioncfpeciei  ccrcx^vcSdclii^nameius  parce 
loluca,  volcnci cccditori,  ii pcrcat  Stichuspcncs  crcditorcm,  is  de rc- 
liquis  Stichiparcibusnonagec,l.iiexiegacicauia,de  verb.ohlig.  Tcr. 
ciodcbitorgcnerispiicahominis  inccrci,Iicecparccm  Scichi  dcdcrir, 
alium  camcn  homincm  cocum,  puca  Eroccm  folucrc,  &p.ircem  Scichi 
quam  dcdic  rcpccercpoceric,  quia  {blucionc  eius  parcis  non  fuit  cx- 
rindaobligatio.  Ec  qucmadmodum  credicor  tocum  hominem  nihiU 
ominus  pctcrc  potuit  :  fic  dcbicor  aliiim  homincm  cotum  folucre, 
qui.i  quod  aclori  hoc  rcolicet.  Addcquod  m obliu;at]onc  gcncris, 
clcdio  cll:  dcbit(ins ,  nifx  in  coucrariiun  conucncnt.  ti^c  colliguncur 
cx  d.l.  Sinon  lurtc;ii>       dcccm,  dc  conclicl.  mdcb. 

Obhgationi  gcncris  jiic  dicitur  (imilis  obligann  aHernatiua.,  vcl 
Stimlfl  A"*^*^^^^*^"""»  ^ t^^^^^'^^^'^^  piurium : cum quisillud,  aurilkid  darc  pro- 
{4f/«M;  'mifit,!.  Cumis,§.vlc.  dccondid.indcb.  Q^uarcinhoc  tradatu  , obli- 
gatio  nltcrnatiua,  fokitionc  induiidua  cll.  Qu^i  Stichum  aut  Pam- 
phiiumdcbct,partc  Stichi  folutanon  kbcrarur,  nequc  obhgatio  cx- 
tinfta  cft ,  fed inccgia manct.  Idco  partcm  Stichi rcpctcrc porcft, atqj 
Pamphilum  loiucic,  d.k  Si  non  forccm,§.  fi  dcccm,  D.  dc  condid.ind. 
Hucaddito,quodin  altcrnatiuis  clcdio  cfbdcbitons,!.  Plcrumquc, 
inhnc,  D.dciurcdoc.  Stipulatorauccm  6."  crcdjtor  quipartcm  accc- 
pir  rci dcbit^  ihb  akcrnacionc ,  noa  tamcn  pro  ca  parrc  foluta  obh*ga- 
tioncmpcrcrait,nccdcbiti  jdiuilioncm  induxjt:  imo  vtrumquc  lub 
alccrnationc  rurfus  pctcrc  potcft  offcrcndo  parrcm  fibi  folutani 
ixddcrc,  (i  m  alia  fpccic  dcbitum  preftcrur,  1.  l.  §.  &:harum,  dc  vcrb. 
oblig.  6c  1.  Qui  homincm,  in  pnncip.  D.dc  ibl  ur. 

Contranumraalcputant  (cholalbci  plcnquc  Intcrprctcspon:  Ah 
ciatum,cx  voJuncaruhumspaitis  icccpciouc  diuidiobJigatioucm  peC 

.    '\  J.Si 
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SOLVTIONR*  ^ 
I.Sicreditorc^,C.dcpadt&]iJberuiii»adefi<lciunb.  Namid  fliHurn 
eft in  oblintione  mdiuidua»  vt  infr^  diccmus.  Dcbicor  auccm  qut 
pactezn  rofuit  Sdchifiib  alienacione  debici,  poce/tin  codcm  Stkho 
reliquas  partes  roluere  inuito  eciam  credirori>  quod  cicra  dubium  cih 
Vulg6  hicobiiciturlexQui  honiinem,D.  de  acccptij.  vbi  parcc  fo-  f 
lutird  vniusfubalteroationedcbitf ,  pro  ea  parce  excinguitur  obli- 1-»^  /V 
gacio^acde  reUquiscaaciampactibusa^oficpeciciocrcdicori  fapcreft,  '^^**'- 
nequetocumampiiusdebicimpecitur,;iduerfuscaqu9  lupridiximus! 
Veri\miilelocusmemoittcccedia>remquiparcem  iScichinon  acccpic, 

.  ^edaccepcocuLcgcnefaUcerparcemhominisalcernaeiuedcbici.  <:^al 
mobremciimnihilacccpcrtt,non  cimecurabfurdumy  NeinAliohomini 
rti/qHaparsdebitipr,eJletur^vtc[kmd}AaexccuU(me,$.m^ 
^iioqniftyde  vcrb.oblig.  Quodabrurdum  vc  vicetur,aicimusobliga'^ 
tionem  genecis  &  aicemaciiia^,  indiuiduam  eife  iblucione ,  parcium  * 
praeiUtionem  non  recipere :  &parcisiblucionem  non  inducere  diui- 

,  fioucmobligationisiftiiis. 

Hafcdcobligationcgcneris,  &dcobIigatione  alccrnadua  in  Mou^^ 
promifforc&:  vno  debitoreobtincnt.  Qupdadhxrcdcs  promtiforis 
accinec,  vcladdcbicoresplurcshuius  obligationis,  /imilitcr  nonlibc-  ^*^*^"*^*' 
racur  quifquis  corum  pordonem  fuam  dcbidpr^ilccin  horaine  rerco 
puta  iii  Sticho,  vcl  m  corporc  ccrco  cius  gcnedsj  vel  alcetnadua;  pbli-  - 
gationis,non  contingic  libcraciocciailiprocaparce  ^lucaynifi  cohx- 

.  rcdes  &alij  dcbitores,  poftea  in  eodcm  Sticho pacccs  fuas  pr^ftcnt.  • 
Nam  fi  aliiid  Oatiici  c«;,.fi  diccrcs  in  obligationcgcncris  &alccinariu.i 
vnumcxlixrcdjbus  vcl  dcbitoribus  partcm  fuaminaliquaipccic  (cu 
corporc ccrco  fokicntcnilibcr.ui,  Smgulitarrcdcs  &  dcbitorcslcpa-' 
ratim  partcs  ru.is  in  alio  atquealio  corporc  priiiarcnc,  quod  nacurali 

ciuili  r.itioni  rcpugn.it  d.l.  8^.  5.pro  partc.  Ncquc  hicobiicias  oblj-  Sfecnicft' 
gitioncm  gcncj'is  &:alternatiux,in  clicclu  &:  in  cxecucione  obliga-  ^*-!"^"^** 
tionis  rcduci&rcdirecandcmad  (blutioncmalicuius  ccrticorporis  &: 
ccct.i:  Ipccici  •  at  rcro  Ipccicm  kia  nacura  diuiduain  cflc  :  IdJbquCihac  "^"^*^'*- 
obli^^icionc  intcr  h.vrcdcs  vcl  dcbitorcs  diuidu.i  cilc,  acq;  hiccos  li- 
bcraii  folucadb  fcparatimpro  liiis  portionibusj.  Ea  qua: ,  C.famil' 
crrifc.  Pau.uscnim  l.C.'"^.  iJ>l.^§-cx his,dc  vcrb.obiig.rcipondccid  •' 
vcrumefredumt-a.xatm  obligationibus  omnino  d.uiduis,  vclutiqua- 
ticatis  &  fpccici  ccrtx:  non  clfc  vcrum  in  obligacionibus  quodanv 
modo  indiuiduis ,  cuiufmodi  cllobligatiogencris  &:alrcrnatiua:,qure 
(olutionciuiu  in  liuidu^  ob  conditioncm  &  qualitatcm  Iuam,vc  vicc-  ' 
tur  abllirdum  fupcriusdidi    pro  paric.  AdditPauIus  cam  qualitatc 
iH-iruai  obligationumlolutioncindiuiduirum,  non  mutarincc  diui- 
duamelHciproptcrpcrionasiia:rcdum,  quosjpartis  folutio  nonlibc- 

■  •  : '  Tt 
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;  rnbit ,  donec  totum  dcbitum  genci^  Ycialcernauuae> ia  vnacadcmqi 
fpccic  fucrit  Icgiciinc  iblurum. 
Itiginere ,    Exhis Tctuzatuv  o.pmio  quorumdam  pofi:  Accurfmmm  d.l.  i.  cx 
S!»i'w'      verfic.  Soluerjdo^  dc  vcrb.oblig.  diccncmm  quemlibcc  hxrcdum  in 
ittmfiu-  obligationcgcncns&alccrnatiu?,  proportionc  tantiiiia  hcrcditana 
rcncrij&ab  vno  cx  h^rcdibus  roUdum  petinon  poflc,  arg.lcgis  In 
cxccutione,  §.  pro  partc.  Addcrcdcbucrunt,  non  tamcn  alitcr  Iibc- 
rationcmcontingcrc  hcrcdi  partcm  ibluenci,  qu.imiim  cadcm  fpccic 
oinncs  hf rcdcs  idcm  foluermt :  fcd  corum  opinio  probabdis  non  vi- 
dctur,  imb  conrtaria  magis  tcnendacil,  ncmpcqubdin  hisobliga- 
tionibusgcneris  6calternatiu^  h^redes  finguh  in  loUdum  tcncncur, 
quia  defunclusnifitocumlblucndo  libcrarinon  potuit,  1.2.§.i.§.cx 
ijs,D.dcvcrb,obligat.  vbifcribitur  <?arum  obligationum  conditionc 
•&nacuramnonmutari  expcrfona  &n^mcro  h^redum  promillbriSy 
acind.$.cxhis,  wetCxc.SeiquocAfry  cradacuc  dc  h^rcdc  qui  {blidum 
pr^flitic,  iiabccquc  rcpedcionem  a  fuis  coh^redibus.  Eumque  verjli* 
cuIumincetpFetesaccipiuncedam  de  obligadone  eenecis  U  alcctna^ 
tiuic.  Supraicripcxienrentiacnon  rcpugnacdiAalexIn  execucion^ 
$.  pro  parcc,cikmaic  credicocem  poflepanenipecereincerciliominis 
vcl  gcnetis :  quia &on  dicic  adhoceogi  inuicumcreditorem.  Qupd 
poteftad  (ubiicicur,  non  (ubiidcuc  neceflicad » vc  aic  Vlp.  Ille  l.non  ait 
.  iingulos.h^rcdcs|debicoris  pro*pordone[cantilm  iicredicariiteneds 
non  ait  in  peribnis  h^redum  diuiduam  eile  geneds  obligadonem. 
Itaque  (i  h^redum  vnus  parcem  fiiam  voiend  credicori  iblueric  »  non 
tamen  liberabicur  nec  pro  ea  eciam  parce ,  donec  in  eodem  homine  * 
.  fi&corpore ,  reliqnum  vel  iple  vel  alij  pr^fticerinc  j  arg.  legis  Ad  ea>  de  - 
reg.  iu  r .  Manec  igicnredam  in  perTonis  hxcediim  debicoris^in^iuidaa 
cllc  obligacionem  geneds  &c  alteinaciuf . 
Tjti^fnt-    His  confcqucns  cflynonben^  Aldatum  &  alios  fiijjolafticos  do- 
tm^>^  ^orcs  fcribcreiiiobligadonegeneris&  alccrnatiuae,  vnum  ex  pluri- 
bus  debitArisharrcdibusportionemltiam  poiTe  inuico  credicoii^ibl-. 
itmM»»»  ucrc&offecre,fubiiaccondidcione  vcl  tacita  vcl  exprcfla,  vt  non 
anteliberecur iftehaeres  quamcoeceri cohxredesin eadem ipedereli* 
quasparresexblucrint.mtuncurmj^fundamenco»nempe  quod  cx 
c^auiunSyhzredes  iinguli  ccnentiMantugi  pro  posdonibus  iuishfp 
<Geditadis>  er|;o  eas o£ferrc  &  Toluerc  diuiiim  poiTmt ,  quod  non  cffc,  ' 
vcrum  dociumus.Icemnonbencadduncind.$.exhiSyCiadari  dchx- 
rcdibus,  qui  partes  Gm  prf ilitetunc  in  obligadone  gcncris  &  aiter- 
jaatiua?:  atqueibi  diuinanc  eosinuitcxcredicori  parces  foiuiiTe:  quonia 
(inquiunt)  fi  volens  creditor,  partcm  ab  h^rcde  acccpiffet ,  h^rcs  li- . 
bctar^tur,  <^uiapatdsgepcpdo  yolunmiainducit  diimioneiia  debiPj. 
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SOLVTIONE.  i€6 
L  ii  creditores,  C.  de  pa£l.  1.  libenioi,  C.  de  fideiuC  vcraque  aifercio 
veranon  e(t  fiauidemille,  §.  exijs,nondebec  tnceliigi  decrcdicorei 
qui  parccm  gcinasinAitus  ficcoa^usaccepic,  (eddeeocredicore,  qui 
%  vltfo  &  volenspartemrecepic,  vtienciunCQmnes  Intetpreces.Dein'  • 
deiliudqaod  voluncaria  partis  recepdo  inducat  debiti  diuifionem, 
si5eft  verum  in  obli»donibtts  indiuidois,  vt  leges  atquc  gloifa:  o* 
tnnes  vno  cos(enfii£cenr. 

.  Igicur  contrada  vecerttm (ententia pr^ualebk,  vQum  ex  bf redibus  • 
partem  fuam  generis ,  velalccrnaduaB  ofrerre  &  (bluere  non  poflb  in-  ^^^!^^ 
uico  creditoti:  quandoquidem  ill;  ftipulatus  fit,dad  fibihominem  to-  «m 
tumin  genere:  veirubalcernadone»ipcdemaliquam  integC2m  iquae 
Qatura  obligationis^utari  non  pocuitexperibna&  numero  h^redii 
quodn  yolens  creJitorbenigne  ab  viio  parccm  accipiat,  interim  ac  • 
cancifper,  donec  reliqux  partes  in  eodem  horaine  fibi  pneftentut,  hf  c 
partis  (blucio  non  dat  liberadonem,  n  cc  minuit  obiigationem,  eAque 
magis  quoddampignus  vclcaucio  &rccuricas  prfrogaca;in  cau(am  to* 
nus  debici  poHea  in  to  tum  prgilandi:  Nam  in  pendend  eft,  vt  ait  Pau-  • 
lus. 

Necvcr6inconcrarium  mo.ueridcbemus,exeoquod  in  1.  2.  §.  fi  Ltx*.s.fi 
tamen,  de  vcrb.  obligi  Morcuo  dcbicorcgeneris,  pluribus.reliftish5- 
rcdibus ,  fiab  vno  exiiscrcdicor,  parccm  hominis  gcncralicer  pecic- 
rit,  tocushomoampliusjinobligacionenoneft,nequecocus  vlcripe- 
titur,  fcd  parccs  rantum  hommis  quf  fuperfunccredicor  a  ccrccris  co- 
h^rcdibiis  pctcc:  vnde  videcurinobligationcgcneris  vcl aitcrnatiux 
non  cantum  foiutionc  partis,  vcrum  ctum  fola  partis  pccitionc  diuidi 
obligacioncm,  &  partis  pcticae  libcracioncm  contingerc.  Varie  omncs 
huncnodum  foluunt.  Bartolus,  qucmrccentibresrcquuntur  ,  put«ic 
quodinco  §.  crcdicorquipartem  hominis  iniudiciopctiitab  vnocx 
h^redibus,  fuccubuit,fubmotus  cxceptione,puca  pafti  dc  non  pcrcn- 
doi  vel  tranfaclionis  fadf  cum  hxrcdc illo,  vcl  cx alia  caufa:  Tunc  no 
timeri  abfurJum  d  1. 85.  §.  pro  parte,de  verb.  obiig.  vidcUcet  ne  coctcri 
cohf  rcdcsaliashominisparcesfoluanr,  inalio  homine,  harrcs  ifte  in 
alio;  quandoquidemillc  nil  foluic,  fcd  iudicio  libcracus  cft.  Quarc 
in  d,  J .  fi  camcn  ad  vcrbum  E^erOy  fubiiciunt  \tih\xin^fi*ccubttero,  no 
verbum  &:  obtinHcro^  vc  quidam  alij.  n  c  fi  dicas,  ^  obtimero/cihcct  par- 

•  tcm  hominis  pctitam  ab  vno  cxh^rcdibus,tu  incidas  in  abfurdum  d.§ 
pro  parte,  verfic.  ahoquin:  Quia  condemnacus  m  vho  hominc  foluc- 
rcc,  ccEceriinalio,quodiniuftumforct.  ,*  * 

Vcrum  fimplicius  &  apertiiis  dici  potcft  ,  nihil  refcrre  fiue'  in  co 

•  cextu  dicas  egero  ^  yMCPf«Mro,fiueinteiligas,  e^ero  ^  oAiiifi»m>,parccm  \ 
generis  pcdcam^cque  dtdpotefbeo  $.fi  tamen  exccpdonem&limicsui 
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folucnas  nullo  modo  liberari,  &  reliquatam  parciuiAdoerliis  eo(H6 
.   «  fttpereirc petitiotiem.  quz  i  cgu la  valetin  obligationibus  omnin6in«  t 
f  i      diuiduis,  vt  in  feruitutibns:  no  ira  obdnet in  obligationiibus»  qux  no 
funtadeoindiuidtrac^yt  in  ijs  qux  pccidonediMiduaBfunc,6cfi>lutione 
^     '  indiuidusc,  hoc  eft,  pars  pcci  potefl;>  fed  esus  ibiudo  noii{afieit  libent" 
tionem,d6nec  tptum  prarftctur,  vt  eft  in  obligadOne  geneds  &  alter- 
nadua.  Nc  igiciir  ea  regula  parngi  aphi  ey  i«,tn  d.l.a.dedperet  aliquemy 
ideoPautusinf.(itamen,abea  excipicobligadonem  gcncris.  Vcrl^a 
sitmtny  niraliud  ninr,  quam  exccpcio,  limicado,  6radueriadiia  locu- 
do, qux vulcalindeirein  obligationc  gcncris, (cilicet ytquihomine 

•  AipuUtus  a  Titio ,  poftea ab  vuo  ex baeredibus  Tilij,  partem  h ominis 
generatiter  pededt  in  iudicio ,  fiuc  is  creditor  fuccuniedc ,  (iue  litem 
yicerit,£epattem  pccitam  tulcric,  non  camen|integrum  homincm 
pccatlccrccris  cohxrcdibus ,  fed  partes  dumtaxat  coctcrontm  cohf«. 
redumrupcrrintin  obiigacionc,  pctitionc  &fbludone:ica  tamcn  vc 
reliqui  coharrcdcs  in  codcmhominc  &  fcruo  partesrcliquas  exoiuat» 
nonin  diucrfo :  Nam  obligatto  gencris ,  non  nKi  in  vno[eod^mque 
corpore  diHoIui  potcfl ,  ne  fcquatur  abfurdum.didi  $.  proparte,ver(I 
ahoquin.  Vndctonllat  difFerentia  incci  dcFundnm  debicorem  gc- 
nct^ ,  atqu^  haprcdes  eius ,  nam  quamuis  dcbicorpartemhominis  ioX- 
\u(rct ,  nihiiominus  totus  liomoab  eoadhucpctipotcfl; :  Non  iicin 
ha?rcdibus  cins ,  nam  ab  vno  ex  ijs  fi  pars petica  fit,  oars  dumtaxac  car~ 
ccrorum  obiigationi  fuperedt^d.S.ficamehyCumd.  1. 85.  §.pro  parte» 
dc  vcrb.oblig. 

Utrtdts     Porro  cum  crcditor  partcm  srcncris  vcl  altcrnatiua:,ab  vno  cx  dc- 
r«SMiif«r.  bjtonbu^,vcI  xb  vno  cxnancdibus  dcbitoris  peti;t  &:.icccpitmccrim> 
doncc  rcliqux  partcs  m  cadcm  fpecic,  m  codcm  corporc  (ibi  prxftcn- 
tur  acxtcris  dcbitoribus  vclhayrcdibus :  Si  continc!;at  cos  moram  ta- 
ccrc  vcl  diflcntircin  ipccic  cligcnda    folucnda,  vcl  fi  vnus  hxrcdum 
.   •  vclit  olfcrarque  partcm  fuam  hominis  folucrc  :  aUj  fugiant  6c  diircn- 
tiant,  iipcrludicis  ofticmmcompcllcnrur  in  vnum  conicntirc, cxJ. 
>  Huiufmodi, §.vlt.  dclcg.i.  Quod  fi  non  parcant,5c  diffcnrjantjludcx 
parccs  fuas  intcrponct :  acque  vclipfc  cligct  pcritis  adhibicis  ,liopus 
cfl,  vclfcquctur  maioris  parcis  volunratcm,  cxl.7.  D.dcpa£t.arg.  lc-  • 
•  -    gisln  vcndirionc,in  finc,D.dcadminiil.tut.  vcl  ctiam  ncgotium  hoc 
Ibrti  committct,Tiicarcs  tulcrit,  l.vlt.cum  gloflis,  C.communia  dc 
lcgat.  Imo  cciam  dcbitoris  hxrcdum  vnus  alijs intcrpcUatis  &  morani 
facient;bus  potcfthxrcditati  &  rci  communi  confulcrc ,  litcmquc  a 

*  crcdicorciniliCucamdcmcarc>  ac  dchomimbus  &rc£uislij:i:cdicarijs 
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'debitafnboDifide  lbluere>  tenentucquecaeteriliocratum  luibere,!. 
Pomponios,  D.dencgoc.ged.  ^  Si  procucatorem,  iS\  ignorantes,  D. 
niandatl  Hinc  regula,  imetfilktu  &  negligentA^us  alijs  cobsrredib  us;  „^^1^'"^ 
« poteft  cofaa:res  de  pecut^a  &  re  commuhi  Jijereditaria  vtiiitcr  &  jjn^ 
bonH  fide  foluere  debitum  hzrediurium,  &  haereditatem  Jiberare. 
Hatc  de  obligationibtts  indiuiduis  qux  in  dando  confifhint,  accipi  de- 
bent, ci^m  res iplapromifla  &r  dcbica pccicur acprardatur ,  vcl  quocics 
pro  reipiaxftimdtiolitis,  vei  idquodintercfl  pcnditur.  Qupd  fi  pcc-  ^'>*^/** 
ua  his  dandi  obligationibus  indiuiduis  adic£^a  fit  >  noh  eft  dubium  "''"^'^ 
poenam  quoqueeneindiuidaam,acquein  rolidum  commicci,  vccolii- 
gicurcxlocis  praecitaas:  quemadmodum  in  fiu:icndi  obligacionibus 
mdiuiduis ,  pcenam  appofit^  circ  indiuiduam  conHacin  c.  (cqucnd. 
Imoeciamin  dandi  obligacionibus  diuiduis  pcenam  efie  iadiuiduam 
diximus  fiiprainCip.  dc  diuiduis.  Sediiasccontra  ipfiim  promiilbre 
veieiushanredes,  velconttadebitoresplares  cancum  obcinenc,  non 
auscm  accommodanturncquc  profunc  flipulacoris  &  crcdicoris  ha^- 
redibus.  Nam  pGcnatoca  &nidiuidua,in  folidumnon  dcbcturfin- 
gulis ,  nifi  eocUminteriit  quoquein  ftiltdum,  ex  l  z.  $.  vlc.  dc  verbor. 
«blig.  .  •       .  .  . 

QV^FACIENDI  OBLIGATIONES  PARTIYM 

•Pa  AE  S  T  A  T  I  O  N  K  M    ET    S  O  7.V  T  1  O  N  E  M  ADMITTANT» 

*      velnonadmitcaot.»  d^depoenaijsadic^ 

V  p  t  R  I  V  s  traditA  pcrtincntad  oblij^.itioncs cb.ntli,  vcl  fpc- 
cicm,  vcl  quantir.itcm,  vclmsaliquod.  Scqiiirur  ticoM-c;.!- 

 ,  tionibus,quxinfaciendo  conlillunt,  cx  quibus  fadum  ali- 

quod  dcbctur&pecirur.  vulgaca  cft  diftcrcntia  intcr  d.irc  &  faccrc, 
faduni  &:  datioopponuntur,vc  fcparatanon  vtpugnancinrSicaliqua- 
doius  &  fadum  opponunfur.  oblijiatio  facicndi  clLquxfattum  pra:- 
cipuc  continct,  magis  quam  dationcm:  contmct  raccrcmagis  quam  mndattU 
'  darcaliquid.  Mixcaquoqucobligaciocft,qu9  parcim  in  dando,  par-  "'*'»<''^ 
timin  facicndo  vcriacur,!.  vcccris  C.  dc  concr.ih.  llipul.  vc  rcddcrc  T/.vm  ». 
racioncs  proccr  fadum  mcrum^quod  cftin  {hibcndis,  conficicndis,  ^i^g-itio. 
cxhibcndfs,  putandis    fubduccndis  rationibus,  continct  cti.im  rcli-  J**<Wfrt 
quorumdatioiK:m  Scfolutionem,  l.cum  icruus,  D.  dc  condit.*ccdc-  ""CJ^iu», 
monftrac.acplurcsobnoxij  racionibusreddendis,  linguli  in  Iblidum 
racioncs  ceddcrc  cot^encu r.  cx \.,6.Y>.  dc  cdcndo.  quia fadum  hoc in- 
diuiduum  cfl.Similc  in  rcdcmpcorc  qui  precio  condudlus,  facir,  xdi-  ndiftar 
ficarderuamaccria,  quam  dac,  vrcllin  I.marcius,  O.  locaci.  hcicndi  "/"^ 
obligatioiubusannuiaciancurii£,quc  confiftunc  innon  facicndo,  vc 
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DE  -FAClfiNDil  • 
Aipuladopertenoiifieri,  quomiadscain^.vtireomre^  yel*quid  haf 
beam  :  6c  ftipulatio|aaipliiis  non  z^,  nonpeti:  qu^^^ipulationes 
Romanis  erautfrequenteSyaciiiat  &ciendiobligati«aes,exl.quinon 
^     hdt,  verli&  Et  quifacit,  D.  de  reg.  iur.  '  * 

jinfrtu    laterprptes  dirputantin  thefi  &  geneniliter »an  fiida  lint  diuidua 
fiiumJi»  velindiuidua:anpro  partefblui  &iprxftaripofIint>  an  non  poflint: 
*^  -   ac  fcribunt  vulg6>  v t  plui^imniii  &Aa  effe  indiuidua,  tc  ^iendi  obli- 
•    gationem  non  diuidi,  ex  hyz,  de  verb.oblig.  Alij  ^  contrario ,  vr  plu- 
cimum  fa^  elTcdiuidua,  &  partium  rolutionem  admitt^re,  nid  li^ 
quido  pareat  eifc  indiuidua,  exl.-^.  ^.Cato,  eod.tic.  Haecin theii  dif-^ 
putarc  prorfusinutileatqueincercumeft .  mclius  dices  quxdam  efle 
fa^^a  indiuidua  y  quardam  eile  diuidua ,  ntque  id  tam  regulis &  deiT- 
nitiouibus,  (^uamexemplis  &iadorum  fingulorum  generibiis  expli- 
TdfU     cari.  Primo  luntqusedam quse meri fadi  eflc  dicimus » vt fi  quis  debee 
ntdtmLit,  fofTam  fodere,  ^rum  vclnindum  excolere,demetere»  inhabicarc,co-' 
Iere,operammaxim^corpoream  prxfbare,  Infulamvelquidaliud  x- 
diiicarc ,  conftruere  >  Romam  ire ,  &  (Imilia ,  qu£  non  in  dando ,  fed 
tancum  in  facicndo  cpnfiftunt.  Ifta  qua:  dicuncur  fadacorporea,  vcrc 
diccs  indiuidua  cfTe ,  quoniam  horum  effeBtts  in  pArtes  fcindi  ncquir,  I.Iri 
,  cxccutione,  §.  fccunda,  dc  vcib.obiigac.  Ex confummdtioneformam  .icci  • 
piunt,  l.  Si  is  qui  quadriginta,    quxdam,  D.ad lcg.falcid. l.Fidci  coirv- 
miil^MH  finc,  dclcg.3.1. /Edificin,§.pcrfccincjdc  vcrb.  (ignif,  Quarc 
ii  pro  parcc  cai)tum  fianc ,  nulla  dcbicon  nakicur  libcratio  pcr  i*cgulam 
&  ius  Hidiuiduorum.  Jdcm  cric  in  ftipulationc  .yci  obiigationc  ngn 
£icicndi,  vcluci,  Pcrtenonfier/,  iter  nonferi^ 
Sl»»^  'Iff     In  ijs  omnibus  ftipulacionibus  propius  ,cft  tada  non  cffc  diuidua, 
Mdimim.  f^occflipfum  promiirorcmtcncri  in  iblidum,  fmgulis  crcdicoribus: 
acqucpromiironshfrcdcs  (inguiosjinfolidumcencri:  lccmfingulos 
Iiarrcdcs  crcdicoris  in  folidumagcrccontradcbitorem,  vci  fingulos 
debitorisii^^rcdcsd.  L  mcxccutionc,  in  pnncip.  &  m§.fccunda.  neq> 
hic  vcrc  quidam  putarunt  in  rali  obligatioijc,  omnes  licrcdcs  tc- 
ncriquidcmin  rolidum,  fcd  collcdiuc  tantum,  ideft,  fimul  omncs. 
malc dicunt  non  ccncri  fmgulos  fcp.iratim  m  folidum^fedproportio- 
nibus  cancum    rcdicanis,  quas  camcn  rinml  prarftare  omncs  tcnean- 
tur,  v t  iic folidum  conficiant,  1. ad  ca,dc  rcg.  lur. idquc  malc coHigunt 
cxl.4.  ^.Catodc  vcrb.oblig.cum  islocus  non  trad^t  <ic  ipfo  fado 
pncftandb,  Icdtantibndepcrnapromiira,  per  eum  qui  non  fccit,  qua: 
pcenanonin&^boylcd  inioladatloqc  pccunix  vctiatur^  vr  infra  di-; 
cemns. 

'An  •VJtr    Hic  diiputaAt  DD.  vtrum  obligario  rm  tradi  ^  rem  r^itpi, in  me- 
rofe^o  vcifctur «citafitindiuiduaJioc  ^art.  &  coctcri  vulg6.affirma»^ 
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OBLIISATIONIK  . 
'6x.l.iiremtiadi,deveilb.oblig.  vndefiec^ vt  expluribus  prciniiroh- 
buS|Vel  expluiibuspromiiTohsbaeredibuSiquilibeciri  {blidum  tenea-  ^p»»*»* 
tur rem  t^ere  &rej[ticuere.fiet  eciam  vt expluribus  creditoribus,vel  - 
ex  plunbus  iueredibus  credicods  quilibet  in  folidum  agat  Jiic  enim  eft 
effedhis  obliguionis  indiuidu^,  vt  partium  ptr^tionem  &  fbludo- 

*    ne  no  'recipiar^ncc  in  crcditoribus  ncc  in  debitoribus,iunge  1 1.  f .  fia- 

pud  duos,cuml.fiduo  D.depofiti.  Reliquatuibalnterpretum  hoc  h  * 
diuerfo  varic  vcxanc,  ac  canaem  maior pars  cen(ec  obligationem  tra^ 
dcndivclrcfticucndi,vtpiurimumacregubricer  eflcdiuiduamjexl.  .  \ 
^.$.h^resD.^mmo(Iaci>l.ficibihomo,$.iitundiiSydeleg.  i.  Nimi- 
rumficradi  vfireflitui  deber  (non  dicofolui)  res  quar  fua  natura  (ic 
diuidua,  cuiufinodi  cft  debitum  quancitatis  omnis>  vt in  l  fi  duo>  D. 
deponti,  veletiamfundus.Percontrariumigitur,fireitradcndx  aut 
refiituend^qualicafiindiuidua  vel  indiuila,nonadn]itcacpartium  prf- 
ftationcm,  fccus  ericdic^ndum,vclucri  rcsfit,  qua?{eparari,velinpar- 
ces dc  tado fcmdineqdeat,  ex d. l  fi  duo,D. depoficijaucrcriiitus  tra.  . 
di  dcbeat:  veleciamrcs,licctexic  diuidua,rcdquamexcaufa  indiuiia 
tradi  V el  refticui  oportcais  vt  cx caufa  venditionis  ift  not^bili, [1.  fiftu- 
Jas>,§.quipartcm,  D.dccontrah.cmpt.Idemfipenesvnumex  pluri- 
busdcbitonbusauth^rcdibustotarcsfit,quia  cam  rcftitucrc  poteft, 
d.  1. 5.  §.  iia?res,D.  commod.Dcniquc  talis  oh\\^2Lt\orsmtrAdi  ^rem  re- 
partium  prgftationem  rccipict,  rcs  quam  ea  continct,  diuidua 
/jt:  nonrccipiccridcbitarcs indiuidua fic.acqucica  voluncaccipil.72. 
dc  vcrb.oblig.  Ad  vcrumicnlumquccomniuncmacccdicmagisopi- 
nio  vcccrum  omnium  Inccrprccum,  quod h^c  obligatio  fic  indiuidua, 
vt  probacurab  enumcracione  partium,Prim6^n  omnibus  rcbus  indi- 
uiduis  aucindiuifis,  Dcindeinfpccic  &copore  ccrco  rci  alicuius  cra- 
den.da:  & rcfticuend^jqua: finc  incommodo  diuidi  ncqucar:  rcftac  fo- 
lajquancicas,  in  quadiuiduam  ficri  huiufinodi  obligacionem  aiiqi4an- 
do  concin  gcrc  poccfl:. 

IndiuiduaquoquceftftipuIacioha;c, /rfr  jicri,  qua:  taclum  mcruiji  ite/fm. 
eundi  rcfpicit,  cuifimilis  cft  ftipulatio/^f^-rc  nor^jicn,(^\io  minus pcr  cu  Pntt  noif 
fundum,irc,agcrcliccat,  1.4.1.71. 1.  85.  &I.  iii.dc  vcrb.oblig.  Itcm '^**** 
flipulatio  haberehcerc,quam  hcconcipicbant^/^er  tehxrcdcfuc  tuosnon  HAbenli* 
fieri quo minus mihihxredibufue meishAbcre poptderc licext.  Adta<fturii  ha-**"*  ' 
bcndi  &  tcnendipcrtineteaftipulatio,^i^tf?«/i,finc  qucftioncconcro- 
ucrlia,  turba,  1.  habere  D.  dceuidion.L  habcrei88.  dc  vcrb.hgnific. 
hancRomaniadiicicbancconcra£Ubus,inquibusmaximcrcs  immo- 

.  •  bihs  cransfertur in  ahqucm,vc  is  fibi  cauerccprd libcra &  cranquilla rci  • 
pofrclfioiic,  vcluti  in  contrai5tu  cmpcionisl,  cniptorcm,§.  qui  autcm, 
D«  dc  a^.  empc  fadum  pofiidcndi  rdpidc  magis  quam  dacionem,fi:u 

* 
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DE  FACIEl^rDI 
dominij  trandationem:  ftipulacio  eft  Euuendi,  non'  dandi,  qiiatenus 
'  ,  £idum  dacioni  oppoiiitar.  Scd  qimcnus  fa£^um  iuri  opponitur  ^  6c 
fadtum  aiurcomnino  &pacaeur>TunceafttpuU€io  ius  rc^icic>  noa 
fa^um  a  iurc  alienum>  &  cx  aliquo  iure  vel  concrate  pendec,  eiqiie 
iungicurl58.$.iiiqui.D.devci;b.  obiig.  .     '  . 

Fadendiqttoqtteoblig^cio hxcdoUimdiH^<  dicitur  vulgoindiuiduai! 

tihffe,  R.9nuni  hanc  apponcbancmaxit^i  in  concra^bus  ftri^  iuns>  poft- 
quatn  nominaciin  &c  fpccificccamirencquzcunquecaueripoceranc  in 
contradu,poftlubiicicbaacimiscabulis,  camftipulatiooem  gencrale 
haiori  dolHm  m.tlitr:  ubefje,  ahfiiturtmque efje,  1.  iii.  dc  vcdj.  oblig.  1.  hxc 
'  verbj,dcvcib.(ignitic.ciuscxcmplaruntinl.  fiid  quoa  aurum  I.  f^i- 
pulatioilbs.li  quis,  1.  (i  icaquis?.  vlc.  de  vcrb.  oblig.  &  iii  1.  clcg.m- 
cci  §. nou (olum  D. dc  doio.  Vulgo  dickui^ doli cUt^itUl qux  pcrtinc- 
bacrantuinadcaliis  non  cxprelFos  &: nouc  fucuroSjnou  pccincbac  ad 
p^—^-caucos&cxprciroSjVCcftm  1.53.1. 119.  dc  vcrb. oblii^.  Porro 

i.-  dc  viK  in  coquod  vulgo  dicicur  liauc  flipulacioncm  clfc  indiuiduam  ex  1. 

•^''^-      4.  ni  principio  dc  vcibor.  obligacionib.      QMidani  dilVcnciunt 
voluncquc id pimf ipium non  dcberc  funn  pTo  dccilionc &  dctinicio- 
ncccrca,quoniam  tollicunllud,  &:  corrie,icurmead.l.$.rcd  vidcamus, 
•■     qucm  ^.pr.rciscrctcruncadprincipiumlcgis,  &:adflipulacioncm  ab- 
circ,qua(i  cocus^.  Caco,qui  mcdius  cll:,  parcnchcii dcbcac  includi, 
vfqucadd^,  fcd  vidcamus  ,qucm  valdc  fcparanca^.  Caco.  Ec  indc 
colligunc  ftipulacioncm  dolum  aL-cfp^  diuiduam  dicijdcbcrc  ,*non  mdi- 
uiduam,quodcciam  probarc  nicimcurexarg.  IcgisP^«.i/«,§.IuIianus, 
D.ad  lci^.talcid.  vbi  llipulationi  Iudic.unmfolm,  qu.r  diuiduacll.  Inccr  ' 
hxrcdci  lunguncur  pr.ccorir  Ilipulacionc^ ,  id  quod  camcn  dc  omni- 
bus  non  poccihnccUigi,  cum  pcr  nulr.c  *iiir  mdiuidu.c,inl.  2.  D.  dc 
pra:corijS  ftipuLic.  C^rc  pcrjKHa  n.  indc  crn:iunc"pra'Coriam  dolwn 
4^f^,indiuiduamdici:ncccciam  id  vllo  modo  probatur  cxl.  In  fli- 
pulationc,  D.rcinratamhab.  vcccxcusoflcndicfacis.  acquc  princjpiu 
d.l,4.noneincndaturco  5.  il-d  vjdc.rmiis,  vclc.ns  lciics  manitcllc  dc- 
cbrac.  Inbiscribusobligacionibus,  pcr  cc  non  ficri,Iubcrcliccrc,dolij 
abedernonnullictiam  ita  diflmguiu,  vcliiubicchc  linc  obiigacioni 
rciduiduaf,fincquoqucdiuidux:  fiobligacioni  rei  indiuidui  fubii- 
A*ancur>  finc  quoque  indiuidu^,  quia  iKpulacio  pcndct  cx  ncgotio 
concrafto,  1.5.  D. «c  vcrb.oblig.  vt didum  cft  fupra  dc  obligacionc  re - 
cradi,  &  remreftttui.  Quamquam  monuimus  non  vtique  veram  clTe 
cam  diltinftionem ,  vc  ex  fequencibus  apparcbit. 

j>,/i« ^    QHP<*^»"temcxpriricipiodi^xlcgis4.Incerpretescolligunt,do-  ' 

dtuam^  lum&obligacionemexdelidoeircindiuiduam,  &  omnes  dcbitorcs 
.^ndsmdm     iijcrcdes  pfo  folido  ceneri  e;c  ynius  dolo ,  quia  nifi  iii  iblidum  pcc- 

cacinon  . 

Digitized  by  Google 


OBLIGATIONIB.  itfp 
cari  n  o  n  poteft :  Hoc  egec  incerprecatione  S<  dillin^one,  an  dolus  fic 
admiQus  ab  omaibus,  cuncin  (blidum  cenencur:  an  ab  vno  dunraxac, 
tuncalij  quoque  de  eo  cencncur,  fi  defun^hisin  id  fe  obIigauerit>  ali^s 
noncetlebuncur,  vtinfradicemus.  Qupdaddclidaactinetycertum 
efteaefTeiadiuidiuinterplures  reos  ciurdemcnmiois&dcli^iiquare 


fttnt  iiidt* 


£ngnlireiobtig^turinrolidum:  Primo  adpoenamj  Teu  vindi£(am 
publicam,  qua  vnus  defondus  non  liberac  alium :  Secundo ad  mulda 
fifco  velpnuacoinferendam  in  ibiidum  rei  obligancur:  Tercioadda- 
numxniuriadacum  exlcge  Aquilia,  vulgus  reparationem  damni  appcl- 
lac>  vccra^curcopioiiusadi.^piurcs,D.  dedoio,&adi.  ii£wiiiia»D. 
deiurird.onm.iud. 

Anrequam  ad  coecera  progrediamur,  definiendum  etk  an  fa£h  de-  ^„ 
bicor  cogafur  prxcisc  faccre,  an  vcro  ei  libecum  (icnon  prxftare  j^du  fit  fr^flM» 
dcbicura^lrclpromiirum:  &pro  fado  folucrepecuniam  vcl  id  quod 
intercftjvc  tradacur  in  i  71.de  verb.  oblig.  £<l  fi  quisab  alio  5.  i.  D  .dc 
re  iudicaca.  Schoiadici  vjilg^creduntncmincminuitumprxciscco- 
giad  facicndum,  opcrandum,  exequendum  &  (imilia,ex  1.  Ticio  co- 
Com^D.dccondic.  Sirdcmonll.  quiamembralibcrihominis  cogi  nc. 
•qucunt:  inderegula,  faciendiobligaciontbus  fuccedic,  vcl  fubfidiaria 
eft  obligacio  dc  prarftacio  eius  quodincercft,  d;  i.(i  quis  ab  alioimaxim^ 
inquiunc,  lipoena  obligationi  fubieda  iic:cunc  cnim  liberari  debicor^ 
fi  pro  fado  poenam  pra:ftct,  quiapqenalis  ftipulatio  nouct ,  atquc  in  fc 
transfcfatobligationcmprincipaJcmcxl.ODligacionumS.  vlt.  D.  dc 
adion.  8c  oblig.  1. 1.  D. dcpcnuicgaca&iimilibw  Quod nonefle ve- 
rum  infra  docebimus. 

Ea  vcro  rcgula,  modt)  vcra,  modo  fairacfl:,primiim  in  obligatione  ftctre^uU 
rctn  rt\tii,  &c  rcm  rcjhtut^  qiu  rcin  liabctj  potcfiquc  cradcrc  ^  rcAituerc,  "5'"^/** 
ad  iiocprccisc  compcllecur,cciam  manu  mi]itari,  ncruo,  compcdibus, 
in  I.  quircftitucrc^dcrci  vindic.  quodui  craditionc  rci  vcndicc  obti- 
nct  cx    pcrHciancur  Inlhc.dc  donation.  Iccmfi  pro  taclo  vcl  opcrc 
clcclaficopcra&induftna^pcrroncoblit^atf,  I.  vnj.  ncauccm,  C.  dc 
caduc.  collcndis.  Idcmfi  lcx,  confticucio  vcl  confuccudo,vcl  ludcx, 
ahqucm  faccrc  damnaueric,  vcl  ceftatoriubcaCjnor.inl.ftipulacio  §. 
finCjD.dc  opcr.  noui  nuciat.I.  fcd  &:  ha:,D.dc procurat. I,  fidcicomiHa 
i»finc,dclcg.  3,  Dcniqucobhgacus  ad  hidum  cogccur  id  pra:ftare,fi 
rcs^inccgrafit,  &abco  pr(yrt:ari  poccft ,  ficquc  in  cius  poceftacc  :  nifi  • 
crcdicor  taclo  rcmilTo  mahc  fach  ^ftimationcm  rccipcrc,  vel  quod  fiia 
jnt':rcft:  vcl  nifi  rcs  amphus  inccgra  non  fic:  vcl  nifi  impofllbilis ,  auc 
valdcdiflicihi:cuuccnim  dabicur  facti  ^flimatio,  fitjobligatiom  fa- 
ticndi  fucccdic  obligatio  ii?  id  t|uod  mccrcft. 

Igicur cuai  nccpccaa»  acc  kI  quod  inccrcil  ioco  fadi  foJuitur^  fed 
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DE  FACIENDI  .    ^  - 
ipium  factum  prcftatur:  (iquidcm  licindiuidaum,  dic  non  nifi  in  roli- 
dum  pr^icari  poirc,  atquc  vcl  vnum  dcbitorcm,  vclplurcs  dcbicorcs, 
fcu  dcbicoris  hcrcdcs  lingulos  in  iolidum  tcncri,  ncclibcrari,  nifi  fo- 
lidum  pr^^ft-iterint:  nec  nonpkircscrcditorcs,  vel  crcditoris  hfrcdcs 
fingulos  in  folidum  actioncm  habcrc.  Hoc enimconucfiic  obligatio- 
nibus  hicicndi  indiuiduis,  vtanrc diximus. 
S'  f>ro  ft'     Quod  li  iKicFadum  indiuiduum  non  pr^ftatur,  fcd  pro  co  pecu- 
nia,  fcuid  quod  intcrcil  pcndatur:  qu»rrimt  vanc,an  hicoWie;atioad 
nudtenr  foHdum  induudua fic,  quoniam  fartum  cui  lucccditindiujdijum  cft. 
jnitbito.  Iw  qiio  fcpara  diligcnccr  ipfum  pronnirorcm  ab  cius  hxrcdibus :  nam 
/^r;  "*  i»»-  pcomi/rornon  tancinnm  fac?is.indiuiduis,  lcd  cciam  diuiduis,  li  non 
dittdm.   faciac  vc  promific,  tcnctur  in  fohdum  in  id  quod  mtcrcli:,  lcu  ad  hicli 
aflimacioncm:  ncqucadmitcituradlolutioncm  parciuin,Vtinitio  di- 
ximus,  muito  crcditori  dcbitum  quamuis  diuiduum,  nqgpiblui  pcr 
partcs.  iicintclhgc,  1.  72,  verlic.  idLOijtic  dc  vcrb.  obhj;.  cx.l.  4. 5.  Ca- 
s»^*i»<f  toinfinc  cod.  tit.  Pana  vcro  locociusquod  intcrcft  pcr  dcbitotcm 
fnfaSt.  p|.omii]j^  mulco  magis  critindiuidua,nontantiimiiacccircntobliga- 
rioni  indiuidux,  fed  ctiam  diuiduc,  vt  probatur  1.  in  cxccucionc,  §. 
item  fi,de  vcrb.  obIig.adeo'vc  li  pro  parce  fcccnt  promiiibr,  ncc  fa- 
<£tum  intcgrum  pra:ftitcric,  ni  totam  pocnam  incidat. 
Pmm  a-     Hincrciicicndaerifdillindtio  nonnullorum  qui  volunt  fa£lo  qui- 
fh  im'  <iem indittiduo  poenam adicctam  dici  quoquc indiuidiiam inipfo  pro~ 
m»flbre,quoddijbio  carct.  fed  voIuntpaEnam,faAo  diuiduo  adicda, 
dkittuiafii in  ipfo  prominoce:  ica  vt  promiiror£i£ti  pro  parte  tao- 
tdm  faciens>  pro  ea  partc  releuetur  apocnapromiAa,  &  in  eam  ifiddat 
tantumprocapartequapcccat,  neciadiimfiBplec.  Hocin4)aam  re- 
iici  debet,  n cque probatur I.4.  $.  dco  de  verb.  oblig.  cum  is  locus, 
•jion  dc  ip  ( b  p  romiffbre  ntiftet,  ied  csoitdm  de  eius  hzredibtis:  atqui 
antet  vtrofquc,  magnam  in  hocarciculo  difibretlciamdflie  confbc  n5 
probatnr  etiam, ifi  (eruus  fi  plurium,  D.  (i  quis  cautianib.  Ibienin 
iongealiocafii  bcnignius  pcrnapto  parteclhtdm  conimitcitur  in  iu- 
dicio  &  pr^paratoriis  iudiciorum»  Mitm  tum  ttdice  fiim  dm parfe^  vt 
Vttlg6  dicitur,  Bartolus  ita  Colak  poil  AccatC  in-d.  $.  iiplarinm.Dei»i- 
queedocemur  d.  1.  In  exccurione,  $.item-fi,deverb.  oblig.  qu6d 
iprepromiflbreriam  fitdidiuidui,  quipropacce  £ecit,pacuicquc,non 
ideo  minQs  in  cocam  pcenam  incidjc:  I^oniic  h^redes  eius  j  iicx  bis 
v&tis  pro  par^  fuaiedc :  hic  entm  poenameuicabit,^  v  t  dicemus. 
^n!^     Quemadmodum  aucemipfepromiflbr  opcris£idiqueindiuidui« 
fam  Moiiecnon  diuidui  adpMrium  pr^fbrionem  non^dmicricur:  Similica- 
imiitm,  rione  is  qui  ilipulacus.  eft£iftum  fibi  pr^(lari  &  opu^fieri  pro  prerio 
eefco  quodpiromific,  adparcuuii  fi^mrionemfionericadnMCceadas^ 
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vt  in  contradibiis  rcciprocis  obfcruatur^  1.  no-debec  de  reg.  iur. 
Quaic  pccunjam  &  preciiim  fadinoii  ibluet  diuifim ,  fed  cotum 
vnica  rolutione  dabic,  atque  eciam  facienti  pr^rogabic  :  nam  qui 
funpliciter  Sc  iine  die dare  promictit,  js  pr^fenci  dia  debct^  1.  cum  qui> 
dc  verb.  oblig.  nifi  diftum  iic  pecuniam  feu  mercedem  arcifici  p  (hi- 
ri,  diuet&pen(ionibusinopere1aciendo:quodnnil  didum  uc:Iu* 
dex  Cea  vic  bonus  id  confticuec  ex  qualicace  opc  ris^  merccdis,  fcu  per- 
fonatum,  vcaic  red;^  Mblinf  us. 

Quod  diximus  de  yno  promiilbrc  &  dchitojic  £adi  indiuidui,  Hmi- 
licerS^cuendum  erfc fi plurcs  iincpromi/rores  ve/  rei  debendi :  fmgU'  fint  dthit»  . 
k>s  ceneriin  (blidum»&  fruffara  pro  parcibus  fuis  facere,  nificocwn  ^ 
fecerinc,ytanccdi£bim  eft:  idqucfiueadpcenamahjspromiflamref» 
pidas, fiuc poeolr non  adied^ prxftent  ae^maciQnem  operis ,  vel id 
quodinceteft>  credicoris^ob  ^d;um  non-pnefticnm.  Sineulos  enim 
teneci  in  (blidum,  conftac  in  h£ds  indiuiduis.  non  cA  quod  alicer  fcn-  • 
tias  de  diuiduis  fa£tis ,  ii  plures  promiifor^  fiiicrei  debendi :  Nam  bi 
luncloco  vnius  debicoris ,  cum  finguliin  Iblidum  fe  obIigauerinc>nec 
pcrparcesfbluerepoifincinuicocredicore,  vcancemonuimus.  Hoc  . 
incellige  e^m  opus  6c  Biftu  oes  debicores  fimulprxAare  promiferinc:  ffJrc  <P'r 
aliud  enim  fi  pro  partibus  fuis  finguIi/&  icaomnes  cocum  iblidumquc  r*ftv'o,ri^ 
opus  &  faftum  diuiduUm  fiaurere  promiferinc,  cunc  cnsmi&£ti  diuidui,  ^fjalm^ 
<iiuidua  ericobligacio,arg.legis        in  fine,  D.  dereg.iur.  vcin&a 
diccmusin  Cap.  dc  £idis  diuiduis.  Imo  ctiam  in  fadto  &  opere  indi-  ir«M.  i 
uiduo  puccm  hoc  obcinere ,  fi  pronufibrcs  plurcs  aliquod  tadum  U 
opus  ica  fpopondcrint,  vt  finguUpropartibus  fuis,  ^  defuis  cancum 
perfonis^opondiile videancur :  tunc  finguiinon  cencnturm  folidu, 
fcd  omnes  fimul  tcnentur  ad  {blidum,  l.,Reos>  f .  cilm  in^cabulis,D.de 
duob.  rcis.  Quare  hk  ncc  dc  ipfb  £i6to,  nec  de pcxna,  nec  de ^o  quod 
incereft,  finguli  amplim  quam  pro  partibus  fuis  obligancur*  Quse  in» 
tnerprcratiofidiipliccat  fcholaiiicis  ad  apiiseis  vcrbotum  hxrencibus 
&  pcndulis :  non  diCplicebicfolidasrerumptudencicconftticis ,  maxi- 
'  me  cum  xquitati  canonica?  fic  conlentanea » vt  notanc  ex  Cap.Suam, 
cyc  depoenis.  Verumfiplurpspromifroresinfolidum  fercosdcbcdi 
conftitucrint,rcpudiaco  diuifionis  bencficio :  indiuidua  vd  indiuiia 
lutcrcdditur  obligatio ,  &  folidum  finguii  dfibenc,[yc  fcruat  vfiis  cx 
iureciuihinciculasdeduobus  rcis.  Hxc  depromiflbrcEi^i  indiuidui,. 
quod  nifi  cocum'ptxftccur  ftipulationi  fatis  non  fir,  vt  ait  Paulus. 
Ipib  quoquepromifibre  defundo,pluribush£cedibus  reli^,indi- 
uidua  hxc  obligatio  ccncr finguios  in  fohdu,quia  ex  perfona  ba:rcdii  f^'^*^ 
conditio  obliganonisindiuidu;5Tionimmucwur,Ij,.dc  verb.  oblig.  ^«^21^.. 
Hie^mavci  k»<Jtxm  |)rnmi(riimpiHrtoiii^yiJjQct^M|«s^ftima    fa^:  rk, 
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DE  FACIENDI 
cJi» /••'^-  vcl  opcris,  (euquod  intercftdepcndiciu,  vcl pro  fa^o  poena(^/i pro- 
^iw  j'a-  miflratucrit)exigicur,cuni  faaumprarftaridcbctptfcisc,  quiaid  vulc 
ercdicor,  quia  {icri  p o tcfl:;,  quia  res intcgia cft ,  vt  faprarctuli :  Tunc 
hsrcdesfniguli,  vdex  hsrcdibus  vnus  quem  creditorelegenCy  ce- 
nencurinfoiidumprarftare  intcgrum fadum  &  opus,quodnon  niii 
cxcon(uniationcformam  accipic,vtfupradidumcft;niaxinic  li  hona 
defun&ipro  co  f.ido  &:  dchito  (inc  pignori  obligata  ,nam  indmiia  eft 
pignoris  cauia,  &:  in  folidum obligatfmgulos,ha:rcdcs,  ex  1.  Reih hac- 
^  rcditinam,  D.dc eui£tion. ctiam  in obligationibus  &:  fadis  fua natura 
dmiduis.  Hxrcs  autcm  ille  qui  folus  totum  prxftitit,  rcgrcfTum  habet 
in  cohxrcdcs  fuos,1.2.  &  l.^.dc  vcrb.oblig.  An]vnum  cx  his  in  folidu 
qiumiic  conucnict  ccflis  fibi  pcrcrcdicorcm.idionibus ,  ncgant  lcti'* 
•  Cmt     P^"^'-'^  forciifcs,  vtfupra diximusad/.  Modcftinus,  dc  folution. 
fafhHt^r        vcro  taC^um  ipfum  non  pr.xllctur ,  vcl  quia  crcditor  &:  dcbitor 
fttut^.    in  hoc  confentiant ,  vcl  quia  non  poccft.miplius  prailari ,  vcl  rcs  intc- 
gra  noncfl:,  fcquitur  pccuniamdavi  opcrtcrc  pro  cihmationc  facli, 
,  tc  pro  co  quod  intcrcll  crcditoris.  An  vcro  hic  ringulih.Trcdcs  in  lo- 
lidum  tcncancur :  an  pro  portionibus  tantum  hxrcditari)S  f  vulgusin- 
tcrprctum  pucacdiuidi[hancob]ii;acicncm:&:  quamuisabinicio  clfcc 
indiuidua ,  vcmcns  cx  fado  indiuiduo ,  tamcn  cxaccidenci  ficri  diui- 
duam  inccr  hxrcdcs,  quia  pro  fado  datur  pccunia  qua:  diuidua  cfl:  in- 
rcrcos,  exarg.lcgisyi.  dc  vcrb.  oblig.  Non  tamcn  omninojnpartes 
fcmdctur  h.TcfolutiOjCum  ijdcm  Intcrpp.dicant,hxrcdes  fimul  omncs 
ad  foiidum  rcncri ,  fcd  hngulos  cancum  lolucrc pro  portionibus  harrc 
ditanjs,  1.  Ad  ca,  dcrcg.iur.  Hoc  cH:,  vc  mihi  videtur,  (inguli  collcdi 
dcbcnccocam  fummaconficcrc  &:foIuere,  dcbencfimul  concnbucrc, 
vcinccgra  fumma  rcficiacur ,  &  camcn  quilqucpro  porcionclua  can- 
tum  obligacur.  Quolcnru  dicipoccftcrcdicorcm  noncogi.i  fingnlis 
cas parccs .iccipcrc,  nifi  cocum  omncs  prarftcnt,  arg.  lcgis  S^.^.pro 
parrc,  dc  vcrb.  ohlig.  vbi  aliquando  pro  partc  pcci,  folui  auccm  nili  in 
folidum  nonpoceft:  ficd.l.  85. §.  in  rolidum ,  omncs  hfredcs  dcbcnc 
fubfifterc ,  &:  tamcn  vnicuiqueproparcc  hcrcdicaria  praitacio  iniun- 
gitur.  Hoc  modo  cfficicur  planc  diuidii^oiacio  huius  intereilt,qugd 
pro  faftoindiuiduo  foluicur. 
PeeunU     Contta cam  opinioncm  vcterum,  dici  poteft  indiuiduam  ab  inicio 
fr9  faffo  obligationcm non  mutari ,  nec  fiet  1  diuiduam  fafto  hxredum ,  ex  rc- 
tfti^i^  gula pcrpctua Legis i. dc verb.oblig.  & in tadi  indiuidui  oUigatione 
£nguIoshaecedesinfblidumcenericauecur,di.8$.$.inCoIidum.  Ne- 
qaehicdifttii^es£i£himabf  ftimacioae£i^>  ▼c&prioilendiinasiti 
obligadoiie  uniiciicis  >  iinguloshaBr^es'  iniblidum  praeilare  ^ftima* 
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prodcbitoboaafuapignorirubieccrit;  riIegc,ftacuto,conucncionc,  . 

'  defaR^nis  (biidnm  prgftare  cenctur:  h^c  enim  obiigatio  mfoliduni  *^ 

ccanncaducrrus  h^redcs^  vcancc  diximus.  Ncquchic  obf^at  racio  ab 
^  inccrprccibus fumpcaex d.i. 72..  de  vcrb.oblig.  quianon  pr^cipit  obli- 
§acioncm  fa£ti  indiuidoi  eftici  diuiduam  incerh^rcdcs, ii  pro  fado 
pccuniafbluacur.  Sedhoc  rignificac&  innuicyobhgacionem  ierukncis. 

.  nullo  modo  poile  diuidi ,  quoniam  nacur4  ficindididua :  pro  parte  ire 
non  poilomus » ncquc  potcft  quis  parcem  (eruitucis  ftipukri  %  ea  diui- 
iib  corrumpic  ftipulationem .  Sed  non  cam  p  r ^  cisc  ftn^e  hoc  fer- 
uad  in  ftipulacione  £idi  licec  indiuidui  j  nam  fi  faAum  non  p  r^ftecur» 
Zc  acdicor  pro  £t£):o  pecuniam  vel  quod  incereft  accipiac ,  diuidi  po« 
cerit  ibpulatio  fieiblutio  eius|pccuni^ :  |pro  parte  eam|pecuniam  feu 
parccmeiuspecani(creditoruipulari  velrecipcrc  poterita*debitpre 
vel  a  fingulis  dcbitoribus  aut  h^cedibus.  Ifteillius  iod  veruslcnfiis 
noncfficit  h^rcdcsprotilifibQSteneri  taiitumpro  pordonibus  h^e* 
diurijs^  ciUn  obligationis  indiuiduacconditionondebeatex  eorum 
pcrfonis  immutarijdc  quo  hodic  nemoambigercc  Vnus  crgb  totam 
stftim.icioncm  vcl  quodintercft  {bluetiQ  fi>lidnm>  &  rcpetidonem 
habcbita  cohcEredibus,  vtant^  docuimus. 

Si obhgatio in  non facicndo confiAat,  indiuiduaque fic,  vcluci,Pf>'  0/.%.,,;, 
fenonfierij  quominus  ircagcrelicc.it,  vdcaferuitutc,  eo  iurc  vti:  Sti- 
pulatiohuiuimodimecunuduqi  fii^SUicontinet.  Abhacdiifertftipu- 
Litio,/f<r </i<r/, namius  continct,pcr cnm  promittitur  ius  fcruitucis,n6 
^dum  nudttm,quod  cftin  Ittrferi  S  tipulationi  itcr  dturi  ad  maiorcm 
caucioncm  fubiiciebant  illam  ftipaiationcm,  Pct*  teifo»^^»*/,  quominus 
irc  Iicca;Cj  Hatccft  merifadi,  namimplidc^fa^um  concinct,I.qui  non 
fadc>de  rcg.iur.&  planc  indiuidua eft  l.x.1.4. &i..85.  dc  vcrb.  obligac. 
cum  quta  aducitur  ftipulationi  reruicutisomninoindiuidux ,  tu  quod 
&ntmctinfe£i6tumindiuiduum.  Si  omnes  h^ercdcs  in  non  facicndo 
pcccaucrint,fiomncs  faciuntquodfacercnondcbent,  vt  .iicdidalcx 
Qm  nonfactt^  hoceft,  ficundiprohibent  &  impcdiunc,  ccncbuncur  '^"i* 
finguli  in  (blidum :  vnus  pro  omnibus  chgctur ,  damnabicur  rolus,  ac  fj"^^^  "* 
pra^ftabichoccotum  quod  prohibiti  &'turbaci  creditons  inccrcft,arL;.  Jo. 
lcgis  Si  duo,  D.  dcpofiti  ,vcin  hoc  arciculo  verc  fcribic  Mo]ini.'iis  in 
Labynnco ,  (icct  ui  liaiih  dc  quo  fup.  contraniis.Hucficitlcx  Qirod  li 
nolic,  §.Poi1iponius>  dc  AAiiht.ediwh).  cuni  I.Inccr,  §.quod  cx  fa<flo,. 
D.faniil.erci(c.  Ncc  noccc rclaca rupcriiis  opinio  Dodorum  cx  r.icio- 
iic  lcgis  ji.  dc  verb.obhg.  cui  fuisfccimus.  Non  noceccciam  lcx  4.§. 
Oco,  in  finc,  cod,  tic.  Nain  ibi  agicur  primo  dc  pccnj  ftipul.icioni  ad-  | 
iecti;  Sccundu  dc  vno  ta  .tiimcxplunljusprohibencc  ^icinipcdicntc; 
JTcaiQ  dc  fe(^ko  4iUiduo,  qux  tria  iion  iuiit  la  qux  ftione  pio|)olicd,  . 
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DE  FACIENDI         '  • 
sivim  tx     Si  vcro  nou  omncs  hxTcdes  aut  dcbitorcs/cJ  vnus  cantum  prohi- 
fMi«»    Imcnt  irc  agcrc,  l-c  vniurcicruitutis,  alij  non  profaibeant;  creditor 
non  potcft  tonu-s  luns    lcruitutis  'pretium  vcl  «cflimationetn  eligcrc 
dc cxigerc aprohibcntc in prxiudiciumccctcrorum, quianon  prohi- 
bcnt,rcd  volunt  rcruiturem  prxftari,  vtfupra  docuimus,  licet.vnflh 
prohibcntc,  coercri  quoquc  tcneantur,  hcctnifi  in  (blidumpeccari 
nequcat,in  1.4.  clc  vcrbor.obhg.  Quare prohibitusconiequetur can- 
tum  quanti  lua  mtcrcft ,  prohibitum  clTe ,  hocquc  poterit  in  (blidum. 
cxigerc  a  Colo  prohibcntc.  Qui  non  cxcipict,cum  pccunia  pro  £1^0  - 
pcntur  diuidi  ftipulationcm,i.7i.dcvcrb.  obhg.  fi£recantiiiirobii- 
gari  pro  portione  ha:reditaria ,  quad  totumid  quod  intereft ,  (eu  coti 
pccuniam  omne$.debeant Hnguh  partes tantiim,  ex arg.  lceis  Ad 
ea,  dcregliur.  Nonfine  dolo  dc  exciperet  ifte  quifolus  proniboi^ 
*  quiquediascceteriscoliaeredibus  fcucorreis  hoc  daronumre(Haiere 
tencretur,J.Incondemnationc>dercg.iuc  Acitque  kx  Inter  hacrc- 
des ,  § .  quod  ex  £1^0»  D.famil  ercifc  vbi    redum  vnus  cuiu»  culp4 
quidcommifTumeft»  Hocprar(latin(blidum,iun£):&i.  lacommoda* 
to,  $.G  ex  fa6bo>  D.  commod.l.  In  dcpofiti ,  &  I.  fcquenti>  D.  depoC  I. 
Quodii  nolic^  $.  Poroponius,  in  prima  part^  D.  de  sdilit.  xd.  vbi  fo- 
lidumreficitille  exhgredibus  quinocuitSfpeccauit. 
^jtfitum.  >  Afiipradi^(ententianonbenedifiidentquidam  interpretes,cOin\ 
praucdctorquentrcgulamcommuncm,  quodinobligacionibusin* 
Smnmtr'  diuiduis,  peccante  ic  probibente  vno,  cceteri  tamen  debicores  te« 
^      aentur  in  folidum,  quia  nifi  in  fi>lidum  &  in  totum  peccari  non  poilir, 
*      d J.  4.  S.Cato.  Hoc  cnim  tantum  dicitur in  creditore ,  neque  hinc  (er 
quitur  creditorem  ab  omnibus  fimul  cotum  id  quod  fiiaintcrcft  pete* 
re>  icatamen  vc  finguii  tcncanturtantum  pro  fuis  portionibus ,  arg. 
dift^LAdca,  dercg.iur.hacc  enim  argumentatio  vitioia&fidia  eff, 
vt  (^pe  dixi :  Imo  vcnnimum  efl  fm  gulos  in  fi»lidum  teneri  ex  vnius 
b&Lo :  Ergo  magis  is  folus  qui  prohibuit,  qui  non  pacicur,vel  nbn  faci  t 
quod  dcbcc  ,  porcrit  in  fohdum,.  folufijue  coiuicniri ,  ncquc  ahud 
diciturind.§.  Cato,&inLIuiianus,inprincip.D.cfc  verb.obhg.  Qua- 
ijdenTfibi  nulc  afiumunt,  quandoqmdcm  ipeciem  longe  diuerlam 
contineat  dc  co  qui  proraireratpcrfc  no  hcn  nec  perhaercdcm  fuum 
Ticium:  qu.x'  ilipulatio  commiccitur,  lic^thaeres  aliusquam  Titius 
prohibuidct.  IbiqueretincndumcftTummarium  PauiiCailrcnhs. 
ixvmm     In  fupradida  autem  quxflionepoteitetiamcrcditoromifToeoqui 
f-j}^,  M:;  prohibuitaliosharredcsacdcbitorcs,autvnum  cxijsinfohdumcon- 
i^/^Zm  ucoifc&exieercproeoquodfuaintcreftprohibitum  fuilTc.  Reguia; 
eftenim  in  oMigationcindiuidua,  qu6dcx  vnius  ravft:o,culpa,impe* 
dimencpahj  eenencur  in  fohdum ,  ^*!?*^ fit^m  wMrttt/i^,  sc 
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hifi  mfiUdnm /wroiriiio»poteft,quiaab  ytio  prohi&itus^  non  in  par tciu 
ledin  totuni  prohibitus;  dicitur  in  re  diuidua,  l.t.  ^.itcm  G.  in  fa£to,l.  4. 

Cato,  1.8^.  ^.quodii»  D.de  verb.oblig.1.  Hxredcs,  J.Inter,  D.fanul. 
crd(c'  H&ctationeconuentus  ^condemnatusifle  aliushxrcs^habc- 
bic  rcpecitionen]  a  ccEteris  omnibus :  £t  tandem  ifli  omnes  qui  non  " 
firohibucrunt  confequenturab  eo  qui  prohibuit  &  oocuit  >  quidquid 
ob  id  p  ra: Aiterinr»  8c  amife rin c ,  vc not.in  fupradi^s  lo.cis :  quibus  a^ 
perce  didtur  cceccros  cohxtedes  atque  vnum  ex  iueredibus  vnius  ' 
iado  ten  eri  in  rolidum. 

Ettamciihicdubitantachfrentquidam  vetuftiinterpfetes  atque  yaiehtt 
noui  qui  fubtilitcr  nimis  hunc  locum  tradanc,  putantque  vnius  JSS?^** 
^uidcm  fa(5lo  rcliquos  teneri>  (cilicct  coUediue,  i4  eA  omnes  iimui 
adtotumiblidumquc  damnum,  vcl  intcreHe»  non  autem  vnum  ex 
hisibiumcontteniriprdrohdo,{ed(ingulospro  portionibus  fuis  te- 
'neri,&j(icomneslimuir<9iidum  pr^ftare,arg.l.ad  ea  dcreg.iuc.  hoc 
aliosinterpietes  co  dcduxiti  vtdicerent,h«tedesaut  debitores  opc- 
xcros  qni  non  prohibuerun  t,quique  obligationi  &  placitis  parent^pe* 
-tere  pofle  vt  is  ibius,  qui  prbhibet>  qui  n o n  pn rct,  prior  in  totum  con. 
ueniatur&exigaturaitorumpericulo^lijllcidoncus  cxiflat.  arg  leg. 
▼ndc  qu^rirur,  D.commod.Quamuiseii!s  I.  queftio  a  nolhamuiruin 
.diftcrat.Talisautcmopiniorepugnatcertilllmo  iurij^uod  vulc  obli- 
gationes  & Ilipulationcs  indiiiiduasin folidum  obligarc lingulos  ha:- 
redes^atque  vnius fa^lo  fmgulos  tcn cri  in  loliduni.  Quod  etiam  ho-  ^;»»?"?] 
'  diev(urpatur,namcxobligationc&:ftipuIationc,  dcfuncti  non  nio-  ''**«'^«*^ 
do  fmguli  hercdcs,  fcd  cdam  vnus  cx  haTcdibuslolus  conucnicur  in  fiudv^ 
folidum.quiadcfnadusipfepromiilCjSvC-nniA  bon.i  piiTnon  fubic- 
cic:  Cuius obiig.itionis  hypotccan  ^  incliuiia  c.uiia  t'^:  iKi:ur.i  cll  iure 
c i u il  1  cu m  V fu ,  cu t a n c c  d  1 X i m us .  Qua  r.\ c  1  o n c  c r c vi < r o r  p ro i u ! > i c u s  a b  ■  • 
vnOjhunconuttcrcpotcric,  &:  alium  conucnirem  foluium  tanqu.yn 
jLTrcdcni  dcbicorisobligati  pcr  ilipuLuioncm  &  concr.iCiuifi ,  quo- 
quidcmconcmccur, non  c.incum rcs promiil.i,  lcd cci.im  id  quod  m- 
'  tcreil,  fi conciahac^  dc  quo  intercirc  omncs  ha:ccdcs  ccucncurm ibii- 
dum. 

Qnpd;rinuILihici-nccrucncr!cftipul.iCio&:oblig.it:ocx  pcrfona  &:  urtaUii» 
cxconcraclu  dcfuncli:  fcd  rcahs  cancum  rvr.uunc)  obijii.itjo  m  rcs  ""'fii 
quaidamnxreaitari.is, uucm  dando,  luicm  tacicndo,  iTucm  non  b- 
cicndoconliftatcaoblui^atio, &:  indiuidua  fic,  acquc  pr.i  ccrca  intcr 
h.rrcdcsmdiuifi  fich.Trcditas:  hoccafi  hn;ni!i  rciicp.tur  in  roHLhim 
cx  vnius fado,tcdab  co pcr  famihv_  crciicuniia:  ludicnm icpcict^quod  # 
idco  pr(^flitcrunt,d.  1.  hxrcdcs,  d  i.  incci,  13.  fim  L  crci  c.  d.  1.  2.  ,5^:  1. 
■  4.D. dc.ycrb. oJjUg.  Si^ vcro  dimia ciUigtcdius  is:  vnAha:i.cdum  ob- 
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tigeritresh^rediuria,  pbligata  &:afFe£bi  hmc  otkenfiu6d,vt\dationisr 
atque  is  folush|res  nunc  rei  dominus,  profubcatj vel  non  pareac,  qua« 
uis  hodie  eios  fic  agn  oicere  id  onus  reale:  quandoquidem  ad  illud  de- 
fundusex  contra^fuonon  fuerit  perfonaliter  obligatus :  squiflii* 
ma  tunc  videtur  fupradida  o  pinio,  nempe  quod  alij  hxredes  ob  id  ci- 
cati  a  creditore,  petere  poflint,  eum  qui  prohibuic  prius  exigi  &  con* 
ueniri.Huc accedit quod  loci  quibus  ftacuicur  hxredes  in  obligacioni- 
bus  rndiuiduis  tencri  in  folidum ,  fcmper  ioquuncur  de  obligacione 
&^pttlationerciindiuidu^,  quamdcfun&usprxibreproniificHxc  . 
p^rfpicua  funt  &  certa  iuribus. 
cu,*r.:U     Ex  ijs  compones  diflidium  gIoflarum,an  ex doio per vnum  cx  Iiar- 
'iftiintp'  ^^^^^ admifro  in  dandi vel faciendi obligacione, cui harreditas obli- 
nJibin,   gatacftjcocccnhfredcsccncancur.   Siquidem  dcfundus  cauctit  6C 
piomiCcxitdolummdl$malfejfe^fittitiwHqiu  promif- 
mmift,  caueric  fc  omnedamnum&  interlHeprsftiturum:  £x  ca  o* 
bligacioncdcfuni^i  oinncs  cius  higrcdcs  tenentur  ctiam  in  folidum 
fmguli .cum  quiafic obligacio  facicndi,in  qua  non obtiiietLex  Ea quae 
C.tamil.  ercilc.  cumquodiit  indiuifa  caufa  hypotecx,  omnium  dd- 
nomm  dcfuncti:  Quarccx  Jirnius  fado  &  dolo  cceteri  tenebuncur, 
ialuisineumAiisadionibuSyVteosferuetindemnes.  Idqiic  ccrciflt- 
atium,fl  dc  indiuidua  obligatioiteagatur ,  ccflante  huiufmodi  .obliga-  , 
gationc    promiflionc  dcfun»Sbi,'vcluci  d  tantum  rcs  ei  commodau 
v(  I  dcpofiri  hicrtf,  aut tradita: qu? domino reftitui debcat: fi quid  in 
ca  rc  dolo  tcccritjvnus  h^rcdum,  hocalio<inon  t3n<;ic  ncc  obligac. 
Jlquc  vcrus  fcnluii  ci\ lcgis  3.    h^rcs  \.  in commodaco,  $ .  li  cx  fado,  1. 
ii  vcccito,  D.coininod.  1. 1.    (iapud.l.  fiduo, I. indcpofici,  cuml.fj- 
qucnti,  D.dcpoliti.  Hoc  ir.i  quocics  ob  vnius  cx  hacredibus  vcl  dc- 

•  bitonbus,dolum&:fachini.ir,:rurinidquoduucrcn:.  Aliud  fi  dc  rc 
ipfatr.Hicnda&ricdicucndacrackcur^n.im  hocdiuidincquit,  &:  Jin- 
gul;  h^rcJcs  vcl  dcbicoics  in  foliduni  tcucnrurrcm  rciliucrc:  maxi- 

•   mc  fi  rcm  habcant  &:  rcilicucrc  poirmc,  vc  kipra  monuimus.  Qua  ra- 
"  tioncfaclum,  culpa,doUis  vniusnon  impcdit  quinccctcri  .idrcftitu- 

•  tioncm  tcncaniurin folidum ,  fi  r<;ftitucrcpol]int,  infupcrquido- 
lum  trccit,  dc  fuo  dolo  punictur,  I.  Si  vt  ccrto,  in  finc,  D.  commodati, 
J.Si  duo,  vcrfic.planc,  D.dcpohti.  Si  vcro  finguh  fcparatini  dolum  fe- 
ccnnr,  quilibctdcllio  dolotcncbitur^li  fimul  omncs  doluni  admife- 
rintcirca  rci  reftitutioncm,  puta  vt  eam  intcrucrtcrcnt,  in  folidum 
finguh  ccncncur,  1.  Si  duo,  D.dcpofiti,!.  Si  pllircs,  D.  dc  dolo. 

©  i>r  TAtic,-  Simihccr  in  rationibusrcddcndis,  lipluriumh^rcdum  vcl  dcbito- 
ALV^t  ^-^'^^  ^^^'^'  '^^'^  parcar,ccctcridc  eiusfado  &:  ccflationc  tcncntur  iti 
tuUa  b4'  f^Udua)inauicoiUia  quciuiibcc  agicur  m  foJidwiv»  vcutjiones  rcd- 

1  dantur 
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OBLIGATIONIB.  1^3' 
'«tourrquiahoc&^bun  indiuiduumcd,  vc  fupradixi.  RationiBus  f^f^ 
.au|enireadids>an  ynusin  folidum  jceliquafbiuat;  (an^fi  ex  concra- 
^U,itipuknonejobligadonede^un^iiocprofid(acur>yductincw 
catebe;  £  n  gu  li  hzreiies  in  (blidum  ntciones  reddunc  &  reliqua  fbluuc. 
Idemnpiures^ccorrei  radonum  reddendarum.  Quod  fi  non  ex 
promiflioneyeliHpulacionedefunAi  hocnacum  eft,  (inguli  pro  par* 
dbus  iiiis  rehquaiblttent ,  nifires  plani  fic  indiuidua ,  yel  indiuiia,  vc 
ikpc  vfu  venitj(icucinrpedelee»Siduo,D;4lepo(id,  vidcfcriptAia 
L  Cikm(enius>  D.decondic  &  demonihat.inL  ^.$.1.  D.  de  cdendo. 
Hisaddcnda  eft  elegans  dcdfioLegis  imrf  promfim  de  labdc^iibus,  xfoMi* 
lib.u«  C.ybi ^dfcum  &  culpa  vniuscx collcgio ,  vel corporc, fi non  cft 
idoneus,  rociosin{ubiidiamobligac,yidelicecin  hisquxabomnibus 
.adminillran  &  cucari,  yeL  caueri  communiter  debuerunt ,  v  ei  qus  ei- 
dem  focio  dc  coliegjvommirerunt.  Hxc  omoia  dida  iint  de  n^in- 
dluidui  pracftacione ,  tum  de  cius  iadli  xflimatione,  yei  co  quodinte- 
reft,iinon  fiacvtidcbuiCj  vcliipfoproraiirore,  vei  ab  vno,  vcl  a 
pluribus  cius  hxrcdibus.  Denique  quidiurisiit,  cum  obligacioni  fadi 
indiuidui  {iicccdit  obligado  &  ibludo  eius  quod  intereil:  aduerfus 
^ures  haeredes  auc  debitores, 

Ct^m Va[b)  nifi  fiat,  poena  ccrta proraifla  &  debita  e ,  i u xta  confi-  .  ^^*"^ 
lium  Venuf^,  in  i. vlc;  D  .dc  praetonjs  ilipuL  in  fa£h$  indiuiduis ,  certd  ^r/Sl 
eilpoenaeobiigationem&fbiudonemefleindiuiduam,  finon&ityd 
.  ptomifltimcft.  DeipibquidempromKTore  &dcl5itorefitotuminte- 
gnimquc  fa£l:um  non  pracftct,  ncmo  ambigit  cum  totam  pocnam  in 
lolidumjdebcrc.  Si  vcropro  p.irtc  tantum  facmc,  cum  nil  fecifTcvi-  •  ^ 
deacur,' vtantc  diximus,  idcm  ludiciurn  cric :  &  iion  pcrhcicns  cccpcu 
hocindiuiduum  fi«5him,illc  craliecur in  lu^ :  ac  ni  legicimc  purgec  m 0- 
ram  ,  flacimquc  faccre  pcrgac ,  in  totam  pccnam  condcmnabicur.  Eo 
promiiTorc  dchmclo,  pocnx  obligatio  indiuidua  codcm  lurc  cran-* 
licinlblidum  aducrlus  promiffonslia:rcdcs;atquchi  omncs,nccno 
finguli  pcrnxobligantut  in  folidum  :  fiueomncs  hxrcdcs  fimul  noii 
parcant ,  liue  quidam  cx  ijs,  fiuc  vnus  tantiim  ;  nam  cx  vnius  cclTatio- 
iic  vclficlo  pocnacommiccicur  in  folidum  contra  (ingulos  hxrcdcs. 
Hoc  enim  fupfa  docuimus  obcincrc  cum  id  quod  intcrcft  pctitur ,  ac 
mulco  inagis  obcincbit  cum  poena  pcticurcx  obligationcindiuidua: 
quandoquidcmpccnxobligatio  fit  omnino  mdiuiduainccr  dcbitorcs 
&:  hf redcs  plurcs,  criam  in  pccunix  obligacionc,  liccc diuidua,  vc  fup, 
diximus.  Ifta  probanrurl.  Inccr  hgrcdcs,  §.quodcxfa£lo,  D.  famil.. 
crcifc.  1.4.  §.Caco,  vcrhc.  ^"llf  ommhus,  vcriic.  Qu^dm^rior€,\,^,%,  vlc.  J. 
lij.  §.iccm  li,  D.dc  vcrb.obligac. 

.   Adh«cdubiWcio  incurnc,  an  compromiiTum  ^  pana  ipfi  adic^^^'^»» 
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DE  FACIENDI 
t*^<i  fn  conciaeac  obligacionem  dandi ,  an  ver6  ^cien di«  nam  vcn  fic  banim 
iilif^  plerumqucrctecc.  Qiiidamidmcciuncurcxarbirrircncencia,andarc, 
an  faceve  iubeaL  Veceres  molius  pucanc  eife  obli^cioncm  tacieudif 
quia  in  compromillb  promictitur  ftari  rcntcntixarbicri  fub  pocna  cer- 
"Aniid-U.  Scddubiumreftatanfitobligatiofadi  diuidui  vel  iiidiuiduijhaec 
cnira  difFcrunt.  Indiuiduum  ta.tu.n  eife  coHigitar  i-aciocinatione 
ducta cx  1.15.  §. vlt.  D.de  vcrb.obl.  vbi  pacna  adieda comptomiflb  m- 
diuidu.i  cft.  Vudc  fcquituradiccfcam  clle cautioni  &:  obligationi  tadi 
indiuKiiii :  namiidiuiduum  cfTec,  non  diccrct  pcrnam  ci  fubiccbam 
circindiaiduain^poenaenimfactidiuiduidiuiduacft,  I.4.§.  Cito,  de 
vcib.oblig.  Hincremoucrcs  casquasarbircrd.ni  vclficii.irbirnofuo 
iurtic,  nam  cxcarum  natura  &:  qualicatc  inccl{!girur.ui  lintdiuidna; 
nccnc.  Dccompromifrotantumqucrimusciiinci  H.uurvcl  non  Ib-. 
tur  :  ac  dc  [HL-n.i quando  promitcirur  llanlcncci^i.u.ubitn,  vtrum  rcs 
llt  indiuidua  ^  in  folidum  ccmnucratur ,  ncc  parcium  pra-Hationcm 
admicrar.  Sipropartcquis  non  fciiict  ccmprominlfm ,  &:non  parcat 
arbirn  ludicio,  vc!  ab  eo  prouocct,indiuidiiam  clTc  conllat,  liccc  pro 
paitccantrun  non  parcat,  vt  coiligicur  cxd.  1. 5.  §.vlt.  Quodinorani 
obligacionc  bc  cius  caula  k\\  acccirionibui  ob.tmctc  fcmpcr  concra 
vnum  promillorcm  dicimus.  ^ 
jttfAe^     Harrcdcs  vcro  cius,  liomncs  non  pareant  compromiiro,  &:  pro- 
»»"'"/'■''-  uoccnt  a  {cntcntjaarbitri,  quinomncs in  (olidum  adpa-nam  tcncan- 
cur,  dubicari  nequfc,  obl.  5.  §.  vlc.  dc  vcrb.  oblig.  ^nd  indunfam  cau- 
fmipignoris,  quodcx  compromifio  &:  cx  (cnccntia  aibitii,  liodicco- 
crabiruv maximc  in  G.iHia.  Idquc  vcrumjicci  pro  parcc  raiiciun  & ar- 
ticulo  quod.im  non  parcant  d.  §,  vlt.  Qugd  li  vnus  cx  iKurcdibus  fo- 
lus  non  parcat,inf4>lidum  pa-na  comim-ttitur,  non  tantum  adticr(u« 
cum,  fcdctiam  contractrtcroscoha:rcdcs,cx  vi  compromjlfi  &:  fcn- 
•tentia: concra  dctunclum  I.vt»r,  fcd ab  co  qui  non  parct ,  aliis  iat.siieri 
flcindcmnicas pra:ftari  dcbec  d.  f .  vlc.  Poccft  quidcm  folus  jftc  ad  co- 
campcrnam  comienin,  quiafoius  pcccac,  potcft,  non  ncccffc  cil.  licct 
quiaamnouialicerientiant,  mal^ex^Iicnoloco  iegis.  Vnde  qtMritur 
s,pi»e,  D.Commod.  Si  ver^fintpluresex.vnaparcecompromiirores ,  quo- 
Mm/rtNii/nimvnusaoiicparcreacbicriOyaninrolidum  pcenacommictatur  ad* 
'^*'     uer(us  omnes,  an  concca  iftum  (blum  &  pro  porcione  &a  canyjra ,  an 
pro  (blido.  Siquidem  omnes  in  fblidumfem  compromifTo  obiigaue- 
tint»  ica  vc  finc  rei  promiccendi,  ceccum  eft  omnes  ad  paenam  promiil. 
.  iam  &  adfaciendumiudicacumceneri  in  (blidum,  eciam  ex  vnius  fa- 
Cto  8c impedimenco  L l.xeos>&  coco  cic.  D.  de  dttob.reis.  Veriim  is 
quinonparec,hocdamnumaliisiacciecacque  eciamab  eo  foio  Coca 
poena pcti  poceric^acg^legis»  Vnde,  D.  commod.    Quod  C  omue$. 
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'fimurio  cotnpromiilby  CeCe  in  (blidum  non  obligarint,  quia  timc 
quilibec,  pro  partefuatanctbninteUigicur  conrenriiic,cLLreos,$.ciim 
in  tabuiis,  videtureimifblamqaicontracycitincidcrc  in  pccnam,  ncc 
alios  ex  ems  fado  teneri,  arg.legiSj<tieproFerre,  f,  fi  quis,  D  .dc  arbitr. 
idque  nonnuUi  vetcruna  interpretum  cenfiicrunt  vcniis.  CHm  etiam 
liodie>  canonici,vt  zinnt  xqpk3Stgloffiitorumfcdicet,  velicpaenam  effc 
diuiduam  &  commicri  pro  ea  parte,  qun  pcccatur. 

Poft  dubiratur>  an  if^e  vnus  expiucibus  qui  non  parct  arbitrio,  to-  ^^^l^ 
lam  pflenam  debear,  an  pro  rata  parrc,  quatenus  ad  eum  res  perdncr,  n.tm  p,. 
pGcnx  portionemcantiimdebeat:  vidccurin  folidum  committere  eu 
in  pocnam,  Mqup  hic  pccnam  pro  parrc,  icd  int'egram  dari,[ex  tatione 
didjel.5.§.vit.L  8^.^.  Itcmfidcvcrb.oblig.  &d.l.diemproferrc,  S. 
(iquisyinfin.cuinon  obcritargumentumquodduciturexd.  cap.iua 
dcpccnis,  vclmagis  dc  ilHus  fummario,quouiamaiiuscit  ibi  caiiiSja- 
liufuc  fcnfus,  vc  mtra  doccbimus.  * 

Porro  didar  L  5.§.vlc.  &:iisqua:fupra  fcripcafunc  dc  pccnaindiui-r.  .?;/fr».' 
dua,opponrturIcx{if"cruus,§.fiplunnm,  D.  (iquis  caucion.  vbi  ^^^"  ^^^i""^ 
gacio  ci\  ficicndi  &:fill:cndi  fcruos  plurcs  fub  pocna  ccrca,  qux  diui-^^/ 
dicur,  &:  pro  parcc  c.incum  prxft.icuu:  Si  cx  phnibus  vnus  cancum  (It- 
uus  non  riilicurprocacancumparcc  commiccicurpccna,  non  in  foli- 
dum.  Lamicfpondimuscx  vulgiicnccncia,ibicaucioncm  cilc  ludicia- 
lcm,  liumaniorcm  &:  miciorcm,  vcconcraLabconcm  Vlpia,  lcnbic.at- 
quc  obiccrnorabis  dido,  Ji.  {ifcruus,non  obilaiclcgcm,  ii  is  qui  200. 
^.cumicaD.dcrcb.  dub.ibicnim  dicicur,  omncs  quidcm  fcruos  clTc 
fiilcndos,  fcdnildc  pa-na,  nccpocnamhiiircadicciam,  pccpro  vno  ''"^* 
non  cxhibico  pccnam  in  iolidum  dcbcn.  Dcindc  iis qua:  diximus ,  in 
obligacioncpGcn^,  6c  in  obligacionibus  uuiiuiduis,  vnum  cxdcbirori- 
bus  vcl  hxrcdibus,  ccilanccin  vcl  pcccancem  obligarc  cxrcros  m  foh- 
dum  vcl  ad  inccrcilb,  vclad  pccnamrrcpui^narcvidctur  iiacuiaJis  a.Tqui- 
tas  &  ratio  luns:  quia facl:uin  cuiquc  luuni  non  alrcri*dcbcc  noccrc,  L 
/adurn  dc  rcg.  luris.  Excmpialuncind.S.ficx  ta^lcol,  vndc,  D.  com-  , 
modatijl.indcpofici&J.fcquenti,  D.depoiiti,  l.vlc.  D.  ad  Syllania- 
num,  I.  dc  pupillo,  §./i piurium,  D.  dc  opcr.noui  nunciac.  Scd  hi  loci 
cum  (imilibus  obtinent  in  rebus  8c  hGtis  omnino  diuiduis ,  diuiiis  &c 
fcparatis,  in  quibus  pcccatur  pro  parte,&:  quilibet  tantitm  de  fiio  fa£to 
tenetur,tamexaatuta&conditiolieoblieationis,  quam  exqualitato 
rerdebitae.Hcc  de  poeoa,  de  indiuiduis  8c  de  indiuifis^  v  t  D  D.loquun- 
tur,  in  quibns  non  niii  in  (blidum  peccatur»  an  lure  canonico » an  vfii 
Iribanaiinm  valeant.  infci  dicemus. 

Addein  fuprafcriptisvnumex  debitoribus  vel  ex  h^redibus,  qui  ^^fj^l 
'^lidum  pr(^(tac.8e(bluitjboc  conjkqiiiii  creditore»  etiam  inuito,  vt  bX/dp^ 

Xx  ij 
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DE  FACIENDI 
eicedata^fcionibusiuis  conciacoeceros^L  Hiscon(^uenter>  f.iifiliu& 
tam.D .^imiliae  ercifc  Quidam  malc  negarunt  aedicoreminuicum ad 
hoccogipoilc^quiadebito^imvnuscocnmfbluens  {iium  negocium 
gccic  ex  iuns  necdGcace,arg.  legis  Cceditor»  (ciendum ,  D.  quipoc 

't?5:  in  pig.hab.  Verum  credicornon  poceft ne^e  quod  fibi  non nocct» 
&alceri  prodeft,  vc  rcriprimusadi.  Modeftinus,  D.  de  foluc.  idque 
cenfcnc  omnes  Pragmacici  caucorcs.  Rurfus  id  quod  in La. 1.4.Lf, 
f.vlc,  1.71. 185.  D.de  vcrb.obligat.  I.Hxrccies,  5.an  ca,&$«.rcquenti- 
bus,LInccr,l.qu6dficx  fa^^OyD.famtl.crcifc.  ctalijs  pcrmiilcispaffim 
occurticharrcdcm  qui  rolidum  prarflicit,  a  cohaEredibus  rcpctitioncm 
habcrc  iudicio  &  adionc  familix  crcifcunda?,  nota  ij^cis  cradari 
duntaxaccumharrcditas  indiui^a^ftadhucintcr  harrcdcs^nam  inhx- 
redicatctancum^  diuidcnda  cxcrcccur.adio  &r  iudicium  famil  crci/- 
cunda::  Poil  diuilioncm  pianc  cci{ac&  quicfcic  ciculus  fatnii.  ercifc. 
quomuis adc(i  poUic  fupraicripcaobcinere eciam poil  diuifionem  hx- 
rcdtcacis:  quia  diuifio  nonlibetat  ha:redcs  cx  contradu  dcfun^  in 
rnlKliim  obligacoSji.Dcbicoruni,  l.Paclo,C.  depadis,  icpoik  ca  vnus 
in  foiidum  pro  alijsexigicur » fcd  a  coharrcdibus  rcpccitionem  habec, 
vc dixi  in  Cap.Deeo  qui pro  nlio  ioluic ,  idqueprobaturcx  arg.legts 
H^rede$>$.concra,$.inilia,  O.  famil.crciLc.  vbicumfamiliadiuiditur^ 
cautioncs  int crponuntur ,  Si (jntd poJU-a  vnns f>ro dlio  pr^flttertt.  Ha<flc- 
nus  dcpluribus  debitoiibus  vclh^cedibus  quiinfa^indiuiduiobii^ 

'        gationibns  in  folidum  tcnentur. 

Dthtrt      Rcs  paulo  diucrfi  cftm  pluribus  crcdicoribus,  vcl  pluribus hcrc- 
jitM<or.'-  (iibus  crcditoris.  Primo  fi  l-ad:um  iplum  pra:cifcprxftccur,  non  eius 
indimim.  a:flImatio,  vcl quod  incercil,  non  pocna!pro  fado  adieda  ,  quoniam 
induiidua  hirc  obliaaCjo  cft ,  finguli  harrcdcs  quorum  jnccrcil  >,quos 
earcscangic,  ai^crcpofluncinlbhdum  ,  acquccx  i)S  vnusagct  mfoU- 
dum,  vt  factum  jntcgrum  prarftetur,  I.72..  dc  vcrb.oblig.  quia obliga- 
tio  indiuidiiacum  luo  lurc  &:  fua  caufi  tranlit  ad  liarrcdcs  crcditoris, 
.  1.2.  cod.  Sin  vcroipfumfadumnon  prxflcrur,  vclquia  non  ci\  am- 
plius intcgrum  id prarftari ,  vcl  quia  ncc  crcditor  ncc  dcbitor  id  cupir, 
ideoquc  danda  fic  fadi  a:iHmacio  cum  damnis  &:-co  quod  mccrcll:,  ob 
fadumnonprxfticum :  vnus  exha:rcdibus  crcdicons  prqliibicijs ,  vd 
concempcus  cuiufquc  inccrcll  non  prohibcri ,  pocenc  agcre  cantum 
pro  parce  fua  quanci  eius  inrcrcft  fadium non  pra^ilari,  vcl  ficii aducr- 
iusidquodpromiirumcfl:.  Nonpecccinfolidum  cocius  fadi  aftima- 
tioncm,  non  quodcotiushxrcditatis  atqucomnium  cohxredum  in-* 
tciclijicd  rantu:!!  quod  fua  intcrcll:proportionefua,1.4.§.Caco,1.7i. 
1.85.  D.  dc  vcrb.  obhg.  Si  vero  loco'ciusquod  incereftpcenaadieda 
U  dcbica  Hc ,  quamuis^  cx  luris  rcguiis  pceoa  m  foiidum  commiccacut 
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'tn&ftisindiuiduis :  Tamen  pocior  arquitadsiacio  vulcvmnncxcn:*- 
dicoribus  vel  ex  hanedibvs  pro  pordone  fua  canciim  pecere  poenam: 
.  (tngiili  prohibici  &  impedici  agenc  ad  pQenam  pro  fui^  porcionibus 
hasreditarijs.  Si  in  poena  finr viginci,  acque  duo  ^nc  hanvdes»  vnos  ex  « 
his  prohibictts  decem  pro  poena  confequetur.  Non  prohibici  nec  con- 
eempd  repeUehcur  excepcione  doli ,  quia  nil  eorum  incereft  j  acpeena 
iiiccedic loco  eius  quod  inceref^  I . vlc. D .dc  Przror. flip.  Regula  enim 
cfl  in  iadendi  oblieadonibus  indiuidnis  <^£i&um  nonpKrilacur» 
ied  id  quod  inccrelb^|^l  p<rna,loco  cius  quod  incereft  ^  quoniam 
hic  pecunia  dacur|qus  diuidua  e(l :  dtuidi  hanc  obhgadonem  ^hcec 
incer  hxrcdcs^  exl.71.  de  verb.obligac.  qux  dc  flipulacore  &  deh^re- 
dibus  ilipulatods  videcurloquiin  verficulo»Cc/y«r,&:  ver{I/i«cM.  Ergo 
h^edes  finguli  a^cnc  pro  partibus  fuis  quatcnus  cuiufque  inceruc: 
Qnarc  (i  nilincerhc»  pucaii  cale  £i6bum  Tidum  hfredem  non  can- 
gar,n{nlci$agerec. 

£adcmaucem  rcgubviciac*ir,  vnurexh^redibus,  vej  vt  Procura-  ^'^''''^ 
toraliorum,  vclvcn^odorumgeftornominecodushfreditatis,fadi 
obiigadonem  exequacur  velperfequacur/ac  inco  Cit  prohibitus  & 
impeditus ,  nam  coetcri  omnes  impedici  videncur ,  1.  Si ilipulatus,  11 1. 
deverb.  oblig.  Quare  in  folidum  omnibus,  vel  quod  incereft»  vel 
poena  Jcbcbi cur.  In  (blidum  y)Ue£iiue iimul omncs  agunc,  ica  camcn 
vc finguli  habcan t portiones h^redicarias,  ex  I.  Ad  ca ,  dc  reg.  iur.  Ab  J^jH^^ 
iftis  multum  difFcrunt  plurcs  rciftipuLindi&obhgandi,naminfoli- 
Awm  finguhs  acquiritur  tota  obligatio^  &  fin guli  in  folidum  agunc  vd 
de  intcgro  hOto  &dcbito,vcl  dc  eo  quoci  intcrcl},  vci  de  incega 
pocna  i\  coiTimittntiir  in  fl:ipulationcm,  cx  cirulis  dc  duobus  reis. 

Porro  quod  lurc  ciiiili  traditur in  obliL^nrioniLnis indiuiduis Tcu  dan-  ^*'*^ 
di  fcu  facicndi,  acquc  etiamin  obiigacioric  (^ccunic ,  qnc  diuiduaclt,  XJj**»"*** 
pccnam  adicdtam  circindiuidunm  &  inlolidiiTn  comniirti ,  tam  aducr-  ''•«i'<'A 
ilis  promilTorem  &  dcbicorcni ,  quam  aduci^s  hacdcs  cms ,  &:  cx  v- 
nius  facto  rcliquos  in  fohdum  tcncri :  Vulgus  Inccrprctum  \  tnu(que 
iunshocputatcmcndatumcflcinCnp.Suam,cxc.  dc  pcrnis  pcr  quod 
dicunc  niris  Canonici  ^quitate  hodic  pccnam  cfic  diuiduam ,  &  pro 
partc  tantum  committi,  fipro  partc  pcccatum  cft.  licm  nbvno  cx  v. 
dcbitoribi.'S  *vcl  hercdibus ,  c}4ji  pro  parcc  fua  non  pnrcr  obligationi, 
tancani  dcbcri  puL'nam  pro  portionc  lua,  &:  cx  vnius  faclo  catcros  ad 
pocnam  m  folidum  non  obligari :  idquc  non  cancum  in  obligacionibus 
diuiduis  volunt  obtincrc,  Ibdctiam  in  indiuiduis,  vcm  his  quoquo 
pccna  fitdiU!dua,&:proca  tancum  obligarionis  pnrrc  quapcccatum 
cft,  at)  vno  dcbicore  & promiHore pcrna  dcbcMCur:  nccnon  vcmccr  .. 
;pluics  dcbitofcsauthsrcdesproauscwitumpartc  quipcccauit|xotijjl 
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prjftetur:        .  - 

Haecthefui  niffliumincerta,  vel  ettam  minas  veta  ap]»rel»ie/flan» 
ptimo, depluribasreis debendiinlblidum,  exfuo' contradu  obliga* 
tis^  ea  regula  dici  non  poteft»  contra  iuris  regulas  &  ipfbrum  contrA- 
hentiunvexpref&m  voiunt.item>  ex  tit.  de  duobus  reis.  Inobligatio. 
nibusquoqueorontnaindiuiduis,  in  quibus  pro  parcc  daii  vel  fierv 
aut  non  poteft^ut  omnino  inutilc  cfl:  fedcreditoti  dare  aut  ^cere 
ampliusintcgrumnoneft:    dicas  in  folidumnoncommittipoenan» 
iullam  &c  lcgicimam,(edin partes  diuidi,£et  iijpii^  flipulatori  &  cre- 
dico  ri  aduerfus  omnem  rationem  iuris  &  a:quitatis.NAlcbntrarium  cft 
'Sm/M .ind.cap.{uam,  cum  nullo  modo  probet  regulam  generaiera  Inter« 
fi^jl   pretum.  Ibi enim  ipecialis & iingularis  cfl caliis,  Primo  de  pcena  noa 
fmkf    pvomiffk,  nec  debita  ex  contca^tu,  ftipuiatione»  vel  alio  negotie :  fed 
tantikm'  depoetia  impoHta,  per  aibitn  fententiam^quireumin  qua- 
dtaginta  condemnatum,  foiuereiufltc  intra  diem  certum  (vh  poena 
crigiotaiibrarum,  vulgo  dicim^iis  cominationcmjioc  eHemaj^sqiiam 
pcenacc6demnatioi\em:  Et  quandocunquc  Iblucndo  purgari  moram 
pocnamqucdcuitan,not.  inUiinfuIaj  D.  dcverb.  oblig.  Addcquod 
in  iudiciis  panix  iiuiufmodi  comminatorix,  humanius  6c  mitiiis  fc  ha- 
bcntquam  incontiMdibus,  cxargumcnto  prartoriarum  fl-ipuJ.itionu 
p(pna!ium,qu9Ciaiudiuidux,  l.i.  D.  dcprxcoriis  ft>pul.  1.  li  lcruus, 
^    §.  li  pluniini,  D.fi  quiscaucion.  Sccunao in  co c.ip.  Suam,  Fpifcopus 
toc.ini  fcic  loiccm  d  ico  icccpeiat,  purc  abfquc  vll.i  rcleruationc  vcl 
cxccpcione:  Ideoc.icice  eam  rcmiiiirc  vidccur ,  vc  cft  in  cic.  dc  lcc;c 
commill'  &:1.  yEmilius,  D.deminor.  Tercio  fAcit  qualicas  Epilcopi, 
qucm  non  dccec  coca  pccnam  pccerc  &:  lucrari  cx  iurc  afpcro  propccr 
mmimam  parccm  dcbici  non  foluram.  Quircoidcm  Hpilcopus  his 
iupprcl]is    obrcpfcrac  iummo  poncifici ,  &  ab  co  rcfcripcum  ob- 
tinuerat prototius pcrn^'  cxccutionc  .?c  folncjone.  Jdco  iuflitlime  dc- 
crccum  ca  cpiftola,  vc  E|S{copus  forcc  concencu<;  pacnam  non  pecar. 
non  dicicur  ptcn.un  pro  parcc commicci,  vt  djuinanr  Inrcrpretes,  imo 
dicitur oniDino  non  coirinucci  ncc  dcbcri.   Qijamobrcm  cx  co  cap. 
'&cius{ingularica(u  non  dcbuiC  chcfis  (cubroc.n  dicum  cflormari.  Ec 
<conequicquamobftanre  mancbit  ratum,  quod  icripliniu';  inobliira- 
cioncac  dcbko  rci  omnino indiuiduct,  cuius  loco pocna  prc ftanda  lir, 
«campccnamiuftam  &  lcgitimam  proco  quod  intcrert:,  mdiuiduam  ' 
^aoquedid>debere) tamaduerius dcbitorcm  quam  cius  h^rcdes,iiuc 
•omnes^fiue  vnuseoruin  commictatin  llipulacioncm  :  quandoqui- 
'^eminrebus  omninoindiuiduisjvnoex  pluribus  dcbitoribus  ceiian- 
il^v«lproiub6nce>onme^ceflafle^pr6faibuii3e  vidcnrui :  Hic  cv  un 
ifeliBcaiitWftinniteiniq^  peccatii»niiqucpr%{lari.  Ac  co  caiu  cius 
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quctd  intcicft  ilipukcio  iix  rolidnm  commitceretuf.    Ergo  Sc  paena 
qu^ccdic  ioco  cius  quod  inrcrcfl.  Loquor de pluribus  reis  debicori- 
bu$,velpiunbusiia:redibusdebicoris:no]i  depluribus  credicoris  h^- 
redfbus,  nam  ex  his  queplibet  pro  (ua  cancilm  parce  poenam  pecerc»      *  . 
ccTCum  ci^,  vcfupramonuimus. 

Non  inficior cx  canonica  squitate  moram  purgari  &  pccnam  euica- 
ri  poflc,*quimdiure$  dcbica  pr^ftari  poceft»  idquc  adiiuc  libcrum  U  'ojJm', 
incegrum  eil.  lus  ciuilc  iioc  pcrmittic  v(que  ad  licis  conce(bcionem>  wm» 
1.  ii  infulam^  D .  dc  verb.  oblig.  Sed  Incerpreccs  omnes  vcriu^qu  c  iu^ 
ris fiocproducunt  vfqucadfencentiam,  vc anceeam,  vfquc  ad  ean^ 
mora  pollit purgari.  Addc {i rcsadhuc intcgra fit,  atquc  ofifcratur  t6- 
tiim  idquodintcrcft,  vcdiximus,ind.l  fiinfulam.  Harctantum  fipoc- 
naadieda  fit,obligationiomninoindiuidu9,nonvcr6ndiuidua:,ni 
hxc  admittic,  cam  rcgulam  intcrprcrum  fumptam  cx  d.  cap.Suam. 
Qjrjdpro  pdrte  t.mtitm  pcrna  commitratur,  fi  debitor  pro  paiTc  parcat  o- 
bligacioni  :  vclli  vnus  cx  dcbiconbus,  nut  hcrcdibus  pro  fua  partc, 
Hon  implcat.  HocdcpcEnamficlisdiuiduisius  ciuilc  paticur,  1.  4.5.     •  ' 
Caco,  dc  verb.  oblig.  noiuic dc  pttna diclain  uuiuuduis, ncquc ctiam 
in  obligationcpccunia.',Iictc  pLm^'  diuiduallc  lcg,^.  §.  vlt.  D.  cod. 
concraiuscuiilein  dcbito  pcxunic  vcl  quanticaris,  atquc  criam  rci'o- 
mms  diujduc,  iuxtafcholxrradicioncmcx  d.  cap.  fuani,  diccs  pa-nam 
clTc dKuduaui,&:  pro  parcc commicri,  quando  pro  parcc pcccacuni  cll. 
Non  vcit|ucidadmicccs  inns  qu.r  (unconmuio  mdiuidua,  in  quibus 
.rquiifuna mris  ciuilis  dcHnicio  vioiaii non dcbct ex  vicioia  iliacionc 
<iicli^p.  Suam,  vc  dixjimus. 

AN  POENA  ADIECTA  OBLIGATIONI,  EAM      ,  ^ 

N  O  V  £  T,    R  JII  Ci.V  E    P  R  I  N^C  I  P  A  L  1  5    I.  O  C  O    S  \  C  C  L  D  A  T. 

V  o  D  fupra  dixinius  atquc  cciam  cap. fequcnti diccmus,  pac- 
nam  obhgationiadicdam  ccdcrc  vulgo     pcndi  loco  cuis, 
quodintcrcflcrcdiroris,  I.  vlc.  I^.  dc  pr^torijs  fiipuhPaniam 
appofitam  duiidu^  obhgationi  pccunic^aut  quantitatis^aut  rei imrao« 
bihscffc  mdiuiduam  iurc  ciuih,  non  autem  glolfis  intciprccum  ma-  ; 
xinic  canouiciiunsrcifcindmiduamcumadiicicurobhgacioniindiui* 
du9»  Guc  in  datione,  (luc  in  flido  rei indiuidu^  confifbc.  Idque  iuxca  ^ 
cerumiurisciuilisracionem,  ncglc6tiquocumdamo})inioneconcra« 
ria.  Rurdts  ede  diuiduam  pcenam  qux  Fac^o  diuiduo  {ubiicicur, vc  di* 
ccmujcap.  (equenci^HxcpoflulanCjVcbreutccrcradcinus,  an  poena<- 
lisftipulado  &obhgationou'eLprincipalem:  An  vcrumque  U  res  ic 
ffjena  debc;^:  an  alcerum  c^cum :  an  crcdicoris,  an  debicoris ,  cie* 
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Bao  fic  rem  vcrpoenam  prqftari :  Quando  &  quo  tnodo  poenapeti»  vet^ 
arco  deuitari  pollic.  Dc quibus  varia  tiaduncur  cum  in  tcxtu,cum in 

Ploflis,Lrciccipcum^.{ipado,  D,  dcpadis,!.  fi  pado,  C.  cod.  rit.  I, 
redia,l.Lucius,D.dcaction.cmpci,i.  i.  $.  Icenifi,D.adleg.Falcid,. 
1. 1.  D .  dc pcnu lcgaca,  l.  cum  finc,  1.  penum,  D*  quand  dies  lcg.  ccd. 
l.aiDligacionumtei-c,§.  vlc.  D.dcadkion.&obHg.  1.  ita  ftipulacus  iij. 
1. qui  Roinf , §. Flauius.  D.  verb.  oblig.  1. 1.  ^ .  vlc.  D.  dc  ftipul.  fcruor. 
Hoslocos  Inccrprcccs  iinguliad  fuum  rcnluni  trahunt  &  torqucnt, 
Barcolus  vecerum  artte fc  odo  refcrtintcrprctationes  diuerlas:  ipfc 
•dducic fuam nihilo  forcafle  meiiorcm,  5^  diftmctionum  Mxandris 
iriuolucam,diircrcndo  varic  dc  cau(a  lucratiu.i  &:  non  lucratiua.  Bal. 
Paul.Cail:reniis,  6<:cactcri,  cas  interprctacioncspartim  lcquunturpar-  ^ 
cim  reiiciunt.  Plusfe  hisomnibus  fapcre  pucant  rcccnriorcs.  nihilo- 
mcliustnili  quod  Zazius  propius  a  vero  abtmlle  vidctur  Refponfor. 
fingulariumlib.  r.  c.  4.  Coftal.  adl.hquisafocio,D.  profocio&:  adJ. 
prfdia.  D.dead.cmptL  Fquidcminidfcripta&:  notata,ad  l.  rckrip- 
tum,  li  pado,  D.  de pad.  prorfi^s alicna  funt  a  fcnfu  communi  &:  a 
rcrum  acliombus,caucndo,  conlulcndoi  6i:iudicando,  hoc^fl  afolida 
iurifprudcntia,  vtaitlullinianus . 
'jinptM  Pnma  &c  prxcipua  quxftio  cll,  an  oamalis  ilipulatio  nouct  princi- 
mttftfrtn-  palcm  obligatiunem.  Liicius  Titius  promillr, vcl  dare,  vcl  tradcrc,aut 
quantitatcm ,  aut  fpccicni  &:  rcm  ,  vcl  mobilcm  vci  immobilcm-: 
aut  promifit  faccrc  intra  ccrtum  rcmpus :  Atqucni  darct,  tradcrct, 
faccrcc  intra  camdicm,  promift  pamam  ccrtx  pccunix  vcl  rci  alr 
*  cuius:  Titnis  nonp.uuit,  &:polLdicmmoracommil]a,pccnaqiioquc 
i  commiflacfl, pcmadcbcriincipir.  Crcditor  pcrnain  pccit,  ncc  vult 
^  ^  amplius  rcm  piomiiTam  iiabcrc,  quali  poil  moram  panahs  obligatjo 
nouct,  pcrimat,m  l'c omnino  tian  tundatpnncipalc^T)  obligacioncm, 
ac  lupcrlit  dcinccps  folapucncpr^fuacio,  quiapoll  moram  iblap-Tna 
ficinobHgatione  6c  pctvtionc,  vtaiuntex  I.  Obligationum  fere,  §.vlc. 
D^dcobligat. &a^.l.i.  D.depenu  Icg.  &:  fimihbus.  In  contrarium 
liebicor  vulcrcm  promillam  darc,  traderc,  vel  fliccrc,moramquc  pur- 
'garc,  &'poenameuicarc,acnegatpaenali  Ilipulacione  nouari  6c  extin* 
^ui  principalcmobligatioiiemyd.i.  Rcicripcum,  $.{i  pac):o,  cum  hmili« 
Bhs.  Similts  ^ubitado  enc  meaflem  ipcdc>  fic  concrario  credicor 
I  Inalit  pGCnam  omiccerc ,  &  rcm  ipiam  pecere :  Dcbicor  auccm  vclic 
|Kmam  ibtncrcpocius,  quafipoftdicmpmatanciimtiebenincipiaCi 
PledfqueJocisdicicurnooari,  perimi,  atquc  in  pcm*am  ctaDsffUuit 
princip.ilem9bligacioncmelap{ldie,&mor4comnu(I^ex  d  Lf.  de 
peitttkgao,],  obligaciohum,f.  vlt.cttm  fimilibus  ibi  citaris.  Con- 
uil  in  aliisiocisdicinumon  nooari  necppnmi,  vc  ia  d.  1.  refcriptum  de 
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OBtLIGATIONE;  177; 
d.l. duoj  D. pro focio,  cumfimiiibus.  Omitto  diftiadioncs  ob- 
?caras*& rc  ipfa  inuciles  vcterum  acrecentiorum :  c.im  fimilitcr  quam 
Zazius,  Alciatus  &  quidam  alij  rubobfcurc  tradunc.  VAndt  obligdtione 
TtonnoMari p(maliJhpuUtione,fedfadendi  ohV^attonem  nouari.  Quoniam,  NwrfWi»' 
i>  (j  iiunt,fa^o pccn^adieGtz  trahat  ad  ie,  transfcratque  pnncipalcm  f^^p^^  , 
facii  obligationcm  ^mi  cx  vi  &c  narura  fua  fcmpcr  iucccdit  obligatio 
inidquodintcr^ftjl. Siquis  ab  alio,  D.dcrc  iudic.l.  72.  D.  dc  vcib. 
cbligat.hoccfl',  ncmopra:cifcadfacicndu,  ad  opcr.andu  jnuicus  cogi-  • 
tur,  led  hbcratur  prseftando  id  quod  mtercil  credicoris  ob  fadum  non 
pr^ftitum :  at  loco  eius  quod  mtcrcft  fucccdit  pocna  adiccla,  cx  1.  vlc. 
D.dcprxtor.ftipul.  Ergo,  inquiunt,  nilmirumfi-inobligacionc  facicn- 
di  poit  dicm  &  poft  moram  pccna  fola  debcacur,  caquc  noucc  &:  pcri- 
matprincipalcm  tadi  obligationcm :  hocqucaffingunt  &c  adcnbuunc 
diBtxL  obligationum,  §.  vlc.de a^&obligac.  NouanobligAtiontpiJh^iu 
laUone  pocnAli. 

Hoc  fpecicm  quandam  verihabet,  nifi  planc  fubmouerctur  cx  J^^- 
Prxdia, &l.Lucius,D.dca6l:.cmpt. inquibuscftfacicndiobhgatio  cui  * 
pa-na  fubiicicur,  ncc  camcn  nouat  pnorcm  obhgationcm.  Non  cft  * 
quodibi  comminifcaris  iusfpccialcin  venditionc  Scbona:  fidci  con- 
cra6tu:  lNfemquod.ad  nouationes  attinct,  nil  hic  refcrtanfit  bona: 
■fidci,  an  ftridi mns ,  an  dandi ,  an  faciendi  obligatio.  In  omialbus  no- 
uacio  non  fit,  nifinominatimexprefta&cautafit,  vt  luftmianus  vuic 
in  Cod.  &  Inftit.  Similicer^cerapar^eius  diftmdionis  quadicitur  in 
obligacionibus  dandi  cantum,  non  nouariobligacionem  ftipulationc 
poefiali ,  eu^  cicur  concrari/s  locis,  vc  4I.  Refaipcum,  &  (imilxbus  qui- 
l»tisgeneraiirerpixdpicur  paenalifHpuIacionenon  nouahobligatio^ 
nem :  alijs  etiam  lods  quibtis  ipedalitlr  cauerur  dandi  obhgationetn 
nouan  fbipuladotiepoenali ,  vcm  d.  1. 1.  de  penu  legata ,  i.  1 1 5.  de  verb. 
bblig.&alijs.  ^ 

Vt  res  in  £idli£lt,  prim'6  hinc  remouebisipedem.&qustftionem  "^. 
^QOtl.  ita,  iij.de  veA.  oblig.  ciin)  obhgatiohis  verbis  concipicur  •  Si  l^^f^ 
Pamphilum  velaliudquidnon  d^deris,  non  ttadiderii^  ii  hocnoQ  mmlu  ' 
foens,nonprzftiteris>  centumdare  {pondes?hicncque  Pamphilus 
fliec  aliud  iia  conuennim  4|pi(ur  efle  in'obIigat|gne  ,quianon  pro- 
mittitur ,  (ed  vna  eft  taatijm  Aipulado  &  obli|acio  poenf ,  {iib-tfondi" 
tione  fi  non  detur  Pamph]lus',fi  non-ttaclatur,fi  uon  fiacJ.i.§.itemfiita  \^ 
in  fine»  D.ad  leg.fiilda.  Nullahtcpromiflio  nec  pv^diaobligatioeil 
yllius  prindpalist  Quace  firttftra  quxfctes  vtntm.obItgadonemprin-  s^mdS». 
dpalem,cum  nal]aextct.nouet  poenalis  itipubdof  nam  ibla  pecnain  '  " 
obligatione  &  petitione  eft ,  Pamphilus  vero  tantwn  cum  lolutione: 
Credicor  maie  Pamphilum  peteret^^moiacommi^d  pcenam  cantS- 
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DE  POENALI 
|)ccct.  Pron-ufTor  vcro  pocclt  folucrc  Pampliiliim  &:  fc  a  pojnalibcrare 
vfquc ad  Iicis  conccfticioncm  lurc  ciuili,  l.  Si  infulam,  D.  dc  vcrb.obl. 
cciam  vfqucad  ll-nccnciAin  cx  rcccpcis  cradicionibus  gioflarum.  Idcm 
iudicium  cric  fi  pbflllibicd^  lic  pcrnalis  flipulacioob-ligacioniprinci- 
pali,  quamuis  puijr,  &:pcrlc  rcp?iacim  conccpc^/iquidcm  /ictalis  vc 
Sff^uh  non  pariacactioncm,  vclucili  pcr paclum  nudi!^  tactafir,  cx  quo  flon 
'^'''''"'narcituraclio.Huicpaclonudo  lirubicclaficpana:ilipulacio,cuncrola 
*^  pccnain  pccicionc  cl|-,  ac  cx  flipulacu,  agicur  canciimadpcrnam,  li  no 
dccuv, ii non hac c|Uod  pacto  nudo  promifliim  clh  Dc iplo  principali 
dando    pri^llando  maicagcrctur  cx  pacto  nudo  quodadioncm  noii 
paric  ■  quanquam  debicorpollic iioc  loKicrc    pocnam  cuitarc.  Qua- 
do pcr  actioncm  cx  ftipulatu  poena pctitur  ab  co,  ncccllc  habct  quod 
nudo  pafto  promilit  fcruarc,  aut  pocnam  pra:fl:arc-  Qua:  vera  &  fajcilis 
c[t  incprprctatio  lcgis  Si  pado,  C.dc  pad.  quam  alitcr  noui  accipiunc 
in  d.l.  Rercripcum,  §.  fi  pado,  In ifto  cafis  &  in  fupcrio  re  fruft ra  q^x- 
*  ra$  vcrumpoenalis  obligacio  nouec  pdncipalem  obligkcionem ,  quae 
'   nulla  eftavc non  efficax.  Adde  quod  liic  non  eft  prdpric  nec  vere  vlla 
nouacio,  Ced  magis  qux Aio,an  ^  quando  in  debict  principalis  locnm 
pGenaiuccedac,  &pro  dcbicopoenaprseftecurancpeacur.Hicobicer 
nocabis  in  ipecie  diek^  l.i  4.C.de  pa£fc.  nudo  pado^  nulla  Au(a  fuhdk 
cauciofii  indifcrecse  non  caufac^ ,  vc  aiunc,  adie^bm  pcenae  ftipulacio- 
nemniliuuare^ncc  pado  daceadioneni,quia  rcpugnacnacuralis  f  qui* 
cas»proiiibccque,nemcumhabeas(inecmia,  arg.lcgisz.D.de  doUma. 
excepc.  vcconcra  Ichohifticosdocniadd.L  Si  patto. 
^to^igicor  diipucacio  efli,  cum  quid  promiifum,  del^camque'eft ' 
iSf^  ex  aliquo  concradu,  &  ex  iufta  caufa:  Deinde  (iibic£b  eft  poena  pccu* 
P'  ■     niae  vel  rei  cercae>  fi  non  decur  Stuc  fiac  fiia die  quod  promilm  eft: Qux- 
rimus  vcrumpoft  diem,po(lmoram>paenaIis  ftipulacio  nouec  obO- 
•       gacionem  principalcm,  &  in  eius  locum  (iiccedaCirolaque  (iiperfic  poe- 
ng  pra  (latio:hoc  cflancredicor  poflicprincipale  debicum  pecere^  poe- 
na  neglcda :  vcl  c  co/icrario,  an  poflit  poenam  praccise  cxigere  omi/Ib 
pnndpali,  %miiicer  andcbicor  po(Gc  Iprincipaie  debicum  roluere  ac 
moram  purgare,  poenamqucjdcuitarc,  vel  e  contrario,aneiIiccat  ppe* 
nam  tantum  roiue|^& aprincipali dd>iy  fe ipfumliberare.  Hicve» 
xius  eil  ilipulacionc  poenali,  .poft  moram  fadam,  non  nouari»  nec 
perimi  prindpalem obligadonem,  fed ibcegram manere:  Quare  crc- 
dicor niiiilominus pocenc  petere  &  confcqui  rem  j^rindpalicer  debi« 
cam  ac  omitcere  poepam.   Sicnc  ^  diuerfo,  debiror  poceric  prindpa- 
le  debicum  pratftare  ac  pocnam  acredicore  peritam  euicarc»moramque 
purgare:  videlicct  rcbusadiiUcinccgris,&olfcrendo  ac  refundcndoi 
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fi:adica,idquctainin  dandi,  tum  in  facifndi  obligarionibus  obcine|>k 
Hxciuris  cectadciinitio  cfl,  exl  £iquis  a  rocio,l.liduo,  D.  pro  fbcio, 
l.pnedta»LLucius,  D.  deaft.  cmpcicttmiimilii^us.pis^erlcgisprarce- 
ptum,  ratio  adcfl^n{tt(quecommunis,  vtprindpalc,pcracceflbrfum,. 
obiigacio  ipfa  pcr  luum  vinculum  noniugulctur,  vr  non  fingatmi  n<!^ 
uatio  dcbiti  fincvoiuntatecxpreflanou.mdiiuxcal.  vlt.  C.  ac  nouar. 
Addequodprenahicviccmhabetcius  quod  intcrcft,at  ncmo  fanus 
dicet,poflmoram  dcbitoris,  cogi  crcditorcra,  vt  rcm  debicamnoa 
pCtat amplius,  (cd  tAntum  quod  fua intcrcll.  ^ 

Hxcrcntcncianoncuertiturcxl.  i.dc  penulcgata,  I.  <um  fmc,!. 
lipenum,  D.  quand.  dicslcg.  ccd.  ncc  enim  cxprcfsciis  locis  dicULU' f^"^^** 
omnino  cxtindani  &:  nouatam  clTc  obiigationcm  pcnoris,  imo  m  c6- 
rrariumdicicur,  vfqucad  Iirem  conceflatam  polTc  hiTcdcm  pra;fl:arc 
pcnum,  purgare  moram,  ac  poenam  cuirarc  d.  1.  cum  finc.  Aiuntquc 
jfi  h^yes pennm  non  dederit prxjhye poenamjjl.it/m  atque  dare potuit  nec  dtdft, 

Tunc  v^iumpccuni^fcupGCnaclcgacum  ccnfecur:  Ecramen  h^res 
d.uui»  pcnum  liberabicur  in  d.  1.  i.  de  penulcgac.  in  finc.  Adiici- 
tur,  eciamaliquando  cocrccri  indeuocioncm  rcdis^concumacis  m 
dando  penore  lcgaco,  vt.omnino  ad  poenam  tcneacifr  pofl  moram  &: 
concumaciam  nimiam:  Idquc  Vlp.  in  coca  ca  I.  cradidic  effe  inccprera- 
dum  cx  vcrbis  &  voluncacecacip  ceflacoris, vt feucrius  aiiquando  hic 
hxrcs  coerccatUr,  qui  ccflacori  non  parec  flacim,Nam  cfl:  qu^dam  im- 
pictas.  Idcoinijslegibusicarcccptum,  fauorcteflamcnti,  vtihcacis  ' 
caufa,  vt  ait  Papinian.  in  d;  1. 115.  in  fine  de  verb.  oblig.  hoc  cfl,  fingu- 
lariqutfdamiure.  QufmobremiflanihilofHciunc.Zazius  pofl  quoi^ 
dam  vccuftiores,  nimium  fuBtiliter  ait  in  pr^di^s  legib  us ,  priorem  * 
pbligacionem  non  nouatiper  fequencem  poMUm  ,[quiaNouacio  ell  stthuitM, 
pnocis  debici  in  aliud  cransrulio  &  ccanslado: '  Ac  penus  lcgaca  non 
pocuicdle  dcbica  pcr  ip{umcefiacorcm,ergo  eam  legando,  non  ttanC- 
culicinp(Knamadic6bimcc«caiepccuniae:Ergo  ibi  nuUanouacio.  hoc 
inquam  nimisiubciliccr,  quiatcftacoripfc,  ncc  pcBum^  ncc  potnam  ' 
lcgaca  dcbnic^haeres  ctus  (olus  dcbicor  ccepiccfle  vclpcnocisvelpoenf 
fi  penum  uon  dederic.  Verum  quidiem  cft,  acquenotandum  in  iis  lc^ 
ds,  penum  non  fuiiSe  in  pccitione  a^ipnc»  led  in  iblucione  canciim 
vfqucadlicisconceflaRonem  d.  I.cilnimie:  ab  h^redcpcnum  prseci- 
se  non  peci,  quamuis  eam  haeres  (bluetc  pofCt,  &  fc  a  pcrna  liberarc: 
hinccamen  aon  effides  priorem  obhgaaoncm  nouaci  flipuladone 
poenaJi.    •  *        ^  ' 

Qupdncceffidcurexd.  l  obligadonumj.vlc.dcadion.&obhg.^ji^^'- 
Tbicxiftensconditiofequends.ibpuIacionispGcnalis]»  in  Ce  cran$ferc/<vr  ^r.it. 
qbligadonem.  Qui  nolunc  redc,p(rnaIiftipiiladonc*nouan  &  exdn- 
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•guiobligationcm,  vAri.isad  hunc  locum  iolutionesaffcrunt:  Barto- 
lus  cuin  mulcis  tingic  cum  iocum  dcbcrcaccipi  dc  caulis  lucraciuis ,  vc 
lc2;ato,  donacionc,  &:c.  In  iiis  faccncur  obligationc  pocnali ,  pnorcin 
nouan:  m  ccccris  ncgant.  Quxmcracft  diuinacio.^Idco  nc^nuliipu- 
'tanj  fubcilms  ind.  §.  vlt.efTc obligationcm  facicndirac  mdc  rcgulam  • 
nouam  colligunt,/*c/V/»^//  obli7jt.tionci  rwiun  pxn-.ibjhpulationey  alias  noii 
nouari,  quod non  cflTc  verum  fupra oilendimiis^ncquc  cnun  vllo  uire 
probacur.Qmdam  llibtiliccrmagisquamvcrcdicunc,  m  co  loco  rci 
pr^ncipalis  dcbicum  m  ftipulationcm  diredlo  &pnmo  hiiirc  dcdudu, 
pocnam limiliccr  li:4pulacam;  ac idco  itipulationcm pcr  flipuhcioncm 
nouari:  quod  nimislcuecft,  nccrcfucaciQncmdigcc.  Hocinloco,  i*t 
alii''i ftfifsimcmtcvptctcs  fchoLiibciadprmium  alpcdtum  intuicum 
loci  alicuius  qui  timctwp  contrarius  &C  pcrplcxus,l}upcnt  a  longc, 
ac  vidcncur  filn  vidcrc  contrarmm  uigcns,uigcnci  cura  &  naufcapla- 
.-ca  n  .1  n  m :  A  d  quo  d  tamcn  fi  propius  &  in  trcp  idc  acce(Icns,nil  p  crplc- 
xi  ap  parcbic.  vcluci  in  d.  ^ .  vlt.  vidcbis,  ncc  dici,  ncc  probari,cam  rc- 
<^uUiniiuodpa:mlisJ}ij}HlMioMnietexti)i^t(fHe  pr/onm  obli^a^onmjimo 
dicitur  eam  non  coUcre,  fed  inea  fpccic,  iju^fi  noiMrreauicdin.nam  (pe- 
ciemibi  Ucaccipiesex.aljis  (imilibus  Ipcts.  I^ejm  k  te  fieciHipulati» 
fiunjfmacalend.  OAob.aciiiioiifecetispoenam  cert^  m  anc  pecu- 
nix  mihtpromififtl  lilc^OBnatubcoi^ciitionepromicdtur»  sinonfic^ 
fisMteaUmdM  O6iobtit:  Itaque  poft  eas  calendas^condido  extitit  pae- 
nalisftipubdoniSyin  eamqucpaenampromifTor  inddit,  ac  deinceps 
creditoradpoei^ainAgcrepofedt:  -Quanquam  vfque  ad  Jitis  conte- 
ibdonempromifTor  poiht  morampurjgarc^iftufinfadendo^^firesiA 
tntegrofit,  LfiinfiilamyD.deverb.  obug.  pofirlids  conteftadonem» 
necmorapurgari,necfiiAumprxftadpoteft{]ice  conceftatl»  fit  quafi 
nouado    ttansfiifio  prioris  obligadonis  in  poenalem:  non  tamen 
vetanouado,  non  exdn£do,  necperemptio  principalis  obligadoni% 
fed  cantum  quafi  nouado,  vt  exprefiumeftin  d.$.  vlt.  Perlids  conte* 
fts^onem  fitqi»dam  quafi^nouado  debid>  vtnocinl  j.  C  deiud.  la 
'litem,inalcamiudtdorttmtransfercurtotarcs:  non  tamcn  indepdi^ 
.  dpalis  obligado  exdnguitur  £c.|^rimitur  $  [imo  poena  omifii ,  p  o  teft 
.ereditor  obligationem  rd  pflj^pdlis  exequi,  petere  &  exigere.  D  cbi- 
tor quoquc  li  res  integrafic^ioram  pur^ict  ac  poenam  euitabic  fa- 
Aumptomifiumprxflando&offcrcndo  idquodintereft  credicoris, 
vtdnt^docuimus.  QuodfiampUusnon  fit  int^um  fem  prarftari, 
motj4mqucpurgari,  credifor  poenamcotifequetur,  tonc  pana  in 
tians£ercobligaAionem,atquefit  qu^damquafi  nouacio  &  transfufio 
pdndpalis  in  poenam.  Ifte  v.erus6u;iltfquei&nfiis  eft  dite  LObliga- 
jdonum^^.vlt.  '  . 
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O^BLIGATIONE.  .  '17^ 
Hiccoftendunc  faus  quoniocio  &:  quando  pcen.ipcti  &:  praflari^ 
vel  eri.im  dcujtari  pofliCa  tum  quo  modo  pa-n.i  nouctj .  c  :n  ic  tunsFe- 
rat  obligationem  principalcm ,  ciLiiqueioco  llicccdat.  His  confcqucs  vdrem; 
illud  cft,  an ^oftquam  dics  vcncnc  poenalis  ftipulationis ,  crcditor  eli-  "'^^**^ 
gat  velrcm,  vclpamam,  an  vero  dcbitor  clrgar.  Sanc  in  propofito  ^^wr/*'"^ 
thcmatCjCum  quispromittic  darcauc  taccre  ccrca  dic :  &:j?a'nam  ni 
xJederic fecericuc  diglapra&:  mora  commiira,in  crcdicoris  clcclionc 
poficum  cft  rem  ipfam  fibi  promiftam  pcccrc,  fiadhuc  inccgruinfit, 
nam  res  in  obiigacionc  cft acquc  in  loliicjonc, pccna  vcro  in  condicio- 
nc :  quo  cafu  dcbicorfruftra 'pro  rc  dcbica  &  promiira  panam  offcrcc 
inuico  crcdicori.  E  diucrfo  omifTarc  dcbita  potcrit  crcdiror  poenam  \ 
pofl:  dicm  &  moram  debitoris  pctcrc.  Vcrum  fi  hoc  adhuc in inrcgro 
fit,  dcbitor poccric rcm  darc  vcl  pra:fl;arc,acpocnam  cuitarc,  moram-  • 
qucpurgarc  vrqucadHcis  conccftacioncm,iurcciuih,d.l.    Si  inlLiIam,» 
vrque  ad  fcntentiam  cx  rcccpca  doilrina  Interprctum,  vtdixunus 
noc.  inl.  Qui  Rom^,  §.Flauius,  D.de  vcrb.eMig.  &  in  1.  Pia:dia,D.  dc 
ad.  cmpt.  Alioiure  ^wcris  infpcciedidarl.  115.  D.de  vcrl>.  oblig.  vbi 
SiPMmphilim  nmdederis,  fi  nauim  non  teceris>  ccncum  dabis?  hic  Pam* 
jiiilus  veliuiiiisnon  ellintbligacione/edin  £bIutionetsmtiim:quarc 
crcdicor  male  adPampIuIum  vel  ad  oauim  i>cim6  ic4itc€to     1  c  Cjfed 
mocatadipececfentum,  ex  eo  quod  d^icocnon  dedic,  non  fecic 
-vd  promiiecat.  Debicor  aucem  moram  purgarc  &  poenam  cfFu^crc 
poceric  dando|PamphiIum  vel  nauim,  ftres  in  inccgrofic ,  vciaixi* 
mus.  Idem^uandum  eft|in  (pecic  legis6i  pa£l:o  ,!i 4.  C.  de pa^is,  vbi 
•.-credicor>  Ex Jli{>uUtu,  hoc eft,  ex  ftipuUcione  pcrnali  agcns  ad  pocnam 
promifiam,  cegec  oblique  debicoFemsVcremprxftec,{i  velicapoena 
.cximirautpcrnamattc  rem  praeftjd>ic.  lamdocui  hunc  verum  &  pla- 
numefieienfumilliuslegisi^.qiiam  rubtilitecnimis>  &(kie  vra»vel 
{tud:\i  vcxanc &  concurbancincerpreces  rdiolaftid. 

Ex  fupradtdisjcxplicacuc  vlcimusarciculus  huius  CapidSi  acque  ^«rr».* 
incelligiciir»  vcnKnque  videlicct  rem  prindpdem  cum  poena  fimulg'>  <^  " 
non  deberi.  Alcereconcencus  ciredebctccedicor,  vcl  rc?,  vcl  pocnsi,  1. 
•Refcnpctun,  §.Ci  pa£bo,  D.depad.  I.  Si  quis  a  fociOjL  Duo  rociccatcm, 
••D.prorocio,l.Prxdia,D.dead.«mpti.  l.QuiRomx,  §.Flauius,  D.de 
vctb.  oblig.  1.  ^.'«.Labeo,  D. dedolimaii  exccpt.  d.  1.  Si paAo ,  C.  de 
pad.  Hocquc  verum  quotiespoenarucccdicloco  cei  debita:-,  quocies 
id  quod  intercn:,  feu  licis  xftimat^»  velpoffna  ei  fucccdens  rcm  cocam 
'in  ie  coocinec,  fdlicec  damnum  omne  cum  rei  dcbic  e  pretio.  £rgo 
concr.miim  eric  fi  pareac,  pttnam  non  fubiici  loco^  v  icc  rci  principa*  * 
liSy  (cdpromuldacancumveIemenda&  caibgationc  quadam  inHigi: 
.tunc  vctumquej  &ces>  ^pflenapcaeibbicur,vcinpQena  excaixi{>ro* 


*• 
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fnilTo,  in  pccna  vanallo  indida,  fi  ccnfiim  &:  fcudalc  dcbitum  fua  'iic 
n  on  prarftiCerit.  Idcm  in  contumacibus  ludicato  non  parcncibus  al  jf- 
que  fimilibus,  quxcxrei  natura     qualicate  fuadcnt  rcm  &  pa-nam 
dcbcri,  vtaitPapinianusind.l.  n^.  ^.vlt.  D.dc  vcrb.  oblij^ac.l.  Siquis 
maior,  vbi  not.  C.  dc  tranfad.  d.  1.  Duo  fociccatcm ,  D.  pro  rocio.  Id 
vcro  ccrtujn,quotics  cxprcfsc  conucnit  vtrumquc,  &  rcm  & pocnam 
priftan,  vc  ui  clauiiila,  Rato  manentep:t6lopigiUM^bitimri,lQii^(idem, 
D-de  trandid:.       D.dc  vcrb.oWig. 
A»  vi'r.i    Qiiod  vcro  tam  fcpc  diximus,  pocnam fubiici loco ^ius  quodintcr- 
fmMmf*  c?i,  mcidit  mhoc  dubium.  fi  plutis  intcrlit,  quam  pcrnf  quantitas 
mM-mtfr  ^5t,i,(.at,an  id  plus  pctipoflit:ancumpoenatf6nrcquar,idquodpr^tcc 

*  pccnam  intcrcft  mea,  D  cniquc  vtnjm  &  pQcnaproi]iilIa,&  quod  fupia . 
aifttitm  pocnam  inccrcft  cxigi  poiTic.  hi  lod  ncganc,  illi  afiirmant.  Pnn^reguk 

*  lamconfticuemuSy/yariMm  0*pr£terea>  totwH.quod  tmercjl  fimtdnon  ftetiz 
Quia  hoc  cflct  bts  idcm  cxigcrc,  ^«  Hem  pr^da  efi^  in  veceti  adagio,iu- 
xtal  bonafidcsD.dcreg.iur.  efrecbisidem,  ciim  cedacp<rna  vice 
eius  quodincereft,  d.l.vic  D.dePraecor.llipM.  vlc.  inftic.  de  vetb. 
oUig.inudque  ccrcum  eft  ft  damnum  &  intereiTc  minus  (ic  quampoe- 
na contincat,  vc  in (pecie lcgis prjtOd,  1.  Li|pitts,  D.  dea^.  empc. legip^ 

'iiquis  ^focio^i.l.  quod/i^4i.Icgisduo(bciecacem7i.D.pro(bc.cum 

*  aliis  limiltbus.  Dare,  craderc,  facere  quid  ^mifKH,  ac  ni  pareas  i  o  .poe-  ' 
nx  noic  (blucre  promift(H.non  ieruata  pa£bl  fide,damnum^ntcrc/Ie  * 
meum  verc  eft,  in  quacuot  cancum:  (ane  poena  10 .  mihi  promifla  fuf- 
iiciecproeo  quod  inccrcd,  ncc  vtrumquc  habcbo.  Pcr^oncrarium  li 
mea  incercft^  vcrc  vfqucad  quindecim^in  quibus  damnum  patior,^ 
^o,mora,culpatua:  Vtrumpr?«crpnenara,feuprartcrio.  pGcn^  no- 
mine  promifla,  pctcrc  podim  ca[fex|in  qu^  pluris  mea  intcrcft  vl* 

cra  pocnam,  vc  indcmnis  abeamabeonegocio,inquo  cu  fidem  m- 
piiti.  Videcurnon|>o(le,  quoniam  creditor  pccna  ccrca  fibi  promiila 
conccn  cu s  intclligicur pro  omni  damno  &  inccrefic  d.^ .  vlc.  inflic.  dik  , 
y        vcrb.  oblig.ciimeciamip£ipacnanouecacperimacprimamQbIigacio- 
ncm,  ita  vrpoft  pcrnam  lcmcl  commiffam  non  lic  pecicio  prin* 
cipalis,  fcd  tantum  poenar,  vc  antc  didum  cfl:,  cx  I.  obligacionum 
§.  vlt.  D.  dc  ad.  &:  oblig.  1.  i.  Q.  dc  penu  lcg..fi  vcruni  id  ia 
ipfo  principali,  multo  m.igis  obtmcbitin  cius  acccnorio,  ncmpc  in  eo 
.   quod  inrcrcfl:,  quod  ctiam  mora  commirfa  nouabitur  &:  m  pccn.im 
rra n s  Ki  n  d c t u  r  li c u  t  i  p  ( u  i iT  p r m cipai  c.  A  d d c  qu o d  c c  1  .un  i i  n ;  1  p  I a n  c  in- 
tcr(it  ob  non  implctam  pacti  fidcm,  nihilnminus  tamcnjntcgra  pcena 
dcbcbicurjl.ftipuiatio  ifta,  §.  altcii,  dc  vctb.  oblig.d.^.  vlt.  IiUHt.  co. 
Er^o  c.x  naturacontradus  rcciproci  &  rcfpcctmi,fiplus  mtcrlit  quam 
pa-na  coutuiuac,  nil  camcn  vlcrapocaam  cj^ecucj  cui  commoduin  ci 
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dcbctc^defcincommodum,!.  lccunduin  dcrcg.iur. 

Hocdiceremusiiitrcpidc,  nifiturbaicniurcoQtran.i  I.  41.  6cl.  42.  dntri^ 
■&1.7X.  D.  pro  focl.  prcdi.i  iS.mfinc,      Lucius  47.D.dca<iJ:.cmpt. 
^quibiis  regulanxccolligitur  qmp(xmmfromtjjamexegit,nonagtt  Am^  ttrejfe, 
pliusniftplmis,  "jltrxpoenamjMinterJit.  kaquc  fi  pocnar  nominc  dcccm 
promiira,  cft  confccutus,  fed  cius  damnum  &:  intercfTc  excurrit  vfquc 
adfexdecim,  ludcx  ipii przccceiYcx  adcnbuct,  quia  in  iis  piuris  cius 
inccrfic vltra pQcnam. Varia  in hoc artidilo cumulancur:  Cercum eft  ^J^^k, 
aucem  quodfi  pcenalpro  co  quod  incereft  nomiiiaciAi  cauca  fueric, 
pGcnam  iblam  ac  nilpraece06a fub  nomine  eius  quodincered  p  c  ti  pof-  ^;^^ 
ie«nam  expreHa  conuencione  id  definttum  &  caxacum  eft  poena  cercs,  fr»  mur^ 
l  vlc.  p .  pr2ecor.fiip. «.  vlt.  inft.  dc  vcrb.  oblig,  Ideo  quamuis  minus,  '^^^"^- 
aut  ctiam  nil  intereire^  quamuis  plus  intcfcflet  auam  in  poena  fit ,  v-  .' 
trobiqucpoenataRtiUn  prxftabitur  d.  legibns.  idem,  veimagis  idem 
erit  co  caiu  quo  pccna  nouet,  perimat»  &  in  (e  transfiindat  prindpa-' 
Icm  obligationcm>ita  vt poH:  moram^fbla^uperlit poens pecicio:cunf  * 
enim  p/incipalc  Gt  extin^tun^  3e  cius  acccfTorio»  dc  co  quod  incereft,  * 
pcrpcram  .-igereSyvltrapoenam  tibi  promifllbi,  &in  quam  coca  vis 
obligationis  cnuisfiifaeft,  quo  caTu  paenaeam  nouet^  vt  fiipra  diipu- 
tauimus. 

.  Alitcr  pau]6  dicendum  videtur,'{i  non  cft  6iutum  cxprcfse.  vt pro 
omni  damno  &  inccreftepoenaccrcapendacur,  vcriim  fimpliciccr  ac  ^l^^, 
*indcfinitc  .idicda  eftpoena  fi  non  dccur,  fi  non  tiat  vti  prominiira  tcrejje  »0- 
cftraddcficalcetiameftprincipalc  ncgotium  ,  prindpalis  obligatio 
yt illapcradicdam  pixn.im  non nouetur,  iedpofl  mo  ram  &  ftj^ula- 
tionem  commiilayi,  niliilommus  maneatprindpalis  obligado,  dc  a- 
dhucpedpolfit,  vel  pocna omida,  vel etiam cum  ipfa porna,  vt  fiipjr^. 
oftcnclimus:lftocafuyfiperfadum,mor.im,culp.im  debitoris,  mihi 
damiiiimfitdatum,mcaqncintcTfit  fupraqu.mtitatc  pocna' promii?' 
fie,poterOtpaBna  omilTa,  cx  contradu  &:  obligationc  princip^i  agcrc 
actotumintcrcilcjdamnumqucmihidatuniconfcfiui:  omifTa  inqu.t 
pxna,Cilmenimid  quodmcaintcrcrt:  totuni  h.ibcani  mah\lidc  pro:- 
tcrcapctcrempocnam  viccciusquod  mccrcll  addicain.  At  vcro  fi 
pnq^m  prius  pcticro  &:cxcgcro,polfommfupcridquod  nicaphjris 
ylcrapcrnam  intcrcfi,cxftipulationcpctcrc,  pfoptcr  rct;ulam4/^av;:t 
non  nouxt pnnt/p.il.  fn  ori!Z;itione.n.  Tunc  pocna  ma-^is  ccnlctur,multa  & 
cocrftio  inor.T  6c  contuniacix  dcbitoris,  qudm  alHmatio  &:  taxatio  c- 
ius  quod intcrcft.  J|t  raincn  haccafu,id  quod pccn.T nommc  prius  da- 
tuni  i5c  qu.ifi  pra:rogacum  tucr.ir,dctiahctur  dcduceturde  ca  quan- 
titatc  vcl  luinma,  niKu  ita  r.ol>  pro  damnis  &  intcrcfTccrcditoris.iudi- 
t^da^<i6  addiCcadAclU  iiic  Videcui  Qili^Us &l fcnfus di<acl. prxdia^ ^ 
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t.  Lucius, D.  dcad.  cmpt. Icgis  41. 1. 42. l. 71. D.  pro  foc.  cun^rimili-  ■ 
■  busadnaurcamcitatismd.l.Tclcriptum,    fi  pafto,  D.  dc  paft.  1.  o- 
bligationum  tcrc  S.  vlt.  deait,  &:  oblig.  Quan^uatTi  ad  iuns  naturalis 
&  ^quitatis  rationcm,rcnfutTK]uecommuncm  rcfpicicntiahterdiccrw 
dum  cfTc  vidcatur,  kilicct pcennm m dnbio  ce^jeri  AdieBam,  loco  aus  quod 
interejH.        iie/^rttfor.y?//'.  Acidco  cleda petitionc  &  exadionepoc-  • 
.  •      nar,non  poireprctcrca  pcti id  quod  Tntcrcft  vltra pocna:  quanncatent 
cxfolutam.  Excipcnili  cx  vi  &:naturanegotijgeft:i  coniiciatur,cam 
fuilfc  mcntcm*  &:  Voluntatcm"  contrahcntium ,  vtnonmodo  ptrna 
promilTa ,  vcriim  ctiam  quod  prarterea  intCLCiic,  pra.ftctur  j  p'uta  in 
contradubon.rfidciSccafudittflcgis  ^i.I.^i.l.^i.profoc.d.l.Prfdia,  - 
l.LuciuSjdc  ad.  cmp.  In  cxtcris non  poteft  ^quum  videri  vtpo/l poe- 
nam  ibiuram, id  quod intcrcfl:  etiam  cxigatur  contta  racionem  com^ 
muncmdidglegis  vlt.  dcprqtor.  ftip.  *  • 

'A»p*M     Qucmadmoduiu  pocna  tantum  debctur,-et(lplus  interfic:  eadem 

^f^^Jm  ^^^^oncy  pocna  tota pra:ftabitur,  ctfi  minus interfit,  imo  ctfi nil  omni* 
no  inceiTic,  1.  Scipulatio  ifta,  ^.alceri,  D.de  vefb.ob(ig.  ex  iatit»%elegis 
Sccundum,D .de  rcg,iur!Nori  genetaliter  &  indifttn^e  it|  omnicau^  • 
^obligationc,  fcdindebito  ipecici  certae,  vd  cerci  corporisjalicuius 
immobihs,mobiIis,rempttentis,necnoninobligatione  £idendi>cib!i 
quis  fundum,  eqnum  >  lancem,  &  fimilia  dare  vel  tiadere ,  aliquid  fa- 
cerc,  vel  non  facere  pjromifit ,  ac  ni  id  pra  ftaret  ^  poenx  fe  fubiecit  pe-^ 
eunisvelreicertx:  fi  non|»areat  }  ^m  debct  totam»  lic^te^cipiat  cx 
iiiamoranullumadlittcdamnumcreditori  datum:  quiaidvix  cei^o 

»         fciri  4|iieat  in  dcbico  certz  fpeciei  vel  h&i  alicuius,  in  quibus  probatia 
eius  quodintereftobfcura&difficiliseft^ideoqueplenAeis  fubiidtur. 

vlt.de  prsccor.  ftip.  e&mence  vcintocum  decur  non  mfpefto  nec 
quxficoan  plus,  an  minds,  an  nihil  incerfic:  nec  audicndus  eft  debicor 
qui  vc  psnam  promifiam  dcuicec»  fide  rupt4 ,  obiidt  niladhu<Ancec- 
efTe^credicoris. 

jfonmd  auccm  fiipradidb  racio  ccflarc  vidcatur  in  debico  pecunix 

ik0,j^ecm  certa: ,  in  co  quoquc  harciuris  di/poficio  dcfidet.  Quare  fi  centu  mihi 
«Mi  '  dare debeas  Calendis  lanuarijs ,  fub  pccna  ccnrum,  vei iub poena  4tt* 
pliyfimpli,  &c.  quia  lcgitimas  ^furas  debjt^  forcis  hfc  poena  cxoidjc 
totaffondebebitut,  fedtancum  promodoviiir^  communis}&  pro 
moraeius  temporis  quo  debicor  ccfiauerit:  nam  talis  poena  odiofa  eft, 
ccnfetnrqueadicda  fortiin  fraudem-vfiirarum,  I.  lulianus,  §.  ibidcin, 
D.dcad.cmp.i.  Pccunif,  9.1.Poenam>44,  D.de^r.l.  Cumalicgas» 
C.  dc  vfiir,  Excipimusmcrcfrsnauticas:quiaiuntcrcditori$pcncu(o, 
tir.  J.tn.uir,  locn.  &ca  qu^cercoloco  dari^pr^ftari  dcbenc  obcaufim^ 
.    «fic£cii4ca^4  vci  ncgouatio  Am,  ciculis  deeo  quod  cerio.  In  his  cniiff 

aoncam 
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'  iiontamanguftearftanctirpadionesdepoena&dey^aris* 

*  *  Ambigicor  v^nim  hoc  oocineac ,  non  canciim in  ob]igationepecu- 

iiiae  ,ied  eciam  alcerias^quancitatis  qua:  pondere  vel  menfuci  conftec.  ^i^'!^ 
Veluri  fi  quis  'debeac  qUinque  old  pondo ,  vel  ferri,  plumbi^&c.  dece  f  «mmmi. 
tf irid  moaioS}  decem  vini  dolia,  fub  pcsna  vigtnci  fe/^ercito,  vel  alisl 
graui  pGcn&inunodica,  &  fupia  vfiiras  folitas^  fupra  dam^sum  &inter-  ^^^^l^* 
eile  omne  s  an  ea  poena^redud^debeat  ad  modumjcgitimum  vel  vfura- 
rumprorij,  vcl  cius  dam'ni&  incereile,  quoJ  aeditor  indeaccepic 
'  vereaiftprobabiliter,  vtfitin  debico  pecunix ccrcar.  Hocnegat ciuile 
ius ,  ctbn  vulccotam  poenam  deberi,|ecn  nil  incerfic,  excepco  iblo  de- 
bico  pecunia:  cert^:  excepQo  in  cxccns  firmac  regulam^  vcaiunc. 
Addc,  quodin  debico,  vcl  mutuo  frugum,  (S&omniumaridorum,  vcl 
liquidorum  iure  duili  permicricur  vlcra  rorcem  quodcumque  libec 
padfd  &  farncrari  pro  addicamenco  forcis,  iine  caxacione  propccr 
inccrcum  &c  fubmdemucanspreciumfrugum»  vcnoc.adl.  Frumenri, 
&  i.Oieo,C.de  v(j&tJndebito  quantitatis  omnis aduci  ^promittizffuranfy 
4KcepioHem,p€enam,  maximc  cx  Gra:cis  &  Coftancinopolicanis  I. C."^- 

Cont£aIiaccDD.inpr«di^rislegib.  6£ml  promifliSjC.dccranfad.  Saifjfm 
(cribuncnon  tantummpccuniaejfedcciaminalcerius  quancit^tis  do-^J^^^J^ 
bito,  vc^lci  jfrumcnti,  vini,  &  fimilium ,  pocnam  adicdam,  fi  immo-  tiwt,. 
dicailc,  reflringi  &  reduci  velad  lcgitimam  rolitamque  vfuram  pretij 
carum  rcrum,  vcl adinrcrcfTc  commune  &:  piobabilc:  Dcniquc pccna 
hic  nonldcbcri  vlcra  damnum  rc  vcra  acccpcum  ,  &:  hic  valcrc  xquica- 
tcmdidx  Icgis^Iulianus, §Hibidem,  dcad.emp.  Idcm'vno  confbnili 
probantDD.  iuris  canonicim  c.  dilc(5li ,  cxt.  dc  arbirr.  &  in  c.  fuam, 
CXC.  dc  pccnis.  Sic  regula  cric ,  J\^on  modo  tn pccunu  dcltna ,  fed  en.im  m 
qif.tntitMeomni  non  debctur poen.i ,  nifipm  niodo  ifur£  lc^ttimx ,  vel  nifi  ijtio^ 
tenipsreverx  tnterfit ,  damnumqHe  acceptum  cfi.  Ex  hac  Intcrprccum  fctt 
prudcncum  doctrina     rradicionc  Huxir^iiud  contra  ciuilcius  ancc 

•  dictum.  QmdetiAm  tn  debito  fjjcctci^  ra  molnb^i,  im moiuhs,!^  fAtli  alicuins, 
ac gener.il ttcr cutcunque  obb^itiom pa:najubicci.inon.debeutur,fi  ntl planc  tn- 
lerfitcrcdttorii ,  non  debccurniri  qu.ircnus  intcrcri:  crcdicoiis.  Sic  in- 
ccrcfTeconucncum  (quodnilaliudcft  quam  pacna  )  non  cxccdcc  in- 
ccrcirocommunc ,  quod  nilaliud  cftquam  damnum  rc  veradacum, 
vclin  dcbico  pcciinix,  vkiralegitima  &  conlucta,  SicintcrclTc  con- 
ucntum  fcup^L-na  rcducitur  ad  inrcrc(rc[communc,  vrcolligitur  cx 
Dodonb.in  d.c.Suam,  dcpxnis.  Idquectiani  torcnfcs  authorcs  rc- 
ferunc  vulgo  fcruan,  quanquam  fit  ccrcilhmum  rotam  rationcm  cius  ( 

-  quod  inccrcdpcnderccx  boni  viii  lcu  hidicisarbiirio  &:  rcligionc,  ^ 
acqueidcmeircm  uxacioncpacna:,  Ciuucafic  loco  eius  quodmccicil. 
•       '  '  Zz 
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X  radorumindiuiduonimiureflcqtcdicatc  fuperiuscradita^ 
colligrcur  nacura  &coodicio  fa^loruip  diuiduoruni,  nam  far» 
da  diuidua  diciKicurquae  non  runtiodiuidua,  vcludinianus 
(xpe  docec;  Fatb  diuiduafunc»  qtionim  condicio]&  qualicas  huiuC- 
modi  ell  VT  pacctum  p rx fl.icionem  po(fic admiccere:  ica  vc  pascts  prz- 
itacio  credicori  profic  6:  libcracionem  afFcrac^debicon.  Hoc  e^cmplis 
•fii^capprcius.  obiigacio  facicndi  diuidua  e{l,cum  rcs  tradenda  veirc/li- 
cucnda,  potcd  pro  partc  tradi  vci rcftitui,  vt in  dcpoiico. quancitatis, 
J.li  duo  iz.  D.dcpolic4velcommodato,quQd  pro  parterefticui  potcft, 
I.3.I  lixrcs,  O.commod,  Itcm  diuidua^cft  llipubtio  amplius  nonagi, 
vclamplius  non  pcti,  nccnon  ftipulatio  rcmracam  habcri.  Itcm  fti- 
.pulatio  iudicacuni  hcri,  vc  Sc  ftipulatio  damni  infcdi,tum  dc  noui  c- 
pcris  nunciacioncjftipulacio  hudluarin,  iccm  dc  dupia  &:  dc  rc  deFcn- 
dcncLi,  vcir.uiituri.4.  §.  Caco,  dc  vcrb.  oblig.l.  2.  D.dc  prxcorus 
pul.hic  quoquc  viin  indiuiduis  didlum.cft,  inlpicimus  an  fa^u  ipium 
pia:ftccur,anprofado  nonpr.vllico  pcndacur  dius  .vftim.uio,  vcl  id 
quodmccrcft:  An  pro  co  quod  intcrcll^pcrnaadicdapccacuMRurrus 
<juaTimus  an  ficcrcdicor  vnus,  vcl  plurcs,an  dcbicor  vnus  vclplurci. 
5»  vmm  Primo  li  fidum  ipfum  pr^flccur,  qiiamuis  Jiuuluuni  lic  fua  natura, 
/^'J**"' tatncn  promiHbr  veldcbitor  vnus,;»llud  fcindcrc  vcl  diuidcrc  non 
potcflmuicocreditorc,  necpro  parcc  facicndo  libcracur,  doncc  to- 
tuinfvicbum&opuSjhcccdiuiduumimplcucric.  Ipfi  promillori&  vni 
dcbicori  propartc,  nccrcilicucio,ncc  dcfcnfio  concingcre  poccft,  L 
4.  §.  Caco,  in  linc,  D.  dc  vcrb.  oblig.  Quod  in  cxccris  bbligationibus 
/liuiduis  fcruari  cciam  in  pccunia  cecca inicio  probauimus,^!'  maximc  fi 
pignorisiurcdcbicorisboni  obligacafinc,propccr  indiuiiam  pignoris 
Afilir*'  ^^"^^jVtlarpc  diclumi;ft.  Swcro  plurcs  fint  vnius  dcbitoris  bgredes 
plure5,quanquam  incer eos rcindacur obligatio  fadi  diuidui  d.  S .Cato  . 
ica  vc  (inguli  ceneancur  cancum  proporcionibus  hxredicariis,  •Tamen 
omnc9€9Be6iiue,  vcjaiunt,  debeac£i&un>promiirum  vel  debicumprf- 
Iburc,  vtcoUigicor  exLadea,  D.  dercg.  iutis,  &L  85.  f.iniblidtim  de 
verb.  oblig.Ne  vnas£idtim  vd  opus,  alcer  x&iaa^nan,  vd  quod 
ineereft  pcxlbure^velic,  ac  iic  in  diuecfis  rebus  fiac  (blucift»  concra  ioris 
&xquicadscacioQem.ProparcibusaucemlQis,  ftnguli  cenenciir>  niii 
ffeiexeqttehd^&  Eiciend^  vd  cm^buMbr,  poceftacem  omnem  vnus 
.jdebicorum  vei  hsredum  penes  (eliabeat^  cunc  enim  infolidum  ceofi- 
bicur,  arg.  lcgis  j.s.hsres,  D.  commod.&t  D.4cpc%cor(Hpular^ 
iil^i^i  H£c  fi  fii^^ipfum  dioidttumprasfbcuc.  Quodiinoafiiftom,  £ed 
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pro  fa£to  pendituratfiimatio  litis,  vel  quod  incereft:  Simiiicer  puco  j"!.^'''^ 
vnum  promillorem  vei  debitorem  non  poile  diuidere  hanc  obliga- 
cionem,&  quoHjncereft:  non  poiTe  per  parces  fbluefe  inuico  credico- 
ri » vc  necpocetac&tem  iplbm»  li^ec  diuiduum,  non  magisqjaam  pe- 
euniae  &  rei  dioiduse  alia obligacipne.  Quandoquidc  res  licec  fua  na>- 
cara  diuidua,  non  camen  perparces  diifoiuicur  inuico-  credicore :  yo- 
Jence  cre^core  (ecib,  cuncquepro  parce  fokta ,  excinguirur  obliga- 
cio:quoanoneftinindiutdui$«.vcnipr%doctti  Sm  verdplures  dcbi.    *  r'"^»- 
toGesancplures  lueredcs  dcbit;oriscxi(hinr,  fingoii  pro  poreonibu»  ^J^*' 
fiiiscanciimobliganturadfafti  &  licis  zftimacionem  feu  qood  ince^ 
rcft:Neccxfado,ccfrationc,  vclimpcdimenco  vnius  carrcri  rencn- 
turinfadodiuiduo,  veiineiusarftunationeprslbnda:  Maximccuni  . 
res  ad  pecunia:  dationcm  rceidenc,  quo  in  gencro  diuidicur  £iciic  o» 
biigatio>  1*.  jL-  de  verb.  obIig« 

»  Tercium cft de pccnapro  co  qnodintcreft/i non  fiat,adie£l4in  oblis-  sifraf^^hf 
gationefadi  diuidui,  vtfolcbanc  Romani,I.vic.D.depnecor.ftipui. 
Quac  cft  difpucatio  ^lcgis  4.  §.  Cato ,  dc  vciborum  obligationibus. 
Primo  rcfpiciendum  eft  an  fit  vnus  tantum  fa6li  diuidui  promiflbr  vel 
debitor,  qui  pocnamcerta:  rci  8C  pccuniar  dcbcr,  ni  faclum  promiflum  • 
vel  dcbicum  prxftctur.  Hicdubiratio  eft  an  pro  partc  fncicns  foluat 
cantum  parnam  pro  capartc :  quod  quidam  intcrprctcs  nffirmant  ob 
rcgulam  didl  §.  CatO,  Poenaminfa^la  diuidu:^  rcciperc p.trtmm  prjcJJ.ino-  jfHpimi 
nemy  iun£to  Cap.Suam,  vcl  magc fummario  cuis,cxtra dc  pncnis,  cum  'lidl^/it 
L  Si  fcruus,  §.  fi  plurium ,  D.  fi  quis  caution.  Qux  opinio  non  proba-  <//«'J«m  >■ 
tur  d.  §.  Cato ,  quia  nonagit  dc  ipfo  promilforc ,  ted  tantiim  dc  ipfius  /"'"'"i?"*'* 
hxrcdibus,  quiquidcmab  ipfo  promiilorc  multiim  diticrunt  in  obli- 
gationibus  diuiduis ,  vtfxpc  di4tum  cft.  Ncqucvllo  modoprobatur 
cx d.c. fuam,  vtantc  perfpicuc oftcndimus,  ncc etiam  cx  d.§.  fiplurtu, 
quia  (pccies  ibi  diuer(a,jncmpe  de  fat^to  non  vtiquc  diniduo :  Ircm 
ibi  cautio  ludicialis  crat,  vcl  pr^toria  pro  mftrudione  vcl  prxparatio- 
neiudi:iorum,in quibus pocnacxcquiratc diuiditur',  vt DD.admit- 
luntcxarg. lcgisi.D.dcprctor.  ftipulat.  Itaqucprobabiliorcft  vctc- 
rum  intcrprctum  fentcntia,  InobligmonedmidHA^  veldandi,  ^jk-l faaen-  Nm  tjji 
difpwnam fubieEiam omnino  c^cmdiiudusm  in  ipfo promijjcrcy  &  m  vno  fle-  ' 
bitore :  ita  vt  ft  pto  parte  tancibn^ciat ,  ncc  faAum  vel  opus  abfoluat, 
in  folidum  pocna  commitcatur,  &  intcgramjpocpam is  dcbcar.  A tque 
]iocmagis4dcmfiomninonon!prgftct  fa^um,  &inft)Iidam  pccnam 
incidaC)  eunc  enimiliead  peenam  per  pattcs  folucndam  non  admitte- 
tur  inuico  ccedicoi^ :  Hatc  fencencia  probacur  apcrtiftime  in  1. 85.  $. 
kem.&  D^eyetb.obli&'cum  dJi.  4.  lCaco;  verfic.  QuAmuu.  &  vic. 
cod.cit« 
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AwdS'^'     In  pki nbus  autem  promiiroris  vel  debitoris redibus ,  pcnam  ap- 
'*'*  pofitam tiiuiduo  irado  diuiduam eflc,  fic  pro rata  parte  fingulos-obli- 
gan ad poenam, Tcribitar  in  dl 4. 1.Cato.  Quamobr^ih fi  omnes  de^ 
birorcs  v  el  hxredef  nonpareanc  obligatioui,  cotam  puenam  finguli 
pro  partibos  roluenc ,  nec  alius  pro  alio  conueniecur.  jSinulicer  vnus 
•exharredibusveldebttoribus  nonpareac,  illb  pocdonem  duntaxac 
h^rcditariam  poenf  pr^flabit  5  nec  ex  eius  h&o  c^teri  tatebuntur. 
Cuiusreih^cntioeil,quodc^ra'fa£bu  fitdiuiduudcpArtiu  pr^Ilatio- 
nemadmttcat;  pr^^cipue  inter  plurcs  dcbitoris  h^edes:  fic  id  qnod 
hSto  iuccedit » nimirum  id  quod  intereft,tu  ecia  poena  loco  eius  quod 
*  intcreftpromiiIa»maxim.c  cum  in  pccunia  pr^ (latur,  diuidua  quoque 
dici  debec :  nec  iniuria  fit  creditoii  cui  partium  (blucio  ica£t  in  rebus 
dtuiduis.  Namcale^debitum  voluitlexi^.tabularum  inter  debtto- 
^^!;^-  ris  h^redes  recipere  diuiiionem.  Vulgp  hk  obiiciturlext^.s.vk.  de 
M^r"^'  m:rb.obligat.  vbiobli^itiani  pecunice  finonfoluatur^  adieda  pocn^ 
*    inter haer<^es  indiuidua  eft>  ac  vno  ceflance  aduerjus  omnes  in  foli* 
dmn  committitur,  ergoidemerijcfi£ifto  diuiduo  poenafubiicitur.  Ex 
multis  hsec  folutio  recepta  mag^:  non  ^eidem,  quiain  d.     f.  vle. 
obligationi  fortis  adtedapQcnaideonondiuiditurmterha?redes,nec 
*      partis/blutione  vnus  ex  ijs liberatu^quia  fadle  poffunt,  imo  debent 
hxrcdcs,citquc  ctiam  vnus  eorum  fortempro  harreditate  difToIuer^ 
&  alios  folucndo  libcrarc,  cumidetiam  inuitis  cohxredibus  facere 
potllc;  vt  fupra  diximus  de  folucnte^  pro  .ilio.  Adde^  qu^d  ibi  pccna 
fab  conditionc  videcurpromiila,  fin<4iIbiueris,poenzn6nTine  100« 
dabis  ?  Atcondicio  diciturindiuiduajiiec^ndipoteftyi.  Cuifundus^ 
D.  decondit.    dcmonflrat.  qui  propatte  tancum  conditionem  im« 
plet,  nil  impIcuiUc  intelligitur.  Sic  i^on  proded  cxteris  hzredibu^ 
parceni  d.ire  forcis ,  qux  fi  cota  non  foluitur,  incidunt  omnes  in  pocna 
lub  condicionc promilTam.  Hacracione vcicur  Vlpianufiini. Inter, S. 
quod  cx  fado ,  D.  famil.  crcilc. 

Idcm  vidccur dici  dc  obligatione  dandi  fimdum ,  fub  pccna  pccunif 
ccrcx ,  quod  vno  cx  hxrcdibus  non  dancc  commitcacur  pcena  in  loJi- 
fu»Sf.  dam  adgicrrus  omncs,  1.  85.  §.  li  ica,  D.  de  vcrb.  oblig.  Nili  obiiccrcs 
cumlocumcHc  dcjpfoproraiflorcjqucm  conftac  in  Iblidu.ii  pocnam 
commictcre, vt antcmonui-.  nonautcmloqui dcpljnbus hxredibus, 
de  quibus  hic  fcrmo  cft.  IIl^i  auccm  rcgula cius  §.  vlt.l.^.dc  verb.oblig. 
ficcxaudicndacft,  oA//:Jj//ry///^^a*>?/^apporita  pcrnalis  rtipulatio,  ad- 
ucrfus  omncs  promiHoris  h.credcs  in  ibhdum  conim  ccicur  cx  lolo 
fado, &folacclTacionc  vnius cx  hqrcdibus  pro partc lua  non  lolucn- 
tis.  Non  tamcn,  vcfinguhinfohdumadcotampa^na  v,  vcl  vnus  cx. 
hx^aiioiidum»dc4mccneacur>  fedoiuacs  iiinul  cocam  pqpuam  ccii^ 
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vdetie  U  (bluent :  finguli  pro  pojrtiooibtis  bsrediiarijs  ^ontribuenr  in 
pc£nx  quandcacem>  vccolligicur  exd.  $*  Cato,  ver£  ^mt  ab  omnibus^ 
cumd.  l.Harredes»&l.  Adea>dereg.inr.'  Puco  eciamal^  faarrede 
cuius  hOto  pcena  commifla  eft,incegrap  poenam  peti  pofle  carteris  qui 
nil  peccarunt,  omiffis  >  vt  probauimus  (up.ttadantes  de  poena  adieda 
ob%itio.ii  indiuidux.  Sic  pocnaadieda  ( orti  erit  indiuidua ,  fed  adic« 

tiiSto  diuiduo  erit  diUiduft^  in  ^das  locis.  Cui  ii  rurfum  obiidas  d. 
1.  85.  §.  itcm  fi2ica»D.  dc  verb.  oWig.  vbi  diuidufobligationidandi 
fundum  p<tnaadicda  dldtur  indiuidua.  £rgo idem ii  li6todiuiduo 
adiicicur,  cadem  Tolutione tibiiaeisfiet: ?d etiamaddi poteriteumi. 
ioqui  cancum  de  ipfo  promi£[bre:*aofttam  ver^regulam  cfTc  tancum 
de  h^redibus  dcbicons ,  acque  promiflbrem  ab  li^edibus  £vas  pluri* 
mum  difFcrreinobiigacionibus  diuiduis,  vt  (^pc  monuimus. 

Cactetikin, quaiTwis in obligacionibus  Bchikis  diuiduis  {inguliii^-  sim^noio 
xedes  pro  portionibus  tantum h^redicarijspr^ fteUtfiue fadumipftmi,  '^]"'^^ 
^ue  fa^i  &  litts  (ftimationem,  iiue  poenam^  SC  ex  vntus  hOto  c^eri  no  im^htie^ 
obligencur:  Non  tamen  ijs libetum  cft,fcparatim  portioncs  iuas  varic^* 
&  in  diuerfis  rebus  diflroluerc :  ncc  vnus  tadi  promifli  ^ilimadonem» 
necaliuspoenam  propartedabit.-iiocenim  non  fierccfineimuriacre- 
dicoris,  vcancediximus.  Igicuromnesh^rcdes  prgcise  fadum  ipfum 
pr^ftabunc,  fi  poffibilc,  fi  Iibcrumrac  intcgrum  cfl: :  finmmus ,  illi  ^fti, 
fnationcm  fadi  feu  quodincereft,  velpanam,tum  finguli  pro  porcio' 
■nibush^reditarijs,  cym  ctiam  omncs  in  folidum  idcm  conficicnc  & 
pr^ftabunc:  nam  in  diucrfis  diucrfarum  rcrum  folucionibus,  inuito 
crcdicon  dcbitumfolucrctui  iniquiflimc,  concrarcgijam ,  ^liudpro 

non(o\\i\.  Ha^enus  dehgrediUus  promiilbcis  debicorifquc  iu  fa<i 
ibs  dmiduis. 

Quod  accincc  ad  ftipulirorcm  velcrcdicorem,  fypcdiximus  huic  ^"rds* 
inuito  non  folui  partcs  ab  vno  promillorc  .vcl  dcbitorc  :  Vcrum  fi  '^,^j5* 
promifror>dccciTcnt pluiibus  h^-rcdibus  rclid:is,quiadiuiduumc":  a-  bm, 
Iicnum  IciTC  iz.  tabuUruni  diuiditur  intcr  hcrcdcs  ,  crcditor  coaitra 
fingulospro  portionibus tantumhcrediranjsa^ct, fiucadhittum  ip- 
fum,  fiucadfafti^ftiinationem,  velid  quoduucrc!]:,  fiucad  pcri-iam 
prorhillaai.  IMon  aliteragcr  conrra  plurcsproiViilluici  vcl  dcbitorcs 
quinon  funtrci  dcbendi,  obli^ati  m  foliduni.  Idca:ftjuoquc  fi  piurcs 
linccredic jrcs,  non  tamcn  rci  ftipulaudi :  vcl  li }  lurcs  linc  vnius  crc- 
diforish^redcs:  na-n  finguhagcat  cancum  pro  fuis  porcionibus ,  vel 
£i&\,  vel^ftimationis,  vclpofn^:  agent  niniirum  fieorum  intcrlit, 
aon  alfter>  nam  fic  hoc  d  c  fadis  i  n  diu  1  duis  di  citur, " 

Porro  qnc faciendi  obligationcs  dmidu^vel  qux  fa^diuid  la  nht^  i^M^ 
yaric  quaetituringloifis  inccrpret»m;lioc  magis  cxcmpiis  fi:cquenti 
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bus oflencliturin Lar.l 5. L  4.  &aliis»  D.de mb.oblig..  Prinureftfli* 
Am{,iim  piiUiioAmpUmnani^iyMmpfmsna»peti^  cum  quis  promittii^  neque  (e, 
neque  vll^  alium,  cuius  dc  ea  ra  a£bio  &  pcrfccutio  fit ,  eo  nominc 
quidquam petiturum  vel^uruml. D,  rem  rat.  habch.  Cxpc  adii- 
ciebaturpcrnay/^^j^oyMM  qmiTfieret^tot  dari,  eaqueflipulationein  tra(* 
a^onibus,  &pa6tis  de  non  petendo,  alijfquc  padionibus  vtebaatury 
vtinl.  24.  ic  I.5Z.  C  dctranfadionib.  Etiam  aliquandoiniudiciis,  vc 
n«,»Mfa    !•  1$;     rcmratam (lab.  Deindc  afFertur  ftipulatio  rem  rMarn  hslfm, 
htibtii,    hic  proprie  respro  litc,  Ciceroni  &  lurifcoArultis.  Rem, id  eft  litem 
rat.im  Iiabcri  Romx  olim  datisfidciufibribus  cauebat  vel  procurator 
vcl  dominus  rci  &c  ncgotij.  Procurator,  dcfcnfoi,  &:  quifquis  alicno 
ftttmMof  noniinc,  pro  alio^litcm  intcndcrct,  promitccbat  dominiim  ratum  ha- 
bicuruin  quidqiiid  in  carc,  &:  litcacium  &:  ludicatura  clict.  Inde  re- 
gula  iuris,  ncmo  xlicnx.  rci^id  ejl  Inis,  dcfcnlor  idont^is  fmc  facifdarionc 
eft.Hqc  idco  quoniam  vt  planniiun  fub  cms  procuratons  tantum  no- 
minc&rpcrronamdicium  confticucbatur,  &:  rcs  iudicabatur,  non  m 
pcrfonam  nomcnqucdomini.  Vndc  iniurc  Procurator  cft  dominus 
Ijcis,  quod  hodic  non ita  vcru cfl,  vc  docui ad  titulum  dc  Procnratori- 
bus.  Eam  ob  caulam  ipfc  cti^m  dommus^rci  &:  Hcls,  (xpc  caucbac  fc ra- 
tum  habiturum,  qu(>d  cumcoprocuracorc  vcl  dclcnforc  gcftum,  a- 
£tum,  mdiGicum  c(rct,vc.colligitur6XUtuiisdciacitdatioAiibus  U  tic 
rcm  ratamhabcri. 

iomimiu     Dc  taU  ftipulacionc  vcl  cautionc  pct ipfum  rcidomin^nn  inccrpo- 
fita,  probabiliuscftloquiPauluminl.  4.  §.  Cato*dc  vetb.oblig.  &:di- 
ccrc,  vnum  ex  promijforis  h^reiibtii  r.itum  non  lixhentem^  tcneti  duncaxat 
pro  porcionc  flianon  in  ibhdum:  aliudefTcin  iplo  pronuirorc  ,  qui  ii 
tantum  pro  parcc  racum  non  h.ibcac,nihilominus  coram  pccnam  co- 
mictit  in  folidum.Nam  inipfo  promiirorc,  tota  obhgatio,  licct  diui- 
dua^cum  (uis  accelTionibus  non  diuiditur  inuito  crediCorc,vt  diximus 
er  vetuftis,  concra  nouos  interpretcs^  huic  afrcrtioni  non  contradidc 
lex ,  fi  procurator,  D.  rem  rat.  hab.  vbi  qui  pro  parte  dumtaxat ratum 
noa!IiabeM>ro.ea  tldhnparce  tenenmiiamibi  nulh  pcenaadie£bie(b 
fedincerelletancdmpeciturjinquoiacendumefbeumqui  pro  paico 
racumnonliabct,eatenustene£itant{lm,  quatenus  intereft  credito- 
ris  iuxca  veram  r9nten€iam.diaz  l  li  procucator.  Adde  quod  in  ealo- 
gcipfc  dominus  nonfuitpromilTor^  fedex  memocata  procniatoris 
&puUtioneconttenitur«.  verumed  ieitur  quod  fupra  diximus:  Vera 
ctiam  di6biIeX|fiprocurator.  TametUfr2tcrhoc.ciuileius»cxre(pon^ 
£s  &gloffisinterpretum  vtriufqueiurisaddipoffi^abiptbetiam  pro- 
miilbre  quipro  parte  no  paniic  nec  latum  iiabttic>poenam  pro  pasce  tab- 
'  cum  deber^.fcilicec  quatentts  inccrcft  creditoris:  quojaiam  poena  iucv 
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4xdiclocodnsiiiiodmcd:efi^iUiidqiienon  dcbet  excedeteyVC  fttpri 
diximas,  U  m  obiigadonibus  dkiiduis  csncdi9admifiii|iis.  Hic  locus 
de  ftipolacioiic,  f em^  id  eft,  licein  lacam  haberi,  cefei  n  poceft  >  ad  ae* 
ceias  negocidram»  concfadunm»  U  aftorum  lacihabiciones»  de  qut* 
busaadacur  in  1.  fi  pupilli»  D.  de  negot  geft.  ^p.Racihibicionem, 
deiieg.iur.in^. 

•  Tercium£i^diuiduiexemplumeftinftipftlanoneduplar»pcrqua  si^nl«it. 
duplum  precij  conulci  venditor  debec  reddcre  empcori,  cui  res  euin^ 
cicur  peraliunun  iudicio.ld  quod  in  mancipiis  cc  rcbus  preriofis  ven- 
dicis  Rom^^  prfftabacuc,  l.quodn  nolic,$.{quia  aflidua.  D.  dei£dilit; 
cdid.  1. 1 . hempcori,  D.  de  eui^o.Hxc  obligacio  mixca' eft»  parcim 
indando,partiminfaciendo:  nam  vendicoK  promiccic  fc  cmpcorem 
in  poireffionerei  fiiperiorem  faduraniyalioquin  duplam  fe  dacuram, 
'  Diuiduaauccmdicicur€ombdo,eaqueracione,  quam  fupra  notaui- 
mus.  vide  fcripta  i n  1 . 4 .  vlc  cum  1. 139 .  D .  de  vcrbr.  obkg.  £ xcipe  ^ 
noca  quod  ex  pluribus  emptocu  meredibus  illc  folus  in  folidum 
cx  ca  flipulacioneconciavendicorem  agcc,  cuiin  £iuulia^ercifcunda, 
cefiicobcigicquereteapoft  euida.  Nam  adeumtran^ficcum  fua  caufa, 
vcancc  docuimus.  ad  eum  modum  ifte  hxres  eam  licem  folus  in  fe  c6- 
cra  vendicorem  (ufcipiens  czteros  coh^redes  eximic  &liberac  euit^bio 
nis  obligacione,quam  fibi  inuice  przfbre  debeitt  cohsredes>  vc  nq|;  * 
in  J 14.  C.  Familia!  ercifc.  h^ecdc  prxdacionc  dvplar, 

Confcqucnscftdifpucaciodceui^ionCjJvcl  dcfcnfionc  pcr  vcn-  Tii<fi'^onU 
dicorcm,  emproripra:fl:anda,  vtrumdiuidua  fic&rpartium  prarftacio-  ^"'^'1  "j''* 
ncin  admitcac,  an  vero  lic inaiuidua,atquc  in  plunbus  ci  ditonbus,auc  ttt* 
h.Trcdibus,anin  folidum  fingulis  dcbcatur.  in  plunbus  dcbitoribus, 
vcl  hxrcdibus,  an  I^nguli  euiftionem  in  roiidum  debeant:  In  quo  do-  • 
dorcs  nouigrauitcra  vetufiis  difienciuntinl.  4.  §.  vlcl.  8s.§.m  foli- 
dum&l,  139.dc  vcrb.oblig.  Hic vidcturdici  ojjorccre, faLtum  vcla- 
dum  ipfum  dcfenfionis,  non  pro  parcc,  fcd  in  loiidum  cancum  dcbc- 
rc  &  polTc  pr^ftari.  Nam  maic  6c  ineptov  vnus  cx  dcbitcH-ibiis  vcl  h.r-  « 
rcdibus,diccretfcpro  portionc  rantifm  liui  dctcndcrdcmptorcm.qui 
calus  (cnfulquc  cll  diiix  lcgis  159.  Qj_iod  li  oinncs  dcKicrinr,  ncc  dc- 
fcnnop.cm  m'(;ftcnr,  ftipulat.o  commictituim  id  totum  quod  i.ucrcft 
cmptoris,  fcnon  dcfcndi,  &:  libi  icm  aufcrn.  idquod  iiucrcir  pccunia 
a:ft:imatur&:  d.lU)Iuicui-,  qunra  ihiguli  li.rrcdui  foiucnt  pro  purtioni- 
bnshxreditanis:quuiobljiiacio  diuidualandicur  intcr  ha:rcdcs  Iclic 
li.  Tabularum.itafinguh^onfcrcndoporrioncs  h^rcditarias,  fbliiii 
ciHcienc pr^ftabuncquc omncs  in cadcm rc,  nefiaciniuria crcditon. 
Ipfc  vero  vertdicor    promifToi:  fruftr4|>ro  parcc  dcfcndcrec.nam  cc- 
netur  iu  foUdiim  ad  dc^culiotus fii^^ttmyad  id-quod  mccrcil ,  ad  po:^-. 
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namS,  1 4,  t*      iblidnm,  Li^i^  de  vetb<^  oblig.  tcaqnie  eiii»' 

pcprauc  credicoralius,  q>acia  venditorem^  promifTore  agec  in  hoc, 
vcpro iblido  rc  n  defcndat:&  contra  promifTons  lixrcdcs,  vt  iiiiguU- 
pro  pordonibus  Kfreditariis  flmuldeteadaac^  &  iia  omnes  fbliduffly 
integrumquc  dcfcndonis  fa£tum  pr^ftcnt,  ex  mcnte  &  lattone  dida- 
1. 139.  lcidcm  pluces  defun6ti  crcditoris  hxredesagpnt  pro  portioni- 
btis  b^rcditariis ,  quaceftus  cuiufque  interflt  rem  defendt.  £um  vero 
hseredcjcui  perFamilix  crci(cund^iudiciuuobcigic,totarc.s  quae.eiiin«- 
cicur,dixiagere  pofTe  in  folidum,maximc  fi  coh^redes  liti.pro  cui- 
^tione  non  implicct.  PoITunc  camen  cobf  redes  adefle  iudicio^&  cauia 
agere,  ne    male  amiffa  periculum  ad  eos  perdnca^  vc  fupra  noGHtt- 
mus.  Qu(  omniaionge alicer  fe  habenc.  Ci  in  caufam  culdionis ,  «m- - 
niibonavendicoriSjautdcbitorispignori&hypoceca:  obligata  fint, 
Tunc  enim  cuidionis  &c  defeniioms  catt(a &  obligatio  pianc indini<s>  ' 
fa  cH:,  vt  aluis  diccmus.  • 

stipuUiio     Aliud  excniplum  fadi  diuidui  cft  in  ft:ipulationc  fruduaria,  vel  cau . 

jTtUiiMrut  j-Qj^g ^f^j^ JrH^Mrms  vtctur  Arbitrio  boru  vtrt,  &  finito  vfufrudu ,  rcfti- 
cuetrcm,  velquod  cx  rc  extabit,  vt  cft  in  titul.  D.  vfufrudtuarius, 
qucmad.cau.  in  proprictario  &in  frucluano,  tum  in  vrriufquc  harre- 
dibus,  diuidccur  ea  obligacio,  ficuc  dc  aliis  didum  cH  fup.  nili  quod  i- 
pibfru6tuariusecfim2(4c vtaturtantum  propartc,  non  tamcn  pro  ca 
iblum  tencbitur,  lcd  irrtbli dum.  Nam  hic  non  nih  in  foJidum  peccari 
non  potclb  in  parccm  m.ilc  t:acefe,malc  vti,quis  non  dtcitur,Fa£tah^c, 
corporalia,  funtindiuidua,  ideoquc  vfus  diciturindiuiduus.  Quam- 
obrcmiftc  frucluarius  in  foUdum  committct  in  cam  ftipulationcm, 
atquc  amirtet  totum  vlumfrutlum,  ctfi  pro  partc  tantum  malc  fit  v- 
•  fus,  vtcoUigiturexprxcitatisIcgibus.  Ncqucot^ftat,  quod  dicitur 
vfumfructum  cfic  diuiduum,  feu^  obligationcm  vfusfructus  circ 
diuiduam.  Qui^i  hi)c  dc  folutionc  pr^ftatione  dcbet  intclligi, 
.  noii  de  culpa ,  do!o  bc  fado  indiuiduo  frucluarij  malc  vtcntis. 

jJJ'^*  Stipulacio  qaoque  noai  operis  annumcracur  dmiduis  obligationi- 
.  busfaciendi.  Iscuiniinci.icumeftnouum  opus,nonpoteft  progrcdi 
vltcrius  in  opcre ,  nili  impcciaca  rcmifiionc  nuntiationis,  &  nifi  caue- 
ritfcrcftituturumidquodpoftea  tacicccum  omni  damiio  iJc  interclTc, 
i\  pollea  nouum  opus  cum  fecifie  I udex  pronunnaucnt.  Ipfc  quidcm 
proiniUor  damnatus  rcflituerc,  hoc  cft,  dcftrucre  nouum  opus,  tcne- 
tur  in  foUdum  id  pr^ ft:are  cum  omni  damno  .&interefrc,  ncc  in  pro- 
miirore  hfCobUgatio  diuiduacft,  ac  fruftm  ispartium  pr^ftationcm 
ofFcrrec.Eodefun^oh^rcdcsciushocopusnouumreilitucnt  tocuin 
fimul  omnesc  nam  reftitui  oj^us|pco  parte*nonpoceft.  Ergo  finguli 
IxtQpomonibttSjCa&tiim  hfreditarijs,  omnes  vej^opro  fohdo,  fimul 

«oUc^uc, 
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DIVIDVIS.  ^  igj 
cotledtu^tenentur :  ncoifiQgulimroliduffi,  vt  fcpc  dixiinas^exdi.^. 

CaiOyde vcrb. oblig.LAdea,  dcrcg.  iui.  Si  veronon  petac  ador 
opusreftiCtti,(ediBalitquodruaintereftconrcqui,  tunc/ingulihcre- 
dcs  promifioris teneoturcantiun  pro  portionibus  hxreditarijs.  Idem 
fiiucparnaoercaepecuni^promif&cA.  Hoccitra  dubium,  quiainpe- 
cunix  iblutionem  planc  diuiduam  inter  lueredes  obligatio  tunc  de" 
geneiat.  Dixi  imer  tnBndesy  nam  ipfcjpromiiror,  vcldcbitorvnus, 
nartesnonfoiuitinuito  crcditon»qttodiacisprobatum eft.  Sicflipu- 
lacoragct,  taminprominbrem,  quaminplurcs  ipfius  harrcdcs.  Ipib 
vcro  flipulatore  defundo,paul6aiitcr  rcs  feliabetinipiius  h^rcdibus: 
flamii,velintpraecisc  opus  reftiniiyquilibet  corum  agetin  iohdum  de 
totoopere  reiticucndo,  Qjiomm  rejutm  opus  pro  partenomfot^.  Si  vcro 
nonpetantreiditutionem  opcris ,  Ted  tantuin  arilimationem  rci  &  h- 
ds, fenquodinteteilt.vt in  cafu  lcgis  Stipulatio,  iiue  autem,  D.  de 
nom'operjiQntiat.  Singuhagent  pro  portionibus  tancum  iifredita- 
rijs  quanti  cuiufquc  intcrcft,  vt  notatur  in  d.l.4.  §  .vlt. 

Poftremufadidiuiduicxeplu  cftin  cautionc&ftipulationcdamni  stifnUth 
infedi  :  fi  damnu  timcturvcl  faftum  fitcx  ruina  ardm  vitio{arij,di-j5^"*"- 
uiduahxc  cftadio  &  obligatio ,  tam  mtcr  hxrcdcspromifroris,quam 
intcrftipulatoris  harredes.  Singuh  pro  fua  tancum  parreagcnt:contra 
iingulos  pro  partibus  corum  duntaxat  agitur, quia id  quodintcrcft- 
tantum  venic  11?  Jianc  adioncm,  l.Inhac,  D.  dcdamno  infcfl.quod' 
quidcm  (ua natura  diuiduum  cft,  l.ji.  dc  vcrb.  obhgat.  Qua  ranonc 
idcm  fcruabicur».ii  huic  ibipttiationi  poena  certas  pecuuut  iubie&a  ^ 
fueric.  . 

DE  OBLIGATIONIBVS  ET  S  O  L  VTI  ONIB  VS' 

P£8..  CO  N  VBNTIONfiM    I  N  D  I  V  I  D  V  I^.  .  ' 


I  R  c  A  diuiduas  obhgationes,  fiucdandi ,  fiuc  facicndi ,  qua: 
partium  folutioncm  admjttunt  ,maximc  m  plunbus  credito-  pbmttk 
.-vsi*^ ris  hx'rcdibus  ,  tum  m  phuibus  dcbitonbus  ,  vcl  dcbitons 

h.crcdibus ,  co  fcilicct  modo  qucm  norauimus :  Aniiuaducrrcndum 
c(\  dilitrcntcr ca  omnia  ccllarc  quando  runt  phircs  rci  crcdcndi,vcl  plu 
rcs  ici  dcbcndi :  vcl  quando  obligationi  diuidu.r  acccllit  pignoris  Sc 
liypotccx'  nc.xus  in  bona  dcbitoris.  Huiulmodi  cnini  oblig.itioncs  • 
licct  rcm  iua  natur.t  oir.nino  dunduam  contincant ,  tamcn  nun  ad- 
mittunt!parcium  nrcllationcm,  (cdin  folidum  cxicuntur  a  iini^uhs  ^f,.  • 
llseredllHlsrauc  dcbitoribus.  Inrcrprctcs  noc  vocant  ,  Jndimautim  ex  hypouca- 
wmemione.  Sicinobiiii.iCioncnvpotccaria.dcbitorj.s  lurcdcsqui  l^una  ^*'" 
"V^wtina  pomclciic,  liuem.conacco, iiuc  cciamni abitratto,  icu m-  ttntnUU 

•  Aoa- 
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ris  intcUe£fcu,  quiahgrcclicas  folo  iuris  inceileda  confhc,  (inguli  in  (b* 
lidum  conucniuntui-,propccrin(iiui(am pignoris  caufkmin  rcs  h^redi- 
carias,  l.Harrcdes.  ^.idcni  iuris,  D.tamilcrcirc.I.  Rcmh^rcditariam^D. 
de  cLiid.  t . 8 5.  $4ceni II,  D.  de  vcrb. gbiigac.  Adpignusliberandumno 
fufficic  debicoresi  vel  hcredes  partem  debici  ioluete  :  &  tamea 
hoc  ica  non  c(l  in  pluribus  crcditoris  h^redibus  ,  quoru  finguli 
pro  portionc  fua  tancum  huius  debici  adioncm  habcnt  in  obli' 
gationibus  diuiduis,  vel  pecuni^,  vcl  corporis  ccrti ,  vcl  fadi  diuidui, 
quamuis  habeant ius  pignoris :  hic  cnim  obtiucc  rcgula  lcgis ,  Ea ^h^, 
'C.  taniil.  ercifc.  Vnush^rcdum  nialctotum  pctcrcc  linc  cohgrcduni 
mandaco ,  6c  ccllioncadioiuim,  I.i.  l.i.  I.5.  &:toco  tit.  D.famil.  crcifc. 
Indiuifi  cft  cr^n)  caufi  nignoiis  aducnusdcbiConshfrcdes,ica  vcquir  ' 
libcteorum  in  lohJam  ccncacur. 

HocnonuUi  caccnus  pucanc  admicci ,  quatcnus  cxcurrunt  vcl  pa- 

jinctttrA  ,  •   1    -      -L     1  11  11  • 

auoiiJ>^r..i  tiuncur  Dona  qu.r  a  dctuncto  ha:rcs  habuiCj  quoniam  aliundc  quxhca 
hwlu  h.rrcdi  bona  vindica!  c  ncqucat  dcfuncli  crcdicor,  I.  Paulus,  D.  dc  pi-  '  . 
^**"*  gnor.  *Qucopmio  non  vidccuraliccraccipicnda,  quam  fi  crcdicordc- 
fundi  agac tancum  aclionc  hypocccaria  concra h^rcdcm ,  vc plciifquc 
moiibus  vluipuur.  Tunc  harcs  libciafccur  ccdcns  pignorc  bonis 
obhgatis,  l.i.  Cod.fi  vnusc.x  plurib.h^rcd.  Aliudfi  crcdicor  h^rcdcm 
conucniac,  vcluc  ob(b-i*ftum  f realicno  hxrcdicario  pcr adicioncm  h^- 
rcdicacis :  nam  hxrcs  .rdcundo ,  concrahit  cum  crcditonbus ,  ijlquc  i« 
obhgatjtituhs  dcacquir.h.urcd.^i:  mllic.  dch^rcd.qualit.  Vndc  c^tcra 
licicdis  bona  ,  cciam  qux  a  dctuiiclo  habuit ,  difiblucndo  crc  ahcno 
h^Lcdicai  io  m  loUdumobnoxia  funt ,  &  ficcontuho  bonoru  dctuncti 
cum  bonis  hxrcdis  plcrilquc  monbus,  cx  rationciuns  in  1. 3.  D.  quib. 
cxcauf  m  polTclf  cat.  Ad  qucm  vlumadiici  iS:  ccncari  potcft,  ^^ltone 
hy^oteciriity  qux  cx  dcfunici  contradu  proficifcitur ,  bona  tantum  h^- 
icditariaobligan  (.S:  afHci ,  a  dic  vcl  data  gefti  contradus :  non  autcm 
affici  coeccrabonahxrcdis,quoniamhfccrcditorih^rcditario  pignori 
&  hypotccae  non  func  obligata  pcr  Iblam  adicionem  hf  reditacis ,  cum 
pignoris  &  hypotecjeobhgationbnconcrahaturnifi  ex  conuentione, 
velnifiIexpignustadt^conftituaci.i.D.depignor.  Quodfi  verum 
e(l,  perfbnalis  tantiba*a£)30  ,M»^orec4rMM>c«rmi re^A<e>Wtf ,  cre- 
ditori  competet  aduerfus  haeredem:  nifipericqucatem  obhgatione 
auc  fententiam  bona*'quoque  CGececa  K^redis  pignori  neaca  unt  pro 
debico  h^reditario,  vt  in  vm  tralaririum  eft.  Hinc  fequitur  huius  a* 
^tioms  hypocecarif  tempus  atque  vim  In  ccetera  bona  harredis  cedere 
nntiim  a  dieillius  nouz  obligarionis  yel  (entenrix,  quae  omniahfre* 
dis  bona  pignori  (iibiiciat  hf  teditario  credicori.  Hoc  rationeiuris  cer* 
tum^fi»  itiu  iQ  conttariummoribus  pr9cipiatvrj/M5^/V»«r/f  ade^i^g» 
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contradum,  obligarcbona  omnia  iKcrcdis ,  vndecuytquc pronem.tnt ,  vt 
loquitur conluccudo  Andium:  tamccfi  iuris  &:cquitatis  rationontc- 
ratjVtpignus  a  dcfundo  contradum  m  fuis  tantiim  l)onis  producatur 
adcoctcrah(^rcdis bon.ijCi pignonnunquam luppofica.  Ncquc  vfqua 
rcpcricsaditionc hxTcditatis  inducipignoris  &:  hypoccc.vobl!gatio-  ■ 
nemin  bonahxrcdisadcuntis.  Addc,qu6dhxrcdisproprios  habcntis 
crcditorc5,propna non  harrcdicanabonaijs  tantum  crcdiio  ibus  obli- 
gantur,  non autcm  hxrcdicarijs  crcdicoribus,  6:  hoc  cafu  {cpararibona 
propriah^"rcdam,ab  hcrcditaiijs  bonis,cit.  D.dcfcparat. 

Scdad  rem.  cum  dicimus  hypotcca:  ius  ctiam  c\Yc  mdiuiduum  vcl  ''^f** 
indiuirumaducrius  ha:rcdcs  dcUmdi  dcbicoris,  quiacx  pcrfona  plu-  "jjfX» 
rium  haercdum  non mutaturius  &conditio  obhgationis  indiuidua:,  mnfrod» 
etfi  non  cx  natura  fua,  fcd  tantum  cx  conucntione  fit  indiuidua,  arg.  ■ 
lcgisi.  §.i.  D.dc  vcrb.obliff.  hocdubitationcm  habet,  anobhgario 
per  dcfun(Stumconcra£iarubnexu&prehcnfionc  corporis  ,tranfcac 
cum  eo  iure  6C  nexuaduerfus  hf redem,  ica  v.c capi  &  nc^ti  poilit  ob  xs 
alienumhanredttadumy  Barcolusaffitmacin  1.  poftulancc,  D.  ad  Tre- 
bellia.  Concca  Barcolum  ver^ (enciunc*  Alexander»  Ia/bn>  &  ahj  i n  1. 
U  dece0ent,  D .  qui  (aciid.  cogant  nam  cale  paftum  omnin6  perfbnale 
efl,*necadli«redemproducicar,not inl.iaemD.de pa£b.  Quemad^  nntM 
modum  nezus  corporis  i  defiin^lo  non  ctanfic  concra  hxredem ,  ica  C!!r^* 
necmiffioinpodeffionembonommhsredis:  Concraquem  ab  exe- 
cucione&bonorumau^lionecredicormal^ihciperec,  quamuis  con- 
tra  defun£bim  id  ei  liCuiiTe^  iure  incrodufto  per  incerpreces,  acque  v- 
farpato>  quoquideminftrumeaca  qux  vocanc^miir^AMtf  feuauchen- 
cica&publica,effedum  dc  execncionem  habenc,  ab  inicio  &  prima 
£rpntc  captis  pignoribus  U  direpca  fupelledile  eius  qui  eo  inftnimen« 
to  obligacuc.  quod  genus  execucionis  noii  procedic  concra  hxredem>  - 
nequc  obligacam,neque  condcmnatom :  &  iurisrcgula  ef):,^A  exeat- 
U9H€^fequ^st$one ^ auBioneho»mtmnonincipij  vt  vulgo  dicicur  ex  1. 
I.  vbi  Bartoius,PauIus  Caflren.&^lijnocC.decxecut.  rciiudic.l.vn. 

deprohibiti  (equeftr.Quamobrem  credicor  dcbec  hzredem  in  ius 
Vocare»  vcaiudice  contra  cum  ficut  contra  defundum  pcrmiccacur 
cxecucioillius  obligacionis.  Baldus  in  hpcr  diucrfis,  C.  mandaci.  Id- 
que  ius  recepftim  c(l  moribus  plerifque,  vc  Blefenlium ,  Pidauorum> 
Parifienfium,  a^quiiTimc:  nAni  qui  vocatut  vc  hxres^pocenc'  excipere 
ie  non  clTc  hfredem,  Ce  h^redicaccm  adirc  p  cr  i  nuencarium,  vcl  rep  u- 
diare,  &  aiiapekempcoria  ex  IneccfTariis,  D.  dc  acquir.  h^red.  I  deo 
fiacimabiniciocontra  eum  non  eft  ab  execacione  incipicndum!  ijs 
moribus  cepugnabat  oHm  conflitutio  anni  15^9.  arc/i.  iuadente  leg^' 
5^celhrioPoyctoAndeg»uenii>&  Andeg^uomobibmnceitoo      '  • 
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qaolicecab  execudoneibdmindpeteadiierrus  hftedeOL:  qmfilioc 
modo  eattti:  obuiam  lidgiofis  fhiftadooibii$it(rediim»  iblndonemb 
iudidum  &  condemnadonem  decrecandum.  Sed  ea  'confttcuao  fu« 
blaca  ed  poftedore  Hennd  x  P.egis,  anno  11^49.  menie  Mardo ,  eoq; 
iure  Galla  magis  veitur:  baftcuus  de  execucione  obligadonis  iiypo^ 
jtecaris  coQttahzredes  debitoris. 
iM DecerciispoireiTohbus ,  adquoscxaltaquam  hxceditariacaulade- 
4rw«^»ir«f uenennc  e^  res,  quas  dehinccus  ancea  pignoii.oDheauic.  Cercnm  eft 
fi^    in  hisrebus,aduer&seos  hypotecx  ius  eireindiuiduum.  quare  plu* 
res  inueniancnr  certij  polfcirores  &  domini  rci  immobilis  pignori  fup. 
.po(icf,quainuis  credicorinon  finc  obligaci,  ncc  h^redes  finc  debico- 
ris^  camen  crcdicor  poceft  vnumcxpolfeirodbus  quem  elegeric  con- 
ucnireaAione  hypocecanla  non  pro  modo  &  valore-agd  vei  fundi, 
quemiUedcrebus  oppigneracispoflideCyfedin  folidum,  vccocum  dc* 
bitum pr^Ibct  veicedaiLpignorc  i]uod  dedoec, i.  i.C.  ii  vnus  ex  plo- 
dbushftedib.  hunc  vufgusappeUac  cerdttmpo(rc(rorcm,quinonce- 
dicpignori  nifi  pod  excuHas  tacultatcs  dcbitons  dc  Kaeredu  ciuSyanch» 
hoc^  C  dep^odb.iiigredes  aucem  debicoris  non  fic  Itberarencur,* 
quamuis  pignoricedete  vellenc,  vc  diximus.  his  confeqnens  cfl  vnn 
exiistertiispofleiroribus    ex  hxredibus,  quifoluic  parcem  debiti» 
non  camen  arolidiexadionelibcrari^acnihilominuspofTccrcdicorc 
accrciopofTcfrorctotuidquod  dcrcbus  pigncratis  tcnct  aiJocarc,Sc 
diftrahcrc  adionc  hypotccana,  1.  fi  necclTanas,  J.fivnus,  I.  folutum, 
creditori,  D.dcpign.act.  1. 1.  C.  dcluitioncpig.  nifi  crcditorfoi- 
ucntis  partcm  nominatim  rcccpcrit,  linc  puotellauonc  \'el  cxccptio- 
nefoiidi,  vtaiunt,  tuncenim  cxtcrorum  duntaxat  partcs  oblig^tio- 
nifupcrfunt,  contracxteros,noncontra  hunc,qui  ficpartcmiblui^ 
^2,. §,  fi  tamcn,  D.  de  vcib.  obli^.  1.  fi  creditorcs,  C.  dc pa£^:. 
tfj^rcM     Poft  vetuftosquofdam  inrcrprcrcs,conructudo  Turoncnflsaitin- 
^J^jjll^  diuiduam  cfTc  tantum  generaicm  iiypotccamcum  omnia  dcbitoris 
bonagcncraiircrpignonobliganturl.i.D.  dcpign.  Scd  non  cffc  in- 
diuiduamhypotccamfpccialcm,  qua  fundus  vnus  fpccialitcr  pignori, 
dacur,  vtm  1.  2.  C.  de  pign.  quc  opinio  iun    rationi  rcpugnac  aluf.|; 
moribus  S£ fentcntiis  omnmm  auc!)orum,quibus  omnibus  gneralicer 
dicicurhypocccam  iinc  diftinAionc  cffc  mdiuidua^  vt  Bbcnus,  loan. 
Galius,  Molma:us,  Matth^us  de  atfli6lis  &  cxten  omncs  fcripcorcs 
forenfes  craduut,  reic&a  concrana  opmione  Iphanms  Fabrim  L  i.  C. 
fi.ccrt.pec. 

Ahoeciammodo,  rcs  &  obligatio  quamuis  diuidua  cfficitur  indi-  • 
(TiWc^.  Uiduaperconucntioncm,cumplurcsrcifuntftipulandi  &  crcdenJi: 
vcl  piurcs  cci  proouctendi  ac  dcbendi.  Naoi  cxpiuribus  rois  crcdcnd^ 
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iingaUifi(bti<liunlubenci^ODeiD,  &i{»roramiMtredes :  Similicerift 
.ptaribusreitdebeiidxfiiigali  cen^tnr  ia  iblidum>  &  h^rcdes  eonim: 
quiafinguLm^lidamreiobligaacitr»].    vbi  glofla»  D.  de  duobus 
reis.  CicmeamconuendonemplanpBfiiaBiobligaci  pro  re  dioidua, 
cenencur  pro  virilibus  (uis  porcionibus  1.  reos,  s.  vlt  D.  de  duob.  reis, 
iicucplures  vn&  rencenci&  cottdemnaci> I.  Pauius,  D.  de reiudic  Qu^ 
iincauccm  res  diuiduae  fiipiaditem  eft:  Pluresaucem  rei  debendi,  ta 
«nenc&riniblidamfinguii>fiezprefl(^idpromi(«tinc:  quocamcn  cafii- 
babencbeneficium  diuifionis ,  pcr  quod  credicor  coii^eUicur  esdgere 
6£«xcttcercalio$ correos> fi fincibluendo»  8c  Gnt  prie(ence8> boc e^    .  ^  ' 
incca  p"ouinciam&cerricoriam;;nifi-raIibenefictodiuifionisiidem:  -^* 
'  xei  renunciauennr  cxprefs^sVC  colligicur  ex AuccACica  de  duobus  teia^  ' 
&€xauch.defideinfiorib,cum  gioflis  Incerprecum.  AdduncPR^rojl^  ^ 
tici  cx  Curiarum  rupremaram  aecrecis>  renunciactoncm  iacelligi^pcr 
\xxc  cancum  verbainflrumenco  fi:cipca> Rtosf^efubikarttAbellArticiHrip' 
diHioniy  mfoltdnm^  fine  dtuiftone^  Quamuis  non  fit  exprefse  dcfcripca 
senandatio  &  rcpudiacio  bencficij  diuifionis.  Similiccr  HdcimQorcu  ^i^tn^*^ 
reo  teneniriniblidum  iure  Digefiioram :  (ediiabec  bene^^ium  ordi-  '^'''^"* 
4iis ,  in  hoc  vc  prim^  excuciancur  rei  fiuulcaces :  nifi  buicqttoc^  bc* 
tieficioftdeiufibrrcnangiauecic.  Idem^oquc  in  omnibus  qui  {])o- 
ponderunc  pro  alijs fc  folucuros,  vt  cft  rn  ciculisde  fidciuflbribus ,  in^v  •  ,- 
•Cod.  Inflicucionib.&Nouellis,  dctncicuUsdecondit.  pccania.  Sutt*  ] 
gulirciusefi  infidciunToribusiudiciorumJ,  veliudicialibus,  vcaiunr,  j^l^ljHl^ 
caucionibus:  fingulos  i  n  (bhdum  cencri  cciam  reo  non  cxcuflb,quana- 
uis  ncc  cxprc(sc  nec  cacice  rcnunciaueric  bcncHcio  diutltoniS)  ordinis» 
& difcuflionis :  idqiic  propccrauthoncaccm  & cilorcm,  vcloquntur,  . 
iudiciorum,not.in  1.  S  mcimus,  C.  dc  vlur.  rciiudicacx,  loiian.Faber,  * 
in  §.  fi  vcro  ,  mftit.  dc  facildat.  Ratio  fubtilis  cft  apud  B.ildum ,  QujA 
henefa up^i  ordmis ,  diairionis,& difcufrionis,  debcacopponi  anrccon- 
dcmnationcm,  poftca  non  ponit :  ac  tidciufTorcs  iudicialcs  qui  bcnefi- 
cium  illud  txprcfsc  non  rctincnc :  poft  lcnccntiam  in  qua  ipopQadc* 
runt  &  ludicaci  iunt,  dc  co  bcnchcio  cxcipcrc  non  valcnt. 

Quxfitamcft dcpluribus  rcis  dcbcndi  obiigatisin  foIi  Jum  fub  fpc  ^""ftxmt 
fucurcC  numcrationis  vni  ex  illis  poft  tacicndar:  qua  demdc  fcquta, 
corrcusalter qui  non  rccepit,  in  loiidum  conucntus,  petit  pnmo  loco 
cxig!  &:cxcuticorrcuni  cuitocapccuniafuit  numcraca  :cxemplo  tu- 
torum  pluriumin  folidum  obli^atoi  um^cxquibus  primo  cc  nucniun- 
turtutorcs  quicutclam  c;ciTcrunt, .itquc  rcs  bon.immoris contrc- 
tV.irjnt,  vtnot.int  t.  dcdiuidciidatui..  A  Jdc  rationcin  lcgis  r.  quo 
quiiqucord.  conuenic,  lib.  ii.  Cod.  ciqtic  lcntcnci  .  icccdit  Uart.  in  1.  ^  ..1; 
5.  §.i. D .dc  duob.  tois.  Quajuuis  ea opinio  dci cudi  u cqucac>  ii  calcs sci  i--. 
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auc  fidoiuiTores  renuntiarinc  beneficio  ordinis,  diuifionis^&difhiP 
"  fionis,  vr  vbre  notac  Paiil.  Caftrenfis.  liiius  chefis  datur  deoccurric 
apta  hypochefis  de  ijs  qui  cum  marito  {cCe  seos  in  folidum  conftitunnc 
"  peainix  dotalis  coUocan^  vd  reddendac ,  foluto  matrimonio»  quse- 
que  {q\i  marito  Humerata  eft: 
Pluribus  reis  debendiin  folidum  oblieatis  iunguntur,  &  in  {blidum 
etnimfidi  quoquetenentut  vniusmmons  tutotes  plures  acndeiufloreseorQm, 
hjfmk    quotiestucelaincer  eos  diuifanon  eftaludice&nominatoribus^nec 
a teftatore,nec a lcge,  not.  DD.poft glolTa in  Autet. de duob. rcis , in 
verbo,  Cederty\,2,,  vbi Accurfius,  C.  dediuid.tut.  Idemdiccs deaffir- 
Jffirmd.  niatoribu$tutorum,quifideiufibrumlocumruftiuent:  quiaculudex 
'cW«  ^^^^^^  ^  tutorc  (atifdationem  cxigcre,  afHrmaruntenm efieidoneum, 
i«r.      i.Ciunoftcndinuis,  §.vlt.  D.deiideiufi'.mand.&nominat.tut  1.1.  §,& 
Magiftratibus,  D.de  Magift rat.  co n u cn.  Hos  yulgusmale  vocat cer* 
tificatores  ,qui  non  rcos,  icd  fidciufibrcscaucnteileidoneos.  Etnon 
vtiquc  ccrtum     quod  ex  ijsiodsnonulli  colligunt,  ccrtificatoresil^ 
.  los iudiciales  ni  roiidum  teneri  fingulos  fine  bencficio  &L  exceptionc 
ordinis,diuifionis &  dircuirionis.  Quanquam ^rum  opinioin  fifa  & 
xrarij  publici  pecunijs  cxigcndis  Jiodie  icructiir. 
jrtnMJM-     Nominatorcs  vcro  tutorum, (iquidcm  a  tutorc  fidciufrorcsido-. 
t^w-  neosnoncxcgcrint,  iurcciuili  funtloco  fidciuirorumjatque  infoli- 
dumtcncntunn  prxdiclis  titulis:  quiadcbenttutorem  nommarc  qui 
(atifdct,abc6ot]ciacild.itioncni  cxigcrc,^  conon  fitifuanrc  aliiim 
tutorcm  nomin.uc.  (^odfi  onijctant  rcorum  &:  fidcjuflorum  loco 
xctfliirimc habcriLur.  Idquc cura dubuim  cllji  tutor  poft  hictus  lit  non 
idoncus :  dcbucrunc  cnun  cu rarc pupilli jdHAmjorfy  atquc m  tuto- 
risadminiftrationcm ,  vircfquc  &  facultatcs  quotidic  mquircrc  ,  ac 
labentcm  facultatibus,  vt  fufpcduin  rcmoucrc,  I.  Non  cftjibi,  Quomm 
,  ofpcij  futt,^c,  D.dcprobat.  lioc  nontancum  Roniani  iuris ,  vcrum 
ctiam  xquiratis  naturalis  vatio  vrgcr,  cx  I.  Exaflc/rcs,  dc  fulbcpt.  &:  ar- 
car.  lib.io.  Cod.l.i.  Scl.i.dcpcriculo  nonunacorum,  lib.n.Cod.l.  fu- 
pcr  crcandis,  vbi  gloffi,  m  vcrb,  i^c/  doimnicXj  dc  uuc  hlci,  lib.io.Cod. 
vbi  nommatorcs  tanquam  afhrmatorcs  xlliinaHtur ,  &:  pro  nominaro 
ab  ijs  obliiTancur,  Eoruir.  locorum  vim  non  cflugiunc  concraria:  opi- 
nionisauthorcs ,  cum  rcipon  Jcnc  jbi  noiuinacorcs  cx  fui  muncris  pii- 
biici  ncccilicacc  nominarc  fulccptorcm  idoncum  tnbutorum  ,  uico 
cos  tcncri  in  fublidium : idquc  no  ita cllc  m  nonunatoribus  tutorura. 
Quod  ciTugiumleuceft^cumtutorcm  cllc,  &:  tutorcs  nominarc  ac 
crearcmunus  ritpublicum,cuius  etiam  nccclfitatcagnati  &:  cognati, 
imuijs  dcficicntibus  vicini  aftringuntur:  vndc  miltis  tutorum  no- 
minatoribus,  non  nunusquaminpnefacis  cauia  &:  nccdlitas  obliea* 
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EX  CONVETIONE.  z88 
tionis  eH;.  Haec  vt  oftcndammlpecie  propofic^^  non  benc  gcnera.  2>«  fMar« 
Jiter hodie  dida  nonnullis  nominatores  non  ceneri  pro  tutore nomin.i'  " 
to  ad  inopiam  rcviacl:o,(iquidemls  elfet  idoneus  tempore  nominatio* 
nisjl.noneft,D.deprobauon.malcinid  cicaca.  nam  iis  aduerfacur, 
quiniqiio  coercet  nommacorcs,^iior«w  cfficii fuitprouidere,  *vt  idone^pH" 
pilfocaueretnr.  quodiinon  fcccrinc  ncc  fideiuflbresidoneos  4  tutoii- 
bus  exegehnt,  ac  rufpe  Aos  &  tabafccnccs  non  remouerint,  quis  dicet 
eosnominatoresnonteneris^libcrarihoc  pL^textu,  quod  rcmpore 
nominationis  cutor  crat  foluendo,  quaiiculpavacuiiuit.''  Imoculpa 
fuic  a  cucorc  fidciuilpres  non  exigcre  vt  iurapr^cipiunt:  maior  culpa, 
fB/pcdum&labcncem  non  rcmouere.  Sane  n  tutorem  idoncum  no- 
minauerinc,  dacis  ab  co  fidciuiToribus,  ii  poHea  tutor  &  eius  £deiu(Ib- 
res  fubico  cafu  labancur  facultacibus,  nequeidprouidere  &  cauere  fa- 
cilc  fiiittcntaripotcftjhocpcriculuniiadnominacoresnon  pertinere 
arg.  ^.rubridLuia,  inftit.  dc  latifd.  tut.  vc  ncc  ptrtincbit*  fi  cucorcm 
idoncum  non.maucrunc,  qui  tcmporc  dcpofiti  officij  ciat  folucndd, 
vcrum  tardius  dc  ncgligcntcr  cxadis  ab  co  ranonibas ,  interim  deiiit 
eilc  iolucndo,  arg Jcgis  £x  quapciibna,  C.  de  probat. 


DE  INDiyiDVIS  FE^VDI  PR^ST A TIONIBVS. 

^§SS  tradatus dc iis qu^ cx conucntione funt indiuidua,quam- 
^irw?  uis  ruanaturacfrcncdiuidua,pcrtmctadfcudoruccnru<?,  rc- 

^  dituSjobfcquia&prxftationcs  rNamfcudum  ncmo  dubic.it 
oriri  cx  conucntionc  dommi&:  vaflalli.  Feudum  cnim  donaric>  &  con- 
celfio  cll  ,  Pcr  dominum  facta  vadalio ,  fub  oncrc  fcud.ili<;  .TlinuLis 
rccoi^nicionis ,  pro  rc in  fcudum  daca prxllanda:.  Vndc  fcudum  incjr  •  •> 
contraCtus  numcratur.Fcudaliadcbita  vclobfequia  ^n:  (cruicia  li  in  rci 
indiuiduc dationcvftfentur:  Itcm  /i  in  facto  indiuidiio  confiflanc, 
clTc mdiuiJuaccrcum cdjatqucinfolidum  dcbcn &*cxigi:  Siuc  linc  , 
plurcs  pro-nilibrc;  ac  dcbicoics  vallalli,  Ilucplurcs  hxrcdcs  vnius  dc- 
bicoris:  Siuc rcrcij  f-^oirciforcs  rei  teudalis  olim  conccirc  in  fcuduni 
fub  lcgc  &:  oncrc  ccrrx*  pcnfitationis  &l  feruicij.  Quod  fi  dcbicaobrc- 
quia  cc  lura  feadalia,  liuc m  dado,  fiuC  m  facicndo  £tiit>rcm  fua  nacura 
diuiduam,  vcl  fadum  diuiduum  contmeanr,  vtrum  intcr  huiudnodi 
(ubdicos,  vail^UIoSjdcbicQrcs  plures ,  finc  quoque  diuidua,  olim  qua:*  - 
fitumeft.  quojdattiaetad  plutes  reo$,&  promiiTores  va(ialIo.s,quibufi 
i  A  (biidum  &  indiiiifiiAi  res  data  eft  ifi  iieudum ,  pro  qna  cenfum»  redi- 
cum»  obfeqiiiuro  pr^Oare  debeanc,  vel.  etiam  condeomati  fint. 
certumeft  indimduam  eflehancobligacione,  &  (Ingulos  promiifores 
vdcondemnatos  iniblidum  teneri  Eadcmcatione  G.  reorum  illor^ 
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ikaerec&sremmfeudum  dacam  diuiiennc,  nnguii  in  foliduffl  ccncbun-^ 
ciu  ad  incegrampeDficationcm  cenruS}rediCtts>&  obie.|uij,  veireniicii 

fcudalis :  nam  cx  peLlona  hxrccium  nt)n  mucacur  condicio  indiuiduae 
obligacionis ,  1. 2.  dc  vcrb. oblig;  Quod   cerctj  pofleilores  (inc  qui 
.    feudale  prsdium  a  vailaliis  nadifinc  excauiaempcioiiis,  permucacio- 
xiis»  &  fimilibus  cauiis :  vdqui  fuccederincijs  ad  quos  res  ieudalis  pcr- 
uenic  exijrdem  cau0s»  iuvcillideea  reprimikn  cum  dominolendi 
non  concraxerinc :  ica vcrecognicionibiis»  pr^ftacionibus  &  iemicijs- 
fcudalibus  obli^cncur  eacemistannbnquatenus  &  quamdiu  manent* 
rei  teudalis  poflcnbrcs :  an  pro  ea tancumporcionc  fcudi  quauLquiiq^ 
Cenccpro  diuifo  ccncacurparccracenfus&fcruicij  prxftarc. 
*  lus ciuilc dicic  ccnfum ,cribuca, capicacioncs,  pcnficacioncs  publi— 
cas  a  fingulis  pro  fua  tancuin  vuili  parte  fcu  capicacionc  &  ccnfitionc 
dcbcri  &cxigi,,  non  ju  tolKium,  ncqucaliumpro  alio  conucniri,l.Cu. 
poircllbr,  &  cot.tic.  D.dcjccnlibus,  1.  Mofchis,  D.dc  lure  fifci.  Gcnfus 
ifl:c  publicus  in  cTrarium  publjciim  tcrcndus  cxigebatur  pcr capita :  at- 
quc  cnam  pro  modo  agrorum,  vidc  notata  m  titulis  dc  cenfibus,&:  in 
tit.Clincccnfu,  vclrchquis.  Idcm  dices  dc vcdigahbusagris,  tam 
jgnvtdi  popuh  Romani,quam  ciuitatuni  fcu  municipiorum,dc  quibus  dixi  ad 
laiti,    ■  tit.  h  agcr.vcdii^.  pct.  Quod attinct ad  vecbgalcs  &  cn^phitcuticarios 
agros  priuatorum ,  pro  quibus  ccrtapcnfitatio  prxftabatur,  niilquam 
rcpcncs  id  vecligal  lcu  canoncm  iUum  cmphiccuticanum  fuiilc  indi- 
uiduum,  ncqucfinn;ulos  pojTcHorcsin  fohduin  hiiTrc  obligatos.  Qua- 
Broprcriniisrcgula  uinsccrtaobtincbit.  u/fw  oUi^/.aiorum,  Siresde- 
oicapartmm  pr^flationcm  mrcciuih  rccipiat,  circ  diuidua:ii  non  rcci- 
piac  cflc indiuidua,  dcniq; cx  rci  dcbita:  natura  da'idua,vel  indiuidua 
dici,  idquc  tum  m  dandi,  tum  in  facicndi  obhgauonibus.  Cciilu  aucc, 
obfcquiu  &rcru)tiucx  tcudo  dcbitu  noncflcpubhcumfatisconftac, 
nifi  dcbcacur  Rcgi  vcl  Pnncipi  tuprcmo  propter  fcuda  &C  patnmonia 
Rcgia.Non  licimnfcrioribusfeudisctia  rcgajibus,fcilicct  Ducu,Mar-- 
chionum,  Comicum,  6«:  limilium,  quibus  acqucctiam  corum  vaJlaliis 
Rcxdcdithabcrc  lus  vcdigahs,  fcruicij,  ccnfus,  tribuci,  varixque  pc- 
fitationisinfubdicosfuos,6t  in  rcs  fcudis  fuis  fuppofitas;  nam  pcrfona 
Rcgis  cft  fons,  origo,caput ,  &c  quardam  caula  primatcudoru  omniu. 
lcmjki      £rg^>   iuris  '■nulis  rarionem  ccncas,  cnbucum,  fcruicium,  ccnl  us  &c 
STXm^  P^^^*^**^  feudalis-diuidua  cric,  ncc  fingulo s  poflcflbrcs  in  folidum  o— 
bligabic:ni(iresqu2debecurrua  nacura  ficuUiuidua,pucafiprsftan- 
danc  domino(eruicus  quaedam  indmidua,  fiobligaciogeneriseciam 
indiuidua ,  vel  eciam  fa^  indiuiduialicnius :  na  docuimas  obligado-  - 
.  ncs  dici  diui duas  vei  mdiuiduas  ex  condicione  &  qualicacerei  in  obl^  - 
gacioncmdedudXf  mfif|raecerea!ipccialipado>  vcilcge  caucum  iit: 

"  '  domiao»^ 
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"domino,vtindiuidua,  vcljndiuila  ricfolutio  fijpneftatio  rcidebir^», 
quamuisalioquiindiuidux,  vtante  diximus,  vtJcacur  indiuiduum  cx 
pado  &:  lege  fcudi.  Taleaucem  padum,  talis  condicio  non  apparct  *  . 
in  ccnfibus  &c prxftationibus  fcudalibus ,  ncc  in  Iibris  fcudoruni.Qua- 
mobrem  Ci  ca  iura  contineant  rem  alioqui  fua  nacura  diuiduam,crunc 
quoquc  eaiura  diuidua.  Hocfcquncurquadam  Gallixlcgcs  munici-  . 
pales,  qua:  aiunc  vcrc,  cenfum  cfTediuiduum.  ncqucijs  obftacquod  ^*^!!* 
quidamtcncarunc,  fcuda&iura  feudorum  mlaliudcire  quam  fcrui- 
tutcs>quas  coftac  cflc  indiuiduas :  nam  illud  falfum  cft,  vc  docui  cic.  dc 
feadis,  &  conftatex  parcium  cnumcracione:  namfcudalia  iura  cfTe 
fcruicutes  perfonarum ,  ncmo  cam  fupinus  cft  qui  affcrac  y  non  func  c- 
tiam  rerum  fcruicutcs ,  quia  domino  feudi  res  fua  non  feruit,iuxca  rc- 
gulam  iuris:  Item  non  rei  &  przdio ,  fed  domino  feudi  debccur  da- 
turquc  cenfus,tributum^homagium,&(imilia,  Niletiam  obilat  quod 
cen(us6£^reditus  omnisfcudarius  Gt  reaiis  vel  ius  reale ,  quod  afHcit 
ikndum ,  fequiturquefiitidr  pofleflbrem ,  cxL  Cilm  pofrefTo  r ,  D.  de 
€eiifib.&;  l.Haftentis>-D.  de  v(iifra£tu,  vndcpro  rcliquis,  vulg6,^r. 
retsg^s^mtcdd  temporis  nottus  poileflbr  tenetur  ratione  illius  fbn  dj> 
£U  Cum  pofleflbr»  cuml.  Omnes ,  Cod.  fine  cenfu  vel  reliqu.  Nec 
oniminde  efficitur  cenfiim  eflcindiuiduum  ^nifiexprefTopa^^o,  vd  - 
kge&lbnitoid  cdiatumefrct,  vtante  dixi 

Qtti  contri  fcribunt  cenTum  feudalem  efle  indiBiduum,  vt^pecul.  - 
fft.delocato..  Decius  in  confiL&alij  quos  refeit  Molinfus  in  ^on-^^^^^ 
^ei!ad.Pantou  iunan  videntur  hoc  argumento>  qii6d  domiaus  feu* 
4t(iib'vnocen{a>vniciiblutk)nepi»(nndo,remiuam  . 
ief€Setradideiit(iio  vaflallo^neque  hocdebitum  pofteafieri  diuiduu 
^varijsperfonispldrium  hi^edu,faccefrorum  &po£[eflbru>arg.Iegis 
i.^.i.D.ae  vetb.obli.iedid  fblum  deindiuiSTuis  naturijnodedimduis 
ftnbintr ,  vt  larpe  diximus.  Alij  pu tam  cen(um  feiidalem  efle  indini^- 
duum  exfitionehypotfeae,  cui  iubiiduntur&obliguiturpr^diafeu- 
doieruientia  pro  fofucione  feudalium  penfitationum :  Hypotecaau-  - 
rem  /it  indiuidua,  vt  diduro  efl ,  eiufque  vis  &iatio  £idet  qnoque  ' 
indiuiduos  rcditus  feudaries,  vel  fundiarios,  vt  vulgus loquitur,^o/if-  - 
rMyLatine,vefaitob  folum     (undum  debita.  Idcm  efl  in  (implid 
hypotecauio  reditu,  vocantjemptitium ,  feu  pecunia  conflitutuni;  •    .  ^ 
rgitur  fiextcnt  poircfrores  plurespracdij,quodobnoxium  eftccnfui 
leiidaria,  fundiario ,  emphiteuticario^d^  hypotecario :  iiuc  harrcdes  > 
eorumiUudpzaediumintcrlediuidant,  non  tenetur  dominus  fuum 
ccnfummfingulos  diuidcrc;  arg.IegisPadorucceirorcim,C.depa£^. 
fed  afingulisexiget  folidumrationc  hypotccx ,  vcl  pa6lo ,  vcl  mori» 
bus  i:on^tutse>  vcfcniic Accurfius-^ JBart.in4.Mofchis,  D.  deiure  ^ 
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firci.  Hinc  mulca:  confuctudincs  vuIg6dicuntcai/«;  pmputsoim  & 
-     rccognicioncsoninc#feudaria$circindiuiduas,&  aiingulis  vaffalUs, 
aucfubdicisin  folidum  cxigi ,  ncquc  libccati  vnnm  quipropartcfol- 
/•if »1  Un     ^  paruic,  fcd  rutfus  pro  folido  cum  conuenirl  Dura  coninctudo, 
ilnTS^  Mos  tyrAnnm  plcbcm  linW  conficicns  &  dirtpicns :  cui  mori  tcmpc- 
^'"^»*'  lamentfi  aiFecri  dcbere,  antebcllaciuilia  Galliacii  quonda  pl^riqi  pr ii- 
,nd.,.d^o.  j^jjgj^  ^  cUriflirai  I.C,monuerun^,vt  a  patre  opt.  iuris  omnis  v- 
SX^'  fuscofultiffimo  didici,ficutaIiainnumcca.Hoc vcro  vnum  foretlpqui 
(rimum,vtabcovaflaUo&fubditoqui  fuadic  porcioncm  fuamprxfti 
tiflct,  fuperfluifolidu  non  exigcrctur,fedtantumabalijs  negligcnti- 
bus,eoruinque  fingulis  in  odiu  fux  contumaciae  fohdum  cxigi  poflct. 
r  t:ut  if     Csctcriim  fi  feudorum  prf  ftariones,  cenfus^obfequia,  dc  iunilia^  vt 
hnyjLu'  dicitur,parciumprxftacioncm  non  rcdpianc,  multo  magispoena  ijs 
L  aif  U.  gjic^^^  Nifiudsepr^fltntHr ,  critindiuidua,  &ialbiidum4ebcbitur 
3Ir^  eciara  pA)  minima  parte  ccnfus  6c  pcnfitarioilis  non  cxoluca ,  vt rario 
iuris  ciuilis  pr^cipic  in  obligationcrei  quamuis  aUoquidiuiduaf,  vno' 
ex  pluribus  dcbicoribus  partem  fuam  non  dancc,comm;cti  pocnam  in 
folldum.,  idquc  fcudorum  moribus  obfcruatum.  Hicqu^rat  aliquis 
noninuriliccr,  fi  cxpluribusrci  fcudalis  poflclforibus  vclidcbiroribus, 
nonuUi.putiddo  veitrcs  in  folutionc  ccHarunt ,  an  quifquc  corum 
incecrtam  poenam  &  mulilam  toram  dcpcndac ,  ica  vc  illi  crcs  triplum 
iiliuspaenx  infcrant?  Hucafiirmandum  vidccur, quia  lex  dicic  vno 
ceflante, pluribus  ccflantibus,  aducrfus  quemlibct  in  folidum  pcenam 
fommicci:  Scdcconcrario  vcrius  cfl  vnamtantum  poenam  non  duas 
autplurcs  dcberipro  vno  ccnfu  non  foluco  :  nam  abinicio  lcx  feudi, 
vcl  cciam  alcerms  obligacionis  fuit  humfmodi,  vtcoto  ccnfu  ccrta: 
pccuni^  vcl  pcnfjcacionis  ad  dicm  non  foluto,pasna  ccrta  pcndcrcrur:. 
•    quo  modo  m  tocumccnfltm,  in  totam  obligacioncm  li  non  pr^ftctur, 
vna  pocna  dicl:afuic,  non  in  fmgulas  dcbiti  non  foluci  portioncs ,  fin- 
^ulc  nc mulcipliccs  pQcn.c  fancitx:  Quarc  pluribus  ccflantibus,  non 
plurcs  pro  vno  ccnf\i  &  pro  vno  anuo ,  (ed  vna  tantum  pncna  danda 
cft ,  vtcolligitur  cx  rcgionummor.ibas^idqucapcricis  rcrum  forcn- 
(iura  Cxpc  relponium  cft. 
Antiif«<*     Similitcr  cum  pcnfitatio, vclccnfus,non  vnicafolutionc, fcd  di- 
fitmf^f^,  uifis  pcranni  ccrta  tcmpora  penfionibus  prcftanda  cft ,  acquc  in  vnius 
cancutn  pcnfionis,  vulgo, Termini,  folucione  fueric  ceflatum ,  an  coca 
ptrna  in  folidum  dcbcacur  ?  Ccrcum  eft  debcri.  quamuis  in  parcis  can- 
cum  foliicionc  dcdciac  vnus  dcbicorum,  vc  ex  tradicis  fupcrius  de 
pocna  facis liquct.  An  vero ciim in omnibns anni, pcnfionibus fcu fw- 
mims  ccfl^itum  cft,debeacurintcgrapoenainfingulaspenfiones:  vcluti 
fidu£  fmc  jpcnfioncs  vcl  tffww»i,an  poena  dvpicX;  vd  du^pocng  ^ 
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miiltxdebcaiicar^an  vnatantutn  poenaprovnovniusannicenru  & 
debico  per  cei u  anni  cempora  diuiiim  prseftando.  Dic  verius  nou 
mulciplices  paenas,  fed  vnam  cantibn  pomam  prxfbri :  qiiainuis  debi- 
tor,  vel  eciam  dehicores  pJures,  ftacuctsinanno  penfionibus»  trnnmkf 
nihil praefticerinr:  quia  vnicus cfbannuus  cenfus ,  y numque  dcbitum 
aAnuam>  liccc  eius  folucio  in  przdaciones^di^^que  plurcs  diuifa  fueric: 
ca  cnim  diuiiio cen(ecur  EiAain fauorcm  debicoris ,  1. Cum  ccnipus,^  . 
D.deregiar,  Quarcprpcocodebico  velcenriiarinuojbecicciiuiro 
fct  penuones,  vna  cancum  poena  debccur,  qux  flaciniacqueprimo 
ceiTacum eilin  primapenfionepocericexigi ,  fi dominus  rcudi,&:  crc- 
dicorveiic,  Hxctumexinoribus,cumcxrcripcispcr  DD.  adl,Lefta> 
D.dcerc. pec.  &  ad  1.  Seia ,  D.  dc  vfuris, comprobancur.  Excra  quam 
ficaucum  eiTcr,  pro  qualibcc  pennone  non  pra:(hca,incegcam  pcenam 
dari,  ac  pro  H  ngulis  pcn(ionibus  6c  ceflacionibus  cocidcm  poenas  mul- 
cipiicandas,  U  Cxpius  cffc  prxflandas.  Cum  vero  in  idis  dics  inccrpel- 
lecproiiomineyacpocna  commiccacur  perroluni  diei  bprum ,  abujue  ■** 
vllapccirionc  :  poftdicm,&poftpaenam  commiiram  (i  crcdicorpar' 
temdcbici,  vclparccm  cenfus  &  folarijfimpliciccr  rccipiac:  vidcrur  k 
pcrnx  exactionc  rcccfTum  ,  arg.  lcgis  Poft  dipm ,  D.  de  lcgc  commilT. 
legis  vlc.  D.  dccoquodccrcoloco,  Bald.  inl.  Siplurcs,  C.  dccondi- 
tion.infcrc.  Confucrudnieslocorumfcudalcsalicer  mbcnc,  QmntTm 
alfquid dc  ccnCa  dcbico  reftaccandiu  pacnam  inccgram  dcbcn,ncc  cam 
rcmicci,  mCi  rchquum  folanj  vci  ccnfus  accipiac  domin'is  purc  64iiaa- 
pUciCcrabfquc  vlla  cxccpcionc  lcu  rcfn-ujttione pccnx  commifTa*. 

Ab  hoc  ciradacu  dc  indmiduis  fcudorum  ccnfibus  &:  Ibruicijs,  rcmo  '^/"^'^ 
ta  cfl:  ciuorllio,  an in  Familix^crcifcundf  ludicio  fcuda  Cmz  indmidua:  miZdlt 
dc  quodiccs  obitcr,  lapartes  nonjandijcuda^vcgali^  &c  maioia,vidcliccc /"'^"■^'«' 
Ducacum,  Marchionacu,  Comicacum,  &apudnonnuilos  Baroniam.  fi^*^' 
Quxfcuda  in  rolidiim  inccgradebcncaddici  vni  cancum  hercdi,  qui 
cocrcriscohxrcdibuslcgicinia  icuporcioncshi^rcdicarfiis  fupplcrc  cc- 
ncbicui  cxaliis  rcbus,  {icucmonhusrcgionum  varic  pi^^cipicur.  Alia 
vcro  fjudainfcriorapoccrantohni  diuidi  inccr  hxrcdcs,  vc  conftac 
cxlibris  fcudorum  ,  fcdid  vccicum  poltca  in  ciculo  dcpiohibica  tcudi 
alicnac.  &:  alibi  quodhodic  regionum  varij  morcs  vanc  dcfiniunc. 
H^c  quoaddmilioncmtamili^didafinccancum  dc  prxdiis  &:foli  rc- 
bus,  qu^-  in  fcudu  ccncntur  fub  hommio  vcl  homigio  vt  cft  in  fcudis,pr^- 
dia  vulgo  funcnol-^ilia,  qux  ccnencurnobiliccr,  vc  vulgus  in  Galiia-  • 
dicir.  Aliud cni  eft  in  prxdiis,agris  fic  locis  qui  lolario  cancum  vcl  ccn- 
fui  feudano  funcaftridi,  dicuncurquc cefuales, plcbcij  S>c  ignobiles  a^ 
gd^  Goilis  cenjtfs  &  mmtri^  quos  diuidimccrhqrcdcs  cjn  llac. 

'       .      .  .  Bbbij  . 
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AN  PARTIS  PETiTIO  ET  SOLVTIOIN- 

PVCAT  DIVISIOMBII  DBBITI. 

D  (iipeiiorem  diTptitationein'  de  iis  qax  cantihii  excociafttt 
&CQnaenttoticrunc  indiuidua»  vel  indintia» 
ftio: An  vno  cx debicoribus  ad ptftis (olactonemadmiiro, in- 
<lttcacuL'  dcbicidiiitiio:  Ica  vc  carceri  deinceps  pro  parctbus  cantum  ^iiis 
non  iBfotidnm  ceneancur.  Eaquaeftto  inal^  fierecin  iif  obligacionibns* 
quxnacurafuapacciumprffbcioncm  non  recipiunc^  vc  in  lisniicuci- 
bus,  in  obligacione ^cneris,&  in £tdis indiuidius:  na  in  iis  ccrcum  cft 
parce  rolaca  non  naici  liberacionem  pro  ea  cciampairce^bltica,  tanciim 
abeft,  vc  ea  psurcis  folucio  inducac  debiti  diuitionem,  vd  fupr^  docui- 
mus.  Igicur  ca  quxdio  canci^mpropofiipoceftdeiis,  qnscumalioqiu 
fi,*l^un-  fiia naturaftnt diuidua, camen ex conucncionc vel tacita vel cxprcfTa 
f-^'^*'^  indiuiduam  vclindiuifam  cauiaficqualitacem  acceperunc:  Vcriim  U 
'^'^'^'    quo  modo  cx  parcis folucione, tum  receptionc  voluntarid  cfilciantRr 
eiuidua  &  adpriorcm  nacuram  feu  qualicacem  diuiduain  cccurrant.  £- 
xemplum  cricin  debico  cenfualijteudali,  emphiccuticaTio ,  folario, 
Tul^us /i»iwi/.t»'/o,atquc  hypocecario,.vulgus  emptitio.     Si  quidem  illx 
penficaciones,  auc  pucftacionesm  dando  confiftant,in  dacione  vclpe- 
cuniae,,vel  frumcnci,  H andorum  vel  liquaminum  &.cuiuflibec  qunn- 
titacis,  quam  conft.it  n.itura  rijacfTe  diuiduam:  velcciam  confiftancm 
.  dacionc  corpods  ccrci,  aut  fpecici  certx,  quam  conftat  etJam  lua  nacu-. 
raclTcdiuiduam,  quactamcnomniavelexcontradn  vcl  cx  qualitatc 
neu;otijaur  dcbiti,  contrafuam  n.ituram,  fiantindiuidua&indiuiia,vc 
diclum  cft.  irt  lifdcm  lurius,  (i  plurcs  rei  dcbcndi  fefc  in  folidum  ad 
e.is  rcs  obligaucrint,  vcl  fiplurcs  iinc  hafredes  defunfti  dcbitoris  ii\ 
loiidum  oblip^ati,  fub  pignoic&  hypotccabonorara:ancrcditor  qui 
partcm  talis  dcBiti  ab  vno acccpit,  hunc  libcraflc,  & inruper  a  cxC£i;is 
non  nifi  virilcs  portiones  pctcrcponc  diccndusfit  . 
L.sicr«df     Hoc  varic  tradacur  ad  I.  (i  crcditorcs,  C.  dc  pad.  Cuius  harc  vcrba 
f")?'*''^  iunt]  St  credftorfs  fcflros^  cx  pxrte  debiti  admijtlfc  'juemifuam  rcj}rum  pre  juA 
*  perfonA folmntem prol>.tucritis,aditus  reSlorproumci£ pro  fux [>r:aut  tc^^ne.the^ 
pro altero  exigdtur^prouidebtt^  ex  qua  1.  omnes  Dodo.  cs  vcrc  cfHciinic  , 
credicorcmquivlcroparccmdebici  accepicab  vno  cx  plunbus  debi- 
.   ^oribus,cenfcripadocacico  renunciaflc  pccitioni  &  cxadi  jiii  folidi, 
&debicumfuumdjuififlrc,  quiarcsfaciic  ad  fuim  n.iriiram  diuiduam 
reucrticur.QuarcaA  eo  qui  ioluic  parccm  fuani  nil  piaiicrca  ptccrc  po- 
tenc :  acque  pro  rcliduo  dcbico  alios  pro  aliis  non  cxigcc  in  foluium^ 
fed a finguiis  pQruones  caacum  viiUcs  habcbic  ^uod-apcrcc  probani: 
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Hamn4timeft«BfCin  verbis  htuus  cohfticution»  nominatim  lo-  d^/./m^m 
.quendsdecredicoi€qiiiadmi&vniimfolii6im  hoc  "l^^^ 

eSky  pro  parce  (ask  vc  m€d  explkanc :  fcilicetcdm  expreisc  didum  eft:,  fua. 
Ticiuitivnum  ex  debitotibtts  pto  iinpaute(bluifle»de  ab  ca  liberacum 
efle.  Nimalkid  dkerecat.y  &  non cxpre^e  partem  fblnentis ,  Ced  gc>  ■ 
nendicer  porcionem  6e  quafitiutem  aliquam  debiti  ex  com  obligatio- 
ne  dedttcendam  credxcor  k  Ticio accep^Sec :  «naxim^ 6.  plus  minufue  -  * 
po rcione Gai  Tichis  kthutit.  Jfta  in  gcnerc,  &  in  yniuerium  debituiu 
fa^A>luciopstftisnoa  indaeerecdmicidiuifionem».vcnocanc  Paul 
CaftrJa(bn,0ccaececipoftAccarCinLIncer;fi;i.D.defideiuC  Nec 
pciam  tadttcetec»  H  credicor  dixic  (etecipere  parcem  fine  ptaeiudicie  ^^citpM 
.fi>lidi,&^neditti(ionedebiciiVt  vulgusait^LSi  debicor,$-.r.D.quib.  MJb? 
mod.pig.  iblQupd^  credicoc  dedic&cipeamapodiam  Alihecacionc,  ^^^^ 
debec  quoqut  per  eandem  aut  pci;  aliam  idoncam  icripcttram  probaii  ' 
iiuiu(modi  cxcepcio  ieu  rereruacio  foiidi,  qu^  hocca^hceftium^pirobia. 
cioni  non  debecpermitti,  vt  notinLvlc  Cdeadion.  &oblig.G]olla  - 
&  DD.  inCap.  I.  de  ceniih.  in  &tecepcam  Fiancidl  confticucione 
iBoiorum,perlat4annoi5^6.  •  * 

Vehlmduocaru  partis  folucio  atfcrt  debiti  diuifionem:  in  anmio  A^wT* 
tamcn  cenm,  vel  debitoyaliaveaonoa prxlUcionc,  vnius  anni  parci- 
cularis  folucio^ad  eius^duncaxac  anniireliqua  pettinebir!,  neque  pro 
-iequencibus  annis  debict  diuifioncm  inducec.  £xcipe niii  per  cr iginta 
annos  ^ndnuos  dominos ipfe » creditor ipfc ,  non  minor,  non  alient 
.itiHs,  ab  vno  ex  flebttoribus  pactem  fuampurc  &:  fimpli citer acccpcric 
fine  viiaceftatione  &  mentione ,  rcfcruarionc  folidi ,  cenrus»  ^larij» 
vcidebiti ,  ac(blid£  pra:£i:ationis.  Ifle  debicor  ita  foluens  pcr  annos 
tricenos,  deinceps  obnoxius  non  eft  folidi  prxfitationi :  iiam-&  inte* '  • 
grumcotumqueiusilliusobligationis&  adionis  perfonatifi,  eotem» 
porcprxfcnbcrecurtcrjTo  facilii\s  fola  debiti  qualitas  feu  conditio  8e 
,prarftatio  pcr  id  tcmpus  immutabitiir,  1.  Orancs,i.  Sicut,i.  Ci^mno- 
^/limij^.i.vbi,  DD.noc.C.dc  pr  rrcnpr.50.vel  4o.annor.Idq;in  ccnfu 
ve!  fblano,  &:alijsprf  fl-ationibusannu.s  j  ivA  nacura  alioqui  diuiduis 
vulgo  j.)robant  G.illix  con'\iCtudincs,  ^.;cuncquc  indxici  diuifiancm 
debiti,  &folhiihbcratio;icmacq  "ipcr  ingiiita  anno.un  dcbicisan- 
nuis,  quo  perciacnc  (cn^->ca  fu^^cr  us  adi.  Si  ccitisannis,  C.  dc  pa^St, 
Scd an  crcdiror,  dominus  foLu  ij,  vcl  ccnfus  annui ,  vnum  cx  debico- 
ribusadnntrcnsadparcis  iblucionen-.,  icapollit  ohlique  pra:u!dicium  ^rsfref'^ 
jnferrjalijs  dchcndi  rcis,  vcl  fubditis  Scvafiallis,  quib  .sau  >rt  cor- 
-rcura  &:ibcium  1  >lidj  prcft  itionis , /icqi^e  grauiorcm  rodditic»iiiru- j^i^l^ 
.tcmjvaric  cradaapocc^  an  cxprcisa  coaucnuoincidUccac:  acgac 
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tanaen  ratio  iutis :  an  eaci^d,  vc^in  iioc  ca(u,  <juod  alio  loco  craAabitiir,  * 
•"^^ll^^l  I^iiCi  initio  Credttor  ipfe  »9»  minsry  no»£lieni-iiim^  v t  ihteUigeretur  ex  £a- 
tiiiMir  <6-     i^btt  rec^eptione  tutotis,  cutatons,  adminiftratoris,mariti  &liiniliu 
'&itr  ^*^^^^  alienacio  prohibetur,  alicnec  autemis  quipatiturvfucapi)no 
tqili  nec  prslcdbi  exa^onem  hc  pr^fbtionem'  folidi  contraminoreni» 
vxorcui,&  c^teros,  oaorum  iura  ab  atiis  adminiftrantur,  arg.  legis  po* 
ftu^  C.  de  pa<t]:.  1.  ptffes».C.  de  cran&^  1.  non  omnia»  D .  dc  admin.tucr 
J.  poiTeifione  pupilltt  D.  ic  acquir.poireCQuamquamiislocisoften- 
dicurj  interprecarioneienlimicationealiquahocdidum  circumfcribi» 
In  hac  aucem  rolidiliberute  bc  exemptioneprc£cribenda,iUe  debitor 
i<itf«r.   probare  dcbec,  fc  pcr  criginta annos  continuospattem  cenrus,  redittts 
£cdebiti  annui  foiuiiTe  pur^&  iimpliciccr,cteditoreius^iidinonex-> 
cipiente^  nec  rereruantc..Nam  dcbicori  aireueranci  contiadebicumex 
conuenttojie  vel  lcgc  iudiuiduum,rcadparcisroiutionen)^admifrum, 
projacio  incumbit,)!.  i.D.  dcprobac.    Maximc  cumparcrfcripcura, 
&:  euidcnsprobatio  indiuiduae  aiitindiuif^  obligacionis.  Qupdiiniil 
Iv' apparcjnc  dcbici  cabuLi:  ,  non.con£lecdercripco,decon(licutione 
annui  ccnfus  >auc.rcdicus,  &  camcnantiquus-dc  ccnfus  vel  feudalis , 
vel  cmphiccucicarius  &  'fundiarius,auccciara hypocecarius,  cuius|roIa' 
Cio  fic  indiuidiu &indiuiin,cxvru&  cxicgibus  municipalibus,  idem 
c]iuui  lapta  dtbicorprobarjdebccrquamuisrucluis  crcditorificeciam' 
})robarc  quod  vnus  cil:  ccnfus  auc  ceditus,aoudiuiiusuecieparatus». 
icd  m  (olidum  a  finguliscxi^i  folicu"?. 
An  fro     Porro  cx  vcrbis  diclx*  I.  li  cicdicoics,nafctCurambiguum:  cuin  plu* 
'jUm$»*m  '^^^^^''^'■''^"^ ^blig.ic', quorum  vnusadpartis  fux 

i^M>*r.  foiucioncm  cftadmtiras,an  non  taiiciimis  libcratur  a  folidipr.cftacio- 
AfJ^flumf  nc,  vcrum  cciaai  alij  corrci,ica  vc  pro  portionibus  fuis  finguli  dcinceps 
cancii-n  ccncatKur,  atquc  in  totuni  U  pro  omuibus  dcbicoribus  diui- 
fio  dcbici  &:  folucioms  admiira, vidcacur".  Quaii  crcdicor  cacita 
pacto  o^nnibus  rciUifcnc  foliJi  prxiUcioncm.  Hoc  af^irmac  vul- 
gus  vcccrum  Iiiccrprccum  cxliis  vcrbis  ^{x^LQl.^dmijiijjcj-.icmcjnim  've^ 
Jirum,  ^:,  Iccm  ncMtcrpro  alter:»  c:)nHi'fUA:iir,  Addc  quod  fi  alitcr  fcn- 
tiasliccceccrcdicori  vnum  cx  dcbicoribus  I-^cuplctiiriiiiuni  admictcrc 
ad  parcis  folucionc.n,  cu  n  hoc  modo  a  iblidi  pr^ftarionc  Iibcrarc  in 
ncccm  &: prcUiu.IiLiam  c.utcrorLim  dcbttoruin^quorum  intcrcllhabc- 
rc  locuplctcm  corrcum  qui  confcrac  contribuatdctcchs  8f  non  i- 
doncis  alioru  n  lociorum  no  nmibus,arg.  legis  intcrcos  §.  fidaulTor 
in  finc,D.  dc  fidciufl'  Inccrprcccsiuniorcsmorc  fuo  clam  cxaliis  vccu 
^%*n$»  i^is»  concra  (^zrxuunXi.Eumex de^jitonhus (jmadpartis  fux  iolutioncm  pu- 
readmiirus cH", folu  ii libcraria  rcjiqui  folidi  pra:ll:acionc>  eiquc.foli 
hanc  debici  diuifioac jiproBccre,  uon  aucem  cxcciis  rcis  ^  dcbicori- 
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{ius,quorum  fmguli  nihilommusi«ncbimtur.&cogeiicuradfoEdirc- 
iiqui  lolutioncra,  quia  parricukris eaiblucio  vidcacur com^nere  caci- 
tum  padum  dc  nonpctcndo  rcliquumdebict^ibluence:  Pai(ilnm  ve- 
16  carfi  vno  fa£ium  non  producicur  adalium«  1.  vnus,  §.  antc  pamia, 
D  dc  Pa(ais.Et quooiaffl  h^c  opinio*etteccicur  cxprdCs  verbis  didf  1 
fi  creditorcs,  cumatt  vnum  pco  alcero  deiiicepsnonconueniri»  hoc 
cftfmgulosadpatcis  (iMC  foltuionem  adinieci:  re^ondent  vel  magc 
di^inanc  iaeaIcgc,daos  cancum  fuiiTe  reos  ^  debitores  vnius  obliga- 
donis:  vnnmadpsttis  fuz  (blucionem  admifliiin,  a  quo  tamcn  credi> 
tor poft  volebac  reliquum  debicum  exigcre.  Hoc  inquiunt,  ea  condi. 
tudottQptobibecur,  nam  qui  ita  parcem  fpluic,  liberadoncm  confe* 
quucuseft,  quare abalio  debicotefupetfluum  pcri  debct.  Quod  non 
impedic.fi  nlures  teiiupercircnt,  quin  ab  vno  cx  iis  in  folidum  totius 
debici  reliquum  extgacur :  his  cnim  qui  non  foluun  t ,  qui  morancur, 
non  debct  ptoficerc  vnius  dilgenna,ncc  cos  a  folido  libcrarc.  talis  iii-. 
terpretacio  apercc[rcpugnac  fentcncix  &  vcrbis  diftar  1.  fi  crcdtcprcs, 
quz  vult  vno  dd>icorum  ad  parti^  fuae  folucionemadmifib ,  deinceps.  ^ 
alccmm  pioaltctononccncri:  Fox-^/fo-iw»»  non  bcnc  ncc  aptc  dc  co 
lantikiiiquifoluitacdpcrctur. Prastcreafiiiiorabilis cft  caufa  hbcrado- 
nis,humanumcft, vcrcsadfuamnatunim diuiduamdc  facili reucita- 
tur:  Nam hic dc diuiduofuanaturadcbito,  fcd cx  contradu  vei  con. 
fiictudincindiuiduocantttmloqtiipofrumus,  vtinitiomonui. 
.  -Ectamcnfuprafcriptam  nouorumDD.opinioncmnonnulli  rcfc-  s^w.Ny:;. 
runcconfirmatamParificn.Scnatufconrukoannii584.  Q^odparttsfo^J'*^'*^: 
/«r/^dC  diuifio  dcbiti  valcac  tantiim  pro  iblucntc,;non  pro  cartcns  cor- 
reis> &faorum fingulosadfuperflui folidum  tencn,  cx iis  dccrccis  fin- 
gulanbus,  gen crafc  publicumquc  lus  fieri  &:  ad  o  m  n  la  tacla  p  10  fcrri, 
Itfi id  exprcfTum  fit,  vctat  iuiis  ratio,  &:  Scnatiis  authoritas.  Vcluti  in 
propofiufpecic,fiquatuorfmt  dcbitorcsin  foliclum  obligati,  quo- 
tumvnusfitlocuplcs,atqueadpartisfua:folutionemadmiirus,  a  fu- 
perflui  prxftationc  &:  concribucionclibcracus  cll.  Ex  aliis  cnbus  rcis 
duofuntlapfi faculcacibus,  vnus  rupcrefl:  idon<|iis,  an  non  inuiuillimc 
<iiccrcshunctociusrupefluidebitj,damnoat]ici,  tjdo  crcdicoris  ido- 
ncum  ipficorreum  c  ipicncis?  vc  noc.  in  1 .  incer  cos  §.  tidciu iror,in  line 
D.de-fideiutr.  Nonobftacquodmorcs  nlcnqucin  GalHa fuperiorcni 
opinioncmadm.ttuntmccnrrousfcudaIibus:Nam  vcldominusfcudi 
ealegc  tuudum  olim  conccHit:  vel  himorcs  fcudiftici  f^pc  a  racionc 
iurisaberranc,  idqucmaniicftumeft.  1 .  .  ' 

C^terumnon  dccctopcr.imp:rdcrc,iarcmoucndisobidbus  qui  oi;*^f,.- 
vidcntur  obclTc  di£t  :,1.  fi  credicores,  velud  nilnocctlcxyJ«r<»fr,8,5.  '^j^ 
j^infiiic  vQKixQidmcrft,  ^clcg.i.  ciimcius  lod  cafus  mulcum  abfit  k  ^ 
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'   iioftra  qua:(tiotte>-namibice(bcoriicpr?GepeifaCMfY/M 

auc  Sseins  iueres dec5dico  Liiao:vniis cxluBcedibns  deoB  dare- 
inflTuscft.C^are  ecfi  parcem  dederic  Gortmiio  Jionlibetacu^ 
volancas&  pr^cqpciun  ceibtoris  (andi  6c  dtw^dinMmt,  vc  Balt. 
lij  re^^monenc.  Ibieriam  non-didcui:  admiifllafaiifeluecedcmadiiiaB 
portionis  folucionem»  vt  nouiaddunc»  nam  (bhitclucresincQmahmiK 
debii^ ,  Gallii  i^^W,  Yt  inlincer  eos  9  J.D.  defidduC  Qni^ 
nil  oberic  quia  calis  folutio  non  dinidicjobligacionem  vt  aote  dixi- 
nms.  Lexa.f  .ficamenD&  deveib.  oBbg.  magisaccedic  quam  repu*- 
gnatd^tel  fi  creditoces,vtcon(lat  e)r  nocatis  fup.  in  enmf . 
An  fiu    Hic  vulgaris  qu^dioeft  ex  ciculis  de  fideiufibQb.  Ttrnm  d  id^Sr. 
credicorcs,  ctiara  dc  fola  pecicioncpaFCtsaccipidebeac,  vcpcr  cam  m»- 

ikiifiamt*  ducacurdebitidiaifio,  ficrcditor  ab  vno  cx  dcbiconbus «in  iblidam 
obligatis  partcm  (uaninominatim  pcticrit.  Hxcnimis  vagafie  inoeica.. 
•cta^tio  c{l,quarc  hypochcHs  dabicar,dc  crcditore  qui  ab.  vno  ex  de* 
bitotibusfiiam  dcbiti  porcionem,  nominatim,purc  U  fimplicitcr  pe-" 
ciit:.nonexixaias,(edpcrcitacionem>&Iitcfupere^.oonccfta€a:  Sic 
enimpetitiopartishocloco'exaudiendaeft:anliceacciedicori  podea . 
•  mutare  vel aueere-libellumy  &  eam pecitionem  pards ,  ac<)uc  ab  eode 
dcbicore pro  ma tantum  partc  prius  conoento»  poftea  fblidu  petere^?  ' 
xicgzticxlii^erum.  C.  dc fideiull'.  in  iis  veito.   •^r  vero  poji  Inis  co»- 
teftationem,  pttttionem  diuifim  redtnt^rdri ,  iurls  rstio  nonpdtititr, 
Iun£i:al.2.^.(icamcn,D.dcvcrb.obhg.  AddcquodnoniicecmucarO' 
hbciiumpofl  htis  contcftationcm,  vtnoc.inI.2.C.4eedchdo,  idque 

Ktgtm,  probatur  lafonicontra  vulgus  intcrprctum.  Scd  vcriuscftcrcditorc 
pcticioni  partis&  conteilationi  poilcadd^rc  petitionemfbIidi:quia.' 
non  fola  pctitionc ,  fcd  folutione  partis  debitor  cximitur  obhgatroni, 
l.ii.I.vlt.C.defidciufT.  Nonefthocmutarchbcilum&aftiQncm,fcd 
augcrc>  Sho  tnre^  ncc  obftat  d.lcx  I.iberum ^n^xm  alio  fcnfu  &:  cafu  locjui- 
tur,  vtpoftdiccmus.  Illius  veio  ^,.fi  tamcn,  non  contrariam,  fcd  logc 
diucrfam  fpccicm  &c  tradationcm  cflc  conft.it,cx  notatis  fup.  in  cuin.. 
§.  ncqucd.  \cxSicreditmres y  ait  pctitione  parus  diuidi  obhgaaoncaa». . 
fedfolucionc:  vtitur  vcrbo,i'o/«mfe7w. 

.  Simili  rationc  diccs  i>cr  litcm  contra  vnum  cx  debitoribus  mocam- 

MHtifii-  pro  parte  fua,non  diuidi  obligationcm  &:alios  tcos  fcu  dcbitores,idco 
«»•*«.     non Iiberan  a  folidi  prxftanone .  nam  omifsa  ea  lirt ,  poteft  crcditor 
ab  V no  cx  alijs  folidumpetcrc.  &  1.  22,.  1.  vlr.  C.  dc fideiufT  1.  8.  §.  i.*de- 
leg.u.  &:in  d.1.  Sicrcditores  Diuifiodcbiti  inducitur  pcrfolutioncm 
omifdte  p^itis,  dcadionc &  contcftationc  litis  nullamcntio.  ha:cautem luns  . 
^7.fi2ls  dcfinicio  veranonlabcfadatur, cx  I.  Si pcr imprudcntiam,  in  finc,  D. 
dc  cuichan.  1.2. X).  de  duob. reis,  1.  Inter  cqs^ §.  li duo ,  D.  dc  fidciufT . 

Namibic 
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S0L;VTI0NE  PARTIS.  tP5^ 
Nam  ibi  petitio  non  cft  nuda&cffcdu  vacua,  icd  acccptilatio  cam  * 
iubrequitur,cxquorolutioncm  fuiflefaftam  probabilecft.  Magiso- 

■  beflet,totumquehunc  locum  turbarctdidalcxX/Z>fr«w,  Cod.  dcfi- 
deiufT  ciimait  pctitioncm  in  iudicio  diuifam  non  redintcgrari :  nifi 
rcfpondeas  ibi  diucrfum  efTe  cafum  {eparatumque  a  noftra  qua:ftionc, 

■  inhoc  videlicet,qu6dcaIcgcpIuresatqucomnes  vniusrcifideiuflb- 
res  in  (bltdum  obligati,  in  ius  vocati  funt ,  vt  finguli  pro  portionibus 
fuisj  ac  omnes.fmm^i»Utilmi integtumpneftarent :  non petijt  crc- 
ditpr,  vt  finguti  iniblidttm  condemnentur ,  (ed  diuiOia^onein  par. 
ces  eorum  viriles,  petit  ab  omiiibus  fimul  debiti  (blutioncm  >  &  (ic  iit^ 
adoetifis  eos  fideiuflbres  conteftatut :  poftea  huius  petidonis  vt  in^  ' 
eonfi;ltae  ipf am  penituit,  atque  ei  omiui  voluit  ab  vno  ex  ijs  fideiufl  ' 
^ribus(blidum  exigere:  hoc  einon  permittitur  e^l.'quoniam  non 
eum  vno,  (ed  cum  omnibus  fidehifibtrouspedtionem  diuifir.  Ab  ini- 

ciq  deante  litem  eiliberumeratafineulis  lolidum  confequi :  ^dpofi^ 
falem  litem  deSjt  efie  libeninx  Hoc  tenfii  di^  lex  Lihemm^  hon  ob* 
Aabltlegi  i£.eoatit.  quae  inuicemalioqui  omnino  pugnarentuic  noca 
eam  i  a^^confinnaiil  per  nouam  Iu(Hniani  leg.  vlt.  eod.  tit.Tentari 
^fiet in  di6bl.  Libemm,  tra^ti  tantto  de  fideiufl^onbus ,  quibus 
£icilid$  (uccurritur ,  ne  exbeneficio  premantur:  (fcd  in  d.l.  ai.  tradari 
tantuin  de  ipfis  reis  debendi  quibus  noti  itaianendum  fic  Tamctfi 
lex  vlt.  eod.tit.eam  difFcrentiam  toUerevidetUr :  nifidicas  efie  nou5 
iuftiniani  ius  quo  difceditur  a  veteri  pmdehtta. 

QoodMcdicimus poftlitcm  cum vnoexdcbitoribuspropartefiia  Nmfigi^ 
cottteftatam,  nihilominus  intcgrum  debitum  ab  altero  pofieexigi ,  &  '^'^^^^'j^ 
ficpartemab alio lam  in iudino pctitam,videturplane  conrrariuml,ii  mniu 
k  fi  tamen,  D. de  vetb. oblig.  Vbi fi c^ero  cnm  vno  ex  dcbitoribus,  '»*r.Mig. 
ftuxes  dantaxat  cxteromm  obhgationi  fitperiunt ,  car^mque '  d  unta-> 
xatportiumfblutio  deincepspetetur :  ergo  ca  pars  dequa  remel  egt 
cum  vno,  a  cxteris  non  pctiturampliiis.  Nego  id ex  eo  9.  effici,quan- 
doquidem  illc  tr>i£lct  dc  obligationc  gcncris ,  quse  (bludone  tantiim 
indiuidua cft, tradet de  pluribushxredibus  promiiToris  qtii  poITunt 

'  ^bluere  virilcs  portiones,  dummodo  in  codem  corpore  prarftcnt  dc- 
Bitumgenus,  vtantc  docuimus.  Itemtraftat  illelocus  dc  credirore 
quicum  vno  cxpromiflbrishajrcdibuspro  partcfua  cgit,  Yicitque,&: 
abcoculircjmpartrm  petitam,  'vtomncs  poft  Accurfium  intcrpre-* 
tantur.  vndc  non  miium  fi  tantum  partcs  c.Ttcrorum  pctipoflint.  £as 
vcro  reliquas  hominis  deb'ti  pnrtcs  non  tcncntur  caftcri  prarftarc  in- 
oodcm  corporcin  quo  corum  cohxrcs  cLtnir^atus.pr^ftititpartc  fuam,- 

.  quianccipic,  ncc  cicd  tDrhoccfiiccrc  poruit  m  cxtcrorum  ^rriudi- 
cium : Jocus  cmmiile4cp,atcium  prxilacioaibus»  Umtns  Pauli  luril^ 

Ccc- 
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*  confulti  hhc  tantiiin  tcCmdffc  videhir ,  acque  ob  id  (blibn  ica«dixifle; 
Fmdmntsx^aUtnrimomgMioni fupermtjVtex  lungc  lciipca 

fiiperiiis  in  eum  ^.fi  camen. 
An  ptr    Conftac  ergo  per  licem  cum  vno  ex  debico£ibu$  pro  parce:  fuamo- 
il  '  r      ^  concelbcam»  neque  ipfum  reum,neqtte  caeceros  correos  iiblidi 
ttfZ^"'  pcscfbcioneliberari.  Anidenientpqftlencenctamaducrftfs  vnum  ex 
iim^:    teis  pto paTce^  didam :  cui  ilie non  paruic nec iatisfccic.  Vulgus  in« 
cerprccum  generaliccr  putaca^Uone»  pecicione,  licis  contcftatione» 
acqueeciamieucentialata  concia  vnum  cxreisaiios  dcbitores  nun- 
quam  libcrari :  fold  folutione  peralium  fa£U  cos  libcrari,  &  obligatio- 
nemcolli  d.I.  zi.  C.dc  fidciuif.licct  vnusinfolidumficcondemnacus, 
tamen  niii  ibluerit>  hocaliis  nilprodcire:  cui  regulxgeneralihocadii. 
cics ,  vcl  magis  dctrahcs ,  Eum  ex debitoribsts  aqitoviptlis  ponio  pmre  cST 
funpliater fme  exceptiotfe filidipetiu efi  Sic  condemnatum  deinccps  no 
ceneriad  iQiidipr«iUtk>nem«  quiaiencentianouat,l  i.  C.  de  iudic.  & 
rci  iudicata:  cxcepttonccondemnatus  vtcrctur,arg.didf  Li.^.fi  tamcy 
D  .dc  vcrb.  oblig.  Si  vcro  campartcm  illc  non  folucrit,  cartcripro  ca 
quoquc  cum  fupcrliuo  fbUdo  tcncbunturin  lolidum,  quia  cos Ibiali- 
bcrat^lplutio  corrci»  non.petitioncc  conceIUcio>  necienccncia,  vc- 
diximu5. 

sthnH     Pofticino  norandum  eH:,  quarumdam  vfu  prouinciarum,  &:  morc 
**»  ^^^udiftico ,  non  vtique ccrtam  clTc  fcntcntiam  did.r  l.Si  crcditorcs,in 
'4indm,   /]^cdchuiufmodi.  Plures  valTalii  &  fubditi  cxilluntin  ielMiuin  dcbi- 
torcs  ciiifilcm  ccnfus&:  rcditusfcudahs :  vnus  ex  illis  Titius  partem 
fuam  domino  vclalrcri  viccdominifoluitpurc&fimplicitcr  hue  cx- 
ccprioncfolidi :  polteaidemdominusfeudiabiftoTitio  vult  totum 
folidumque  ciufdem  anni  rcliquum  ccnlum  exigcrc  :  Titius  obiicic 
ius  &:bcncficium  dida  I.  Si  crcditores.  Hicmultipragmatjci  putanc 
particularcm  Tiri)  folurioncm  licct  puram  &fimplicemnonimpcdirc 
-  qum  idcmTitiusad  totius  rclidui  folutionem  in  folidum  tcneatur, 
quia  poiridet  prxdij  tcudalis  partcm  pignori  ncxam  pro  intcgro  ccn- 
•    ■  fIi:atnypotecx&pignorisindiuiduamieumdiuilamcau(ameirc,nam 
•  ,         quitcnct,  aut  ccdatpignore,aucdcbitumfoluat,l.z.C,fi  vnuscxplur. 
■  hafrcd.  DcindcRcgionummorcsfcudiftici  volcntcs  ccnrum&:  icdi- 
cumfcudalcm  circomninoindiuiduum,  prxcipiunt  gcneralitcr  do- 
minum  fcudi  non  admittere  partium  prarflarionem  ,  fcd  folidum  a 
(ingulis  eyigcre  perpctu6,ni(i  pcr  trigintaannos  continuos  admifcric 
pacticalares  folutiones  purc  £idas,  vti  diximus :  quafi  iioc  tantu  cafii 
jSacdebici4iui^o>  &^lidnmnoii-exigacur  ab  eo  qui  fic  partcm  fuam 
praeftidc.  Qnodrauact videcur d.  1.  Siexcoco,  8. $.  i.  D* deleg.  i.  vbi 
.  dMo  Jiaejtd^ittifi  fimc  fiU>alt»rnacio&e^^        dare  decem  Titio; 
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Bvnai  pmemdtBpecttnis(bltiericTjdo,Kliqudm'iHe  pecec  ab  al- 
cenitroiuecede,ergoeciamabeo  qui  parcem  (tiam  ibluic.  luxta  haec 
.Baldusia  1.  Si  piures,  Cde  oondicinfert  aic  hoscenfiis  &  redicus  efife 
indiuiduos&luctone  &  ljbecadone,acfruihapa|tcem  ofFerri»^^  depo- 
■  ni  vd  obfigujui :  adeo  vcfi  vnusezreis  parcem(iiamprzftec>  «on  ca- 
men  etconctngaciibbcacio  folidiiiiperHui^quodqnide  nihilominus 
abeo»cumpodaaproced^oneindida>  cxigeciirincocum.Sihancopi 
ntoiicm  probcs,  dicereoportec in  feudaii  debito  corrumpi  8c  deficcre  . 
di&aml.Si  cr^ispres,  quafi  depromtiToribus  piuribas  &  reis  promic- 
Cendi,VCleuiusobiigatisloquacur,nonde  obligacis  6c  obnoxijs  pro 
ccnfu  Sc  reditu  fcudaii,  veluc  dutius  &:  magis  obligacis.  Maic  dices, 
cum c contrario  Iii  profisndoiinc  mulco  ieuids obli^ci» quam  qui  & 
perfonas  U  res  fuas  onmcspro  debico  ohtiganmc>  quamobrem  ea  dt« 
iticidio  euanefcic 

Saiid,naturaii  xquitati  dtds  I.n  crcditoresttagis  quam  taii  opinio* 
ni  affen  tiendtUn  eile  videcur,  Quod  dominus  feudi,  qui  ab  vilo  e:^ 
rubditi$portionem(uamannuicemus>ptu:c,  ilmplicitcr  &finepro- 
tcftatione  vclcxccptioncfolidirccepit,  intclligaturab  eius  anni  foli- 
do  ccnfu  vel  rcliquiis  cum  tacitc  liberaffejquia  nominatim  portioncm 
eius  rccepic,  ciquc  Iibcrationcm  (cuapocham  dcdit ,  gcncralitcr  finc 
folidicxceptionc,  quarcad  cum  pro  lupcrfluo  rcucrti  nequit,  vt  Bar* 
Colus,  BalduSjPaulus  Caftr.  Alcxand.  lafon  &  omnes  vno  confcnfu 
notantin  d.  I,  fi  creditores,  &  m  I.  cxduobus,  D.  dc  duobu^J  reis,  ideui 
CaftrcnC in  d.  1.  ii cx  totoD.dcleg.i.Addcquod  fpeciem  hic  poni- 
mus  dccenfu&reditu,  qui  confiftic  m  datione  rci,  fuanaturd  diuidu^ 
vcluti  quantitatis  omnis,  aut  ccici  corporis alicuius:  qux  quidcm  hic 
contrafuamnaturamdmiduam,  fiuntindiuifa  vcl  indiuidua  cx  con- 
ucntionc  &:  moribus.  Rcsautcmreditdc facili  adiuam  nacuwm  diui- 
duam:  tum  cti.uii  libcrationi  fauerc  magis  oportct.  Sic  olim  a  vctuftis 
id  eftjdoclilfimis  Icgum  &c  rcrum  fotcnfium  magiftris  cxiftimatum 
&  iudicatum  didici  (vt  alia  uinumcra)  a  patrc  mco  iuris  omnis ,  atquc 
vitis  confultilfimo,  &;  integcrnmo.Neque  contranam  fcntcntiam  iu- 
uat.  d.icx,fi  cxtoto  i.  delcg.  i.  vtantcdocui  m  cius  vcra  iaccrpic- 
tationc.Non etiani  luuar  cos arguracncum  quod  vcllunt  c  corticc feu 
diftica:  cenfuetudinis  diccntis pcr  trtginu  foium  Mtmos  pr^firihi  Aduerjus, 
fiiidifXMSifotiefn'.  Hocenim  pcrtinct  ad  futurtmi  &  pcrpetuum  tcm- 
pus,nonadanni  vnius  prxdationem  vltro  diuiiam  a  domino  crcdito* 
re,  admittci^^  vnum  ad  portionisiujE  folucionem  ea  fotma  quam  di- 
ximus.  Vei^^^^dmific  cum  excepctone  reieniacione  folidi, 
dubiocaretJ^^^em.noii  liberari  ifbhdo:  quanitiis  pentiffimi  iir 
ccnjj^nmiforefiinM^  ^i^|;ofes9quiiIimc;oh|n  ruaTerinc,  ius  hoc  redpi 
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iieberc,  vt  fmguli  debicores  ac  fubditi  admittantur  ad  partium  fitaniat 
praeftocione:  necadeos  qoiroluerinc^iicpro  iupcrfluo  fohdo  cegreil 
iiis: nin.pro  dcfecbts aliorum  reonimqiiiibiuendo non func  nomini- ^ 
bus,  vel  nifi  ciimabaliis  rcliqua  exigi  non  poiIitnc>  quiafuncabfeces  a 

Prouiacia,veipotcntiorcs&:difticiliscouentionis  Sc  exadionis,  vd 
non  idonei,vc  luilinianus  dixitm  Auth.  dc  ridciulT.iJcAutct.dc  duob. 
reis,  Exeoiurccommodum  domiiiis  fcudorum  &:  ccnfuum  accede* 
rct,  nam  finguli  dcbitores, icdulo  portioDcs  fuas intcrrcnr,  Cum  id  " 
iinguli  rcfugianr,  quianihilominusrupciriuumrolidurgab  his  cxigi- 
tur.Vndc  finuoli  rccurfus  &:  regrcflus licmm  mnumcrarum  cxfpohac 
mifcrc  hrigiofos  populos,  quibus  impcrant  ilh  morcs.  quas  autcm  a- 
dioncs  contracirtcros  habcac  is  qui  folidum  pr^llicic,  an  m  lohdum, 
an  propaccibu$iiogulorum>duimusiMp.  in  cap.  de  co  qux  pro  alio 
Ibiuit. 

t-.   AN  A^-IVD  PRO  ALIO  S.OLVI  POSSIT. 

• 

N  hocrraclacudefoluciouibus  malc  omitterctur  qu^flio  V- 
trumaiiudproolio  folui  polfiCjdequo  rcgula  iixc  cft  m  1.  z,  ^ 
I.  D.  dc  rcb.  crcdiC.  Jnuito  creditort aliudproAlio foluino potcfl. 
^        QuxMmcndcfinicio,vtcoctcrxiurisomncs,in  mulcis  fubucrtitur, 
iuxtacontraftuum  t^c  ncgotiorum  vclaftionum  diffcrcntiam  &varic- 
tatem.Obhgarioncs  func  dmcrfi  gcneris, vcl  in  dando  vcl  m  tacicndo. 
iuf*ritn.  Infacicndiobhgationcaliudfectumproalio  fado  malc  foluerctur  1. 
HtBJs'*''  qui  rcs  $.  mihi R omx,  D.  dc foluc.  Ec  camen  quo  cafu  debitor  ad  fa« 
*****  -  itiim  pr^cise  non  ccnecur,  vel quiafadum  prxilari amphus  integrum 
non  eft,  vel  quia  cale  eft/  nadhoc  prcdt^  aebicoroo^  oequear,  vc  fu. 
pr^  docuimus^ille  pro  ^Ao  ppcuniam  ^  quod  creSicoris  iocereft  pra:- 
ibbit,l.  flipnlariones  non  dniiduncttr»  de  vcib.  oblig.  1.  fi  quis  ab«Lio, 
de  re  iudic.  D.  Obligationibus  ^Kicndt  iungicur  obligatio  reai  mH^ 
$C  rem  refticui»  in  quibus  cercilm  eft  aliud  pro  alio  inuico  credicori  no 
iradi:  Siue  quis  rem  (ham  vindicec  aftione  ifix!em,fiue  pcrfequacur  ac- 
tionein  perfgnam,  pucarem  empcamt  vel  dcpoficam,  eommodacam 
fimiles«  veli  quaHbcccoatooBie  rem  fuam  coadicaCyiiam  fi  ex/hx 
res,ficradipoceit,cogicurreusacdebicoream'praeciseccaderey  vc  di« 
ximus  cap.  de&^indiQidais.  Quodmagc  verumeftin  obligacione 
f em  refticui,  in  qua  debicor  vel  rens  i;oifrc6Cur  edam  maoa  miEcari,  vt 
refticnacLquireilicueTe,  D.  derei  vindicarque  ficesiiladecenoc  fii* 
^  £bfic»ciunencogicureapeci€or£ecredicoraccipere,cum^ftimacione 
^ecremend  feu  dcccrioracionis.  Sic  vulgus  poft  Bart  &  AneeliiJimt* 
iCaclegcmj.f.fic^dita^D»  commod.Iegemi.f  fire$>  D.  £pof!  n^ 
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jninim  Ci  res  adhuc incegra  fit. 

Inclan<iioi>ligidombus,aliudproaltonoiidaturnecibiuicurinui- 
to  creditori,  (iue  genus,  iiue{pede$,iiuequandtasdari  U  folvd  de-  lilS»!*^' 
beac:  In  obligatione  generis  geneialis, vt  aiuntinceipretes ,  cvim  ho- 
niinein,Iancein,equucn,ingenere(lipulor,pcto:Velgenerisiiibalter« 
ni,  puta  cum  expluribusrcruis,ynumibpulorautpcto:Certuni  quo- 
queeftaliud genus pro alio  genere» n  on  poiTe  dari  •creditori  iauito^ 
proequobouem,  pro  veftelancem,  &:c.  Sedanproeeneredebito 
pento  reus  &  debitbr  pecuniam  U  silimationem  &xc  queac  inuito 
crcditoriyCttmeoquodpractereaeinsomninointcre/re  poceft?  ndn* 
itUi  allicnianmt  poft  veteres  qttdfdam  DD«  vt  lacob.  de  Arena ,  & 
alios ,  quoniam  pccunia  rcs  omnes  .defunguntur    aeAimantur»  1.  Si . 
ita  fidciufrorcm>D,dc fideiuiT.  1. 1.  D.  de contrah. cmpt.  Sicarflimado 
/oluitur  in  1.  Vinum,  D.fi  ccrc.  pet.  I.3.  ^ .vlr.  &  toto  dt.D.dca<a.cmpc.-  . 
&:  alijs  fimilibus  locis.  E  concrario  vcnus  cfl:  ncquc  hicpro  dcbito 
genere  dari  pecuniam  inuicocredicori ,  liquidcm  poflibile  fit  atque 
inrcgrum  rcm  dari-.nc  in  poccftatc  fit  dcbicoris  quod  darc  dcbctacpc*  • 
ncs  (c  habct,  improbc  &  impudcnccr  rccincrc.   Dixi,  Remtep-r.i^  nam  ' 
poftmoram  qua:pftrg.inncqueac,pctcrc  arftimationcm  &:  quod  llia 

•  Hiccreft, crcditorpotcnc, vtd.i.Vmum,&iimilibiis.  Similitcrin  obli-- 
gationc  dandi  Ipccicm  corptHue  ccrcum  rei  mQit»ilis  auc  jmmobihs, 
aliud  pro  alio  non  dacur  muico  credicoii  t  vcpro  Pamphilo  Scichum, 
pro  hoc  vafc,  vasaIiud,pro  hoc  fundo, fundusaliu5,^c.  &:maximcli 
rcs  ipia  qu£  dan  dcbcc , m  poceftacc  fic  dcbitoris.  nc  ci  iiccat  rcm  rc- 
tincrc,  &  cam  inuico  domino  vcl  credicori  aut:ccrc,pro  rcpc^uniam Ci 
otfcrcndo,  quod  lcgcs  aducrHintur  dc  damnanc. 

In  obligationcquantitacis,quiafundioncm  recipicin  fuo  gcncrc, 
Ttaiclcxi.  D.dcrcb.cred.  idcmgenusrcdcprocodcmgcncrcfolui- 
tur, &: rcddiciu" frumencum  pio  frumento,  &c.  non gcnus .ilaid  pro 
alio  gciicrc  :  Non  pro  frumcnco,  hordcum:  pro  ftanno,  aunchalcuni: 
pro  tricico,  vinum,  &:c.  Dcniqucpro  vno  genere  debici  quancicacis 
alicuius,aliudgcnusalccnus  quancitatisnomdatur  ncqucfoluicurin- 
liitocrcditori,  d.l.z.  Qu^indm  res dcbica  pracfUripoteft,  arquc  mcc- 
gtum  e^l  tam  prxftaru-  Alioqui  cnim  ciim  vel  non  licet ,  vcl  non  cft 

'  tntcgrum  dan  :  ^flii^ado  dependitur ,  vt  infra  dicemus.  Nunquid 
vero  pro  debita  quantitate  liquidorum ,  aridoram ,  aut  mctaUoruni» 
peconiam  (eu  pretium  debitaequandtads  licet  oflrcrre  &  dareinuito 
«tcditori, vcpro  firumento  pecuniam,  fi  pricterea  detur id  dmnc  quod  ~ , 
^reditDnsititereft,  fumptutque  omnis,ita  vt  plane  indemnis  abeat,SC 
«;^pecunia  quantttatemaiiqua  parare  fa^d^  poflit^Hocaflirmat  lacob. 
^Arena^cum  vetedbuj^  non^^itMicgant  poA  Acctt^ 
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~  inmw^vtmrifycntmmfttaccc^til.ttior  Lcuis  atquc  vulgaiis  hic  jiiftin- 
^lioafFcrtur,  quod  rationepaiti  &:  contcnfus  cx  lurc  gcntium,  imo  cx- 
iurcnacur.rritacccptilatio,l.i.  D.  depa6t.  Ongincauccm  &  formafic 
iurisciuiiis.  Fcrcndum,nilocusiIlc  tradarct  dc  gcru:raliacccptilatio- 
nc,  qiixficpcr  AquiIianamftipalationem,qua  omnis  contrad:us,ctia. 
.  iunfgentium  acccpto  fcrri  poteft:  Item  lurc  Pandcdarum  &  Codicis 
acccptilatio  nouc  tranflataciladiufgcntium,  ita  vc  a  fcruis  quoquc- 
podit  intcrponi:  quod  alioqui  non  ficrct,cum  fcrui  imis  ciuilisfintin- 
capaccs,  1.  ftipulatio  ifta,dc  vcrb.  oblig.  Hincctiam  iurifgcntiuro  con- 
trav^tibus  acccptilatio  nuncadnnmcraiur,  non  quidcm  ciuiU  &  djre— 
6to  lure,  fcd  pGrexccptionem,  vtilitcr,cxa'quitatc>  vteftinl.  fiacce- 
ptilatio,D.  dcfacccpnlation. 
AtceftiU.     Acceptilatio  duplex  cft,  autfimplcx&  vulgaris  ,  aut  Aquiliana 
mdafitit,  ^  gencralis.   dc.  Omplicici  &  vulgan  dicitur  in  §.  i.  inftit.  quib.. 
mod.  toll.  oblig.  &  in d.l.  8.  §.  acccptum,  fcilicct  cdm  crcditor  prc- 
(ens  id  quod  cx  verborum  obligatione  &  ftipulatione,  vel  quod 
cx  didionc  dotis,  &  iurcilrando  libetti  debecor  accepto  fet&- 
dfbitoriptcrcnriadhibiti  ftipuIationeVl.  x.  C.  de  accepcfkdon. 
'ji^iu  iia-  De  Aquiiiana  &  generali  acceptilatione  (cnbftur  in  1.  t|.  D.  ebd.  tic 
^^f^  ci^pIuradebiucxvarijscau^SjCtiam  ex^ntraftibiis  luri/gentimn. 
confcruntur  &  transftmdunnir  in  vnam  ftipnlationem,  quafi 
nouatione:atquc  Ji^cdeindepcracccpdlationem^eneralemremrttir 
tur,&accepto  fertaty  velexvtraque,vel  vnitantum  parte.  Eiusacr 
ceptilattonis  generatis  mentio  fit  ^^peuMitulis  de  paft.  &  de  ttan(ad: 
tam  in  C.qolm  D.  Vulgo  enim  adiicxtur  inter  eos  qui  latfbnes  aliquas  - 
,       & negotiageftadifpun^unt»  vel quide ijs ttanTigunc  Nonullihodie 
putant  de&ifionem  accepcOatibnis  traditam  in    D.  eod.  non  per- 
tinere  ad  fimpiicem  acceptibtionem,  qui  non  vterque,  fi;d  altcr  tan-, 
cdm  liberacur  :'(edpettinere  magis  ad  Aquilianam  ftipitlacicMiem,qQi* 
.  hic  inde  contingic  itbtratio ,  :c£n-vterque  ifnplicitas  lationes  iuibc- 
rent»  &  alter  altcri  deberct.  Quidam  vero  rubtiliits  putanc  in  eal/i.. 
iMa.  Nexum  95 contincri, hoccft  pblrgationcs fa<ftaspcrnexum,  pcrfs^&. 
.  libram,  fiueper  folemniancxus  &:  manciparionis,  dequibus  Boctius 
inTopicaCiccronis, fi:  Vlpia.in  ritulis.  Iia  \  t  iftud  nexum  a:s  diftblt- 
uaturpcr  acccptiiacionem  gencraiem,  fcu  Aquilianam  ftipul.ationcm:- 
hocmodb,  vcin ftipulationem  confcratur  &  transfetacur ,  deindc  ac- 
cepco  feracur  Aquiliana  ftipulacione :  Nonpofieautemperacccptila- 
tionem  fimplicem,  in  qua  vnustantumliberatur,in  quanoncftAqui-  • 
liana  ftipulatio :  quodque  obiigatio  vel  conrraAifs  per  nexum  ars ,  & 
Itbram ,  non  nifi  concnrio  nexu  perars  &:Iibram  quoque  diilaiui  de- 
bcat;  liucquepcoprierefeirilcgemy/^ri/riM»  nmralt,^  reg.iur.  Qu^.- 

fubtiiia. 
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fubtiliamagisquam  vera  vidcncur,namind.l.  i.dc  acccpcibt.  ncxus 
appcllacio  gcncralitcrfumicurpro  obligacione,  inlibris  noftris  la-pc, 
vtcum  dicimus,  Pignoris  nexu  qnid tenen,  ^  in  d.  J.  i.  vcrbaharc, 
fn«/</«e»ej)c«jfignifica4ica  mutuaobligacioncj  vc  explicacur  in  1.  vic.D.  ^ 
cod.  Cxtcrum,  acccptilatio&apochadiffcrunc,  vccflml.ip.s.i.  D.  ^*' 
cod.  Acccpcilacio  valcc fola poceftacc  conucncionis,  I.^.D.dc refcind. 
vcnd.  id  efi,  nicicur,  conftat  fola  Sz  nuda  voluntatc  (cu  rcmilfionc  ac- 
ccpco  fercntis  j.& fi nihil  ipfinumcrecur:  non  rc,  fed  confcnfu  folo 
perficitur  acccptilatio.  E  contrario  apocharc  tantiim  pcrficicur,  fcu 
tradicionc  &  numcracionc,  nacurali  folucioncj  vcaiunc :  ficpignus  rc 
concrahicur,  hypoccca  vcro  conuencionc^  Hinc  vulgo  confcflio  dc 
rccepto,  non  cft  naturafis  &realis  folutio :  ideoinccr  pcrfonas  con- 
iundas,  prohibitas,  vcl  fufpc6tas  parum  tutacil. 

A'D  L  8.  D.  EOD. 

X  E  M  p  i  v  M  acccptilationis  non  lcgitima:  ncc  fblcmnis,  vid« 
in  1.19.  D.eod.  &: ml.^.D.dc rcfcind.vend.Cum autcm in  for« 

 .  marantumacceptilationis&aduscrrati  ri  nonin  confcnfu, 

quiaconcrahcnccs  volebancacccpcilationcmficri,  fedin  forma  cius 
pcccarunt:  hoc  valct  faltcm^vtpadlum, de  non pctcndo  fcilicet, L  Si sinonva- 
vnus,  in  finc,  D.  dcpa<^t.  Indc  rcgula,  Stnonvalettjuodago  'vtago.v/ileat  ittt}uoJa. 
vtvalerepotej},  1.  Si  tam  angufti,  D.  dc  feiuitut.  vtadbus  magis  valcat-^;;'"^"' 
qu.im  pcreat,  1.  Quoties,  de  verb.  oblig.  maximc  fi  adfcripta  fucrit 
clauiuIaiurisCanonici,  Quo  melioremodo,^c.  Exclaufula  codicillari, 
quam fumpfic  vfus  cx I.  vlc.  D.  dc  codicillis ,  vide  Fcfinum  &: alios  in  *. 
Cap.  Supci',exc.  dc  oflficio  delcg.  Idbrocardicum  valcbic  in  acccpcila- 
trone&in  Iiberatorijs.  non  itaobtinebitinobligando,  Jnobligatorijs^ 
vtaiuht,m  qUibus  ftipulatio  &  obligatioinutilis  non  valct,vtpadum, . 
l.i.    cum qui,  D.  dc conftit. pccun. l.i.  §.concra,  dc  vcrb.oblig.  Racio 
cft  in  I.  Arianus,  D.dca£lion.    oblig.  Lcx  faucc  Iibcracioni,non  obli* 
gacioni/»/orAM/.;Et  camen  fi  in  huiufmodiacccpcilacionc  omnino  dcfi- 
ciat  confcnfus,  fi  non  probccur  in  hocconfcnfum  cfic',  vtquoquo 
modo  valcat,  tuncncquc  vtpadum  valcbic ;  &adhucminus,fi ab  ca 
claufuIadilTcnfcrLinc  concrahcntcs,  vcin  hacl.8.  apparccnon  c/fc  co- 
fcnfum  in  illam  Iibcracioncm ,  imo  concrarmm  cos  voluific :  quo  cafu, 
nccacccpcilacio  valcbic  vtpactum.  Hocmodomd.l.  8.  vcramqucle- 
clioncm,  cam  vcccrcm  quam  Florcncinam  recincbis,  &:  non pugnabit 
cum  d,l.  Si  vnus,  in  finc,  D.  dc  pad, . 

Ddd 
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fiinc  de  acccpcilationcobIig.itionis  diuidua:  vcl  iti- 
Diuiduumc&,quod  pro  partcrolui  vdprffftaripo- 
^^^^  vu.ciUirciliccccrcditori,&propartcfolut4cxtiiiguitur 
obii.racio  Moicuo  vcro  dcbitorcipfiushftcdcs  dcbcnttantOm  por- 
tioncs  hxicdicariAS  cxlji.tab.huiufmodicftdcbitorauancitacis  onv 

iiis,  nccnon  Ipccici  ccrta:l.'i.dc Ycrb.oblig.L  7J.  i.  de  folut.  Talc 
dcbicum  diuiduum  pro  partcacccptum  fcrripoffc  novi  ambigicuiy  .^. 
hic.  Idcm  cftdcvfutruau,  quiadiuiduuscft,!.  13.111  pnnc.  vcrf.  PUnc, 
D.  dc  acccptiUc  indiuiduumdiciturquodn?iuralua  partiumpncfta- 
y»i;-Ji««tioncm&folutioncmnonpotcftadmittcrc,  vticnntus  rcrura,  ncc 
.ca/  r.    ^^.^  ■      porgft,!.  i.dc vctb.x^bUg. Nccuon  tacta mcra 

&nuaaqujcfuntindiuidua,quianonnificxconrummatio^^  forma 
accipiunt,  d.Li.l.Itcmficum,l  ^.«.Cato,  devctb.obiig.Idco  mfim 
totumpraiftcntutobligatiomGitisnonfit.  Idcopropartcnopommt 
acccptofcrri,d.Li3.S.i.Hicfruftrapro  partc  fitactcptilatio  rei  quf 
pro  partc  ncquit cxiftcrc  Tcrtium-gcnus  cft  corum,  qu?  natura  qm- 
^^'^'-t  dcm  fu.i,  rccipiunt  diuifioacm,  quaUs  cft  obUg?itio  gcncns,  d.  L  z. 
STwt.  quomaminfoWoncdcucnitutaaccrtum  corpus,quodmmrc  dici- 
d„.,..ncc.  turnaturadiuiduum,iurisincellcftu,fciliccc  non  fcdionc  corpons, 
1. 5.  D.  dcftipubtioncfetuor.Vcruntamcn  folucionc indiuiduum  cft: 
vt  inoWigarionegcneris,quihomincmdcbcc,p.irce  Scicliiioluca,ncc 
procaparceUbcratur,adhuctotumhomiricmdebcc>d  1.  2.  dc  vcrb. 
obIig.Lin cxcctttione,§.  proparcc,cod.cic. L  Sinonroiccin,§. Si dc- 
ccm7D. decondia.  indcb.  Si partis folucio  ml luuac,  crg^c)  ncquc  par- 
dsaccepcilarioUbcrabitdebitorem.  Sedconcranum  {cnbicur  inl.io. 
&ii7  hic,proptcrcaqu6dmuItumtliuerfacft  r.icio  iolutionis  &  ac- 
Ccprilarioms,ficuci  diffcrunt raulcum  aftus  cmilcs  &  nacuralcs.  lcaque 
licccpropartc  foluinonpoirit,tamcn  pro  parcc  acccpto  tcrri  poccft, 
oblieatio  gcncris  ipfoiurcperimitui-  pro  parcc  acccpco  laca:  ncquc 
cniiShic  timcturincommodum  &:  abfurdum  dicla:  1.  In  exccucionc,f. 
nropartc.  InobUgationibusindiuiriscumdcbitorcs  plures  tcncncur 
infolidum.  velcxconuciitionc,  vclcx  natura  tcudi,  vcl  Icgc,  &  rc  lu- 
dicata,vclrcbushypocccxncxuruppolicis,citradabiumeli:propartc 
acccptum  fcrripoiTcfic  dcbji{i(kuj^oncaiiadua  yolcntc  crcditorc. 
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EX  D.  L.I}.  5.  ILLVD,  HOC  TIT. 

V I  fkiidus  debecur^  vrum&u^kum  eius  frudra  debicori  ferc  ' 
accepcum velremictic,quiiadominium  Frudu  in  pcrpccuum 
carere  ncquic  nccpoteft  nacuralitcr  cllc  tundus  folus  in  pcl:* 
pecuum Hne  vfufrudu.  Lcx  vt natura ,  nil  fruftra  cflc  p.iti tur ,  c x cm - 
^lumciiinfkipulAtionefSivoluerisyddbjs,  ^  rimilibus.  Hicigiturdcbcc 
crcditor  faccrc  accepcum,  vel  totum  fundum  ,  vcl  partem  aliquam 
£undi,vttcrtiam,quartam,  8cc.  Ac  vfusfrucbus  iftenon eftpars  fundi» 
vchocf.dicicur,nempcvfusftud>us  caufalis,  vcaiunt,  qui  dominio 
{emper hsrec,  quinon  cfl:  propric  vfusfrudus ,  fcd  poflcflio  magis  rci 
fuxcumanimo  domini.  Nemocnimrcifuaciiabctvfumfrudum,  fcd 
dominium&poiTellioncm:  non  habct,inquam,v{umfrudum,fcilicct 
formafcnj  vt  loquntur  vctcrcs  Intcrprctcs,  qux  fcruitus  cft  pcrfonalis, 
&  in  picnfquc  cafibus  pars  dominij  cfl^,  I.  4. D.  dc  vfufrudu , hoc  cft, 
ctfctlum  habct  nobilifllmum  dominij,fcilicct  poflblfioncm  &  fruftuu  • 
pcrccpcioncm ,  ita  vt  vfafruduarius  tanquam  dominus  aclioncs  ha- 
bcat  maximc  poflcflbrias  intcrdidorum ,  ncquc  tamcn  vlufructuarius 
verc dominus cft, ncc  vcrcpoflidct  ciuilircr  nnimo domini,l.Naru- 
ralitcr,  D .  dc  acquir.  poircff.  S ic  concilubis^  d.lcg,  ^.^dc  vfuhudu^uua 
1.  Rc^c,  dc  vcrb.  &  r  er.  ligmh  cat. 

EX  D.  L.13.  S.  ILLVD,  VERS.  H-^  AVTEM. 

B  s  V  R  D  V  M  hic  cflc  vidctur ,  quod  dcbita:  doinus  ca-mcnra, 
fcncflr^',  dicta,  parics,fcparatim  non  poflmt  acccpto  fcni  &c 
rcmitci, cumacccpto  f-cratur id omncquod loluipotcfl:  nili 
intclligcrcs  cx  vctuflis  Romani  luns  formuhs  .J^apicibusacccptil.uio- 
nrmfuiflbiurisciuilisadumiolcmncm  lcginnium:  qux  dcbuitflri- 
flc  &  pr  -cisc  quadrarc  oblicrationi  cui  applicatur,  vcl  partibus  cius,  vc 
hacl.  §.cum  qui,  fi  rticlium  ,  ciim  I.i^.cod.  Idco  rcs  tota  dcbita, 
vcl  qucra  pars  cius  dcbcc  Acccpto  fcrri,  vt  domus  tota,vcIpars  domus 
tcrtia,  dimidia,  &:c.  Ca:nicnta  vcro  ,  fcncfl:ra',parics ^  &c.  non  funt  . 
a:dium  partcs  imcTrAles^  fcilicct,!.  Eum  qui  cdcs',  D  .dc  vfucap.  Idco  dif- 
folutis  6c  dilicclis  a^dibus  non  vindicantur  a  domino,  licctadionc 
vtili  pccaiKLir,  vtnot.  inl.SoIum,  D.dcrci  vindicat.I.  Qui  vniiicrias, 
D.dcacq.  poiTclTd.I.Eumquia^dcs.  Idcononfunt  in  oblii^acionc, 
(alioquipofl'cni;dari&  folui  fcparatim)  fcdfola  domus  in  obiic;atic)nc 
cfl:,acpartcseiusintcgralcs.  Quarc  ca:mcnta,fcncflrx,  panctcs  ac- 
ccptofcrnncqucuncquianon  eJft  accepciUcio^nifi  dc  ijs  qua:  obli- 
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DE  ACCEPTILATIONE.  ' 
gacioneconcuicridicuntar,  d.  1. 13.  §.  cum  qui,  §.  Stichum.  Acccpcila^ 
tio  condicionem  &  nacuram  obiigacionis  £equi  dcbcc»  «Ulus  liberaco* 
4;ius  quadrareobltgacono. 

,EX  d.  JU.13.  s.  SI  QVIS  ySV.MFRVCTVH 

JE  c  vcihaiquxfifxvJudtbitOy  Cgnificant  quafi  fibi  dcbcrctur 
fcruicus,vrus,pcrindcacficomprehcridcrecurfub  viiifruftu, 
&:  quafi  dupliccm  feruitutcm  habcrcr,quod  ftcri  ncquit.Alij 
fic  intclliiTiint,  quafi  vfus  tantiim  fibi  dcbcrctur,in  quo  crat  crror,indc 
conlcnfus  niillus  i^:  nulla  acccptilatio,  quo:  conucnirc  dcbcc  obHga- 
tionijVt  nupcr  didum  cfl:.  In  cod.  ^.idud.Siza-o  cjKaf  exzfufru^iu^icc, 
id  cfl:,  fi  quaii  cx  vfufruclu fibi  debito  vfum  voluic  detrahcrc,cumquc 
acccpto  fcrrcid  valcbit.  Quarationc  ficr,vtcumacccpto  tulcrit  vfum 
^  dcbitori,  ponic  dcbitor  cu  vfuiii  nkcii  d.uc  &r  ccdcrcjdcindc  crcditori 
vfumtrudum  dcbitu  prxftarc  calcgc,  vc  vfuarui  vtihnat,quja  credjtor 
illccx  vfufrudu  fuo  vfum  dctraxit,  &:aci;cpto  tiiht:  itaque  vfusfru- 
(flus cric  linc  vfu.  Potcll  vfusfiudus  linc  vfuconibtui,  vcl  fcpaiatus 
pb  vfu,  vthicdicitiir,  &  Codjccsomncsiiclcgunt,  Cumpoli/ti.'Jw  fne 
frucUconfitui.  Qu^odali)  mutant  hocmodo,  CumpofitjrHc}Msfmevfi 
conjlitui.  Scd  lcuis  eft  i1.Tjc.cputcntiO4.cum  Ytra^uc  icdw  midcm 
rccidaj. 

5 X«.SI  IS  CiyiIiQMINE.M,  d,  L.i|. 

O  M  T  R  A  R I  A  vidcturlcxSi  vnus,(§.'fi  gcncraUter,  D.  dcpo- 
dis,.vancfoluunt  pofl:  Accurhum.  Vulgus  cxiftimat  diuerfo 
iurc  ccnferi paduni  dc  non  petendo ,  in  d.  1.  Si  vnus ,  &:  accc- 
ptilationcm,  in  hoc  §.Noui  cx  Accurfio  dicunt  m  d.i.Si  vnus,  clcdtio- 
ncm  crcditori  &:Iegatario  competi)irc,  vclcxpaclo,  vclalitcr,  vcin 
1.  Homincm,  dcopcio.lcg.quodcoiligicur  cx  vciboP^erfj&pms  re- 
pctico  in  d.  I.  Si  vnus.  Ideo'crcditor  qui  padus  cil  dc  non  pctendo 
Sticho,  nihilommus  alium  peterepotcrit.  Atvcro  in  hoc  clcdio 
crat  dcbitorisjcui  cum  acccpco  fcitur  isiiomo  qucmchgcrc&iblucre 
,y  pluit,^lanc  iibcratur. 

EX5.STICHVM,  d.  L.15. 

V 1 V  s  loci  ratio  cftrQuia  cum  Stichus  dccefrcnt  antecondi- 
tionem  ,  non  videturiu  obligatione  fuiflc  ,  quarcciusaccc- 
^CilaCi^o  nun  vaiuiC^nccmuic  dcbicorcm :  niiuicnun  au:epco 
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feitur ,  nlii  quodin  obligacione  fiCyaut  futurum  fit,  vt  (lipra  diximus. 
At  Scichus  in  obligacione  non  fuic»Bec  vnquam  eiTe  potuit,quia  mor- 
tuus  eft ante  condicio(iis;euencum.  Hicigicur  euenientc  condicione> 
decbm  debcbuncur,quia  non  fuiit  acccpco  laca,neque  debicor  cau/abi. 
cur/e  Scichum  clcgiire)  nam  nonfuic  m  obligarionc,  idco  eum  non 
pocuiccligerc  anc^condicioncm.  EcnonobAac  lcxii*  hoccic.  quia 
velnonloquicurdcalcemaciua  oblig.acionc>  vclibiScichusnon  erat 
mortuus>  hic ' ver^  obtcrat.  Ad hunc  modum  non  repugnabit  huic  $. 
diftalcx  Si  vnus,  ifcd  fi  ftipiilatus,  D.  dc  paft.  ci^m  ibi  pura  fit  obliga- 
tio  Stichi,vcldcccm,  .icquc  lUa  decem  qusein  obligatione  crat,quarqi 
debitor  cacit^  clcgcrat^acccpcolaca^fmc.  'Quo  probacur  vadam  e& 
ipccicm  vtdurquc  loci ,  vcjrcAc  Accutf. 

EX«.TVTOR,d.Li|. 

Vto R £r  Cncacor npnpofTuntferrcacccptum^^cnudalibe^  TtHmi 
ratione  verborum,pupiflarc  dcbicum  rcmicccr^cc/Iance  cau^ 


fa,  vclceflance  rolucioncnacurali.Procuracbreriam  quamuis  IJ^pSr 
iiabcacfpcdalcmalidacttm,non-poteft  accepco  fcrrcQuinimo  cucori,  mmm. 
curacori,  ptocuracori  acccptum  ferri  nequit.  Quod  miru  &  a  ratione 
ialicnumvidebicur,ncrcicntihocpro6dldcxiuris  Romani  apidbus» 
quoiurc,acccptiJatiocfta6tus  lcgitimus,  vcl  Icgisadio,  (qujcidem 
iuntnonnuIhs,Iicet;iliisdiffcranr,inl.a6bus  legitinii,  D.  de  reg,  iur.)  1^^*^ 
A^uslegitinii,rcuf61cmncshcbancvcrbis  ibicmnitius  &:  legitimis,  * 
conccpnrque,  (blemniformulalQgis,agencis£eopcrancis:  rolcmnicet 
cum  iymboloaliquocxlcge  vcl  cx  moribus:  vtin  emancipadone ,  a:s 
&  libra,hbnpens,2rc  pcrcuilalibra,  &{hapiimaca:  incrccione  vcladi- 
done,crcpitusdigicorum:  in  manumiflione,  virga,pilcus  ££iimilia: 
iemperadhibids  ceftibus  duibus  Roinanis  pubcnbus  quinque  vcl  fe«  ^ 
ptem.£tantcomnia,quodhunclpcum  explicat,  prarfcntia  coAtcs»*' 
nentium  requiriturin  adibus  legicimis ,  nunquam  ficri  ^ltds  intcc 
ab/cntcs,!.  nemo lege, D. dc vcrb. fignif.  Hinc tutor  &:  curatpr  accc* 
ptiIadonell),non  gerit pro  minorc abfcntc,non  potcH  acceptiim  fcrrc 
nequeipfipcytefttcrriacceptum,rcdminoriprxrcnri,  vthoc§.d]citur, 
fic in  1. 1.  C.  deacceptilation.  Vidcs  ipfum  minorem  acccpto  ^crre,  tu-v 
torcauthQrc.Eadcnirationeprocuratorabrcnns,qunmuishabcatlpe«  ^ 
cialc  niandatum,non  potcli  tcrre accepcum,  ncqucipli  potcftacccpto 
fcrri  in  icmablentis, L  3.D.  cod.  tit. Vcrum  quia ha:ciuris  vctcris  lub-"^" 
cihtas,ab  iniuria  &miquo  non  abefl:,rcmcdium  daturhoc^.  tntor,  vc 
fiatoblig.'tionisnouatio,hoccft  transfund.uurmtutorcra  vclprocu- 
racocem,  vchocmoda^&us  dommusadionis,accepciiadoncm  con*;^ 
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crahat.  hacfubtiltcace^viucurpriorilladuriordibtilitas.  Idver^ho^ 
clie  iiiutile  eft,  nao^  retnotis  veteribus  acceptilationu  formulis  &  £crtt« 
pulis,  lAx  pcrticiuntu  r  (icut alij  contra6);us.  Quod  autem  iupra  dixi- 
musnon  gcri  acceptilattonemcum  procuratore,  licct  mandatumha' 
bent,contrariumhabctcxl.  5.  cod.  tit.de  acccpcilacione.  quidam  vr 
hancancimoniam(bluatind.1. 5.  delct  verba5/»e  mMdatd,6c  pro  ijs, 
rcponit/ii»»oiMf/W,vtconueniathuic>  S.tutor.  Hancemendatio- 
nem  alijftultam  appcllant&  temcrariam ,  6cretuata  commmuni  le^ 
^ione  dicuntilb  verba,  fine  mamUto Jxoc  flgnificarc^quod  procurator 
non  potcft  libcrari  vel  libctarc  fa^kaacccptilationey  nifi  dominus 
hoc  eimandaucritatqtte)>crmi(eri^nouare:  vthocmodo  accepti- 
latio  fieri  poflit  pcr  nouacioncm  nominatim  permiilam  exl.  4.  C.  de 
noiucion.  Hodic  illa  lcniarunt,  &negle^  talibus  gloHulis,  nudc  8C 

^  pme  feruatur  cli<5talcx  3.  de  acceptilationibus. hucperdnet lexpenult, 
cod.  tit.  CatcL  um  quoniamacccpnlatio  crat  adus  legitimus,non  rc- 
cipicdicm  vcl  conditioncm,!.  4.  Sc^.cod.tic.Expreirc  videlicet,nam 
cacicc  poccft  d.  1.  Atlus  lcgitiini,dc rcg. iur.    CJux deaccepcilatione 

'  nominatiraioquitur.  lilaliibtiliaiurisvetedshodieeuanuerunt. 

AD  L.  14.  ET  19.  EOD.  TIT. 


CcEPTii. ATio  cius  quod  dcberur  pcr  vcrborum  oMi- 
gationc  dcbct  ipiiobligationi  omnmo  coucnire,  nequc  aliud 
^^^,  contincrcj  alioqui  vcra  &  legitima  nonciTctacceptilatio.  Hic 
elirenfuslcgis  i^.Hinc  obligatio  vcrborum  ,  acceptoferturvcrbis: 
.quamuis  nihilfolucum  fic  natucaliter  fcu  realiteryVt  aiunt,  I.  i9.§.i.hoc 
dtulo .  vndc  vcccrcs  incetpretes  tradimt  aducriiis  acceptilationem» 
acrcditorcTruftra  objici  cxccpcioncra  nonjiimicratg  pccunix,  quia 
{atis  eft  vcrborum  obligationcm  vcrbis  eum remififle.  Non  idem  ius 
in  Apoch.i,pcr  quam  crcdiror confitctur  {c  accepifTc  inccgr.im  dcbici 
Cmpf.o  fummam:  quamuisrc  vci  a,  vcl  nihil,  vcl.iliquidtantumrcccpcritihic 
nttfKha.  cnmiobiicipotcltcxccptiopccuni.vnon  numciatc,  vc  cxr.uionc  di- 
dcl.i9.f.i.Coiiilicuicurml.(i.l.ij.l.  zi.fitl.  ij.C.dcidluc  vbi  di- 
ftjndtio  h.TCc/l. 

Crcditorqui  p.irtc  dcbiti  tanruni  rcccpta,cocius  canicn  dcbiti  libc- 
rationcm  cmilit :  liquidcmiioc  tccitcx  cauiatraii  adi  >nis>  vcl  noua- 
tioniv  vclacccptiLinoniSjtunc  dc non  rcccpto,malc quxrcrccur,quo- 
jiiam  iis  tribus  modis  tolhcur  omnis  obliiMtio,8c  omnc  ncG:otium  cx- 
tjnguitur.  Si  vcro  non  pcr  cos  modos,  fcd  pcr  Apocham  rim- 
pliccm  feucow/ijvowtvM^/d' mr/>r&,  vtaiunc,  Scnplit  Tc  corum  dcbicum 
acccpUIc^  cui^  paiccm  uucum  accipcrcc^  lub  cacicalpc  rciiquum  acck- 
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picndi.  tunc  aducrfus  cam  npocham  vcl  contclUoncm  uc  rcccpto  cx- 
dpere  potericde  non  numcrata  pccunia. 

Iii;hoc  chematCjqufhtur an  rrcditorprobarc  dcbcat  non  fuific  nu-  i>r<>' 
mcracam  ipii  pecuniam apocha  comprchcnfam,  an  fufficiac  ci hoc  nc- 
garc,arqucacbJtor  probarc  tcncaturpccuniam  rc  vcra  numeracam  uHm.pt. 
iutSe.  lureciuiliy  iscuilcx  daccxcepcioncmnon  numcratxpccunia: 
vcpromifrociincaudoncmucuijvclmarico  in  nuda  caucioncircccpt^ 
docis ,  non  cogicur  probare  pccuniam  fibi  non  ^ifle  numcracam,  luf- 
ficic  ei  negare  numeracam  j  modo  intra  bicnnium  iure  Tcteri,  vcl  incc4 

'  diestrigincaobiiciacpccuniamfibi]nonfuiiIenumeracam:  Eccredi-* 
torconcraqucmcaexccpcio|dabacurin  ruprafcripcis  cafibus  probare 
deber  pccuniam  Ce  numerairc,  vc]  conflat  ex  tit.  C.  de  nonnu* 
mcr.  pccun.  Ediuerfocumcreditbrobiicit^apocham&nudamcd- 
feilionemdercccpto  quamdcbitoridedit^efle  fid:am,  imaginariam, 
&ouibm,abrquevilanumeratione9(imiliterdicesex  l  in  contra^ti. 
bus,  §.fuper,  C.  dcnon  num.pccun.Intradiestrigintapa1lapocham 
emiilam,  creditore  obiiciente,  nil  re  vera  fibi  numeratum  efle ,  rciict. 
onus  probationisin  debitorem :  Sedelapfis  triginra  diebus,  non  dari 
eam  exceptionem  pecunix  non  numetatae,  (ed  veritatcm  &  numera- 
tionem  prarfumi  in  apocha  &  Iibcracione:nifi  creditor  liquido  probeti 

«  pecuAiamfibinonfuifrenumcratam»  vc  aiuntglofiar^  in  1.  6.  C.  de 
folut. 

Hxc didafinttanti^mdenudaconfeffionedebitirecepti.necenim  sia^oihd 
Yalerepoiru|itinacccpciIacionelcgicima&  folemni,  vcance  di^k»im 
eft.nececiam valerepofiuntinapocha  vcraproptiefiimpca, qu^  con-'jJJj[^""" 
tin  cat  numeracioncm  &c  nacuralcm  folucionem,  fi:u  rcalcm  dcbic^  rci 
velpc  cuniatfa&aminccrcisnumis  vclcorporibus,  idqiic  argiimcnco  . 
ditla:  i.  19.  f.  I.  de acccptilacionc.  Sic  vcrior  chc gloila i.  6,- C.  dc  foluc. 
.  Ctim  gcneral^Feraicin  hac  quacftioneaduerfus  apocham  non  compe-* 
tcrc  credicori  exceptionem  pccuni^  non  numcrarx :  Redc.9uia  fi  c6- 
pctercc,cuncreiiccrcturindebitoremonus  probadi  numcracioncm: 
quodadmictinon  debet,magiseium  (landumcilfcriptura;:  nifi^con- 
tra fcripcurani  vrgeantindidaccrca  ficindubirata,  vet  pcffumptioncs 
cxqualitatefeuvitiorerum,  pcrfonarum,lod&rcmpons.  GaJiixius 
cxiurisciuiliscationeaduerrus  fcripcuram  nonadmittit  cxccptioncs 
pccuniqnonnumcratx,ncc  tcftium  probationcs  contra  Bdcm  fcri- 
ptura:,  maximcf  ipra  lOO.IibeHas:  nifi  dolus,  vis,  nKtiiruc,t'di!  ci  imc 
vcl  quid  i;nprobum  obiiciacar  contra  fcripcuram^vcnoc.  totcnicslax- 
pcores  adiUam  conlUcudoncm  ast.  54. 
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PVBLICIS    LIB.  ZO* 

O  N  debuit  pmenri,  nobilis  &  in  v(ii  ficqucns  hxc  iandio^ . 
per  quam  fi  plttriiimsfmommpenfttMioneSy  penfiones,cenfrs,  foU»- 
_  ^  num,  reditusy  v^tir^,  &  reliqua  pecantur:  debitor  autem  pro^ 
ferat  in  medium  tres  apochas  vel  (biutiones  aclibeniaones  trium  an- 
norum  coniunftorum  &  fibi  cokzrenrium^ts  cenfetucpraecedenrium 
annorum  omnium  recroyfbluiiTeannuum  reJitum  veldebicumutavt 
annooim,  qui  cres  illas  apochas  praecedun^  reliquis  non  (ic  obnoxius. 
Atque  obrcruabis  trinam  {biurionem  requiri  trium  annoriim>per  tres 
difbnftas  vices^  feuper  tres  continuos  annos ,  inmediat^  fibi  cohae« 
n^ntes :  requiri  tres  apochas  cribus  (chedulis»  vel  inftrumentis  defcrit- 
pcas.  Quodii  vnum  cancum.lic inftrumcnrum  vnioe  fblurionis  pro 
cribus  annis,  hunc  effc^m^on  habebittalein(trumencum,niii  no- 
minarimconcineaccrinaspro  cribusannis  conrinuis  {biuriones  fepa-> 
laciui  per  cres  annos  conrinuos  tad^is  hiifTc :  Icaquefi^vno  cmcum 
inftrumencovelapochapericripcum  eft,  quodcerca  qnanritias  ibluta . 
eft,  vnanumerarionepro  criumannorumreliquis ,  non  releuat>  nec 
iiberat  rdiquis  aliorum  annorum ,  eam  (blacionemprarcedenrium: 
A»  trelt-  Hicquc  vitiaturreguladidxi  quicumque,  vtomnes  DD.  vno  con« 
torco»tr\  fcjnfufacentur. 

-^'^^  Dubicatum  cft,  an  contra  prafumptio^cm  cEi£l:s-rQaicumquc,' . 
crcdicor  ferendus  fic,pcobare  volens  debcrtfiBi  rehquaannoi  um  qui- 
przcedunc  illos  cresannos  pro  quibus  ea  iiberatio  dara  e(h  Sane  per 
cbncrariamfcripturam, vclcautionem,  vcl  pcrfidcm  aclorum  &ge<« 
fl:orum quibus  liquidib conl^ec rcliquaeiu(tnodi  adhiic  deberi,. acque  * 
ceilare prxfumpcionem did^  1.  Quicumque,  poccd  crcdito i  cam  ex^ 
cepcioncm  ^  pra*fumptionemehdere,  vtcolhgiturex  d.  l.  Quicum* 
qne.  Sc<ianricucrperfcripcuram,icaquoqueperceftcscrcditor  pro- 
barc  polfit  rcliqua  pr^ccdentia  tres  cos  aunos  vc!  apochas  iibi  vcrc  & 
.Ai/cr  iiiOcdcberi.  loan.  dc  Piatea,ad  hanc  ceftium  prooarioncm  admitti 
*^  debere  credicorem  cenfct  probabili  rationc:  nempe ,  quod  licct  con- 
ccaicripturam  dirc6taprobacio  cancum  admitticurperaliamicapcura, 
non  pcr  tciksjarg.lcgis  Gcnerolicer,  C.  dcnon  numer.pcc.  (quod  in 
Galiia  diilriwtc  feruacur  )  camen,  inqmt^  aduerfus  coniedjonem ,  vel 
pra^fiimprioncm  aliqiiam  iuris ,  qu£  rrahicur  exaliquo  intomenco:  : 
concraria  probatio  tclliumadmitti  dcbct ,  quia  talis  prxfumpcio  per 
dUamomnem  prc^ationcm  contrariani  tolli  poteit,  propter  re^ulam, 
certis  ^j^robAtis  non  eji comc^ur^  lociss,  Qu{  cariopropria  efl  i n  cafu  % 

.diOxJ. 


Digitized  by  Gopgle 


C.DEAPOCHIS.  zoi 
di£bxl.Quicumque.  Fingc,  credicorcmadcbitorcrogatum,vttnum 
anaorum  yltimorum  ceurum,pennones, vid redicus  acciperct  pro  cri- 
bus  illis  annxs  fin^  praeiudido  annorum  prccedencium  vcrcdebitoru. 
Cofcripta  eftabijs  apocha  pio  tribus  anispure&£mplicitcr»vei  fic  trcs 
apocfase  fateiunc»  ciim  debitor  dreditori  promitterct  (c  prxcedentiu 
annorum  reliqi^ifbiuturum,  verbis  tatum  id  promifit  coram  tcftibus, 
norqripturl  Velfingeciim  talesapoclix  conrcribcrentur,crcditorem 
tcftatodixiflefibi  prxcedcntium  annorum  reliqua  debcri,  caquc  (e  ^ . 
exdpere  ^u  referuare :  non  id  fcriptum,  ied  fola  voce  pronuntiatum  /^^^ 
cfk,  Hic,tumpoflremaverbadidd(.L  Quicumqucjtum  ratioiuris  & 
^of&Interpretumfiiadentteftiumprobationem  admitti,  arg.  lc^^is'' " 

Contrarium  in  Gai(ia  dicendum  videtur  ex  Regia  conftitutione  ^^^^ 
Boiorum  j  quxnonpatitur  teihbusprobariquodaliquid  conuenerit 
vltca  (criptucam.:  reiicitur  tellium  probatio>natt  ibliim  contra,  Ced 
etiam  prxter  idquod  in ftrumcnto  (cripturi  continetur.  S upedOi 
ris  contrariae  opinionis  defenlbres  reponerent  eam  conftitutionem  « 
cffe  &nGd  iuris^atque  odiofam,  vtdidtur»  quia  fit  contraius  comune 
probadonum,  quo  In  ore  duorum  fiat  omne  verbum,quia  impediat 
faculcacemprobandac&inquirendx  vcrit.uis  ^  cuius  cauia  fauorabilis 
e(l :  ideo  conditutionem  itlam  ftridc  intclligi  dcbcrc  acrefern  pne- 
dlead  fiwm lenfum ,  quando  per  tcflcs  fcripcura  diredo  oppugnatur 
Sc  euerdtur:  qui  non  eft  caTus  quadbonispropofitar»  nil  enim  crcditor 
obiicit  contra  velpr^tei:  crium  apocharum  lcripturam  &  fidem:  fed 
cantiim  exdpic  aduerfus  conie^onem  &c  prxfumpdonem ,  qux  fin- 
gicur  ex  trium  apocharum  concurfu.  Qux  opinio  videcur  xquior, 
maximc  fialiaindida^ioci^cemporiSyrerum  &perlbnarum  credicoxi 
iuccurrant. 

Hocautcmcitradubium  cft,  toHi  prxfumptionem  &:  dccifionem  zJmhitiw 
di6kx./. Qmcumquc, fi  crcditorin apocha,  veJ  ctiaminfignot.intum 
&:  fubfcriptionc  fua cxccpcrir,  vulgo,  rejcrtixumt,  rcliqua prxccdcntiu  '"^"^* 
annonl,  atquc^fmc  corum  prxiudicio  fc  iibcrationc  cmifilfc.  Citra  du- 
hiuni  qaoquc  cll:  d!clam,l.Qu:cumquc,obcincrc  tantummapochis  & 
libciacionibus.non  in  obhgacionibus:  iu)ccfi:>cx  concinu.icnum  dun- 
taxac.innoriir.i  pi"(j'ftacionc  nunquamacquiri,  ncc  obHgacjoncm ,  ncc 
dominium,  pignus,  ncquc  lus  vliuni ,  fiuc  pcrfon.ilc,  iiuc  rcalc.  Quc- 
madmodum  cxillacricnnali  prxfiacionc  vci  folucioncnon  mtcicur 
ncc  prxlumicur  quodannis  prxccdcntibus  perlongum  vcl  lcngiiri- 
ni  .imtcmpusdebicorfohiitcuindcmccnfum  vclrcdicum  :  nam  pnx- 
fu.nprio  dicl:.c.l.Quicumquc,  indudacil  fauorc  dcbicons  adcum  li- 
bciandum  pro  aunispr£cedcntibus :  nonautcmad  cum  obhgandum 
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pro  (equentibiisanms,ciim  obiicic  fe  indcbicc  roIui/TcJ.Quod  i^iior^ 
D.de  lcgib.  vc  monuimus  adtic.de  conciidion.iodeb.Hoc,inquam« 
ncgamus  deiure  &;dominio>noiidepo(Ieifioncacquircnda;quoniaio 
acquiritur>nonmod6  per  crium  annorumptzftacioncm,rcd  eciamper 
aimi  vnms ,  vidcliccc  vlcimi  Iiberam  &c  quiecam  pollcilionem ,  pro 
-qua  tucnda  dacur  inccrdidum  vtipo^&dctis»  vc  ex  iun:  feniac  viiis^ 
vide  fcriptaad  tit.  vci  poilid. 
^;»m;9-    Porro  licuc  crcdicor  cenecur  apochara  d.irc  dcbicori  fbluenti,  ica 
thyrcito  dcbicorannui  redieus,  canonis, cenfiis,altcriuruepr^ftacionis,cogicur 
"      *  credicoriancapochamciirc,  qiKi  probecurlolutiojprarftatio  &:poirci- 
£0  annui dcbici,  vel rcdicus»  1. Piures>  C  dc fidc  inftrum.  nc dcbicor 
poft crigintaannos cclct fupprimatquc apochas  &:  foluciones  annuas: 
obiiciac  lcnihil  vnquam  roluilfi:,  &:fc  vfu  cepilfcpcr  ccilacioncm  &: 
Iibcrcacem  crigincaannoruni.vcciHni.Licibus  dcagncol.^'ccnlic.lib, 
II.  C.  Nam  uigmtamnnis  prcfcnbicur annua pr^ftacio ,  &:  a  prima  ccf- 
facionc  fcu  ab  co  anno  quo  folui  dclicum  cft,  pra:fcr-pcio  incipic,dcin- 
dccurric  vfqucad  crigintaannos  concinuos  a  pnmaccilacionc  numc- 
randos.  noii  cnim  a  iingulis  annis  finguLr  ccduc  prxfcnpcioncs  viqiic 
•  ad^annos:fcxaginca  ,  vc  malc  idiolaitici  inccrprcccs  noui  pucanc  cx 

Marcino  vccuilo intcrprccc.  Hocigicurpcnculum  crcdicor  cfiugicc, 
iumcndo  &  rccincndo  cxcmplum  apochiu quam  dac,  a  dcbicorc  lubf- 
cripcum,  id  quodhodie  facilc  cflcum  acabcUionc  vclaliapublicapec- 
iona  cxcipiturapocha,  illc  cnim  varios  dcillacodiccs  auc  cxcmplaria 
\cnfquc  dcicnbcc ac cradcc.  Hoc auccm cxcmplo  non ronfcncus  crc- 
dicor,  cogcc  dcbitorcm  ,  vtci  dct  antapocham,  icu  fcripcuram  qui 
conficccur  dcbicor  iohitioncm  a  fc  taclam  crcdicori,atquc  fibi  pcr  crc- 
dicorcm  dacam  fuilTc apochain  fbluci  annui  ccniiis  vcl  rcditus :  duplcx 
cnim  hoc  rcmedium  datur  in  d.  I.Piurcs,  C.dc  ridc inflrum.  non  vnu, 
vcquidam  volunc.  Ex  ciuidcm  1.  argumcnco  apud forcnics  compclU- 
tur  dcbitor  annui  ccniiis,  debiti,redicus,  vcl  alccrius  pr^ftacionis ,  no- 
flam  profeiTioncm  ccniualcm,  vcl  rocognicioncm  &:  confellionera 
cenftis  &annuircdicus|,  pcr  caunonem  vcl  per  fenccnciam  crcditori 
,  dare  &  pr^ftarc.  An  vero  debitor ancapocham  dnc  tcncacur  vnius  rci 
velftimm^  quam  vnica  folucionc  diflbluit ,  fcilicct  quia  crcdicoris  in- 
tereftprobare  dcbitum  fuifTc  quod  fibi  folutum  cft.  V crum hic  ccllat 
racio  di^l.  Plures,  Ncdebttwmficiemrjhlutionemannna  prjcJlAtionis.  £c 
tamen  videoir  1.  pr^ccpcum  gcnecalicer  vc  defidQranci  credicori 
pr^beacdebicorantapochamiputocredicorembonnifi  inrei  &;  Iblu- 
doms,acliberacionis  aftahocpeterepoiTc^arg.icgis  ModeftinuSyD.de 
(blttC.  Quod  haXh  con(eqaecur,  (1  non  aliter  quam  pcr  fcripcuram  aUr 
chentici  a perfbna  pubUca  con fignacam  dct  folucnti  debicori  apocha 
/blutioni^i^ocenimacditoaUcec,iauicoet^  SpwteDcf. 
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DE  AGRIS  VECTIGA- 

LIBVS,  ET  EMPHITEVTICARIIS  / 
•         TRACTATVS  AD  EEVDA 

Pra^paratotius. 

I T  V  L  V  s  primus  Iibri  fcxti  Digeftorum,  cft  dc  adionein* 
rem  dircdacum  gencralibus  pracceptis  vindicationum. 

JRf^^  11^^27  TituIusautcz.dcPubliciana,&:  cituIus^.Siagervcftigalis 
rg^ljy^  pet.runc  de  vtiliin  rc  a£Vione.  Na  vedigalcra  agrum  pc- 

tcnti  compctit,  non  dircda,  fcd  vtilis  vindicatio.  Dire  ^*" 
ftam  dicimus,  qux  cx  lurc  dirc£lo,  fculcgc,  velapcrtarcntcntialcgis- 
daturci,  quiiurcgcntium,aut  lurc  Ciuili  &:  Quiritum  dominus  cfi:,I. 
in  rcm,  D.de  rei  vindicat.  feu  loci  proprietatem  nadus  cfl,  1.  quxflio, 
D.  dc  vcrb.  fignif.  hinc  dominmm  dircdum  vctcrcs  Do6torcs  fum- 
pfcrunt,  probatuni  moribus.  Vcilis  in  rcmadio  &  vindicatio  dacurei 
qui  dominus  non  cft,  verumtamcn  vtilitatis,  hoc  cft,  xquicatis  ratio 
Mcit,  vcpofrclliopcncs  eumpcrpctuocfrcdcbcat,!.  quia  adlionum, 
D.  dc*;prxfcript.  vcrb.d.  l.qu.xiho,  &:ahjs  plcnfquc.  Indcdominium 
vtilcapudomncs  vctuftos  Intcrprctcs,Nouimalunt  dici,  ^/«.i/i  domi^ 
fcdparuircfcrc  dilccptatio  noininis,modo  rcs  fubfit,  vt  ait  lu- 
ftinianus.  Excmplafunt  vtihs  domini),inagris  vcdigalibus  noliri  ti-  Eim 
tuli,tuminfupcrficicbus,  1. 75.  &:I.  74.  D.  derci  vindicat.  Ettit.  dc^**' 
fupcrficicbus,  hb.  43.  digcft.  Dcindc  in  locatione  ad  longum  tcmpus 
hoc  cft,  dcccnnium,  vtaiunt  Scholaftici  &  Pragmatici  Dodorcs ,  cx 
noflro  tit.  & d.  tit.  dc fupeficiebus.  Quarto in  Emphitculj,tam  cx  vc- 
tcri  digcftorum  prudetia,  quam  noua,  Codicis  &  luris  canonici.  Tres 
autem  contraffcus  pollcriorcs  pendenc  ex  noflro  citulo,  &  ad  expHca- 
tionem  eius  pcrtinent:  \6th  bceiiicer  de^s  tta^abimus  pofl  agros  ve- 
ftigales  expolitos^infinehuiitstituli  £x  omnibus  prx<lidis  concra- 
£Hbtis  flux^re  cres  alij  :nempe  Feudum,  Libellarius  concia£his.j&  Pre- 
caria:quibasinaccipiencemtnin(cribitur  dumazat  vciledominium, . 
.  ienpofleffio  &  vfus,  vel  edam  v(usfra£)iis,{cilicctpcrpctuus,vcaiunt- 
Ubxi  feadomin^manence  agri  propriccate,  (eu  dominio  dire^openes* 
' Eccij  ' 
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DE  AGRIS 
dantem,  vt  dicenitts  poll:  huius  tituli  bicucm  expUcationcm. 

Noftcr  autum  rituius  5.  Iib.  6.  digcH:.  cH:  dcagns  ciuitatum  &  Rcip?  1 
/■"/  populiRomanijquoLumAgrorum  conditio,  natura  tum  oiigo  hjc  1 
tuic.  Vidis  iufto  bcllo,  puUirquehoftibuSjagcr  ex  hoftecaptus^fic  pu-  1 
bhcus  populi  Romani,  publicatur  &  confilbtur, ex  gendiiin  iurc,  §. 
Itcm  ca,  mftit.  dc  rerum  diuifionc,!.  i\  capnuus,D.  decapt.&poftiifn. 
a^*^'  ^'^"^^^^         tamcnagris  partem alicjua,.iliquando  ctiam  totumagru 
vii5bis  nonadimdbant,redrelinquebant  vctetibus  po/Ietfbribus»  ac 
i^pc  iis  re^igal,  6^  tributum  aliquod  imponebant.Qg6  ief|>ictt  locus 
Ciccronis  tcrti4  in  Verrem>  Peifu$c£Sicm4gdmtMes  htHo  4  msi^rihm  ito- 
flris fubaB^efmt :  qMrum  cum  ejfeta^crpuhliats  populi  RomAnifM^,  tum 
iUis  eft redditus,  Et  Siculus  Flaccus  de  conditionibus  agrorum,  drca  pnn  v 
cipium,  Necfamenomnibusperfonis  'viSHtdbUtifmtMgriy  tMm  qMormndAm 
digttitaSi    ^^''^>  Mtdmiciti^fViSlorem  ducem  mouit^vttis  concederet  dgrot 
y«of:Hinclcgimusin  eorumagrorum  vetuftislimitibus,  in{chptas)li« 
tcras  R.V.P.  Ideftr«^/ri»»av^m^oj9'^r/.Aliquando  vidispulfifque 
hoftibus,nihilagrirelinqucbatttr»redinpublico  remanebat,  vt  poft 
captam  Carchaginem  dcagcisin  Africa  diuidendis  lege  Rubria  eft  a<- 
dum. 

Talisauf:emagri  publici  velpublicati,  varia  genera,variaeconditio- 
nesextiterunt,vtcolligiturcxJ.inagcis,D.deacquir.  rer.  domin.  cx 
««^i/.»  ^.^  ^  vc6tigalis,  &  ex  aliis  authoribus.  Vndc  noftri  diucHa 
colligiit  ac  £ntiunt.£t  quidem  in  d.Un  agris,  Huiufmodi  agcr  triplex 
ellevidctuL  :autanignatus,aut  vcnditus,  ant  qui  in  pubiico  rema* 
nebat.Sedhfcimpcrtcda  diuifioeftjcx  locis  Titi  Liuij,  &  aliorum 
icriptorurn,  Decondirionibus2^rorum.namLiuiusin£nelibriterrii 
des^ro  CoriolanOj^oi^pwimw it.ti\iptos^.t!/os  mi'iBorcmpopulumpArtie>» 
banturi  alios  vendebM^tudios  nulufbits  aJsio^nabanc:alios  locabant:  altjs  certum 
njecligdffmefiipendiHm  imponehant.  Vndeillud  Siculi  Flacci  cauftmditu^ 
dendorumi^rumbellafecerunt.  Captusemmtger  exhojlevarie  dmtfus  efi, 

Ex  eo  locoaliiiquefimihbusapudicriptores>De  condicionibusagro»  ' 
tumapparetquadruplexconditio  &  qualitas  eiuimodi  «g^omm  |>U" 
bIicotumexhoftecaptorum.Primaipecie$erar,eorum  agroru,  quos' 
in  viAorem  populumportiebantur,  populoqueaflignabant  &:  diuide. 
bancper  ccnturias  &  per  bina  iugera:qu6  referri  potcft  illud  Fcfti,igfl» 
limitatusefifincenturiasdimfus,  &ilIudSiculi  Fhccijdn^iduntur  ergo  agri, 
limitibusinfiitutispercenturias, afsignanturqueviritim.  Iccm  iIIud]Aggeni 
vrbici  ad  Flaccumj  in  agris  occupatoms  pcr  centurias  certis  jormts  ,  ca  tus  cui 
quemodus  afcriptm  efl.  Qux  luccm  accipiunt  cx  .^ho  loco  Siculi  Flacci 
CenturitsdequibusnuncmentionemfACtmusvocabulumdatum  cfl,tx  co:  cio?t 

MtiquiSQmAttom»,i^m  ex  hofie  o^tmn  vi^orifopdoper  btn^ii^erapar^ 
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ittifkttt  cmtmis  hommhm ,  duccntma  iugtrA  dedtmnt,  £c cuilibec  duo  iu* 
gcia.  EtexhocfaSh  cennirU  iufie  appellatd  efi,  Hinc  nats  &c  appcllatat 
leges acrarig,  qu^  tantasfeditionesinteropciniaces  &plcbem  Romz 
condt&ilnt.  Earum leguin  capita erancprgcipua deagris publicis  virr- 
tim  populo  Romano  diuidendts :  cum  ne  quis  pocenciorujTi  jplas  qua 
quingcca  agn  iugerapofliderccDeinde  prf  rcribicurqaoccapicaman- 
dpiorum>  pecorum  &  animalium  iii  agris  habereJicerec. ' 

Secimdo,  agri  manucapaaliquando  milicibus  vecenmis  affignaban-  jf^^imiS'» 
tur  Sc  diaidebancur  inpr^mium  (  vcaic  lex  Xwow,  D.  de  eui6Hon. )  & 
iblacium  (ene^hids.  quod  Sylla,  &  Iu|^us  Qiar  &  Auguftus  >  necnon  ^'^^ 
>alij  Principcs  fecerunc.  Diuidebacur  &  afligDabacur  ager  milici  per 
cencurias  &per  manipulosyaclimtcibus  diitinguebacur,  dc  quoinlln 
agri5,D^q.rer.d6.  Ager  eft  occ»^4f  oww,quia  polfo  hofte,ceflic  viftori  L.in 
occapanci  :ager(ifWy»/,ager  afii^netus,  Hinc  f^pe  apud  fcripcotcs  de  ^^l^^^' 
Iimicibusagrorum>&ilicecFbccumj  Aggcnum,  &ralios,cumdehuius 
genens  agroloquncur,  hf  coccurruc.  ^gerlimiutus  efi^  incenturias  diui- 
!us : Ini^isoccttpator^s^i cencurias,  ccrtifquc  formis ,  certus  modus 
'CftafCgnatus.  ItcmjCi^fws/gfreAr^o/^ejViftorimilitivctcranoqueeft 
affignacus.i/o/?i^«5  pulfis,  ^qualis  in  modo  manipulicft  dacusjSic  agcr 
Virgilij  ArrioprimumCcnturioni,dcm  Claudio,exeadiuifioncob« 
tigit,  vtnotantadEclogami.&inVirgilij  vira.Hucrcfcrri  quod  dc 
fiindo  militibus  affignato  {cribicur  mllcemii>inprincip.  D.  de  rei 
vindic.  &  1.  Ludus,  D .de  euid.  quidam  patatlt  non  bene  *.  qoia  illa; 
lcges  pctdnent veriusadagros  limicaneos,  quiquidem ab  his  a(Iigna~ .  - 
tis  &liroitatisdificrunt,  vt  infra  dicemus.  Cxtcrum  agcr  hiclimiratus 
iusaliuuionis  non  habcbar , [incremcntum  pcr  alluiiioncm [accedens 
nonacquiritur,  nccccdit  agio  limicatoin d.  1.  Inagris.  Hxcautcm 
rauofuif ,  quoniam  a/fignati  &:  limiratiagn /o>7;?:«,  id  cft,Vonclitio  &: 
quanticas  non  potcratamplius  imnuit.in,  vtlcnbit  Aggcnus  ad  blac- 
cum  dccondftjonibus  agrorum.  Vfucapioncni  quoquc  cos  agros  fi- 
initatos  116  rccipcrc  vulgus  cicdir,cxl.5.C  dchindis  IimitrophiSjIib.u 

Vcrum  is locus  non agic  dc agns  limitatis ,  fcd dc  alia (pccic agroru,  ■^sriVinAi 
ncmpc  dc  fundis  limitancis,  qui  militibus  allignabantur  in  hnibus 
inipcni,  vr  illi  fuarura  hvccll,  limitcs  impcrij  attcntius  dcFcndcrcnc  ' 
contrahoftc,  vt  diccbat  Impcracor|AIcxandcr  Seucrus  apud  Lampri- 
dium.  Limitati  d.abantur  vctcranis*!!!  prcrmmm  cmciiC9miIiti.r :  hi 
vero  limicanci  dabancur  dimicacuris,m  prxhum  :  arquc  fclis  mihtibus 
dabantur,  non  eorumhazrcdibus,  niii&ipiimilit.ucnt,  vt  aic  idcm 
Lampridii'^  acdchis  intclligi  dcbctdic\alcx  I»tv«5,  D.  dc  cuidion. 
vndcapparctabagrislimitatisditfcrrcagroshmitancos,  Rurfu^i  linii-  ims/W 
tati,  necaon  limiunci  diBfciUiic  a  fuadis  liiiiicrophis ,  nam  ex  his  mi-i''" 
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'fhif^ueUbetfiejfat,  Ijocefl  vedtffidemagnifn  mutaaic  in  af&gnacum 
&[diui(um.Icem  Liuij  lib.41.  Conjutes  /^runneftimdturos,^  in  iMtrera,  ajfo 
veSiiffdes  impofituros,  teflificMdi^ittiddffrum  eJfepuhlicHm,  Id  vedigol  vi- 
decur  e/Te  «  Mifcdkmihodie  mt/ellmH^Se  quo  Hyginus  &  alij  fcripcores 
d  e  condicionibus  agrorum. 

Eius  auce  vedigalis  publicoru^agroru  forma»conditio    quancicas  va  7>^fs4 
ria  fuicNam  Appianus  fub  principiu  iibh  1  .belli  ciuilis/cnbic  agros  pu-  ^^^I^ 
blicbs  anrea  bello  quxficbs,  {edtQiuriabellorfiduilittmiacuIcos  &  de- 
fercos>  populum  Romanum  colonis  dedifle  .excolendos^fhiendos  £e 
poifidenaos,e4Ieee,vcannuapro  his  vedi^ia  publico  pncAarenc,  DtthmL 
ocilicec  d^dmam  leminum  omnium:  ac  vero  fru6^uum,qui  ex  arbori- 
bttsperdperencur  quincam:  &expecoribus  vel  animalibus  pehderec  o»«w 
pro  vc  agn  6c  pafcttorum  fercilicas  pacerecur.  Decumanos  agros  dixcre 
qui  decimam  parcem  fru£luum  Rdpubli^  quocannis  prxfbbanc ,  vt 
apud  Ciceronem  contra  Verrem,  Decumanisictli^a^ri.  Hic  aucem  iu- 
uac exfcribere  quod  eft apud  cumdema^one  5.  in  Verrem ,  Inter  si^ 
ciiidmc£terd/quePro»incids  (Indices)  inagrorumve^iffilinm  rdtionibns  hoc 
tntere/iy  quod  c^eteris  aut  impofitnm  tfeHigdl  efi  certum  quod fiipendidrimn  dL 
citHr,t>tJIi/pdms(jp*jfleri/quePanorum  quaft  viSlori* pr€miur>t ,  ^ pwu 
belli:  dut cenforid  vocatio  conflituta  efl,  vtuifitle^e  Sempronia,  Videcuc au* 
•cem  elTe  vcdigal  ex  dedmis,id  elt  exagroru  culcu^qui  dedmas  pende- 
banc  fruduum:  Cuius  vedigalis  memmic  Cic.in  Oracionc  pro  iege 
Manilia..Tamctfi  vcrum  fit  non  modo  ab  agris  publicjs,  fed  eciam  « 
pnoatis  pixriique  ve&igal  illud  feu  dccimas  iUas  exigi  ^bljras.Huc  re- 
£cr  quodlegicur lib.  7.  epift.  V\im],Ve£l(^al impofitum  ad rationem femif 
yi5 Hoceftprofundoccnrumaurcisacftimaco,fcx  aurci  fingu-  Vtiiigtii, 
lisannis  pcndebantur  nominc  vccligalis.  Alibiad  quincumcem  vfu-  «-«v-ir»» 
rain  vc<^ligal  cxigitur,  hoccftpro  f-undo  ccnt.im  aureorum  quinque  ^***' 
aurci  annuacun  pcdcbancur,  Gallis,^« detua- ■vmn,  His  fcrc  acccdunc 
GaIlicaiIiaf^'>T<-a^£',//A7£-,  chdmp.trt,  m  monbuspLouinciarum  Gallia:. 

Hos  publicos  &c  vcdigaics  agros  habuic,  non  lolum  Rcfp.  populi  ^sf»vt^» 
Rom.fcd  cciam,  coloni  u,  ciuicaccs,&:  municipia  in  Icalia  &  in  Prouin-  f^^^'*'' 
ciis  :  vtagcrFidcncinus,  &alijpcncinhniticiuitacu  agn  publici:  quos 
referunt  lulius  Frontinus,  Fiaccus  &c  c^^ccn  dc  cddicionibus  agro  rum, 
&:  Vlp.iul.i.  Y) .hocz{Z.^^?y: cifutatum alif ftiyit 'vcB i^ilcs <^c.  EcSicuius 
Flaccus,  .y/tithorcs  dimfionts  .ij:.  jn.itionifquc  dhipi.xyUo  f,(hcvjiuA.^  Rcip.  cofc- 
niarum  concsjfcrunt : li ijnando  in  conditione iHormn  rcmanjcrttyn ,\\OQ  cil  ill 
iurc  &  dommio  viclorum,  vcjnccrpretorex  alio  ioco  Aggcni,  cuin 
aic,  H£C  fuhcejiti.t,  aliijttando  AHthor  diiiijioyiis^aut  jibi  rcfcru.uit,  aut  aliqtti^ 
fjjts conccfsit ,  fciliccc  Rcjpub.  coiL-niarum.  Iccm  Fiaccus ibidcm,  vel hos 
VeHi^dlibHS  ^mOufqHe  proxinm  ^fcr/pjerunt^  vdperfinguU  lujha  locarefolu 
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tifttnt,  <^petmmcipareiitHspe>'ctpiuttt,velm  plum  snnos,  tfut  ex  momZ 
mcntis pMcis  ct^nofcipoffitnt.  D cni quc  vz  iit  Higitius,  VnihigAles^nfik 
^bli^dtiijuidtmReipuB.populi  Rom.  Q^iJamcoloniaritatftmunicipiorumyOiit 
ciHit.ttumaliquMmm,<iui  Ci7*'pfh  ^'v  ^^ojh  c.tpti,  pmitique  4c  dtmfi  ^itnt,  ^ 
quifoperfuerunt  i^ive£itj^Mmfubiecltptnt,d^perAnnos^^vero  munici" 
pibus  ementihus,  td efl  conaucentiius inatfnos  centenos  iPlures  vero^finito  ilh 
tempore,  iterMmvendunturJocanturquey  ita  vt  veSii^aUbus  eflconfitetidQ,De 
qiio  vicicpluraapud  eamdem  Higuiumiunilciqucfcripcorcs^decon- 
_      dicionibus  agronim» qux explicant legenti.  D. hoc cicPraEcereaapad 
■.'■■i  eofdem      orcs, agri ciuitacum duashabenc conditiones ,  vnam  vr- 
^2^*""^  banifoii,alccrriao;rc!hs.Vrbaniroligcnus,quod     opcribus  publicis 
d^tum  f^ei:aC9&;  dcftinatum:  Agrcftis  vcro  quod  m  tutelam  rci  fucrat 
ailignacum vrbaox.  Et hoc gcnus  agri  publici,  tutelatum  dicicur:  Puta 
intucelamreivrbanoeaflignacx  funt  fylu^',dcquibus  Iigna  m  rcpara- 
'  cionempubhcoram  poncium  ifc  macnium  craiiecentur.  Agcelbs agcr, 
hic,eratciuitatis,  vtcx  A-^j^^cno  coUigirur. 
'^fumf-     ExhisprobaCLir  coartanonniillos,  m  noltrocic.  Siagcr  vcdig.pct. 
t4f*m,dc  agros vcciigalcs ciuicatum  lucclligi  gcncraliccr  dc  agris  vcctigalibus 
JcWawS       Rcip.  populi  Rom.  quam  coloniarum  &:  municipiorum  :  vcl  in 
Italia  vcl  c.xtra  Icali.im  inProuinciis.  Nam  vtaic  Aggcnus  Coloniarum 
<<7*  mmuipiornyn  c.uic/n  cjt  conditio^  qtcx  ejl  cjuotics  loca  popitlo  Rom.afsigmta 
fiHrunt.  Siccmmcum  locum  corrupcum  lcgo.  Faccor  quidcm  vrbis 
appcllacionc  Romamcancum  lignihcan,  pcr  cxcclicnciam,  vccx  om- 
innium  ccllimouio  nocatur  jn  L  vrbis,  dc  vcrb.  fignific.  Cmitatis  vc- 
'         ro  nomcn  pcrtu^cicad  municipia^  colonias,  1.  bona,  D.  dc  vcrb.  fig. 
Fatcor  vcdigalcircnomcnpublicitnbuti,  quod  propnum  clt  fc»lius 
populi Romani, I.  if'^. ifciy  .tic  vcrb. fign.  Scdmihi  etiam  dandum eft 
bonaciuitacum,abuliucpublica  cilc  appcllata,  vt  aic  dida  Icx,  Bon.t, 
V n dc  Ag^^cnus  aic.  N:tin perfonx ptthlicx  tjuxdam,  colonijc appclLvitur.  Vc- 
rum quoquccft,  vcctigal  non  tancum pro  criburo  vcl capicacionc  ac- 
cipi,fcdcciam  pro  rcdiruoc  obucncioncqu.ilibcc,  fcupro  annua  prae- 
flacionc,  vr  Ciccroai  oBic.  i.  Tcch^ali.i  vrham,  hoccfl:,  pcnfioncs  vr- 
banorum  xdihciorum^^twfey^oww^^f^rruihcis  adibus.  An  iliLid  Ciccro- 
nis pcrrincacad  vcdigalesa;dcs, quxfuntinl.  15.  ^.Sidc  vtaigahbus, 
D.  dc  dam.  mfccl.  Minimc,  vt cx  vcriufquc  loci  comparationc ,  &:  cx 
f  ipradictis  conftac  {acis,& nonbcnc  quidam  hic  hjcrenc  Rurfus  apud 
cumde  n  Ciccroncm ,  Philippicai.  VecliToleseijm,  cx  quibus  veciig.d 
&  mcrccs  publicc percipituc ,  vthodie,  CheuMufederetdiTi,  &  in  1.  Arbo- 
res,  D.dcvfiifr.  CtfeirundiniSfVelpdUcompendiumyfiineo  cjuocjuefundo 
veffi^al cifconfucuit^adfru^udristmpmim,  Hocfenfu  vcftigal,6cager 
yccligalis  accjpitur.  ... 
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lii  his  aacem  agris  vefligalibas  Re^ubltca  p opuli  Koxnam ,  atquc  ^x^* 
ciuicanuxi,  coloniannn,  &  mimicipioru^  liabebat  doniin  ium  feu  pro- 
priecsicem :  qua  de  caufa  Cuos^os,  non  fiias  polTeffiones  appeUabanc» 
Sunc^^duicacum,  non  poll^ones ,  nam  agri  appellacio  propheca- 
cem £gnificac,  1.  QuaeAio,  D.  de  verb.  fignif.  Coloni  vero ,  licec  per^ 
pecuatijylic^cin  pcrpecupm  cos  agroscMendos  &  poffidendos  accc-  ^of^J^ 
piHenCyrolumiQ^ftis  vfum  vel  poireifioncmliabebanc;li.koctic.ideo  dt^wme, 
poflefliones  iuas  eife  dicebanc ,  non  fiios  agros,  id  coliigicur  cx  d.  l.i. 
hoc  cic  l.Si£uiica«     de  vedtigalibus,  D.de  dam  jnfefto>  apercius  in  I. 
Sidomus,7i.infine,D.delcg;.i.inhis  verbis.  QjMmuisfundusytSiigdis 
municipium  fit ,  at  tamen  quiA  altquod ius  in  eo ,  is  <jut  le^4tut4uUtet,      vnde  ^"tja^ 
€iitoiQuarllio,devcrb.fig|i.vidcturrumi  debere  cxcmplum  quod '^*''**''^'^' 
emnesanxic  &  varic  quzrunt»  legis  verbafunc,  Pojfefio  Mb.igro^iHrif 
j^ropneuudijkt,  quicqmd  entmdpprehendimus,  cmmproprietas  adms  non 
pertinet,ne^pot^ipertinereJ)ocpoJfefionemappe!Unius.  PoffeJ?io ergp/vjtis 

efl:  ao^er,  proffrietas loci ej}.  Sic poiTeifio  &  vfijs cancikm  cfl: pcncs cos  qiii.   

bus  dati  fimcagri  vedigales.  Ager  auccm  fcu  propriecasloci,  eftpencs 
cum  qui  conccflit  cosagros,  teftc  Thcophilo  ins.per  traditioncm 
inflit.  dc  rcr.diuifionc  Hinc  valet  diftindio  dominij  diredi  &  domi-  jy^^i^ 
nij  vtilis.  Namdominium  vtile  habetis  pencs  qucm  cfi:  pofiefiio  &  direnam, 
vfuSjVtin  poflcfToribusagrorum  vc^gaJium,  empliitcuticariorum,  ^"^' 
fupcrficiariorum  &  feudalium :  Propricras  vero  agri, fcu  dominium- 
dircdum  ad  cos  pcrtinct  qui  fundum  vcdigalcm,  fupcrficiarium, 
cmphitcuticarium  &:  fcudalcm  coccfTcruncimpofitoijs  oncirc  folarij 
VCi^igalis,  ccnfus,  auralicuius  prxllarionis  vcl  rccocrnitionis.  dchoc 
dircfto  &:  vtih  dominio,  &:adionc  vtili,plura  vidc  apud  Bart.&:alios 
in  l.i.  C.dcaftion.&obligat.  Hincparct  non  clTe durum  &:  inhiima- 
num  fadum,  vt  quidam  fingunr  &:  exrcnuant  in  l.Lucius,D.  dc  cui£t. 
Tbi  lullu  Principis  fucrunt  poirellonbus  crcpta  prxdia,  &  partim  vcn- 
dita,  partim  militibus  data,  dicuntuirf«oc4^4,inl.Coccm,  s.agri,qucm 
hic  i?ota,D,dcpub]icanis.  Ei»  cnim  prxdiacrantin  finibusimpcrij  ho- 
fiibus  crcpta,& /iciurc bclli facta pubhca :  vcruntamcn  rclida,(ubaais 
colonjs  &: poflbfToribus,  vfu  folo  &:  nudo  pcr  cos  tencnda  fub  annuo 
&  modico  fcu  tcmporario  vedigaU :  non  autcm  crant  in  mancipio  & 
dommio  poflcflbrum  ',  nam  corum  agrorum  proprictas  in  publico- 
manfcrat,vtfup.notauimus.  Alioquinon  potuiifcnc capraediaaufcrri 
dominiSpcrpctuis&  lcgitimis,  1.15.  D.comm.prxd. 

Ex his  ctiara  fcquicur  poirclTorcs  corum  a;^,rorum  vcdiga]ium,quia  vt. 
noniunt  domini,  fcdcolonitantum,  quamuispcrpctuarj;,  nuilo  rem-  '^'^**'**» 
poris  curfu  &:  vfu  poflc  vfucapcrc  contra  ciuitatcm,  ncc  prxicribcrc  ^ 
.  ^Jpiw»,hoccft,propricuccm  loci,  fcu  dircaura  doimuium,  1. 1,  C.dc 
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prxfcript.  30.  ann.  quod  in  feudis  tricum  cH: ,  vc  infra  dicerut.  Sed an 
tercius  alccr  poITeAbr  ad  quem  resilla  aliunde  pcrucneriC;  vfucapicc 
concraduicaceiiifuSjppricracis,.icqueetiaannuivedigalis^Hocfubob- 
,  '(curum  vidccurpropccrdincnlionclocorum  fcqucnciu,quiainl.  Ci  m 
fpd(us.$.in  vc«5tig.alibus,  D.dc  pfubiicia.a^l, Si hnica,  §.ii  dc  vcdigali- 
bus  a:rdibus,D.  de  dam,inf.I.Vfucapioncm,5>.  D.dc  vfucap.  &l.}.C.dc 
^      fundislimicrophis,lib.n.dici  vidccurvfuc.ipioncm,vcl  ctiaprarfcriptio- 
ncm non rccipi  in  pra:dijs  vcdigalibus  &:  rcbus  ciuicatum.  Concra  ia 
d.l.  Sifinica,  §.fcd  in  vcdigali  prxdio',  dcdam.  int.  vbi  in  vccligali 
pcardiodoininiumpcr  longum  tcmpusacquintur.  Noui  Gloffacorcs  . 
cx  coquodvccus  vfucapio  iz.tab.bicnnij  m  rcbus  mancipi  vcl  Italici 
iuris  non  prouincialibus,  diflcrc  a longi  ccmpons  polTcirionc  fcu  pra:- 
fcriptioncdcccmannorum,inrcbus  ncc  mancipi, idcft,  prouinciaJi- 

•     ■    bus:rcfpondcnc  vccligaliapr.cdia,  id cft , in-ijuiuvr,  prouincialia  vfuci- 
pioncmnon  rcciperc,  vctcrcm  lcilicccbicnnij  &rcrum  mancipican-.  . 
tiiin,  d.I.  Ciim  fponfus,  6c  fimilibus :  lcdrccipcrciongi  tcmporis  poA 

.   '       fcifioncm  fca  pr^fcriptioncm  Jcccm  annorum,eoque  tcmporclongo 
capi,  i4  cll,  acquiri  poire  ca  prxdia  contra  municipcs  &:  ciuitatcm.  Id- 
quc putanc caucri  in  d.I.Si  finita,  §.fcd in  vcdigali pra:dio.  Ibj // 
cipcs  non  camrinc ,  dicendum  cji  dominiim  perlonytim  tcmpus acquiri.  Idcp 
putanr  calcm  agrum  polUdcnti  Titio,    cum  cinit  a  non  domino,ancc 
complctamlungitcmpons  Icu  dcccnnij  prxlciiptioncm  dari  adione  • 
Publicianam,qua:  alioqui  non  darccur,nifi  cffec  in  vfucapiendivclpr^- 
fcribcndi  flatu  &:  condicionc ,  §.  namquc,  inftic.  dc adio. 
inttrff,      Scdcumluftinianusinl.  vn.  C.  de  vfucap.  transfor.  cam  vfuca- 
nw  pionis  vcccris  &prxrcriptionis  diffcrentiam  c  corporc  iuris  rcfecaue- 

^  ric,  videcur  apercior  fic  verior folutio  veterum  incerprccum ,cum  ge* 
neralicer  jdtcunc  agros  veftigales  Rcip.  p9puli  Romani,  ^  duicacum, 
nonreciperevrRcapionem,hoce(i:,agrum{cupropriecacemlod>  vel 
dominiumdifeftumnonpoiTepratfcribivllo  tempore  concra  duica- 
cem.  Id  enim  indefinite  &  perfi»icue  cauetur  in  d.  1.  cibci  ^ondis,  §.iti 
ve^ealibus:  cuius  liiefeKrus  etr,  licet  ve^tigales  agri  nequeant  vfuca^ 
pi,  fdlicct  contrafRempub.  TamenipfipofIeirore(,inter  k(c  viiica* 
piunt  6^prx(ctibunt>vtile.{uum  dominium  feuius  coioni  pci  pctuarij : 
pro  quo  iore  vel  folo  vtili  dbmihio  tuendo  adio  publiciana  competec 
ei  qui  i  non  domino  emcrit  ^nim  vedigalem:  non  auten»  pro  simo^ 
uendo(eu  vfiicapiendo  lure  vedigali  &proprictatis  aut  dpminij  di- 
redi,  quod  ad  duitatem  pertinec:  contra  quam  nuUus  poflbflbr  ie  dc- 
fendetvllapraB(cripcione,quiafundus  &rcsad  eu  cranuitcum  (iiacao* 
ia  U  onere  publico:  Eritque  hic ponTeiibr eodem  lojH>  &  lurc^quo  fo-% 
.cccistmuscontaqaemvfucapicpraediumve^gaUobnou  Sic 
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eciam  accipics  legem  vlc.  C.  de  fijndis  pacrintonktib.  lib.  ii.  Idque  cda 
aperc^expte(rume(^>inr^.].Sifimca,$.(ideve£tigalibuS}de  dam.  inf.  ' 
vbi  veftigaiiumaediumdominiumnon  poceft  capi  vel  acquiri  poflt- 
dendo>  incel I ige  concra  munidpes.  Verumcamen  fi  acdes  ill%  vccli ga.  . 
les  vicio(aBfitic>&ruinam  minencuL-  proximo  vicinia:dificio,pofreiroc 
aucem  Cea  colonus  perpetuanus  (dium  veftigalium  vicioiarumj  vici* . 
ho  non  caueac  de  damho  inftatici:Prxcor  miccec  vicinum  in  ppfTcflio- 
nemsdium  ve^igalium:  acque  fi  nihilomiiitts  is  colonns  perpccua^ 
rius incontumaciapcrfcuercc  non  cauendo,  ica  vc  longo  (ilcntio  vi* 
deacuracdes  fuas  vedigalespro  derelido  habui£re,  vcin  d.  1.  H  finica, 
^nonaucem:TuncPcaecor,  (ecttndo>vcaiunc;dccrctoiubcbic  vicijiu 
poffidcre,quodintcrprctanturrcmloco&iure  domini  dcinccps  fibi  '  . 
habcrc,di6tal,i5.§.Iulianu&Sed.nonaliceisqu^mvc  eodcm  iurc  fit, 
quo  forcc  is  colonus  qui  non  cauebac»  quique  iJeo  (iiapofTcnioncde- 
cidic.  Ilbincerprecatio  nici  vidccur  d.  I.  p.  §.  quxficum,dc  dam.  infcd. 
cui  non  repugnac  ilic,    Si  de  vc^tigalibus,  in  his  verbis,  Neciuhtndum 
pojsfdere,  quiahoc  (ignificanc,Pr^cor  non  iubcbic  eum  poflidere,  con^* 
tra  municipes  {cilicct:Ncc  cnim  potcft  dorainium  capcrcpoflidcndo» 
fedponct  eum  locopofrelToris  coloni.  Pofthocdecrctum,  quod  vo*" 
cantrccundumjiflcvicinuspoiridcrciufTus  vciligali  adtionc  vti  po-  . 
tcritjinfinc  eius  ^  .quxlitum:  id  cft,  vtiliaclioncmrem,  ficcnim  VI-  , 
pian.  inrelljgerc  vidccurin  fine  nortrxl.i.  Si agcrvedig.  in  his  vcrbis, 
Competit  tnremiiEito pofsidentt  aducrfHS  omnes^  ctiamaducrjH^s  ipfos  municu 
pes^  it.t  timen ft  ve8ligxLjolu,tnt,  Hmc  vcLligalis  adio  nihil  aliud  eft,  qua 
vriHs  vindicatio  &:  adioin  rcm,  qiix  dacur  pro  tiicndo  vfu,  &:  quafi 
dommio  fuadi  vedigalis^  dummodo  vc<^igal  Kcipubiica:  iolucum 
fic. 

Quiavcro  in  hunclocumincidimus,refcrendum  cfl  dubium  ,  na-  -^»"^ 
tum  cxco  quodillc,  ^.Si  dc  vcdi^alibuSjin  quibufd.im  Codicibus,vtf'^'^ 
Florentinis,  addithoc  vcrbum  ^dibt^,  proptcr  fcqucntcm,^.  Scd  tn 
zfeftijTaliprxdio,  qui  c  contrario,  vcl  aducffatiuc  loquitur  dc  vcditrali 
pra:dio  municipum,  quafi  aliud  fit  dc xdibus.  Dubium  inquam  nafci- 
cur,an  hic  §.  fi  de  veftigahbus  inteliigacur,dc  fupcrficiarijs  a:dibus,pro 
ijs  cnimannuapcnfio  certapcnditur,  1. 74.  D.  derci  vindic.  Cicero, " 
2.  dc  offic.  dixit,  vrbana  ve^igAlia.   Hoc  fi  affirmcs  paruirefcrt.  nam 
&  ciuicateshabebanc  in  bonisfuis  aedcs  vcdtigales,  atquc  (upcrficia- 
ilas.Cui  h^cinccrpr^cacio  probabicurishlciungcc  Icgem  57.  ^.quzficu 
D.de  damAo  infeft.  vbi&(iipeficiaritts>ttdommuscauent.Scd  no- 
.taquodiacodem$.Sideve£Vigalibus>manicipes9on  pofiidcnt,  ncc 
vocantur  in  ius>  vt  de  damno  infedo  caaeanM^dcantdm  conuenitur, 
corum  condtt^ot  pcrpecoiwias  quipoireflbrdicjcur .  £xaduerfo  vc- 
/  ,F£F  ij  ■ 
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r6,ia$.  (ediii  v{;.ftigjdi»ipfimunidpe5dicutitur  poffi^  per  colonfl 
.  admodicumtjempusiyqUiUnobrcmcatteredc  damnoinfedo  cenentur. 
£rg6  refetty  vtrum  in  poiTeiroremagatur  de  djinnb  infedo,  an  con- 
tia  municipe$.  Sed  haecpertinentmagisada^one  damniin£edi»  quae 
ab  hoc  tra&atu  remota  eft. 

SequiturargumentumterdumcxL  9,  D.de  v(ttCjip.quiIocus(acns 
&{andis  qua; vfucapi    prffcribi  nequeunc  annumerat  pubiicas  res 
acqueciuitacum.  Quo  Hc  vcnemodiccreaudeat  cam  prohibitionem 
Dr  '«.fc^»  vfucapioLnsloquitantum  de  veteri  v(ucapione  biennij,nondepne* 
^jttc^fione  (j.j.ipjiQug  longi  ccmporis  decem  annorum ,  ciim  hanc  nominatimre*> 
moueat.  Quareabrurdum.efl^quodquidam  (choladici  ccncarunc  rcs 
facLws,  publicas,  S£  ciqitatam»non  quidcm.vfucapi>  iedprxfcnbi  poifa 
abrucdumeiledoccccumiuriSjCumrcnfus  comunis  racioSr  dodrina. 
Neque  contra  cos  eft  opusiubfidio  lcgisj.de  hindis  limicroph.  lib.n. 
C.quam,  1.  obitcr  nocabis  nonloquidcagris  vc£tigalibns ,  'ncc  dc  U- 
micacis ,  ncc  dclimitrophis,  fcd dclimitancis,  qui  in  finibus  impcrij 
iuxca  hollcs  p^^fiti  inilitibusroiisaflignabancui",  &:  ab  i)S  pollldcban- 
cur,quo  illi  lua  rura,&:  (ic  imperij  limiccs  acccntius  dctcndcrenc  concra 
hoftcm ,  dc  quibus  ccum  dici  vidccur in  1.  Lucius,  D.dc  cuid.  hofque 
ccrcumcftdit^crreii  vccligalibus,;&:  limitacis,&:Iiraitrophis:  vtante 
rctulimus,  vcdig.ilcs  dari  poircllonbus,  conduclorfbus,  vcl a  ciuitate 
rctincri:  Limitatos  dari  miiitibus  vcccranis:  limicancos  dari  in  finibus 
inipcrij  dimicancibus  :  hmicrophos  &:  corum  rcdicum  afljgnari  pro  • 
militumalimcntis&annonamilitari,  vt^xn'-"dia&:noua  iuniprudc- 
tia  &  probatis  authoribus  coUigitur.  lili  auccmjlimitrophi  vctantur 
vlucapi&^pr.vfcnbimd.l.^.dcfundislimitroph.  atqucin  hoc  conuc- 
niuntomncsillx  agrorumTpccicS)  quodprxicribj  &:  viucapia  nullo 
poirmccxfupradidbslocis-  Ncqucijs  obllatlcx  vlt.  C.dcfundis  pa- 
trimonialib.lib.  ii.nam  indicacquo  modo  vcdligalcs  agri  ciuicackun 
^        vfucapi  &pra.-icnbi  non  poccranc,  ex  d.I.9.  D.  dc  viucap. 
/,.'/.$. ;»     Ec  in  concranum  moucri  non  dcbemuspcrd.  1.  Si  Hnica,  §.  fcdin 
w%4«,  vetligali  prxdio,  D.dc  damno  infc6to :  qui  folus  locus  iinpLiiit  inccr'* 
'^*  prcccs  nouos,  vc  dicercntagrum}ve6tigaIcmnon  polfc  quidcm  vfucx- 
pi,  fcd  pofic  prarfcribi :  malc,  vtfupraoftcndimus ,  cum  is  locus  non 
probcc  gcncrahccr  pr.rfcripcionem  admitti  inagris  vcdigahbus,  vc 
iu  Cc-ctcris  agris ,  idquc  conftac  ex  illius  vcro  fcnfu  qui  caUs  eft,  Primo 
vidccur  cum  dcbcrc  incelligi  de  vedigali  pracdio ,  quod  ecac  penrcs 
municipcsjhoccft,  quodabijsnon  in  pcrpccuum  iocabatur,  (cdfn* 
^  lifirA finguU^  vcaicviontinus ,  pcr  annos,  vc  aitl-Iyginus,  temput, 
'  ytait'Paulus  ini.5.hoc  tit.  Ci  agcr  vcdigalis,&c.  Quamquamnon  ab^ 
-fucddpoidetetiamis  locusaccipi  de  ve^gaIipra:dio  quod  poifideba- 
cur  a  cQlonoperpeciiaiio.  NamlS^  municipes  de  ifto  agro  poilunc 
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cbnueiurid.l4.&:I.9.$.quaefitum.ci^mexeoprsedio  ve^igali  quod 
ruinammiziabatiir^pcricttlumlimmiiierec  viciiuxdibus,  lllcvocauic 
'inius,noncolonum  cempoiacium»  Ccd  ipCos  municipcs  polfidenccs 
per  colenum  Caam ,  vt  de  damno  infefto  auierenc:at  illi  non  cauerCir» 
iraquepecicorvidnus  exiurecommuni  per  Przcorem miilus  in 
ponemonem  vicioii  prxdij  vcdigalis  niinam  minancis.  Quod iufliim  " 
S^ixcoris  inciaAacu  dedamnoinfe^lro  appeUacur  ptimum  dccrecum»  - 
pcL-  quod  pecicozi  cuftodiarei  veci^  dacur  qam polIei(fib,cilque 
veiuti  pignoris  quxdam  capio,  Gallis,  S^fie,  fiiyfina,  prehenilo.  Dein 
^municipesnoncaueancdedamnoinfedoyrem  negfiigantjlongoqae 
£lenciopiaedium  iUud  pro  derdido  iiabuiile  vidcancur:  Pnccorfe- 
-cundo  decreco  iubebitpeticocem  poMdere  przdiit^domum  vicio* 
Gan^  vceam  deinceps  habeat,  cure^ruiniunqueprolibico  reiiciat  dXfi 
iFinita;  9,  nonaucem. 

Ciim igitur  munidpes  ptardium  vedigale  pro  dereli Ao  habeanc,&  . 
4  pecicore  polfideri  peimiccanc  >  ip/e  dominium  ctt  confeqncus  per  '^*^** 
4ongum  illud  cempus»(cu  per  longum  filcncium^vc  didcurin  eo  $.non 
auccm  &:  §.  lulianus,  cad.1.  qui  §.  explicaclcgem  11.  veriic.fi  poflldere, 
iundla  Lio.in  fine^eod.dc.  in  ijs  veibis,/«i  domht^admm  mmferri  opo?^ 
tet.i  'lcaqui non  c^uec,  aut damnum  iarciac»  auc  aedes  amittac,  1. 9.  in 
princeod.cit.  Idqueius  obciaecediun  concra  minorcs,  d.  1.  Si  Hnica,  fi. 
iipupillus,  eciam  con tra  ciuitatem,  quia minor  &c  Rcipublica debenc 
vci  iure commoni,  I.  vlc.  C.  de  in  inceg.  rcflic  Hoc  adiec^  vtf  probem 
in  fpede  didi  ^.'ied  in  vedigalibus,  prxdium  vedigalc  non  vfiicapi» 
non acquiri  pcr iblam prxfcripcioncm ,  fcd  intcrpcllata  dcmum  ciut- 
.tace ,  atquc  ipfa  paticutc  &  quafi  confcnticntc prxdium  vccbgale  au-  .  • 
•thorc  Pr.ucorc  m  alium  transFcrri ,  poftquam  ciuit.iJ>  longo  lilcntio 
pnudium  habuirpro  dccclido,  quafim  lurc  &:  iudicio  ccfTcncrci  vitio-       ,  • 
ff,  cum  niauultcartrc prxdio  ruinofo, quam  illud  rchccrc,  liccc  cnnn 
corpus  vicioii  foli,  CJuquam animalium  darcpro  nox.i,  I.^. §.cdidum, 

I.  9.  in  princ.&:panim,0.dc  damno  mf.  Dumodo  nullacuipadomjni, 
vcl  polfc  loris  arguacur,  vtlatius  moumad  hnemcradatusdc  boa. 
autli.iud.polTid. 

In  fumma  oilcnfum  cftm  A I.  15.  ^""^.  ii  dc  vcdigalibus  ,diifcrrc 
•multu  a  §.  fcd  m  veccicali  prxdio.  Ollcnfum  efl:  cum  §.fcd  in  vcdica-  ^'/«f'?'* 

II,  non  polTc  cucitcrc  apcrtam  icnccnti.im  diacl.Cum iponlus,§.in  i.no»9ntfi 
vcdigalibuSjdc  Pubiicia.  ncclc^is  i9.c!c  vilicap.  ncc  didc  l.Si finita,^».  ijhna^it 
Ci  dc  vcctigalibus,  cam  d.!  ^.C.dc  fundislimitrophiS.Lb.ii.quc  doccnt 

in  agris  vctfl^i^.ilibus  Rcip.  populi  Romani  vcl  ciuitatum;  dcniqucin   '  ^ 
publicis  rcbus  nuIUm'pra:fcnptioncm  admitti,  quod  Galiiarctinufc 
in rcbus  domiaij  fcu  domaijij  Rcgij,  quia publica: func.  ncquc  iiic  ob» 
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(ht  lex  vkldc  fimdis  pacrimonialibus,libJ  ir.  Cod.  vt  anci  iiixitnus. 
Sanc  loftmiaaus  in  1.  Vc  incer  >  C.  de  fkcro(an£l.  EcdeC  iic  eam  incer- 
precantibusiurisDo£toribus,voluicrcs  duicacum  (icuc  Ecdeliai^um 
.  prxfcribi  fpacio  cencum  annorum*  Quamquam  propiuseum  locum 
incuenci  forcafTe  videbicur  eum  tra£l:arc  cancdm  de  rebus  duicaci  ac-  * 
quirendis,  quas  ciuicas  nunquam  poITedic  nec  habuic:  hoc  eft ,  ibi  tra- 
^ati  tanciim  de ad:ionib(is  quas  habec  EcclcHa  aur duicas  pro  con(e- 
quendis  rebus  Cibi  donatis ,  reii£);is  ic  concciTis :  fciliccc  has  ad^iones 
pcrimiprj^rcripn*onccencuraannorum,non  autcmloqui  cam  1.  de  rc- 
DUS&tundispatrimonialibusEccieiiarumiScciuitatum.  Ha£Vcnus  de 
agns  vc£tigalibus,  vndceorum  ori^o,  cau(a&appcllatio  fluxent. 
Additur  in  R.ubricahuius  tituli,fi  agcr'vc6liealis,&:c,  eosagros  em-^ 

ucurtf  .f^  p))i£eQ(i(;;inos  quoquc  dici  {biicos  ab  cmphiteuii»  vel  inQtionc,planta- 
*  cionc,  &:  mclioradone.  Agd  enim  illi  etanc  vt  piurimiim  incuiti,(quai- 
lidi,  &  dcferti,  camque  ob  rem  dabantur  excolcndi  colonis  perpetua- 
njs,  vt  eos  ierercn^  in(ererent,  &c  mcliorcs  cfHccrcnt ,  atquc  vedigal 
.muuum  pro  ijs  dcpcndcrcnt],  qucmadmodum  dc  agris  publicisper 
bcllaciuiliadcrcrtis  &:  incultis,  olim  Roma:  fjdiim  docuimus  cx  Ap- 
pianolit.i.bcUorum  ciuilium,  Plutarchoin  Grac\:his,&  Ariftotelc  in 
-  Occondm.I.C.tvxs.Maccrin  I.  fcicndum,  §.i.  D.qui  Ucird.  cog.  Vcdi- 
galcmagrum  appcllat  cmphitcuticum,  &:  hocmodo  dicitur  in  agns 
Ve£bigalibus  polFciron  tuilfc  ius  cmphiccuticum ,  dc  quo  Vlpian.  in  i. 
3.§.fiius,  D.dcrcbuscor.  qui  fubtutcLilunt,&:in  iurc  ciuiliagcr  vccti- 
cralis idcm cfl:  qaodagcr  cmphitcuticarius.  Quidainnoui, vt  Forca- 
tulus,  c\  arg.lcgis  i.  hoc  tit.  c.xilbmant  lus  dc  confuccudinc  n  con- 
ccdcndi  agros  vccligalcs,vcl  cmphiccucicos  t-uiffe  tancum  pcncs  Rcp. 
vcl  ciuitatcm ,  nequc  hoc  vfurpatum  .ipriuatis ,  vt  agros  vcdigalcs 
Etitm*  cfHccrcpofrcnt.  Quod  quia  vcrum  non  cft,  cx  co  fequitur  aliud  ab- 

pri^t»  furdum ,  cnm  illi  dicuntinl.  Lcx  vccligali,  D.dcpjgnor.  agi  dc  fundo 
vectigaU  municipum,  qucm  aclor  vcl  Syndicus  ciuitatis  dcdcrat  iii 
cmphiteufim.  Qa?  poficio,  vclmagisluppoliuoplancdiuinatoriaap- 
parchic  cx  vcrbis  ciufdcm  1. 

Diccndumc{ligiturprimoaRcpubIica&  ciuitatibus  .igros  vccli- 
galcs  in  emphiteolim  dari  foiiGos,dcindc  id  vfurpacum  fuiffc  a  nnuatis 
quiagros  fuoscolonis  dcdcrunc  in  pcrpctuum  cxcolcndos  mb  lcgc 
vcl  oncre  annui  vcftigalis  &  reditus.  Ac  vcrifimile  cft,  pcrpccuaruni 
huiufmodi  iocationiitii  initia  ccpiffc  a  pubiicis  fnndis  negligccius  cuU 
tis  Schabitis  (vt  communia  U  publica  folent)  qui  dati  funt  colonis 
emphiteuticariisexcolendi&meliorandirquodpofteain  fuis  fundis 
^  .  )>riuati  vfurparont,  vt  culturam  &  curam,  U  impen(as  poireifionam 
&fra£iraam(erendoramae  conicruandoram  4  (eabiicerentj  vc  ex 
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ffloribusquidarefteiiitepretaaciii;  Vedigalpropncquidedepubii-t 
co  dicicur,  iiiiproprie  &  abufiue  de  priuaeo  quoquc  dicccur.  eos^ros  . 
vc6tigalcs  priuacos  certum  eftpenineread  didam  J.  lex  ve^ali»  D. 
de  pignor.  cum  d.  1. 5.  §.  Si  ius>  D.  de  rebus  eon]m,qui  locus  cnr^c  de 
iureemphiceucico{ettve£tigali»quod  babebatpupiUusiuagro  nimi' 
rum  emphiceucicacio.  Adde  1. 15.  C.  de  pnediis  U  aJijs  cebMS  miiiorum 
quamuis  ncpaululumabfimilis.  In  his  aucem  priuatis  ve^hgalibus  a- 
gris  e0eidemius quodin  publicis vulc  Accurfius  cum  fuis^  in  1. 1.  iioc 
cic.  Excipiocameius  prarfcribcndiyquodapublicis  a^ris  (upraremoui- 
inus^non  aurem  pomimus^priuacis  agris  ve^gaiibus  remou^re^vc 
anceadidumeft. 

Ccecerum  eodemmodopacrimonialcs  fundi,hoc  edagri  ad  pri  nci-  TmJi  p^- 
.pispacrimonium  &:dominium{eudomanium  percinentcs,vel  daban- 
curin  Emphiceufim,  hoc  eft  pcrpctuam  locationem,  &  diccbantur 
emphitcurici:\fellocabaturadtcpuSiVelutin  luftrafingula.  Dc  ijs  vidc 
Jib.  II.  C.  tit.  61,  de  fundis  pacrimonialib. &  ialtueniib.  &  emphiteuti* 
cis,  &  corumcondudorib.  tic  ^i.demancipiis&colonispatrimonia- 
lium  &  faltucnfium,  &  cmphitcuticoril  fundorum,titt>3.  dc  fucitiuis 
colonispatrimonialibusfaltucnlibus  &emphitcuticis,tic.<^4.  oecol-  . 
lationc  fundorum  patrimonialium&  emphitcuticorum>  &  tic.70.dc 
locationc  prcdiorum  ciuilium. 

Porro  m  1. 1. 1.  z.  I.3.  hoc  cic.  Si  agcr  vcc^rigalis  ^c.  Paulus  &  Vlpia- 
nusfcnbunc  Reipub.populiRomani&rciuitatum  vcl  coloniarum  a- JJjj;^ 
gros  publicos,  circalios  vcdigalcs,alios  non  vcdigalcs.  Dc.igris  ciui-  •* 
tacum  non  vcttigalibus,  primo  diccndum.    Non  vcdigalcs  funr,  aic 
Paulus,qui  icacolcndi  dantur,  vtpriuati  noftrosagros  colcndos  darc 
folcmus:  Nam  vt  rupr.i  diximus  initio  priuari  raro  hmdos  fuos  cfficic- 
banc  cmphiccucicanos  &:  vcdigalcs,  rcdadtcmpuslocibnnt.Suntlgi- 
tui  agnquiaciuicacibusdancurcolcndi,  nonquidcm  lurc  pcrpetua- 
rio  bc  cmphitcuticario ,  non  dantur  colonis  perpctuariis ,  non  locan- 
turin  pcrpccuum,  fcdadmodicum  ccmpus  duncaxac,  vcluci  in  luftra 
.  finguLijin  qu^-  ficn  folcbantlocationcs  &:  condudioncs  omncS/I.^.m 
finc  de  rcb.  crcd.  1.  qui  rcr  collufioncm  dc  ad.  cmpt.  1.5.$.  Cum  in 
quinqucnniuui,  D.  dciurchid,  prob.ata  Irncrij  fcncentia,  qui  vcrba 
ad moaicum  tempus  mtcrprctaturadqumqucnnium.  SicauccmdeberCv 
intclligi  cum  Paul:  locum  coiligimus  ex  Siculo Flacco ,  de  ciuitacibus 
&  dominisiftorum  agrorum,  harcfcribentc,  Altqm  veSt^Mus  <fuibuf 
queproxinmAdfcriffcrunt:  ilijpcr ftnjruU  lujlr/ilocirefiliti^perpiancipes^  (id 
*ejipublicMios)  reditufpercipiuntt^MilijinpluresMnot^^fU^exmommentispu^ 
lilfas cornolci pojjunt,  Hoc modo agri noQ  ve^tigales {ixnr,  qui  ad  cem- 
pusmodiciuiilocaacuL,  qui  non  dantur  coloms^  vc  jro  iispcxdenc^ 
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ve^bigalyicteftredittim  cenrumquepcrpecuiinuEaenimefb  vis  &pro^ 
,  priecas  hiiius  noimnis  veSli^d^  vt  ficperpeiuum  9cBx\im,{c\ifiilmn^.. 
qtue  eft  vox  feudorum.  Hxc  inccrprctatio  cum  ncccflaria  noa^ 
debct  conuelli,  exL3vhoccic.vbiPatiius9hiscoloiii5qui  inperpecuum' 
fundum  frucndum  conduxcruntCdc  quibus  m  1.  i.didumeft)compa*' 
raceos^quihabuerunccondudum:  ijfque  dacconiimilitcrj  vc  aliis,  a- 
dionem in  rem»  iiquidcni  ij  fua  poiTenione  quodam  caTu  deciderinc. 
£rg6agri  func  vedigalesjiiue  ad  cempu$>{iuc  in  pcrpecuum  loccntur, 
Nam poceft  rcfponderi eam  1. 3.  mrelligendam  cfle,  deijs  qui  habue  - 
runccondui£lumadcempus,»oi»;7;o^/a/m,  fcdadiongum  tempus  pu. 
toio.  ao.50.annorum,vtomnes  Dodorcstatericogunturper  cexcu 
liegis  I.  §.  quodait,  D.dcfupcrficieb.  dicique  potcft,  1. 1.  hoc  rif.  ver£ 
nonvt^iigdeSy  accipicndam  cfTc  dc  agris  non  vc£ligalibus ,  locatis  ad 
modicumtcmpus,  id  cfl:,  in  liilba  (ingul.i,  vc  dixi.  quod  rctincndum 
cft,  doncc  occiii  Lac  melior  uucrptcuuo,  £c  iiplcrique  hicalcercantui: 
Vt  Connanus  &:alij. 
r.%'<?rt      Vc<n:igalcs  agci  ciuit.icumvocantur,  quiinpcrpccuumlocancur,id 
n^nau»-  cfl,  hac lcgc  dam ut  pollcHbri,  vc  qu.uiidiu  piohis  vcvfbigal  pendicur, 
t.imdui  ncqucipli  qui  conduxic,  nct|uc  his  qui  m  locuni  cius  fucccile- 
veclizal  runc  auiicrrc  cos  liccac,  vc  aicPaulus  ind.l.  i.hoc  tiC.  jlliquc  condu- 
ftr^  t,wn  tlorcs  vel  coloni ,  idcuco  dicuncur  perpctu.irij^  ml.  1. 1.  5.  &:  I.  ylc.  dc 
locac.  prxd.  ciuil.lib,  11.  C.  &  vcdligal  annuum  cx  ijs  agris  pr^ftan- 
dum  dicitur  jKSjJirf^ctuum  c>>  cniphitcutic.iriwn^m  1.  i.dc  olfic.  conuc.  la- 
cri  palac. lib.ii.  C.quilocuscxrupradiclisluccmaccipicc. ficapud  Sc- 
nccarnAi«A'ofrr/'cfK.n-»*5pio  Agazonc  vcl  Ahnariopcrpccuo.  Eoquc 
pcrtinccillud  Varronis  m  5.  dc  lmguaLac.  E/jif>hncuticariu^  non  condu^ 
xitjtmdum  in  fimiiii  hijjra,  aliorjt^i  nudtis  efjct  IVijuilinnSj  Jed  etmi  condu.xit 
in  p*erpcruum,  cx  quo  hc,  vc  C|Uaiuuis  ciLiiras  dominium  habcac  agri 
•    vcdigalis,  1.  Si  domuS7i.§.  vlc.dc  lcg.  i.  Quamuis  polTcflbr  tancum 
dicatur  colonus  vcl  condudor:  nequcat  tamcnciuitas  huiccolono- 
funduniauftbrrc,  quamdiu  vcdigal, aut  pcnfioncm  lolucnt  lujs  iia- 
tifquc  pcnfionibus. 

Si  vero  cclTauerit  in  iblnrione  vedkigalis  aut  canonispotcrit  expcl- 
^®^^  li  cmphitcuta.Sed*cuiu$cemporis  ccflacwriBquiritur.Obrcurum  cil  in 
fit-tmMx  luic pande£bnim:nonica  Codicis Qccanonico  iure:  his enira  rcs  fatis 


'fi»km.   coperta cft.  videcur  biennij ceflacionem  defiderari  argumento  lcgis 
^      qut  ro,  §.  incer,  &  l.cdm  dominiin  fine,D.locacivbi  quamuis  locacor 
pacniadie6:a  promiferit  non  expeUere colonum  incta  cempus  loca- 


rionis .  nibilominus  expeUcc  yfi  bieimij  continui  penfionem  non  ibl* 
uerit.  Hoc  exemplo  poftea  voluitluftinia.  Impeiator  emphiteutas*  * 
rerum  Ecdciiafticacum  pofTepriuan^  fi  biennio  ceflant  in  prxflatione 

ve£ti^a/is 


Digitized  by  Google 


VECTIGALIBVS.  209* 
vedigalls  annui NoueUa  7.  feu  Auth.  dc  non  alicnand.  icbus  Ecclc- 
fiaftic  §.3.&:Noucllai2o.rcu  Auth.dtalicnat.&:cmphitcii(i,§.fi  vcro.  . 
Idcm  in  c.  pocuitextra  dclocato.  quia  rcs  Ecclcfiaium ,  &c  iacia:,  tura 
ciuitatum  xquiparantur  fxpc,  vt  in  1.9.  D.dc-vfucap.  1.  Vcintcr,C.dc. 
{actoC  EcclcC  AtJuagris  priuatorum  datis  in  cmphitculim,  rricnnij  •  • 
ceiTatio  pciuacio.ncm  inducic  m  1. 5.  C.  dc  iare  cniphiccuc.  vc  lufra 
diccmus.  '  - 

Qupdautcm  Paulusinnoftral^i.Siagcr  vcdig.  innuicaufcrri  co-  Ster^i^ 
lono  pcrpctuariOjfundum  vc6tigalcm,h  non  pcndac  vcftigaJ,Pf ^  ^/^w-  ^^^^^ 
niumfcilicer,  anhocquoquc  vciumcft,licoadudor  illenilcx  fundo  fhkmki^ 
vcdigali  potuitpcicipcrc  ob  ftcrilitacem ,  vclalium  cafiim  forcuicum 
in  re,  &:infru6bibuscontingentcm,cum  inlocacionctcmporali,vtait 
lezFMw,  C.locati:  HoceflyMmodicum  frw/yiM/it^l^condudoriproptcr 
fterihtatcm  fiac  rcmiirio  pcnfionis,  quiapenfio  dacurpropccrrci  fru* 
^mn  &:  vrum,  1.  Liccc,  C.  locaci.  Icaquc  ii  nilllum  mt^m  pcrcipic, 
pocnaexceflationepenfionisnullarcquieum  debcc.  dequo,  ccfi  nil 
inmcdiaPandedarum  prudentia  exprcfTum  fic  pro  agris  vedtigali-  ' 
Imis':  videcur  tanicn*  hicr^ccendum  U  requcnmmi  ius  quod  noua  - 
Codicis  ae  NoocUiuiim  psndcadaiiuiifitatt  eft  pro  em  phiceutico  con- 
m^,in  quo  non  ic  reauflioCanoiiis     vediealis  <x>  frufhium  ftc- 
iilicacem:  imo  nec  proprer  cafjun  vcliiMcncum  mndi  ipfius ,  ncmpe  fi  5 
cantum  pro  parce  pencric  t  liam  fi  in  cocttin»icciiS  cm  Hsc  obiccr» 
vide  plurainl.r.C.dciurcemphiceuc.-  •  *   *  . 

Vc  cocpto  mftctnus  (ermoai ,  Jioc-  mancc»  qu^  domtniuai  (undi 
ve£bigalis  &cmphiccuciciaonpcrciiicc;|ul  condutercm ,  Gcec  pcrpe-  '^^Jtu^ 
.Ciiarium,l.i.hocflic»icdadRcm^ttbliGmi>  vetadpriuacum  qui  de^ 
4igrumpcrpenx>faeaddm>LSidcunttS>|n^^      leg.ir  Veceresom» 
ncs  quos  ^fos  lcqtthmappeUaiic  dooantum  iiocdircdum;quod  con« 
Itfticiniblofi&liiido  iurepropriccacis,ipoiI^^ne  fcparato,  ex  arg.  - 
kgisQuaefti^>  D.dc  vccb.fignif.  Vcditer &  aptiad  docendum j  licec  • 
rccenciorcsinccrprcccs rpcculadui^niinium  ddicariiiis  vodbus  offett-  - 
dancuri  qoamuis  eorumtam  frcqucns  iic  appeUacio  &  vi<is  apudgen-  - 
cesoEancsyinainncdiciquaiidominiuttiScdJucclcaia.  Ha&eHusdc"  * 
dominis  qui  dantagros  ve£tigales  in  cmpluccolim. 

Qupdaccincc  adcosquibustalcsagri  conccduncnrpefpccn6riftbn-  ^^^>'^^~ 
difrucndi:  quique  coiKluxcrunc  Rcipub.  fiindum  pcfpccu6  £ruen-  ItOi^ 
«duira ,  vc  aianr  pcobaci  auciiores :  qttaimiis  dom  inium  ieu  propriccas 
sffiri^es  eos  ilfj^^,  camcn  ii  quo^u  po^Teflio  agri  ve&ig^is  ad 
aimmiincjure^e^^iiiia  idonea  |>eruenerint:£agefillc  ve^ligalif  ab 
iJioiniiiilerectndw^arhilomiau  a6bonera,  fca 

yiiidicarioncmagrj^ftigaUscompcccrc^^^^^  Si  aWr 
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Hiultc 

■  poflcflidnem  detincanc  non  iiire, Addit  Vlpian.  in  1. 2,  hic.  Jta  dcmum 
p  ve^igd  y  conduStores  cmmi  foluant,  l9io  igioin^calirii  non  fbluerint^ 
dencgacureisconcramunicipesa^ioinremquxhocpncflac,  vc  po{^ 
fciror  rcmpeticam  rcfticuac  a£lori  cumfrii£ijbus,§.  i.inftic.  do  oflic. 
;Iudic.  IlladdidumPaull,  quod  cmphiccuca:  datur  vindicatio,  noji 
potcrt  intclligi  dc  dircctain  rcm  ri^ionc,  quia  tantum  datur  ci  qui  vcl 
iurc  gciitium,vcl  ciuili  domin  jum  habct,  l.In  rcm,  D.  de  rci  vindicac. 
•iEmphircucicanusauccm  nonhabct  dominium,  vtdiximuSjfcd  dun- 
tax.it  vfum  oJ  poircflioncm pcrpetuo^ ul  cfl: ,  quandiu  vcdigalfolunt,  I. 
2.hic-  VndcrcqLiiturPauhnn  hdcl.  i.  icntirc  dc  vtih  in  rcmadionc,  • 
qux  cx  vtilitatc ,  id  cft,  xquitatc  ( nam  vtflitas  &  ccquitas  in mre  con- 
oiertuntur)  prohcircicur.  a:quum  cflrcnim  pcrpctuo  jioflTc^oriadtio- 
.ncm  compctcrc,  qud  llnun  uis  pcipctuariumpcrpctuamvc  poflTcflio- 
ncm  tucacur,vclabalijsiniuflc  occiipacam  rccupcrct.  quamuisalioqui 
cx  flri6l:oiurcdchciata<5tioncdiLcda,vtinl.i.§.quodait.  D.dcflipcr- 
Vtfli^aUt  tiic.l.Tutor,    vlt.  D.  dcpignor.ad.  Qux  vtilis  vindicatio  alio  loca 
djcitur  vcsftigahs  a^fbioinl.Siciim  vcnditor,inprinc.  D.dccuiClion.l. 
Si  fiiiita,    fl  dc  vcdigahbus,  D.  dc  dain.infc6to  ,«olono  pcrpctuano 
datapro  pcrlcqucndo  vcdigali  tiindo.  N.im  ctfl  dominus  diredus  no 
fit,  attamcn  lus  in  rchabct,d.I.Sidoinus,  in  flnc,dclcg.i.  Tmpcrpctuum 
SHh!^  quamdiu  vcdigalcxolucrit.Vndcvctcrcsintcrpretcslignihcantcr  6>: 
appphtc  tiadunt  dominiuni  vtiicfui;di  pcrtjncrcad  hunc  cmphiteu- 
-ticarium.  Vtilitas  cnim  dominij  prxcipua  vcrfatur  in  rci  vfu  &:  poflcf- 
;fionc,quxomnmo  cft  apudhunccolonum.  Hincdominus  cft  vtilis, 
iiabct  in  reius  cmphitcucicum,  ^[x^aTivriylv,  ius  ingrcdicndi,  ius  inii'^ 
dendiperpetu6,in  rc ipla,  vt aiclcx  5. §.fi ius,D,dc rcb.corfi 6:c.Quc- 
inadmodumautem  in  iudicio  pctitorio  crnphitcota  vindicatione  vtili 
^f^j*"  fiommiumvtiletueturfundi  vecligahs,fimihtcr  in  iudfcio  pofldfo- 
'         Jio  vcilcincerdiftum  habebit  pto  fua  vcdigahs  fundi  poflellionetuc- 
iia,arg.iegi$  i.  D.deiuperiic.  Sividcic<5luseritpervcilc  inccrdiduni 
ynde  vi,  pofleflionemrecupcrabic.  Si  in  p  oflelTione  fua  turbccur^cam 
pecincerdi  Aom  vdpoffidecis  rednebic,  vc  monui  in  ijsincerdidis, 
.Ht^Qbcinencin eoquiin pcrpccaum conduxicfiinaum  fcuendum 
o^'j^yo.  v^lWocado|?epcrpecua,yt  vocantDuplexenimcftloGacio,vcl  pec- 
t^'^    pc^. vel  cempondis:  hxc  djpcur  locatio  ^dmodicHmtempaf,  1.  Vian:^ . 
locac  £c Jnodicum  tempus ;,vulg6  infierprecanHU  efle  quinquen- 
liiam  vei  (epceiimum»  auc  eciam  nouennium:  nec  enim  di,  lupri 
«  ^  nouem  annos^  vc  reroac  yCv&  cx  (entcncia  Imtr^  fea  Vnemm  vecu  ftiC 
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q(rot,redin(lefihitcabrque  vllarcniponstmd^  vt  '^^"''^ 

probatttrexhoctit.&tit.  defiiperficicb.  D.Huicflipradidasadtione^ 
eompeterecertiflknuineft.  Sed  delocatione  fa^ad  tompusaliqaods 
Dubitacttt  an  hutc  condu^ori ad  tempus  competat  a^ioin  rem vtilis  • 
iniudiciopetitorio  fundive^tigaliSy  velvtile  interdi^liim  iniudicid 
poncfTorio  eiufdem  fundi.  PaulusautetUinl.5^hoctit.Siag.  vc£b.  rcA 
pondityidemeirey/^^t/f^'»/'^;  hahkerintctfnditBitnfyhoCque  fitniles  efle^^ 
iis  qui  in  perpecuum  fundum  fniendum  conduxcrint.  ^c  t^men  ci^^  * 
verbadi&xl  3.  iamoflMdimus^onpoffeinteUigideijscolonis,  qui 
^ndum  condudumhabuenncadtompus  modicum^necpofrcca  vcr- 
baaccipide  conduAore  teporario',  de  locationetempoiali,  vel  quin-i 
quenriij,  velakeriustemjpocisiionfiipranouemantios:  Huic  enimf 
cOndudo  ri  nemo  dicere  audeat  competere  in  rem  a^onem»  au(,in^ 
terdidum,ciimiUenecdominusiit,necpofrc(ror,vt  iniure  confbar. 
In  quamfcneentiam  Vlp.in  l.i.5.quodancem,D.defuperficieb.ficait, 
Sic intelligtmdum eftyUtfiAd tempus, quis fitperjiaem condHxerit,  n^HmFeiitt " 
rtmdSlio.  Vlpianus  quidem  inicioillius-^ .  memorac  fupcr^darittm  qui 
cotiduxitadcerapus,  nonaddicquodcempus,  an  modicum,  an  lon- 
gum.  Quam  ambiguicaccm  vr  tollcrec,  fnbiicic  ftacim,  Et pine caufa  co^ 
£nitd,  eh  qni  ad  no  n  modicum  temp  m  conduxit fuperfciem^  m  rem  a  61  io  cop  etit', 
Qu^rehiccricfciiisbrcuis  &:.ipcrcus  cius§.quodaucc.  ei  quiadcepus 
fupcrficiemconduxic,negacurin  rcin  adio,  nifi  conduxcnt  ad  non 
modicum  tcmpus.  vndc  veradiftmdio: 'i'f//«/>er/k:ar;"«j  conduxit  ad 
tempus,  vidclicccmodicum  nonlongum,  &:isnecm  rcm  a<^toncm, 
iKTC  incerdictum  habct-.vcl  conduxitad cempus  nonniodicumfed  16- 
gum,&is  caufacognica  habcbicmrcmadionem  vcilcm:nccnon  vtilc 
incerdidum.Qugdiftindio  adhibcnda  cft'ad  explitationcm  noftra: 
Icgis^.  Si  ag.  ve6t.  nimiumbrcuis  &obfcurx.  I^am  fupcrficianum  fu- 
dum,  cmphitcuticarrum,  &  vedir.ilcm  in  mre  ciuili  ^quiparamus ,  cx 
1. 73. 1.74.  D.  dcrci  vindicac.  cx  di(i>o  tit.  defupcrficicb.  excic.noftrO 
fiag,  vc6t.  cxl.  cutorinfinc,  D.  dcpignorac.ad.alijfquepermulcis. 

Hocauccm  locopugnancnoui  mtcrpreces  cum  vccums,quomo-'^''^**' 
do  dcfiniatur  &  taxecarmodicum,  vel  non  modicum  tcmpus  ,  in  lo^^oium» 
cacionibus iftre fuperficiari/ vcctigalis,  fic cmpiiitcuticarjj  fundi, hoc t-**^^ 
nimnoncftiniurc  dcfinicum.  Primus  incerprctum  Irncrius,dc  in  ^^*****' 
Accurfianaglofti,  idcll,rapfodia  accolleftio  v  Ltciiim  norarum:  mo- 
dicum  ccmpusincclligic, quinquennium:  acqucidproducit  vfqucad 
annosnouemn^n  vlcra:  quarclocatio  admodicum  ccmpus,  eric,quat 
non  excedit  nouemannos:  e  diucrib  adlongum,ad  non  modicum  cc-* 
puslocatio  erit,ciimfantlusloc^tttraddccem,viginci,  criginca  annos 

fupra.  Longum,  inquiunt^tcmpus  eft  decemannorum  in  iurc  ciuiii^ 
-    '  .  Gggij. 
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tir.  C.  dcprcfcript.longitempons  lo  annorum.  Rurrusadduntloca-. 
tioncmadtcmpusillifdiongumnonmodicum:,  tacitc  fua  vitieriper-» 
pecuam ,  quia  ulis  conductor  cxpcUi  ncqucat,  quadiu  pcnfione  exol- 
-"'uericexatg.lcgis^.  hoccit.  &:diclrl.  i.    quodautem,dc  fupcrficicb. 
'      Ex  quibus  fupra cticwlum  cft, condu£loriad  cempus  £ciliccc  uon  mo- 
dicum,  dari  adioncm  in  rem,  ncmpe  vtilcm.  Arqui  ccrtum  cft  cam 
nunquamdaiiaUiSjquamhabcntibus  dommium,  1.  in  rcm,D.  da  rei 
■fcvindicat.  Qu^od  recmet  vfus  tcftc  Mafucno  tit.  dc  locacione  &:  cra- 
.phitcufijpollSpcculacorem^omnefquc  vccu^s.  tamccfi  putcm  hoc 
»    non  vaique  ftacim admicci  dcberc,  fcd  cancum  raro  &:  caula plenc  co- 
.  '  ta,cxarg.  dictxl.  i.^.quodaucem,  vcrfic.  dc  fijperficieb.  ki 

cauf^-autcm  cognicionemulcaverfantur,  vclutirerum  ipfarum,  tuni 
prccij,  locorum,  ccmpons  &  perfonarum ,  qualitas  &  circunftancia: 
tenor  iocacignis  8c  mens  tacita  contrabeatium:  Rurfus  an  mulicr,  ru<* 
fi:icus,  milcs,  &c  alij  fimiies  fundumramnlocarint  in  decoRnium.  Ncc 
*  enim  ftatim  diceseos  voluifliein  petpetuum  iic  ^jiienare  fondu  fuufn 
per  ciurmoc^  locadonesBmecdedii&kieniplitceolim  perpccua,quod 
canc^m  Ioaicvx>Iuerint.  Quareadaerfus  eam  locacionem  dooeaiuio* 
ru(a:fiexeacolonumperpecaarium,  &  erophiceocamiecondudor 
alTerat,  cefticucio  kdl^  dabicar.NouiauceiB  vc  Con&anusadcic.C.de 
fiureempbiteucpucanclocacioBemadlongum  velnon  modicom  c€" 
pus,  maie  caxarific  definiri  decenaio ,  fed  fongius  cempus  requiri  ad 
xocadonem  in  perpecuum  eifidendam:non  quidem'  cercum,  quia  iuc 
.  nilde  ao  celppoiie  cxprcffic>  veribn  iudicts  arDicrio  definiendun^  an 
dequandoiocadoadlongumfeuperpccuum  cempns  coaccai^  dica* 
rtat.  Rurfiis  iidem  aiunc  ex  ea  locadone  ad  Io&gumcempus,nan:ttan^ 
.-ferdddminiumvdlein  c(lnduAorem»quamuisanceIongttm  cond»« 
dionis  c^ttsfinicuin»«idecuraftio,qiiacttcacurius^odincbiiabeCr 
ficque  volunc  incelligilegcmj.^occtc  cttmd.LL.I.  quod  attCem,ia 
Jfii)e»  D.de  fiipeffidebiis:  fedaliter  vifum  incerpcedbu»  vecttte  &  xc* 
cencioribiisin.viu  verfatis,  vt  fupra  dixinms.  Explidms  eftdcDigeft. 
Siager  vedigalis ,  diftumaue  4ds  de  agronim.veftigalinm  nacum» 
.cotidftionc  &  iure,  tam  in  dominis ,  quam  in  colonis. 
Btndtim-     Qili'^  ^^^^  i^cm  titulus  loquicur  dc  agris  vc6Hgaltb.  duitatum,  ad* 
iiHmtfer  dendumefthaecbona  fingulas  ciuicaces  adminiftraiTeper  llios  Dccu* 
qmi      ^oQfis  &  Aaumuiros.  De his  vidclib.5o.Di2eft.dtuIiim  de adminift:. 
'^^'      jTcr.  adduicac.  pertin .  &;  in lib.|ii.  Cod.  dcuuun  xp.  de  iuce  ELeipub. 
^itulum  3o.deadmintibratione  rerumpubl.  &;  cic.31.    vendendis  ce- 
blis  duicacum»  8cdc.  69  y  de  diuerfis  pracdijs  vrbanis,    tit.  70.  de  loca* 
tionc  prardiorumduiluim.quibusdcuiisccafibiturdepc^dijs  dutcacu 
.acft.eipttb«  Rjttfiishicondntemagcocum vje^l^linm mMldiBi diF. 
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feruntab agricolis, colonis,  & ccnfitis fundorum  dominicillum ,  fcu 

^Principis  autfiici,  vcl  Rcip.  Romanae:  ijquc  coloni  cranr  addidi  Sc     *  * 
afcripti  ijs  agris  publicis ,  coriimque  colonorum  &  hindorum  varia 

.  erant  gcncra^  dc  quibus  vide  lib.ii.  Cod.a  tit.^^.vfquc  ad  fincm  libri. 
£x  his  colonis  &c  ccnfitis,  addf^tis  fundo  domimco^  quidam  icuda^r^ 

.'Xcrunr,  vcmtra  dicemus. 

Poftrcmo^  agri  vcdigalcs  diffcruntatributarijs  &  ftipcndiarijs^qui  Tr/Aww- 

-funtin§.pcrtraditioncm,mfl:it.  dc  rcrumdiuiC  Idquod  ctiam  non-  ^'•*^fl*' 
nulli  rccentiorum  bcifc  putarunt,Iiccta  lunioribus  malc  reprchcnfi  in  p^J^ 
d.^.pcrcradicioncm.  Quaproptcrhicritulusdeagris  vc^lig.ilibus  ci- 

•  uitatumnonpcrtincbitad  tributaria&ltipcndiariaprardia,  dcquibus 
in  d.  §.pcr  tiadicioncm  Inft.dc  rer.  diuiL  Tributaria  &'flipendiaria 
pfcrdkidicunturprouincialiajnonfuntltalica,  nccIcalicT  iuns.  Icalica 
pra:du  iurc  opcmio  pofTidcbancur,  libcra ab  omni  oncrc,  ccnfu,  cribu-" 
to,iugacionc,  vcpaictintit.  Dig.de ccnlib.vterantm  Galliaciuitates 
libcrx,  LesviUesfrsnchfs.  Ciuitatcs  limitum,  qualis  erat  olim  hxc  vrbs 

.  Andcgaucnfis,anteRcgcm  Carolum  8.&fimilcs.  Ediuer^bprouin- 

«cialiaprxdia  erant  obnoxia  ttibutis  8c  flipendijs.  Trbucum  populo 
RomatiOyftipendiumlmperacoriconuenic,  vcait  Theophilusin  co 

rl.perciadicionem,  incoulult^iatis  Gj»?comore.  nacQtributam  &  iVi^ 
pendiimi  commtlcentcir  &  confimdulitur,  v t  probat  leic  ,  t> .  d  e 
y£cb.  %n.  &apttdSuetOQ.in  lulio.  d^^  OaUi^ ftipmdmm  impojmt. 

'  qnod  dicirar  ab  Eutropio  U  alijs  trihMmm  Gd&i$  imfefitum,  Eodcra 

-jaodolegimus  Bticannos^  Romanis  £ifto$  cribiiianos  &  IHpendia* 

.  lios.  StipendiumiUud,iba capicatio aut iugacto agrorumpr/edijsiMii-  - 

nibusimponebaturinprouincijs:  m*(l«flent  Italidiuris.  Cenfus-erac 
agri  ia  dido  tic.  de  ceniibus4D.non  cenfus  capitis.  Quidam  noui  ad  d. 
f  .pertcaditionem,ftipendiariabuiu(modi  t>rfdiaappcllatttagros  ve-  " 
^igales  ex  Aiprit  di6fco  loco  Iittij»'lib.$.ct^1oquitur  de  agro  Coriola* 
no :  nam,  iiifiiwiMR^.agris  captis  ex  hofte,  Romani  ccrtum  vedbigjl  fiiit  * 
ftipendium  imponmnc»  ^ofqueagros  leltnquebanc  feu  reddebanc 
vidis  poiTciroribus ,  quamuis  publici  hBtx  ellcn  t :  quia  raanu  captus  ab 
bolleiure  bdli|Hifa]kacuragcr  ho  (lilis,  &  publicusefficicuc^^i^od  po^  * 
pttlo  addicicur/^.iccm  ea  qux  ex  hoftiBus^  inftic*  de  rer.  diuilio.  Ua,l, 
Si  capciutts,  D.  dc  captiuis. 

Non bcne igitur  flipendaaria prxdia &r  v^Aigalesagros  confundunc  b  ffmtnt 
rcnon  iacisqttae(icii.i^amvediigales  agri  eranc  populiRomani,vcI  '  '  '.r^ 
.ciuicacompropcii,  vtdiximus,qm|locabantur,  vel  in  pcrpbcuum,  vtil 
cificerfiosannos,  vdadlongum  cempus.  Agri  vccligalcsiuntquidem 
indominio  ciuitatnm,  fcdin  vru&  poflrenionc  runc>condttdorom:  _ 
Concri  voc^ipProiiincijs  tdbiHMia  ic  (Itpendialjftprjcdiaaiprouitt» 
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1**^      dalcsplanc  pcrcincbantjipfoiumqucfcmpcr  fuerant :  velijma  vltro^' 
fefc dcdidcrancRcipab.popuii Romani :  v  cl  quia  vidis  ijs  non fuci dd ' 
adempcancquepublicata.Et  tamen  ijfragris  tribucum  indidum  clt,ve^ 
ftipendiumannuu  ,modicum  fxpc,  vt e(l  in  tit.  dc  glolTis  de  cenHbus.  - 
£a)^rouincialiuprxdiaftipcdiaria &  cributatiaiureaptimo>ittre  domi  • 
nif, iurc  Quiricum  non poflidebancur, non  erant res mdndpi,  feu  Italtci  * 
inrhtcColi:  idcft»  non  eranc  vcri  Romaniquc  domimj^  mancipium 
enim pro  dominio  accipicur :  I dco /'<>j(/^^//o»ff  appcilabancur, quia  non 
tam  rc£Vo  iuredominiJ,&  iurc  Quiricum  detincDantur,quam  cx  fa^O 
poiTcllionis,  vtartFcftus,lib.i4.  &c  Ifidorus  Etimolog.  lib.15.  c.  13.  hoc 
eftquodaic  labolcnusin  l.Qu3cftio,  D.dc  vcrb.fignif.  PoJJefiio  abaora 
iuris^ropY/ctate  dijiat,  ^c.  Rurlus  ibidctriy  PoJJejiio  ervo  vfits  ejijager  pro^ 
prictas  Uaejl.^xc vcrba ciusX  Quiftio,  mulci yaric torqucnt in  fcn- 
fus  varios :  quidamfubciliccrflcdunc  adprxdiacributaria,  vtfinttan- 
tuni  pofTcirioncSjCumad  prxdia  Italica ,  vtpropriccacis  &:  agri  appcl- 
lacionc  propric  vcnianc.  luftinianus  auccm  quamuis  fuftulcnc  cara- 
diftcrcnciam  rcrum  mancipi,JcalicarUm  &r  rcrum,ncc  mancipi  promn- 
cialium,!.  vn.  C.dc  vllicap.  transform.  Noncamen  fuftuiit  VC^ligalc*  - 
agros,  corumquc  ftacum,  naturajn  condicioncm. 
Drtf.rf  j     Scicndum  cfl  cdam liunc  tit.  Si agcr  vccligalis,  difFcrrc  d  cic.  de  cc-' 

jjfjjj*/***  fib.  lib.^o.Urgcftoium.  Eccnimmalc  vctcrcs  Do£lorcs  ad  noftrum 
titulumpcrtmorcputancl.  4.  D.dcccnfib,  Nim m  iioc tradatu ,  vc- 
^bgal  nonfignihcaccribucum  vclindicboncm,  fcd  fpccialiccr  dcno- 
tat  annuam  pcnfitationcm  Sirannuum  rcdicura,  qucmcolonus  pcrpc- 
tuarius,  piaibt  pro  fundo fibi conccffo,  vtfupracxplicacu cll.  Ccn- 
fus  autcm  ad  cnbucapublicapcrtinccqu^  cxigencibus  publicis  ncccf-  * 
cojfiM.  /icacibus,  &  pro  modo  rcrum  tacultatura  imponcbantur,  vel  rcbus^ 
tc  prxdiis,  vcl  pcrfonis,  quam  ob  caulam  ccnfebantur  fundj  &:  pcr- 
■  fon^  iuxta  ficultatcs  corum;  ft  cx  ccnfu  «ftimabancur  omnium  bona, 
vcpro  viribusquifqucfuis  cribucumpendcret.Ccnfum  pnus  cgcrunc 
Romani  Rcges:  poftca  Confulcs:  dcinde  ctcaci  Ccnforcs.Talc  tribu- 
tum  ciues  Romani  intulcrc  vfquc  ad  Paulum  y£mihum:qui  fincm  ac- 
i  -culit  ctibucoru,  locuplccaco &impIeco  (tacio publico,  cx  ^poliis  Ma* 
cedomim,  vcaic  Cic  Poftea  ceflfus  edamaAus  in  prouinciis.  ille  cea* 
iiis  vel  capitis,  quod  eftperfbnale  cnbucum:.va  -cenfus  agri,  did- 
ci3r,alias  lugacio,  quia  in  fingula  iugcra  imponicur.  Picitur  eciam 
c^picatio  praedij  in  L  firminor,  C  de  ad.  empti,  a'  quibtts  ecant  iouna* 
siesquxclamduiutes,donac(  iufeItalic09Vteftindift0tit.de  ceni}- 

rrihiitmn  bus.  Vcdigal  ver6  tribtttumquc^  temerMrinm  erat  exFefto^quodm 

jtmtt0iw.  cogcntc,  cgeftaofSl  Repub.  &  in  periculo>  £nguli  in  commune con^'  • 
qint^ctjam  irumimesitiibiiog^  YtftcenintRpioapipip  capta  ycfac 
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'^allis  redimenda,  Et fccundo  bcllo  punico,  vtrcfcrt  Liuius.  fcd.Ref^  , 
publica  pcriculis  dcfuncla,  &:  rcdituto  aclocuplerato  a.Tario,  pcciinja; 
•ita  collara:  rcddcbantur  lingulis,  quod  poll  lccrKium  bcllum  Punicum 
aic  Liuuis,fac"tum cflc tribu^pcnfionibus  icu  tnbus  vicibus:  ficnon  jca 
pndcin  m  Gallia:  rcgno  Regcs mucuam apopulo rumpcam.pccuiijam 
?ub/idiariam  rcddcbanr,  vulgo  empruntT^. 

Poftremo  exhoctit.  Si  ager  veclicalis  vcl  cmphiceut.  pcr.  ortum  „  f 
habuitcontractuscmphitcuticusiurc  Codicis  rormatus,  quocontra-  ttnfi. 
ftudacurfundusplantandus^inferendus,  augendus  &  mdiorandus: 
.velarcaconceditur  ioxdificanda,  vc  quotantiiseiusfblinominc  certa 
|>enfio  pr^ileturlpoflcfIbre,Dequoyidetexcum&  mcerprccesin  & 
adeo>iniHc.delo€at.lclib.  4.C.  tic.ylc.deiui;%emphiteuc  vBi  Jex  i. 
Jiocvulc>  fi  res  data  jn  hnphitheofim  omnin^  percac  fiCinfei^cidat,  sifttf^^ 
jemphiteucalibetatur  ab  annuo  vcdigali  vel  canone.  Addut  interpre.  *^* 
tes  omnes  mod6  culpa  non  pnecefierit  cafiim,  hoc  cfi^modd  fine  cul- 
pa>emphiteuccresintotiIperieri^inl.  qux  fortuitiib  Cdepignorat. 
ad.quod  fi  pardcnlarealiquodj  vel  leue  damniun«^eu  dimibutio  fuadi 
«mphiteuticicontj|gerit,nonJibetatutcoloiius  a  iblici  penfitatione: 
Nam^  alioqui  tenetur ad  refedionem  &  inikuiracioncm  ruinx  ^  tc 
•damni  in  re  ipfii  cohtingencis:  fedaddunt  Intetpircces  ibidem,  &  in  c 

focuic  excra  de  Locato>penfionis  diminucionem  aliquam  concedi  dc 
ere  exzquicate^firri  &  fundigraue  damntfai  fit^  &  notMe^  vt  aiunt,  4 
sionfifletilicastui^m«KamQD.fterilitatem  fundi  non  datur  emphio 
tpxiT^  remi^o  penfionisrvt  omncfrcoUigunt  ex  d.  1. 1.  Tamccfi  dcturi  '  *  • 
£pcr hofiilem  incurfum  vimquemaiotem  fundo  fit  expulfus  emphi* 
teuta ,  V cl  ftui  4>rohibitus,  aut  expoliatus  fru^ibus  ab  holle  publico» 
•  .vt  in  Galliarum  motibus  &  difTidus  inteilmis  ^pifiimeiudicatum  c(J, 
.Multa  in  id  laibn  m  pcima  le^ura  di^  1.  i.  num.  84;  &  Ciarus 
qweft.  8.verfic.Sedquid. 

Scquaur  lex  a.  eod.  tit.  de  iurc  emphiccutico ,  qu?  y^tcx^^y*^^ 
pelUcmphitcuiam  dc^ptiuariiuce  fuofipertrienniuraintegrumfcef^ 
faueritin  rjlutionc,  pehfionum  annuarumj&inrolutionc  tributo». .  . 
rum  qu{  a  prxdio  debentur  Reipublic^:  puta  iugation  c,  capitatione  « 
£uadi»6£cenfuagn}*vcfupra  di£lumeft.  Addunteadecaaiaexpulfum 
cmphiteucafti,CAdcrc2SC  priuari  impenfis,quas  in  rem  fecic^  vcl  inae- 
dificandam3^vclexcokMdam,etfiadhuccxtcnr.    Quod  non  vriquc 
prpbauimus  in  tra^atu dc impcnfis,ad ticulum  de  rei  vindic.  Cod.  cx 
sacione  legis» nam  hoc  natuta,  D .  dc  condid.  indeb.  Earum  cnimali'< 
quam  cacioncm  haberi  dcdudis  ardihciorumj  &  reru  aeutibus  zquius 
C&» exarg.  Icgis J)omos, delcg. i.    Tcrtio  volunt cmphireutam pcr 
;0ienniiminox^foiucncem  priuari i^fo  iure^  cx  folo  cius  cemporis  Ja^  *^ 
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.  pfu  ,qunmiiis  non  faciic  inrcrpcllatus vt  rolucrct.  Hlcenim  mora  (ic 
xc  ipUy  non  cx  pcrfona,  non  cx  pcrfon^'  intcrpcUationc,  fcd  dics  pcn- 
fioni  dida  mtcrpclhcpio  liominc,  vt  cft  m  finc  didxl.  2.  ncc  opus  cfl: 
intcrpcUationc,  cicatione  vci  fcntcntia  i||dicis,  vc  "rcholaftici  omncs 
interprctantur.  quxhodienonicaobtincnu  Aciuscanoniciim  cum  : 
gloflis  in  c.  potuit  cxt.  dc locato,  xquius  &  humanius  cam  poenam  te^  - 
pcrat,  vultqucmorampurgaripoflc,  &:pocnampriuationiS  euicah^/i 
cmphitcuta  foluat,  ante Htem  conte(bcamx  vc nonnulliiccibut:etiain  . 
antc  rcntcntiam  priuacionis,  vt  alij  volunt  humaiuils»  li£on,  d.  1.  2.. 
num.  8 .  Itaquc  ca  pcBaa  vucobdnet»  nsfi  aiiuet(iis  contamaces  >  con- 
dcmnatos  &  pduatos.EtabeapGenaemphitemam  excufatignocantia'' 
debitij  crror,  &  conOmiles  cau(k  excuutionis:  Etiam  ibhictOjpaajs 
ipfnis  canonis  &p€(icationis,vcpicriqucceQ{eot,quosretett  Clanis 
d.  q.  8.  Pneterea  hodie  requiteretur  (entenda  dciedionis^  ptiua- 
tionis:  hec  dominus  (ua  authoritate  poterit  cmphiceutam  expellece, 

3uod  dtcaduBium  e{ttde^s.{choIa[Hci9opiniombusin  NoueUa  7, 
.ftthencdenonalicnandjrebus  EcdeOaft.  &noiiellaiio.  Audk  dea- 
licnat»  acemphithcuGf  tum m  c.  pocuit ext. delocaco.  In tebus  ai^tem  • 
EccIcOa!,  dads  in£mphitcufim>  fliifidt  bienn^  cc&do  adpduan* 
dum  emphitcutam :  fed  hic.quoque  purgatio  moraB^-  admittitnr  . 
viqucadCentendam:deindc  excu(ado,  vel  ignorantix.vcl  ierroris, 
^        vnde  ratus  vfiis  eft  cius  poens  Bc  pnuadonis. . 
jEmphhfo-  Inl.2.C.eod.tit.deiure«mphit)m.Sicmpteeucarcmvelitvendcic^'\ 
ticmfJ^  debctpiius  eamolFcrrc^  &  varnui  exponcre  dominoquiontia  du^  • 
iMvenir  nienifstcnetur camrurcipcrcaclemete: qu6dfinonfaaat^poteilenr 
phitetttaremaltcnvendere.^Empcorautcmdomino-pratiQabiG^^ 
quagodmam  partcm  p gpdj  :  aliter  vendcns,  emphitcuta cadic  emphi'*-. 
^eofi,  vt{poft  Accurfium'omnescoUigunc  cx  d»  l.vlc.  Vertunjhodxe 
slUpoenxlocus  noi\  cfl,  vcnditquc  cmpliiteutalibcrciusiisunvcxre? 
ccpcoabomnibus  vfu  qui  fluxic  ab  intcrprctationc  prudcntum  iett 
Do£l6tum  iuris.  Nam  Albct-icus^  <8c aUj  in d.  L  vlc  C.  ^  iufic  cmphic» 
ictibuncdcfuirepoenaeius.f.acquc  emphiceucxhberamalicnatipoem  . 
•       permicci,  fi  cmphiceofisipfi  dacaiueric,  &  eius  hxredibas,ahj  f(^uc  cau- 
iam  ab  co  habendbus,  vt  terc.  Ailus  >)otarionam;  Ergo  diuecium  eft^ 
^  emphiccoiis  conceda  tantum  fucric  ad  vitam  empbitedtx  &.iibero-> 
lum  eius :  aut  vnius  exlibeds» velpluriumy  vfquc  a(}  cer^am  geneiaF 
doncmvellineam;  Hocenimpa£^umcn:pcribnale^necper(MiaS'^  * 
^         preOas  egreditur ,  ij{que.  defum^is  ad  dominum.imiertitur  fmidus 
emphiccocicus  iuxcalegcm  vcdigalcm ,  vt  cft  in  prxdidis  Noacllis 
luihniani.  Hic  veronota  cmphiccolimpcrdnercadiiberos,fi&adh^« 
rcdum  gcadus  in  ea^  cxpcdTos ,  quamuis  ilii  poft  iutreditacc  pttreocis^ 
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icui  ciopHiceons  prim6  concefia  fuic  ,[abftineanr:  qaia  non  radono 
fucceflioms,  £cd  cacione  fimguinis  hoc  ius  habenr»  .vc  (cribic  lafon,  Sa- 
'  licecus,  Albericus,  &  c«eii  omnes  in  d  I.  vlr,  quos  Clarus  referri  £x 
quo  (cquicur  vanarefle  quaeftiohcs  Doftorumt  An  emphiceoca  po/fic 
vendere»donare>  vellcg^cvelpcrmucare, &alienare  emphircofim 
Tcl  ius  iiium  emphiceucicum ,  nam  hoc  ei  permiccicur  (aluo  iurc  domi- 
ni&dacoris.  Imoemphiceurapoteftinaliam&iecundam  cmpbireu* 
lim  darealcerifttndum>  lafon  in  'd.  1. 1.  quod  hodie  firequcns  cA»  Ad 
fauncmodum  vanallusremfcudalcmabenac,  &alcericoncedicex  vfu 
concra  libros  feudorum. 

PARERGA  DE  IVRE  EMPHITE VTICO, 

A  D   V  S  V  M  Qjr  O  T  I  D  I  A  N  V  M.    ■  - 

C  c  L  B  ti  A  vcl Prselatuspotcft  darc  fcu  rcnouarcin  cmphi- 
tcurimrcsanceaperEcclcriamdariibhcascitulo  &  cau(a  em- 
phiccotici  conccadus»  poft  eius  ccmpus  finicum  &  implccum. 
Etin  hacconcinuacionc  vetcris  cmphiteufis  non  rcquirunrur  ibiem* 
nia  alioqui  ]|ece(Iaria in  bonis  Ecdehc alicnandis,  vc nor.  in  c.  a.  exr. 
.  dc  fcudis, 

In  noua  emphiteofi  conccdenda  requiruncur  omnia  rolcmniaatte* 
nacionis  rcrum  Ecclcfiafticarum ,  nam  cmphitcofis  dicitur  alicnaciO, 
•Bot.in  I.vIt.C  dc  rcb.alicn.  non  ahcnad.  &  ticuhs  dercb.EccIcf  nona- 
licn.  ItcmEccIefiapotcftconccdcrccmphitcofiiii  vrqucadtcrtiam&  " 
quartam  gcncranoncm,  vccft  in  Iiilbniani  NoucHis.  Imo  hodicctia 
adhxrcdcs  omncs  in  infinitum  concc  jitcx  vlu  ,atquc  tunc  vcniunt 
omncshxrcdcs  ctiam  mli:ituti,hcccnonhbcri,nccannati,  vclcognari. 
Cum  daturin  tcrtiam  vcl  quartam  gcncrationcm  ,  vtrum  in  ijs  com-  , 
prchcndatur,  &:  in  computacioncm  gcncrationum  vcniat  pcrlbna  ac- 
cipicntis :  putantin  fcripto  dubjo  ik:  cafu  dubio  non  vcnnc,ob  Bro- 
cardicum,  In  ^enerah  jermone  n^n  comprchcnditur perfonx  locjttcntis.  Dc 
cmphiccufi  quamquis  acccpicpro  fc  &fihjs  vcl  liberis  fuis,  quod  ca 

producacur  vique  ad  vlcunum  &c  iuperilucm  cradunc  poil  lalonem 
inl.  i.     ^  '  • 

Si  non  fit  dida  dics  prairftando  Canoni,tunc  dcbcbitur  infincannui, 
vmfwmfcilicct,  Clarus  quarft.ii.  lafon  in I.2.hic. 

An  patcrpofllt  vni  tantum  cx  hbcris  cmphitcufim  acciperc  &  ac- 
quirferc,ita.vtalij  liberi  nihil  cx  eius  fru£tu  &  commodo  capiant^poffe 
vulgusDoftorum  affiTmat  poft  lafonem  in  l. 2.  num.  145. 259.  &;  fc- 
quentibus.  Vcrdm  hkobfcruareddjcrousrcgionummorespro  fuc- 
^flioneliberorumj&pro  parenrum  donationibus  incos  permiflis  aut 
veriris,  vcin  Andium  mofibus,C&fimihbus.)Incer  Plcbcios,  illc  cx 
liheris  anchsredibuscuiiblifuicaicnptaemphiceofis,  co  nominc  ^ 

/  Hhh  . 
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xtsfacerc^ conferre cohxcedibus coato c&S.C,^^  Parifienfi ,  quod 
Andegauis  vulgacum  eft. 

Emphiceuca  aon  poceft  imponere  (ecuiciicem  m  domini  pcf  iudi^ 
cium ,  qui  eam  iion  paciecur,  fi  ideo  itnpediacuc  penfio  &  Canon  cra- 
phiceucicus:  velnuUomodopaciecnr  rcufirfo  ao.eum  fundo  empht- 
xeuuco,,  1.  lex  Ve£kigall,  de  pign . 

Emphiccuca  qui  rem  fai;ic  deceriorem^  arboces  grandcs  <:xcidit^ 
yel  rcm  labi  &  decerioraripacicur»ndnrcHcic  ncc  inft.uirat  jvci  debci^ 
/expclli  poccft,  noc.  in  Auchencqui  rem,C.de  iacroiand.  £ede£Iafoa 
inl.a.&j. 

Elapus  ccmponbufi,vel  gcncracionibusinquas  dacaeftemphiceufis: 
agnaci  vel  cognad,&  defccndences  a  primb  emphiceitra  qui  rcm  auxic^ 
a:dificaui,c,pi^ncauic,  ^ruorumpcuni.choremr6ddidic,  vc^c  pecenc 
vtdominusipfisemphiceofiinproroger ,  cofque  praeferac  excraneis. 
Quod  pro  dcfcendencibus  omnes  Do^ores  vno  confcnfu  volunc: 
pro  coll.itcralibus  vcrp  nori  vtique,  quamuis  mulci  ius  idcm  in  his  effe 
puccntnonm.ilc,vcCIarus  &:alij,  Excipc,ni{idominusipfcdcinceps  . 
vclitcolcrc  &:habitare  fundum  cmphiccucicum,necvclic  amplius  eu 
loc.ircad  tempus  pcrpctuum,  lalon  &:alij  in  d.l.j. 

HiiicfluxiciIKid  Inccrprcciimrquodfinitalocationequxpcrplures 
annosciiin  yno  lamllcccrat,  icuper  plurcs  locationcs  vni  txpius  rC' 
pcticaSjli  primus  hiccondudorparcmdommo  conditioncm  vcl  pcn- 
lioncm  qui.n  nouus  darc  fic  paratus  :  anciquum  hunc  condu6torciTi 
dcbcrcpr.vrcrri,  I.iton  lS:  c.rteri  in  d.l.3.  Nifi  dominus  m  pcrfona  eius 
aliquid  obiici.it.  Qjj^od  in  cmphitcoli  tcmporali  rolum  admittcrcm, 
quiaconducloL  primai  in  cam  fccitimpcnlas.  Non  vtiquc  in  contra- 
ciii  limolicis  loc.icionis  ob  rciiul.im  Ictds  In rc  mandaca,C.mand.Nota 
quodfinjci c  nphicc.ifi  fiiic.culp.i  c.nphiceoc.u ,  llia  illc  emponemaca 
fiCmclioramcnta,  vcl  coliir,  vel  corum  prctmm  repctit,  modo  extcnc 
acqucrcm  augcanr,  quxft.43.  Addc  quatenus  rcm  augeant  dcductis 
accacibus,  vcfup.dixicx  I.Domus,dclcg.i.  Addccciam  nifiai.tci  deijs 
impenfis  conuenericin  concra^tu  cmphitcofcos ,  vt  rcfticuancur ,  vel 
vrnon  rcfticuancur,  l.i.  ^  .11  ^onucniac,D.dcpor.Hpc  cacic6>£eruano- 
laca  fupeciiis. 

Emphtceuca  cenccur  ad  cscccca  omnta  fun  di  onera  perfonalia,rarri- 
monialia,  &  publica,  vc  cx aliis  refetc  Clarus  qua:fb.  ^6,  nifi  magAuni 
!Si:graueficaticttiusve£tigalis&pcnficacionssoBus,  quod  fi:u6:ttuva>- 
lorem  squec  ica  vc  emphiceoca  noc  fercc  nequeac  nec  debeac  ex  arg.l, 
ijtiyendicione,  D,deaft.emp. 

Exuftam  domum  emphiteucicam  poceft  emphicooc^i  reficccp  inui- 
f o  do^niooy  U{oii  ibidem  numero  74. 


Digitized  by  Google 


EMPHITEVTICIS.  214 
An  emphicetKapoflit  rem  abiicere  &  refucare»  Gallis  exjfoncer^yMii 
di(pucat  laton  mi.  a.  nom.  14.  Saae  non  poteft  refucase  primus  em- 
phiceuca  pro  penfione  obligacus  ex  contradu  emphiteutico^  nec  ecii^ 
«  e^mhsftfedesyfedrefutarepotericaliuspoflcilorextraneus. 

EoiphiteuCM  per  quadraginta  annos  concra  dominum  pnticribic  . 
pK^jbdonen»«eartts:  An  iusreucrfionis  poH  finiram  emphificofim? 
Qon  videcup,  quia  qux  funt  merx  &cuitati$  nenv(ucapiuntur  1.  Viam» 
D.deviapubl.  Iafon  6cahjinl.2.  num.  i93.&{equentib.  « 

Rdblucaalienacionefiidaper  emphiccofiin  tanquam*nuUa>reddic 
dominas,quf  eonominereceperacLau(iimia,Ia£iDl  3;nttm.5i.quod 
Tulgo  producicur  ad  co.naadiis  reTcifbs»  Molineus  in-  ooimiecudi^ 
PaiSlien» 

DE  FEVDIS. 

Ofl  cradbacufupecioredeagris  vc£Hgahb*&emphiteuticarii$^- 
&  dc  fuperHciario  cocradu  >  rc£le  dabicur  cxpltcacio  fcudoruy. 
ex  quibus  eil  hbeliarius  cocra^us  &c  precari^.  I  lli  enkn^bctts 
ocs  pcrcmcnc  ad  vcilia  dominia,  coniundhoncmque  &  conrequen" 
yiam  inrprfequafi  ncccflanam  habere  videntur.  Feudorumorigmcm, 
verius  dixcris  fimdutUinem  nonnuUi  vcterum  interprctum  rcpctunc    '  ' 
aiureagrorum  ve£tigaliumi &  lupcrficianarum  ^diumjiccm  a  prardiis-  ' 
ftipendiariis&:  tnbutariis,  dequibas  in-Tuperiori  tradacu.  DixifmiU- 
tud/nemy  quia  vc  olim  in  eorum  fundorum  mrc  &  condicionc,   Sic  in<i 
fcudorum  iurc,  dominusfundumfuumconccdjtalicuipcrpecuo  v- 
cendum,  frucndum,  fub  Icge  &:  oncre  aiicuius  pra:Aacioms  vqi  rcco- 
gnitionis,vc  infracxplicabicur. 

lusfeudorumnon exlcgefcripta,  fed  ex  diuturnis  monlnis  coni  F««ii« 
(cnfu  vtcntiumcomprobatisfcnfim  natumcfi,vndchilibnappcllan-,2J^"***^ 
turfcudorumconfuctudincSjdequibus  dicicurlib.  i.  feudc«-um,cic,i. 
Levum  dutem  Romanarum  non  ejl  vilu  authorttaryfed  non  Adeo  vim  fuxm 
tendunt^^vtvfunvincAntAtttmoresVcyi^ommicx^iccxAncoTiCUt^vi  &  rc- 
pugnantiaiuns,cumfcudorumiure,poccnrioreftconruccudo  feudi. 
Jllas  feudorum  coniuccudmcs,  fub  Fridcrico  i.  qui  i£nobarbus ,  feu 
Barba  rofTa  didus  eiVcircaannum  domini  lO^o.  Gudphis  &  Gibelh- 
nis  omnia turbaiuibus,  GccardosdffObertttSColkgecunc abfque  vllo  ^J^I^J^- 
ordinc  vclmechodo.  NamduofettdotumhbnquQshabemus, digc. 
fh  &  per  cicttlos  diftribttti  fiserunr  ab  Ameceflbtibus  vniuerfitatis  Ba^ 
pienfis,  mandato  Fciderici  (ecandi  Imperatvris,  qui  fuit  nepos  Fride- 
rici  primi  fiibannumdomini  1210.  vt  refemfOdofredttr  vetus  intet;*>< 

fres  in  AutcncCafla.  C.  de  fiicro*ian^.Ecd.  MoUnztts  tn  confuetud. 
^arifien..in  princip.  nun^o  100,  U  iequeiitibu^  commentum  tc  me« 

Hhh  ij.  - 


Digitized  by  Google 


DE  FEVDIS: 
dacitiin  Odofredi»  fine  auchoritatc  appciiatycontfisifideffl  commuiteiii 
omniumantiquorum.  Vcrumilli  Papicnfcs  DD.nihilo  ^bclidus 
di/^ofuijrepalam  eH:,  quandoquidemhiiibri  feudonim  niialind  ii&e 
quam  farrago  &  rapibdia  indigefta  8c  confufa  nimis :  in  qua  prima  vl- 
tirais,  vltimaprimis,  media  vtriiqueconfunduntur.Nonergotenea- 
dus  ille  ordo,fcd  corum  librorum  fentecixac  decinone$,cx  ipfo.texcii^ 
percapitafcucicttiosydigecenda;  func,apca  dc.fadli  mechodo,  quan- 
tummnobiseric.  • 
cjprt.i  Primumcapuc  cuic  defeudi  dcfinitione»notationc,vcl  ctimo,cuia 
<icfettdocumcauia,  &:  originc.Sccundum  crit  dc  diuifionc  fcudocuitt 
fettik,  ac muidplicieorum  ditfercntia.  Tcrtium  dc  feudi  natura,  fubilbanciai, 
&  forma.  de  concradu  &:  pa£lis  fcudorum,  &  an  fic  nominatus,  aut 
innominatus.Qiurcum capuc cnc  dc  matcria  fcudi,quc  rcs  in  fcudum 
daripoflrmc.  Qumcum,  dcpcrfonisqux  poflunt  darcin  fcudum,  Sc 
fubinfcodarc,  vciquibus  potcll  fcudum  daii,  quxquc  func  fcudic.i- 
p.iccs.  Scxcumcapuccricplcnius,  quomodo  tcudum  conilicuirur,  ac- 
quiricur,  dc  iccinccur,  vcl  confcruacur,  lcilicccpcrmfcod.icioncm ,  SC 
iubmfcudacioncm,  permuc(ticura8&:  rcnouacioncs  mucfticurarum. 
Tumquo  modo.icquiricurpcrconcradum  donacionis,  pcrmucatio- 
nis,  cmptionis,  &:  rmnles,  qucis  acccdic  concniclus  Iibcllarius ,  &:  con- 
tnilus  precaria:,  dcmdcquomodo  vfucapiacur.  Scptimum  capucde 
^cquircndo  fcudo  pcr  fucccfnoncm  afccndcncium ,  dcfccndencmm: 
dcmrcrcprarfcncacioniSj  dcdiuilionc  lixrcdicacis ,  &:  dc  ccftamcnco- 
rum  mrcinfcudis.Oc^auum  cricdcamiirionc&confolidacionc  fcudi, 
quibus  cx  cauiis  fcudumhinc  indcamitcicur,  velcx  dcliclo,  fclonia, 
culpa,  vcl  cicra  dclidum  ,  cx  lcgcj&nacurafcudi,  puca  rcuerfionis, 
ycl  confolidacioms  mrc,  S>c  cx  mulcis  caufis,  vc  alienadonc  prohibitl, 
.  vcl  vlucapione,  vcl  ademptionefeudi,  velrefucactone.  Nohum  edc 
dc  alicnacione  feudi  prohibita,  vci  permida  mulds  modis.  Itcm  de 
vcroque  recca^  Dedmum  eric dcpcarrogaciua, tUM (S^ vtilkace 6bu* 
dorum,debicis  tc  obfequijs  qux  domino  feudi  dehentur  in  ces  flc  pec* 
fonas  feudo  CvbieSbs,  Vndedmumenc  deiuce  vaflallorum  (S^rubdi* 
^oram.,  cam  in.  cebits  £eudalibos ,  quam  adaerfiis  dominam  foudL 
Duodecimum,  de  iurtfilidiooe  U  ioto  compeceatifeudonim,  Iudi« 
cibus,  nedion  tudictjs  feudaiibus.'  Vlctmum  capuc  encde  probationi- 
bus  qu^  in  feudis  £unc  varie ,  pcc  inftrumfnn » ceiles ,  iufiutanduois 
4ttellttm,  Bc  fimilia.  Sob  his  crcdedmcapitiilis  complet^remur  &  bre- 
Hitec  perftcmgeinus  confsfos  dcdos  87.  vcnufque^libB,£eu40CUi9# 
camgIoiOsiiiceipcec0mf%dii(ixeotuflii 
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(CAPVT  PRIMVM  DE  DEFINITIONE  FEVDI 

fit  B>TIItOLO  G1-A>'ST  »B  «KOCAS  sy  FBVDORVM. 

•  •  •       .  . 

%  • 

0  c  priikocattvir.  feadttm  U  haa&cmm  pro  eodem  (timi  Fmdmk 
in  iibm  feadoturo,  vc  lib.i.  cic.20.  de  beneficio  fraccis,&  qua^  *f 
licer  fracer  in  ben^cio  fcaccis  luccedac»  £c  lib.a.  citaa.  de  fca'^ 
^cib.  de  nouo  beneiicio  inuefticis,  &  cira^.  qwe  ftiic  prima  cauia  bene* 
ficijamircendi,  dctiL^i.  deconcroaerdaincer  ma&ulum  &lbenlinam' 
dcbcnefido,  &  cit.^^.deconcrQueriiainrervaflanum  &aliitmde%e* 
neficio,  &cic.jr.clc  Capitanco  quicunam  vendidit,  an  intcUigacuc 
bcncficium  vcndidifTcy&intit.^i.  tit.^^.agiturdemilitibus  &  va^Us 
benefieiaiuapaflim  diftrahetiCibus.Sic  bencficianj  dicuntur  fcudatacij 
omnes  eciam  maiorcs  qui  bcneficium  fiue  feudumab  aliaiiabenr  6e 
accipiunt.  Quemadmoduminpodcrioribuslibris  Codids^dcinNo-" 
:ucllis,  ben^ciacij  dicuncurjij  ,  quibus  bencficij  locoxommitdcar  i 
Rcgecuramanfionum  curfuspublici,  vclaliudofficium&munuspu- 
Micumcumftipendioficfalario,  vtapud  CjEfaremlib.i.dcbclloduili,^ 
Pcrrcius  cu  Barbaris  xquitibus  paucis  bcneficiarijs  fuis  certamcn  ifiij^ 
vt  inf.c.i.  Fcudumergodiciturbeneficium,qHiaorig!ncmcx6fficfe^ 
amicitiatrahir,lib,i,fcudor.tit.i7.  Feudum  eynmtion fub prjetcxtu pec9t4 
ni£^fedamore ^honoredomtm £icquirc»ulHm  cj}.  Aclib.2.  rit.2^.  hocbene- 
fiaum  nihUaliud cft',  quam bencuoLi adio  tiibuens  gaudium  capiecii.  - 
capicnfquctribucndoinidquodfacitprona  &:  fponre  ,  fcu  p^rat^,  ' 
cx  Scnccadcbcncfic.  lib.T.c.^.quomodobenchcium  fumiturml.Ser- 
luis,  D.  defcruis  cxportjnd.  l.  In  commodaco,  §.ficutjD.  commod. 
Hocfenfu  Adnanus  Papa  Iinpcratori  FriJcrico  i.irato  &  infcfojquod 
Adrianus  dixilTct  fe  bencficium  dcdilfc  FiidciicOj  cumcoronando 
Impcrarorcm  ,•  Rcfponditfc  bcncficij  appcllationcm  vfurpairc,  non 
pro  tcudo,  fcd  tantum  pro  grata&:bcncunlaadionccoronationis. 

AddlC  Obertus,  Huius  Autem^encns  fpecies  qujedam  ej},  benefc/um  lUnd  rmJii 
efuiidexheneuolentia  itaditur  alicui  ,vt  ^roprietas  ^uidemrei immobiUs  bene-  ^•i*'*'*" 
■fici  it£,pene5  ddntem  remaneat:  VfusfruSius  verbiHins  reiita  in  Accipientem  ^**^* 
tfsnfeatj  vtadenmhjeredefque  frosmafcuUs^ftuefaeminas(fidehisnominatim^ 
.diftitm fit)  in peypetuumper^HtHt^iihoefVtiUe Cy" fuihtfedesfidditer  domi^  - 
nofrwsntjfiuejermtinm  iBitd  nominfUim  ^nale^edtbeaty  fit  cxpreffum^jium 
indetermtnilti^fmmifpim,  HarcObecrus.  £x  iib  CM>erd  dennidone 
yulgusihtetprecumjanccollegit  non  (acis  fideiiter.  Feudu  eft  libera  • 
perpecuac^ce(fi^  rci  iromopi|is,vel£quipollends«cumtRU]ilador ' 
ne  vtUis  canmi^piicinij ,  fub  fidelitate  U  exnibtd«»ne  (eruitiorum  ab  < 
iacdpiente  prxmda*  Sed  i^ijicit  Obertus  fcudum  effi^c9iieie^«  - 
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Rem^imo  didcfeudume^reid  quod  danireilege,  vcpropnecos  penes^ 
dancem:  viusfinifhisveroperpecuuspenesactipieiicemiiianeat:  PJd-^ 
rimilmaucemdifierc  beueuolenaa  fettbeneuda  adio  dancis  ab  ipfa  re 

3uxdacur  in  feudum.  Rccendoces  feudonsmincerprecesmalunc  feu- 
um  eSe  ius  quod  dominus^in  re  foU  beneuole  aliaii  concedic.  Vctm 
eadefinicio  non  valec,  ciimfic  long^  lactor  de&Meo,i  k  I>,  dbdolo^. 
nam  pcrcinec  eciam  ad  agros  veftig^es>  ad  emphiceuticarios fuperfi* 
curios,adlibcUi  &  ad  precariae  coucn^am,  de  quibusfup.  Enimuero» 
il  teudutn  accipias  praipfo  concra^  quares  infeudacur ,  quemadmo. 
dumaiiquando  pignus  comoiodacum»  depoficums  &  fimiles  acdpi- 
niuSy  tunctcadura  rcdc  dicitur  bcncuola  &  perpecua  conceflfio  rei' 
immobilis,  fub  legc  fidci  6c  ob/cquij,    Sin  aucem  feudum  ad  per-^ 
fonam  vafTalli  dc  poileiroris  rcfcr.is ,  dici  potenc  ius*  quod  valOlal* 
lus  Kabcc  pcrpctUQ  vcendi  fruendi  re  feudaUfibicencelTifub  onerc 
fidci  &:  fcruitij ,  vt  cx  nouis  fcribunt  illi  qui  in  hoc  genere plus  quim 
alij  (apcrc  fibi  vidcncur:  tamccii  grauitcr  fallantur,cum  volunc  feudum 
clTc ius  vccndi  fLUcncli,qLiod  vaHallus  habct in  re iibi  dacain  Fcudum, 
Ffwbii»  modo  volunt  pollcllori  valfaHo  ms  quoddam  fcruicutis  &; 

rf}  v  vlusfructus  ui  Tc  lua  compctcrc:  malc,  contra  iuris  rationan  &:  concra 
jJ'»'/'*^^'!*  jnorcs  rcgionum.  Siquidemplanumlitcumhabetur  &:  tcn«turquid 
fnft»  19     feuduni,  ncquc  ius,  ncquc  fcruicuccm  vllam  m  rc  lua  vafiaUum  ha- 
bcrcjfcdrcm  iplamin  fcudum  ei  concedi  fub  oncrc tidei &:reruitij, 
Rcm  clTc  valTIilli  poirciroris,  ncmo  ambigic:  mores  fcu  confuccudmcs- 
qux  ncmincdifcrepancc  crcduncur  ccrtillimam  feudorum-intcrprc?»' 
cationcm  contmcrcj  quod  hic  dicmiuspcrfpicucprobanc. 
rm»i»it   '  Icaquc  non  diccs,  fcudumcllc  lus  vcendi  frucndi,  quod  valTallirs 
^^^*"  habcc,  hi  rc  liSi  daca  in  fcudum.  Sanc  C\  danccm, fiuc dominum  feudi 
•   '*    infpicias,  ilic  habcc  lus  tcudi  m  rcs  &:  in  pcrfonas,  qua:  func  in  diftrittu 
& ccrricorio  fui  feudi:  cui  fcudo  pra:dia  &i  fundos  f.cpius  is  habcc  an- 
ncxos,  Galiis,X>o»M*«edomanium.  Sed  hocfolum  fcudum  hicnon- 
quxrimus  neque  dbfinimus.  ex  ijs  confcqucns  cft,  fuperiorem  defini- 
cionem.difcederea  vmdefinicioneOberci  dicentisbeHcficium,  vel: 
fanW<^  teudumefleidquoddacunra({aiib,ei]ege^vcpropriecaSficpeoes  da^ 
J^li^.  tem,pofieffio«&  vfus  penes  accipiencemi    Sic  feudum  Obercus  pro 
ipfaredacabenefidjlocoaccipit,  vcinhbrisfeudprum  ficpiilime  tic*t. 
qui  feudumdare  polTunc,  lac.  5.  quibus  mod.  amiccac  cic.  11.  de  feudo- 
daco  pignori^cir.  13.  deaUenacione  feudi>  fciliceci^  vaflallo  fada,.&  ctc. 
^4.  quemadmodtt  fisndii  adBiapercineat  Itelib.  a.  cic.  14.  derefoca* 
tione  feudi  quam  vailallus  fedc,  dc;z5.cic.  %6,  &  dc  aninucus,&c; 
cum infinids  locis  horum  librorum,  quibus  confenciuc mores  noftri- 
itpttdquosfLe|uesicerfeudiu&acdpicur>  pro  te  benefidad^(ett  pro 
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Eindoconccflbin  feudum.  Ita  viilgo  dicimus,  tcudii  amittj,  rcuduni  ' 
conrolidari,  fcudiimnon  diuidi &  fimilia,  qucisacccdjc  Mohnxus  ad 
confucttidines  PacifienreBiii  finepdncipij. 
^  SubibniiaigltoryelftibieaBmfeadiverr^^^  (ht^ 
in  feudoin. imdfi vis, feodanflaliudfunt quam prxdia  qualiccr fc  ha-  fes^m» *ji 
bentia>'Vt«ftinl.qi4idalia4deTetb.(]gnif.  Qo« tamenfcudiiigni-  "J^""^- 
^ficatio  non  carcbicdubitatione,  nifi^m  pr^cis^  refctasadlios  ^do- 
nimlibros^inquibusfeudaproph^fijnc  militana,  quf  hodie  nobilia 
dicimtts>  dancurque  obmilidam,  &  (blis  miJicibus,  quos  hodie  fcuta^ 
nos  didmus,  qui  fcudum  {eu  feudale  pnedium  pomdenc,  tenentque 
Aobiliterfiiblegcfideij8e  homagij:  Ataue  vtpludmikivhabec  fibi  fiib- 
^osaliosvafi^bsfslhomines  feu  ptebeios  fibi  cenfiial^  vc*lo^ 
quimur.  Iftacnim  in  his  libris  fcuda  propda  fimc>  de  quibus  fiipradi- 
*&si  definido  ^ntilm  intclligi  potefl*  Non  aocem  deagds  locifve,  qu( 
noncenencornobiliter  fub  lcge  Hdei  &  hominij,  fcd  ccnencur  can- 
tiim  fiibonercfolo  alicuius  vctiigalis  &  ccnfus  plebeij  non  nobilis: 
diconcurqucagri&loci  cenfualcs,  Gallis  Cenfiues  ^  rotures,  Hzfi*  , 
.  quidempoiTcniones  cenfiiatcs,  fcnda  non  func  cam  iurc  fcudorum,  ^ 
quim  modbus,  £t  fifieudp^alicui  dominanti  fiibicdtar  ^wvzy  &  ab  eo  ^ 
pendeanr,  emfquc  partem ia^ianc.   H9C difciplina  proteda  cx  Iibds 
feudorum,  &  cx  monbuvregionum  procui  dubio  certtfiima  cA.  Quae 
quianon  diftingunc  fcriptorcs  fcholaftici  ma?fimc  rccentiorcs,micanc 
intcncbris,  corumque  dcfinitiones,  ncqucad  fa£ti  fpccicm'aliquam, 
ncque  ad  vibm  accommodau  poiiunt,  ncqu^  cciam  ccbus  dcfiniiis 
.conucniunt. 

-  Porio  vcrba  dcfinitionis  tr.iditarpcr  Obertil  mulradoccnt,Primo,  Tftn»* 
feudum exbcncficio &:bcncuo!cntia inutua  prohcifci,ac  cllc  ^^x^Mm- hprA^ti* 
tum,vt  vulgodicitur.  Sccundo  fcudum  dari,  hoccfb,  domiinum  cius  j'^'"'**" 
transfcrriarg.  Icgis,  vbiautcm,§.  vlt.  D.  dc  vci'b.  obhg.  fcilicct  vtilc 
&  pcrpcc  janum,  quodhodicncmoinfictarcaudcat.  Tcrtiopropric- 
tatcm  tcudi,fcurci  datxin  fcudum  rcmancr^pcncs  dantcm  &:domi- 
num  fcudi.  Quod  non  potciHntclligi  dcproprictatcpIcna,qua:  con-  ^^^^^ 
iungiturcum  poircfiionc,  fcu  frucluuni  pciccprionc.  ha:c  enim  pro-  f^ttMio, 
pnctas  domnio  fcudi  non  compccit,  .Scd  uuclligitui  de  proprictatc, 
qux  nihil  aliud  fcre  cll,  quammcrum  folumquc lUs  fcudi , vcl  lignum  ^*", 
Tupcriontacis,  vcl  niagc  dominium  dircdum,  vc  ligniHcanccr  &:  ad 
docendum  appoficc  Exrcbusipfis  ioquncur  vetcresiutcrprcccs,id- 
que  dominium  dircdum  (eparator  ab  vtiU,  hoccft  4  pcrecptione  fru- 
^um.  £c  camcn  han  domini  feudi  niida  propriccas,  non  eft  omnin6 
noda,  quia  dominushabec  iuxapliidroa  in  res  &  pcrfonas  fibi  fiibic^ 
49S.  Quarcdfeodumconfiftereinimmobilibns  ftebos,  velin  iis  qoas 
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loco&iiirc  ccnrenturimmobiliiim,  vt  prarftatione  &  annuorcditu.. 
Accurf.  in  1.  vlt.  C.  dc  ficro-L-incl:.  Eccl.  Nccnon  ofticiis  &  dignitati-. 
bus  DucatuSjComitacuSj&rc.Qux  dantur  in  tcudum  cxquorundam 
fcntcntia.  Quiato  vfum  fruclum  pcrpctuum  rci  tcudaiis  tr.in/irein 
accipjcntcm:qui  vlusfrudus  pcrpetuus,  nullo  modo  feruitus  cft  pcr- 
fonalis  nccrcalis,  ic  dommmm  vtile,  vtdiximus,  rmcperpccuum  lus  ' 
rcmpoirKicndi,  vt  omncsintcrprcccs  fcnbunt  vcrc  poft  Accurfium 
in  1. 1.  C.  dc mrc  cmphitcuc.  Lic^t fcholaftici  noui contra  dicanc, rolli- 
citi  dc nominibus  non dcrcbus ipfis.  Nam  feudatarius  feu  vafTallus, . 
fvpe  dicitur  dominus,  eiquc  dacur  rei  viadicacio,adfoIum  dominum 
percinens  c.  va  S.  rci  aucem,  De  inuefticura,  (icrealienafii^a:  £c  vci 
frui  par^ominij  e(l  1. 4.  D.  de  viufru^  Vrilins  enim  rd  in  hadta  e(tt 
velmaxmia,necin(blensefth«cappel}ario,cam-adiones  dircte  6c 
vdks  iure  ciuiii  probenttir.  Sext6  feudum  ttaniic  ad  faxredes  vaflalli» . 
n)a(cuIos  (cilicet,  non  ad  foeminas  9  quia  feudasilint  jmlttatia :  nifi  in 
feudilcgc  fic  exprcfTumj  vtadtbeminas  quoquefendam  ctan(ear.Po« 
oi^/mfii,  ftrem6  coUigitar  feudum  vaBallo  dari,  in  hoe  vt  pixllct<lomino  fide* 
^  litacem  &feraitium,  fciticet peifonale  & jreab,  vt ainnt.  1  dque  ferui- 
^  tiu^Mrel  ob(equium  dd^erur  vti  expreflunveft  in  datione  feudi:quod 
fi  non  e(t  cxpreiTnm»  runc  debecur  fecundum  naturam  fieadt,ius  com- 
munc  &  morcs  rcgionis  J^idelitas  &  feruitium^d  eft  obl6qtiium,iem» 
pcrdcbcncurdomino,cjuamuiscxprc(ra  non  fuerint^  vti  csrtera  iura 
feudalia,  qua:  dominus  tcudi  in  fuos  fubdicos  habet  ex  nacura  feudi  . 
(iii»  vc  Laudimia  &  alia  huiufmodi:  Sed  ahj  redicus  &  cenfus  fcudales  • 
nondebencur,nifiexpre(fiftierintacdebici,velcxciculo  vel  ex  prz* 
fcriptione.   Qufe  omnia  feptem  capita  inf.  fuis  locis  plenius  explioi- 
buntur. 

^rrfiiiif-    ^^^^^  dcfimtioncm  fcudi,  vulgo  cra(SUcur  dc  notationc  vcrbi,  vnde " 
gmfk»di»  nomcn  fcudi  vcniat,  &:  ex quo  idiomace.  fcnpcor  feudorura  Iib.i.tic. 
3. perquosfiatinucfticura§.vlt.vuItEcudum diciafide  vcl  fidchtacc, 
fidcs  rudi  ^  quali gutturan  pronuntivitionc^/<v'ic"5  fonM.^feulem.Hinc 
JL^iAuc'  fcndm  fcudum,acquectiam  vctuftis  ohm  f  vduav^:  a  hdc  fcudi  vo- 
**•         cemcircdctortam,patcta  limili,  quod  vctufnllima  Gcrmanorurn  & 
Francorumhngua,  vailalh  quiquc  m  tcudum  quid  rcnenc  a  dommo  • 
dicatur clTc.!cudcs,  fjuc  Icodes,Galhcc  Sts  U.mx,  ou  %4».v,palfim  apiid 
Aymoniummonachum,  Grcgoruu-n Turoncnfcm,  &  ahos  vetercs 
fcriptorcs  rcrum  Gallicarumnjldcmf^pc,  yi-.i«/-v,  pro  vaOalhs:  Nani 
in  fidchtatcfmc  fidc  tanquam in  forma cHcntiah  &:  fubftantiah  confi- 
/Hc feuduni,vtMoIincus  &  cxrcn  probant  cx  hbris  noOns  fcudorum. 
Imo  fula  fidcs  cd  dc iubli.inna  fcudi,  vtaiunt  omucs.  Quarc  non  va- 
lccpaduui  vt fidcni  vaiialius  donuiio  non  dcbcat,  qma  pada  con rr.i 
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(iri>(lantiam  coticta^his  non  valenc  LCert^,de  precar.  EtCi  valeac  pa- 
^nii vcioramcncumfidelicacis  tion  ptsieftec valHillus,  ciculo  qus  fuic  ' 
primacauia bencficij amicccndi,  $.1.  & tir.  per quos fiac  inueflir.  §.  vlr. 
Neque  ver6 hic tantdm iidemaccipimus,  vtin  contmdihus  foler  fi* 
des  acdpi  pro  didorumconflAnria  8c  ob^eniacione,  1. 1.  D.depad.  J. 
Non minorem,  C.  de  rranfad.  Sed  criam  pro  fidclicare  erga(uum  do- 
minum,  Galli  redc,  feage,  loyiutc,fcd  (gi^  leal,  Nam  dominus  vailailo,  . 
yaflallus  domino  fuam  perfonamJionoremybonaiqDediaque  inuiccm 
credunr  &commircunc,  ^dquehicperantonomafiamquxdam  fidei 
ipfiusfiiclitas.  Hxvcrofunrmagisalluriones.  alircralij  comminilcii- 
rurdcFcudicrymologia:  vtlfidorus,  Feudum  a  focderc  dici,  quali 
fcudum  &:fa:dusidemfic,  obmuruum  fidcliracis  fccdus  quod  mcer 
dominum&:  vafTallumconrrahi  vidccur.  Alij  fcudumdcnuanr  cx  eo 
quod  dccur  vadallo,  vcquidfiatauccxhibeacurdomino,  fcihccc  fides 
&opcramihcaris, &:  fimiiia,  Cic. i.officior.  Ex Sroicis  fidcs  dicitur ,  f.v 
eoquodjlu.  Itcm  quiafcudocumcauraprimafuitob  mihnam  &:  bcllu, 
ita  vcomniafeudapropricfincmihcaria,  Quidam  fcnbuncduci  a  vocc 
Gcrmanica  vecufta,  Feed,  qux  bellum  fignihcabac,  &  fcida,  id  cll,capi- 
tahs  mimicicia.  In  lcgibus  Longobardorum,  &  in  Sahcis  frpiffimc, 
Feidofu^j  pro  inimico,  vndcD///i'/^^.t>'ein  hbris  fcudorum,  id  cll,  capica- 
lcs  inimicicias  dcnunciarc,&:prouocarc  ad  bcUum.  Ahj  Fcdum  pnus 
didum  fuilfc  cx  primis  quinquc  hccris  quinquc  vfciborum  quibus 
vccb.icur  vallallus, cum  fidem  dabac  &:  iurabacdominoluo,in  hunc 
modum,  Fidclis  cro  domino  vcro  mco  :  Quar  vciba  fcribcbancur  in. 
inftrumci\to  fidclicacis,  pcrprimascancum  htcras  punclis  diflmclaSjr 
hocraodo,  F.  E.  D.  V.  M.  Quod  cft  ludcrcmagis,  quamaHudcrc. 

Alcera  pars  huiusCapicis,cftde  primacaufa,  onginc  &:  proccira  remdcrmm 
fcudorum,  dc  quo  varic  noftri  authorcs  fcribunc  poltBud.tumin  l. 
Hcrcnnius,D.dcdliiftion;&inLNon  dubiro,D.decaptiUis.  Zazium 
in  1.1.  in  ycrhoJCurias,  D.  dc  originciur.  Quidam  fcuda  rcferun^  ad 

'  patronos  accHences  veceris  Reip.  Romanacy.ant^i^nam  i£giptij  ^  Amiimf 
Afiaciet,cum  Illirij,  necnoff  Celne  GaUiomniamjint4quinimi,hocius'  ^^^IHSHL 
pacronacus^  feu de&nfioiiis»id  e(b  proce^onis  -habiieranc :  quo  po« 
tenoores  &  nobiles  in  fuam  fidem  U  cucelam  expreflb  pa£to  recipie^ 
baocinfimos^cenues,  vceosa  vt  &iniuriaconccaomnescuerencur9 

^;^Uffti^|^(u;iilro  Halicama(reo»lib.a.  &  Vatronelib.i.deTe  ruftica,cuitt$  ' 
iBoiiciop&Bi^        focci/fimum&pocenciffimum  fbicad  R  cipubii- 
caeft4C^ncon(e|i]^       SimiUcer  RomeifUfiiRomnli^  vnufquifq; 
Scnacor4c(|Pacnrius  cctcttm  nttmemm  plebjBtdirimnn  (aam  diencelam 
ac  cucetamcftc^^tH^  &  cliencum  indtto  nomine;acdiris 

vooebacurilliqniucrahocdiencekeiusviolafrenc,  vcaicCic  Diuip^ 
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anVerretnl  Vndc  vulgatum  hocFcHiPompcij,  PdtrocinU  dfypeJUfi 
€<Kpta,  cum plebs  diflributA  efl  inter  patres ,  vt  eorum  opibtu  tutA  ejjet.  Dc  eO 
moreeftilludin  iz.  tabuL  PAtronm  ficlientifrxudemftxit,f4cereflo.  Ha- 
licarnalTeus  lib.i.  Plutarchus  in  Romulo,  &c  Gclhus  lib.  5.  c.  13.  Dchis 
.  cliencibus  vulgo  cxiftimatur  dici  in L  3.  D.  dc  vfu  &  habitat.  1.  Si  vero 
plurcs,  D.quiacieccr.  veleftudcrunt,LNon  dubito,  D.de  cnpriuis,& 
poftlimin.rcucr.  l.  Si  libcrtus,  D.  dc  furtis,  L3.  §. fed  quod,  D.dcpcnu 
»         legata,  L5.  ad  fincm,  C.  dcnouat.  LRcm  non  nouam,^,pau:onii  Cde 

iudic.  vt  rcfcrt  B  ud.vus  m  d.L  Hcrcnnins,  &:  Zazius. 
jilk        Quanjquaui  ij  iocimagis  pcrtincantadaliud  gcnus  chcntum,quod 
mmwum      Romana  RepubUca fccutum  cft,  cx d.  L  non  dubito,  D.  de  captiuis 
Jjf*»*".     &  poftL  rcu.  hoc  modo  fcilicet.  populi  a  Romanis  dcuiciij  vel  vltro  ijs 
dediti,  ciuitates  &  vrbcs ,  atquc  etiam  inligncs  familia:  prouinciarum, 
vtpatronos  fic  dcfcnforcs  Romarhabcrcnc,  dedcruntfc  in  hdem  8c 
chcntelam  Scnatorum  6c  Patriciorum,tamilianimquc  Scnatoriarum. 
Ci c.  I .  O thc.  Qujo-tntes aut nattones  bcUo  dcu{Eius. in fdem  receptfjent ,  eAmm^ 
pxtroni  er.int  more  m.iiortim^  vt  Siracufani  crant  clicntes  familnr  Marcel- 
lorum, Bononicnfcs  Antoniorum,  Hilpani  Catonum,  Afiatici  Sci- 
pionuin,  Gctuli  Maiiorum,  &:  fic  dcalijs.Cumquc ij  clicntes  Romam 
vcnicbantjhofpitio  rccipicbantur  a  patronis  luiSjab  ijfquein  ommbus 
&contra  omnes  dcfcndcbantur,  atquc  viciiGm  iHi  Patronis,  ob(c- 

quium,fidcm,rauncractiampra:ftaban<,  vtPerfio.  £f/?//»fr,  CT'/^'»^» 
Mxrci  mofmmiHUclientis,  Necnoa  Iuucnah,Satyrai.  VeflibultsAbemt 
nfeteres  l.tficiHedieMes^  Vota^ue  deponmu,  id cft  muncra  (xiz.  Intcr  pacrow 
nos  Sc  chentcs  fupradi^oS)  pnmi  & fecundi gcucris» plura  & maxima 
.  fuereneceflicudinis  mcul3,vcex  Roinams  hiftoais  coUigere  hcct;» 
eortimque  multa  rellamc  reftigia  aoftm£eudis>.iii  quibtts  yS&H^  ap* 
pemntur  cUentes  cUgnuAA^  vc  tic  decoQCencJiicer  dominum  &  vai^ 
failttm,  &  tic.  dealicnat.  fettdj.  Veribiomnesill»  Aentehstflim  pnmi 
qu4pi  fccundi  gcneris  {blojconfbbant  amicittar  vinculo^  abfque  y^ 
necefficacfi^  vefobligacione,  velcoaccadu>ab(qnelttndi  dcrerum  d^ 
fion^conceffioQe.  Acmfeudia  oonccadns,  eftnmi  eciamobligacio  8e 
adtio^  cum  cei  donacio:  8C  feuda  (unc  miiitaoaob  miliciam  tUca»  quod 
non  eft  in  illis  diencelis. 
stM  t»  Veteni  pleriqtte.vc  Lucas  de  Penna»in  pofterioribus  Kbris  Cod.fe«« 
x^l  darefenintadagroslveftigales»  necnon  flipendiartos  &  tnbotariosi 
^  '  '  quosomuesconfunduajcmal^  vc  disei  adcic  Si  agcr  vc£iug.Re(er- 
le  dicunc  ideo  qttod  agri  veftigales  fie  ftipeadtarij,  dancttr  •colonis 
perpetuariis fub onereiuaiias  prxibtionis:  Et  quod eorum proprie* 
t^smaneat  pcncs  dantemvti  fupra  didunicft,ad  ttL  Siagec  vedig. 
Spi  feuda»aoac^|icaaiinu2ptaeftacione  danuu^  qnibtexbflQeuo*. 
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lcntia, pro obfcquio & feruitio,  &: maxime pro milirari  opcra.  Quare 
nonnulli,  vcVigiiusin  cic.Inftit.dcniilitanteftam.  LxliusTaurcllus 
dc  miliciis  cx  calu  &:  alij  reccntiorum,  feuda  hfc^quia  miliraiia  finc^pu- 
tantorcacfTccxijsagriSjquos  Romanimiiitibusdiuidcbac&:  adigna-  '  . 
bant,argumento  Icgis,  Itcm  fi  vcrberarum,  D'.  dc  rci  vindic.  I.  Lucius 
D.decuidion.l.inagnSjD.  dcacqu.rer.  dom.Tumcx  co  quod  Im- 
pcrator  Alexandcr  Scucrus,  alijque  principcs  in  finibus  impcrij  agros 
dabant  militibus  Romanis,  vtcontrahoftcmfuaruradefcndcrcntat- 
tentius,ita  vtagriadha:rcdcscorumnontraniirentjnifi  Sc  ipfi  mili- 
tarcnt,  vttradiditLamprid.  in  Alcxandro.Sedilh  Auchorcs  nonbc- 
ne  hicmifcent  &  confundunt  agros  Hmitato^  cum  hmitancis.  Agri 
vcrolimicatidabanturmihcibus  veceranisinpr^miummihcia:  emcri- 
t^,  &  feneftucis  quicfcentis ,  ijque  agri  diccbantur  Parochi^,  vc  ait 
Pompon.  Lactus,  vcfupramonmcxd  l.Lucius,  &  d;J.  in  agris.Iraque 
h^cnilomninoilmilenabentataifeadisjproquibusnon  ociuni>  fed 
fqruitium  &c  opcra in  bello  promicticur  &  debetur.  A^ri  auteih  limi- 
taneipoilcimfinibusiQipcrij  dabancabmilicibus,  vc  hoftem  Ilibmo- 
uerenr>noc,rup.addc.5ia^ec  vedig.inqu9(lioneaa  agri  ve£fcigalcs 
vfilcapipoflmc,v€cClf«cawii*Aiifl^  dumijsautem 
agris  tiimtaneis  maxtmam  alfinitateiii  llabeiit  feuda  Boftra:,  nili  quod 
TaHaUusfeumilesinlbiidis  nonrii^ec  dominium»  iblicec  difedum» 
yc  diximas.  Ac  ver^liniicajDotf agros/niliceji^bcredeiq  fi  mi-  . 

litarenc^fibihab^babc  pleno  iure  propciecacis  6c  4ominij,ncc  pro  ijs  * 
agris  pr^ftabjuajfc  leniicia  &  obfcquia  feudaii^  i  qua:  plurima  iimc 
praecermilicanSi^penun^  va> 

Qa6d  aucem  Holoanderiii  lufHriiani  Noucllis^  feuda  tiahic  cx 
miiicijs  jt0mayQiiuris ,  non  egec refutatione:  quandoquidem  omiiCs 
alioramiiicefprctationibus.certumeftmilicias  fuiifeoHicia&muneta  •  MitiUM^ 
qux  ccrtumaUquodminiftetium&  opusPrincipi  &  Rcipublica^im- 
pcndebanc:  ctiam  circaperfbnamPrincipiSjVt  Silentiarij,qui  inpalack^  ; 
Principis  filentia  curabant&facagebanc.  IcemFabriccnfcs,quiarmis 
fabricandis  incendcbanc :  Adiutorcs  Quarflorum,  &£milia.  Quzo^ 
ficiay  vel  milicix»  acque  o$ciarij  in  fch olas,  hoc  eft,  corpora  ccrta  diui-  . 
debancur>quorum  crac  certus^tuSy^de^nicus  numerus.  Hincinter 
{cholaeftatutosrelati  dicuntur:  vrqui  cranc  eXicholaSirentiariorum, 
veIex(cholaFabricen(imn,cxfchoIa  Scutacioru,ex  (chola  Adiutoru 
Quxftoris :  eaofficia  diccbanturmilitix,  quarum  officianjy&Iaria.an-' 
noitam,&  ahacommodavciftipendiaconfequebantur  cxfifco  Prin- 
cipis :  &c  ijs  mortuis  fa:pe  corum  vxorcs,  liberi,ha:redesaliquidi  fifco 
capicbanrjCommuni  fchola:  placico,  Qui  vcrus  cft miiitixcafillydcquo^  *^ttr$ 
£cmencio  inhbmnoilcis.  lil^attcem  nuUus&ccaacincommercio»  ic^tt.. 
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Jcgan  potcrant,  l.LuciusTitius,  l.Mortuobouc,  ^.r.  D.dclcg.i.  cum 
alijs  fimihbus.  Vcndi  cti.ini,1.0mni  modo,  §.vlt.  C.  dc  inofhci.  tcft.i. 
vlc.  C.dcpignor.  vt  hodic  orticiainaulis  Rcgum,  atquc  etiam  fummi 
•  Pontihcis.,GalUvocaqt,  OjjkesvcnaMx,  <ju*ctamcna  tcudis  nuiltum 
dilFcrunr. 

Quidam  c.x  Bart.  in  I.  Si  quxramus,  D.dc  tcOament.  ex  Durando, 
^l!^;    vcl  Spcculatorc,  &:  cx  duccrcudilhru  Aiuaroto,  licaiiit.In  lu-  c  ciujli 
hommcs  luntquos4iodic vaHallos  vocamus.  Homoiniurc  ciuili  pro 
fcruo  accipitur,  vt  dicimus  dc  hominclcgato,  promiflo,  vcndito ,  dcc. 
hcmi,  Prxtcrca  in  1. 1.  C.  dc  Epilcop.  &:  Cleric.  in  1. 1.  C.  dc  commcrcijs  &: 
firmt»     mcrcator.  1.  vn.  dc  condudoribus  &:  procuratoribus  pr.idiorum  fifcal. 
lib.ii. Cod.1.4. D.dedignicatib.hb.ii.  Homincsdicunturprocurato- 
rcs,adorcs,  cuftodcs,  conduftorcs,  cmphitcuticarij,alicnorum  pi\x- 
dioruni :  quibus  hominibus  poflcllioncs  conccdcbantur  ,  primo  ad 
tcmpus,  portca  vcro  in  pcrpctuum  dari  ccrpcrunt,  &  fedi  funt  coloni 
pcrpctuarij  vtdiftumiup.intit.  Siagcrvcdigalis.  Do^tiffimi  rcccq- 
tiomm , ihppreiTo  BarcolrVt  iblenc^abijs  hominibus  feuda|profe(^ia 
vohiiicPrim6  qaoadnomqn,  quia  infeudis  vaflalli  appellantur  ho- 
rH*m«W,  ^ncs  noftri :  vcGaliia,  Hommedejhy  lige,  hommedefiryjimplc^xo  vaA 
iallo  &feudatario.  Jnde  Hominiiim  vel  Homngium  vulgo  pro  iuia- 
xnento&nneftatiotfeficlelitatis^quam  vailallus  velhomo^dojnino  Se 
patrono  ncit  Secandd^  quoad  ttm  ipfam,quiafimiliter  conceduncut 
"vaiTallis  fundiprocucwdi  &  Cuftodiendi^  vt  feudumXSuardiae^  quae 
cuftodisioft  ftindi^-eaque  datur  vjffl^llp  cuflodi  eius  feudi.  Item  feudfi 
Gafbldiar^  hoc  cft^procurationis ,  qux  dacur  vaflallo  &  Gailaldo ,  id 
eil^procuratori  &:adorif  nedij.  qux  feudafunt  tcmporalia.  Rurfus 
qucmj^dmodum  prsdidis  omnibus ,  fit^ciam  vafiallis  ,feuda  fcuenda 
datafiikt, 'prim6  ad  tempus,  poftea  vero  in  pcrpecuum. 
Fcttda ex         adac, cx codcm  R om ano  lurc qubd inl  6.1,  i%M  19. dc agri- 
Mi^rw  ^  colis,  &  Ccnfic  iib.ix.  Cod.  fit  mcntio  a£):oru m^u(todumj&  maxim^ 
^fififtkfi*  coiononim quibus agri  cerriaccribud  cranc ci  conditione, v  t  quandiu 
cos  colercnt ,  ccrtam  quotannis  penfioncm  eo  homine  ptanhurent, 
nequeab ijs  agris  reccdcrepofrent.  Nam  cu(lodes,procucatores,  & 
aftores  poileffionum^quas  pri^precario,  &  ad  tcmpus  tcncbant ,  po- 
ftea  coepcrunt  perpecuo  iurc  pofljdcrc.  Dc  his  SaIuianus,5.dcpro- 
uidcntia.  Coloni  dimtum fmt,  ^  ff^ofe  InquUitkt  Abie&ioms  adiUamt,  ^ 
paulo  poftvertumtmt  in ferms.  Qus  vcrba  lucem  accipiunt ex iure  ciuiii> 
quod  cos  colonos  {adcaddidos  prxdijs,  &  a^cdpritios,acpeneienfos. 
Sednonliquct(atisquomodocahominum  conditio  adfcuda  pcrti* 
jieat, cum  talcs  homincs  &  coloni  (Int penc  fcrui  &arcripti,addA^q^ 
fiindis  :iu  vtcos.difDicceccnonpo(renc,&abalijsneniinim6  quidcm 
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.  ih^e  9C  recedere :  ideociun  fundo  YeQdicotEanfibaiit  &  vendebanw 
tur^li.  L/.Li^.C.deagricol  &  cen{it.[lib.i2.&rerradicitur  ebrum 
domindi  Li.  C.decolonis  Tbiacenfibus.  Qua  tationead  nuilu  quan- 
tumuis  humiiem-militis  gtadum  admittebantur,  L  Colonos,  i^.eod. 
tit.  Sicuti  R  omano  iuieterai  miUtes  efle^  atque  etiam  miliure  prohi- 
bfntnr  (ub  pcena  capitis»!  Abomni,  D.  de  re  roilipir.  Tametfi  aii>- 
quando-contigcrit»  vtinneceiBtate&>militum  pcnurii  vterentnr  ijs 
colo^is,  vtapud  Ca:iarem,lib:i.  debello  ciaili.  Domitius  naues  aduar 
rias-  complet  Jiberis  colonis.  Et apud  Saluftium' :  Catilina  ftat  propc 
Araelam  cumlibcrtis  &cOlpnis.  At-ver^  in  feudis  vai&Uorum  condi- 
tio  &  ibttts-cftptan^ingeouus,  fibeialis&  nobilis :  vailaliu$,(cutarius» 
miles^nobilis ,  pro  eodem  iunt  in  libris  noilris,  vc  infra  dicemus> 
c.  lo.  de  .vailallorum iurcL  Nec  vaffallus fcudo  addi£tus  vel  a(criptus 
didtnr,imoidpro libito potcfl rcfucaie.  Rucfus  feudanon  feparatur 
abxincre  militic,  iunt  militatia^  6c  ob  militiam  daca,  vt  conftat  his 
libris  feudorum. 

Hic  fcre  fuipicarilicetFrancos,  Germanos,  Cocho%  ^aliospopu-  J^^JJjJ^* 
los  in  Icaliam  erum  pcn ces ,  &  cam  occupantes,  AoVem  illum  colono-  ^  * 

rum  &  afcripcorum  in  Icaba  &  Romano  impcrio  rcpcrtum ,  iinicacos 
elfe  &  retinuiiie:  &  a  fo capca  ex  hoftc  occupataque ptxdia  dcciiiTc  ijs 
colonis,  cofque  obligaire  ad  miiiciam  fcu  mjlicarem*operam  &:  alia  ob. 
iequia&feruitiafeudalia.  QusconicdiopFOpiusa  veroaberrat. 

Ncc  vcro  feudaquisrcfcracadNouclIam  conftitutioncm  Impera- 
toris  ConftantiniPorphyrogenncta',  quxdocctin  Oricntis  imperio  ^^^»^ 
fuidc  duogcncramiLtumhabcntiumdc  pubhcoprxdia  vndcalcrcn- 
tiir.  Erant  autcm  diucrii  luris  5c  diucrfa!  conditionis.  Pnmum  gcnus  oh^». 
iuiz  militum  nouitiorum,  manipularium,&:  grcgariorum,l"cupcditum 
vilium,  quorumprxdiamiljtari  lurc  non  ccnlcb:.ntur,ncccrant  rclata 
in  Codiccs  militares ,  fcu  libros  &  commentanos  prardiorum  obno- 
xioru  milirio:  &:  belli oncribus,  quos  Codiccs  Galli  dicercnt,  RooUesde 
1'Arriereb.in,  \\\\s  eorum  militum  pra:diis  fimilcs  fcrc  hodicdiccrcmus 
agros  cenfualc^i    Plcbcios^qui  lurc  militari  fcu  feudali  non  ccfcntur: 
hoccA-,  non  /unt  fcuda,quimuisalioqui  fcmper  fcudo  fubiiciatur  fub 
oncrc  ccnlus  8c  prarftationis  alicuius  r  fcd  pnrdijs  fup/a  dicUs  malc 
copararcs  allod;a  nofl:rafcudorum,cum  lint  tcuda  nobiliora.^     11  li- 
cet  plus  quam  fcuda:  ncc  bcncquidam  illa  arquiparanc.  Altcium  gc- 
nuscrat  mditum  vctcrum  &:  origmariorum,  qui  luih  militcs  rtque 
nobilcs  dicebantur,  eorumque  prardia  crancmilitaria,  hoccft,  iure 
militari  ccnfcbantur.  Reiata  erant  in  Codiccs  mtlitares ,  vc  obnoxia 
bclh  oncribus  pertaxationcm&prxftacioncmcertar  quancicatis,puta 
quacuor  lihrarum  auri,  veiduarum  kbcarum  auri>  pra:ccr  milicarcm 
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Qpcram  quamperronx  inoiutnmilicum  debebaat,GalIi  dicetefit  ftnr- 
dafiibieftabanno  &  hcribanno,  ^« /nt»  ^;i»-r;fre^4w.  Dc  ijs  militibu^ 
^pcaedijs  duplicis  gencris  plura  cQDfusefcripca  vidobjs  in^ea  NdueUa. 
Imp€ratoris  Conftantini P.ocpbirogQnnec<E.  Cumauccm ca  confticu- 
ciocdica  ficConilancinopoIi,  annis  ferequadcingencispoIlfeiuUia. 
Icaliam  inuefta  perLongobardos:imoeciamannisodiiigeacis  po^t. 

^udaaFraocis  coQftirata».vf'infradocebimiii^  Cot^eqaensellfiial^ 
ex  ea  Nouelladactbtiginem  feudontm.. . 
Lo"*tb4r'    Poftt^cmo  vulpris  Incerprecum  hxcjopinio  eft,feudoram  iurapro*' 
£e£ta  ciTc  a  Longobardis  populis  Germania:  &  Pannonia?,  vel Dacia;, 
qui  Icaiiam  ceperunt  &;  occuparunc  fub  Itifliniano  U  lultino  Impe- 
racoribus  Oricntiscircaannum  Domini^^o.Nam  poftquam  Bclifa- 
iiu!i.&lohanncs  &:  Nafctes  fub  luftuiiano  noflro  Duccs  clarinimi, 
GoccoseorumqucrcgnumcxItaliadcIcucruntrNarfcsa  luftino  Im- 
jSmdr.    pcratorc  &  Sophia  Augufta  cius  vxorc  poft  pacacara  Itaham  &c  Afn- 
cam,  rclquc  abco  prgclarc  gefl:as,mgracchabirus,fucccflbrem  Longi- 
nuni acccpit.vndc  mtcnfus  vt fc  vlcifccrcrur,Longobardos  c Panno- 
niavcl  Dncia,  vtait  Crantzius,  vocauitin  Itaham,  quamfub  Albomo 
fuo  Rcgc inuafcrunt,  camquc  intcr  Alpcs,&:  Apcnninum  tcnucrunt, 
annis  200.  fub  vigintitnbus  Rcgibus,  doncca  Carolo  Magno  Rcge 
Francorum  pcmtus  dclcti linr.  Ea  regio  Itali^, ab ijs  rctmuit nomcu 
Lombardi^\  Sunrautcm  appclbti  ab  Itahs  Longobardi,  quafi  longi 
barbari,co  quod  loniri    proccii  clTcnt,  vtait  AlbcrtusCrantzius: vel 
quialongis  baibis  vtcicntur,vt  aiclfidorus &:  Gunthcrus PoctaFcu- 
diftarum,  Diaturalon^ts  ca  LongobardiA^  birbis:  vel  quia  longi  &:  bardi," 
hoc  cll  vaftirudcs  &:  focordcs  Icalis  vidercntur,Tamctftcorum  cftcnc 
domicorcs,acquchumanc  &  benignc  (acis,  vtait  Paulus  Diaconus  in 
Icaharcgnarmc  pcr  annos  loo.  Longobardi  fcudain  Icaliam  primi 
inculerunc  muicislegibus  edicis,quarum  rchquia:  func  in  libello  qui 
diarurLooibarba.£asIcgcs,noui  quidam  inccrprcces  barbatas^fife  dL 
cunc:  Kc€th  ^ii  coo^erancur  cum  fplendore  iuris  Roinani.  h  concrario 
quidam,  xquas  ie  iuflas>  acque  ad  familiarum  amplicadinem  apcas  efle 
pucanc:  Ver^^  ii  ^edes  earum  Icgum  ccmpoca  fera  U barbara ,  in  qui- 
Dus  nullum  ius  m'fi  in  armis. 
Vtadtem  ceuenamnrj  faceor  Lbngobafdos  primum  in  Icali^i 
4ii^  uexiile  iuia  feudorum>  atquc  nqftros  libros  de  reudis  concinere'  mo- 
frkm  Mn  ces  (cvi  conruecodinesfeadales  a  Longobardis  ccaditas.    Sed  non  eft 
^*^^'  veruma  Longobardis  iblis-primuqp  eflelinuenta,  &.c6niticu€a  ior» 
seA  Gafu  ^cu<^c)^um«  Imo  verum  cft  (cculis  mulcis  ancc  Longobardos  ccepifle 
rroKtii  '  feudorum  lcges  &  con(ueieudines.  In.Gailia,  Franda  ^  Gerinania. 
G0nrMA,  ^od figpificare  videcur  Obcccus  dc  occojinjiis  bbxis,  ^aa 
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inmriim  ^^mms^emtiquij^iims:'  luxtahociFtahds  &  Gallis  maiiaA 
ifefettda, yelialtemijs fiiifleaiiciquicus'  viitata,  deFendi*poceft  ex  ve. 
mlhoru  cempoimiunoanmtojper  cptx  aoiudlli&tipcores^  vc  Con- 
nanusyi  Soldutij^  diencibas»  ambadis  vecemm  GaUotum  feuda 
xniiiconiiciunt:vtapudCaBdcem,lib.5.  debeJlo  Gallico»  loquentl  ^alT^  ** 
de  equicibos  &  nobiUbus  Gallia;» 

liabtiiile  deuo  tos,  quos  fecum  in  bAnm  ducereift,^oldtinosfra  lir^m  mwM»».' 
pdtm^^mrmnhiheratconditio^vt  omiiibHs  in  vita  c</mmidis,^  vni  cum  jj$ 
fruereo(iBrjQUorumfeMmiciti4tiedi]]ent,  tjuod  f  quidijs  per  vim  dccidijfet,  Mtt 
eu^dem  d^umferrentij^Mtmortem fihicotijcirent,    Poflea  idem  deill» 
'  CqumhusficpetCccffa!tm,Hi,cimt^vfus,  atquedlrqnodbeUmnincidit, 
mnesinbeUo  verfitnttir:dtque  eorum,vtijuifaue  ejlgesere^  copiis  sn^lifSi^ 
m$fs,itdplnrimoscircitmfeambASios,  clientejque  hxbet,Hdnc  wum gratidm^ 
.  potentiamquenouerunt,  Quibas  exlods  colligi  vidctur,  clientes  &am« 
badlos  fuillc  plebeios,  ex  plcbcyqux  apud  Gallos  •etat  penc  loco  fer* 
norumrqux  (vcaic  Ca:(araIio  ioco)nil  audebat  per*(e,  nulli|adhibew 
baturconfilio:  Pleriqueenimcdmaucaerealieno,  au  magnicudinetri- 
bucorum,auciniuriapotentiorum  prcmcbantur  j'(c{e  in  {eruitutem 
xiicabantnobilibusquieos  (ecuminbcllo  diiccbnnr,quiqucin  eos  vi- 
:tx&:nccispotcftatemhabcbanr,vtalibiidcniteftacui?;lifcdcamba<ais  , 
&cliciicibus.  fedvideturSolduriosfuiirequaficomiccs  cquitum,  ea 
.icicconditionc,  quafunt  vairalli,  milites,  nobilcsinfcudis:  ad  hunii 
modum  Ambacbi&:  clicntcs  vetcrum  Gallorum  rcfpondcnt  hodic 
plcbcijs  &:  ccnfitis.  Soldurij  vcro  vafniUis&nobilibus,  quimaiorum 
dignicatum,    Rcgum,Ducam,  Muchionum,  Comicum  flinc  Ligij 
vallalli.Hinc  non  rcctc  vulgo  apud  C.cLircni  (criptorcs  vulgarcs  cori'»  • 
fundunc  dcuocos,  Soldurios  vel  folidarios^ambados ,  &  clicntcs. 
Eiiimucrocumcxparcecorum  cquicum,  tuccla  cancinn  &  dcfcnlio  * 
fuis  SolJuri/s  dcbcrccur:  Ex  parcc Soldunorum/cfs:  Ambacloriim  cr- 
gacquitcs,  obfcqumm  duncaxac,otficium&:honorpromiituo  vincii- 
Jo  dcbcrccur,  nonprxdia  daca  in  fcudum,vcl  bcnchcium,  non  pri- 
flationcs  vcIpcnlicacioncsfcudaIcs,ncc3liaferuiCiatcudalia:  illcmos 
{imilis  crit.magis  clicncibus,  Iibcmsacque  pacron!S,fcu  iuri  pacrona- 
tus  vctcium  Romanorum  quam  fcudis  noltris,quia  non  funtiincbc- 
-neficio    rc  immobili  data,  pic  fcruicjo    obfcquio  fcudali,  vt  diclii 
eftin  dcfinitionc  Kcudi.  Addcquod  ciufmodi  hoininum  5j  clicntum 
conditio acquc vfus, ab omni xuo fuic, ctiam  apud  plcrarquc"gcntcs, 
vcHirpanoscxPlutarchoinScrtorio,  &  cx  Valcrio  Maxirao.Quara- 
-obrem  iftr>eoSolduriorum,  ambactoruiii  &:  chciuuni  vcculto  ino-  > 
nonjbene  a.^^1feudarcpcte$.         .  ^  '^' 

\Jk]i\  Icnpcores,  vrMolinztt^  ^  cjtccri  putant Fraticos  vdS^Ssme^  ^ 
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sic^t?  ^     fcudis  vfos  cflc:  8c  ancc  redcmptionciii-humani  geaeris  icdes  ha* 

'^^'  buiiTc  &  rcgnaflc  in  Francia  Oriencali ,  qu.r  olim  Saeuia, .nunc  Saxo- 
niaAcAlemaniadicicur.  Indcvcniirein  Galliascrrcaannum  Domini 
400.  &  Treueris  con(ediire,alij(que  ci  rca  Rhenum  cegtohibus  Galii^: 
nam  harc  vfquc  adRiieaum  procendicur,im6  olim  omncsad  Rhcnum 
ciuicaccs  Galhcs  eranc»  V€  ex  Saiuiano  6c  ahjspcrfpicuum  cf^:Poftea 

•  yerdienfini  cam  monbus,  qdUn  iinzuadc  impcrio  fadx  Tunc  Gecmar 
nicz,  maxtmcrub  Gaiiis  Imperacoribus,  Cum  vcro  if  popuh,  ccrrasj. 
agroSyprxdia  nacionum  dcuidarum  autiibirubdtcarum,intodum 
concedere  moris  tiaberenc,  Cub  Icgc  &  onere  Hdclicacis^operx  milica* 
ris, &aiiorum {ecuitionim:  ijdcm feudorum  vfum, ahjs  popuHs  Scp- 
tentrionahbuscommunicarunc,  ica  vc  vetifimilc  fit,  (inquiunc,)  ab- 
ijsFrancis  &:  Sicambns,  Longobardos,quicxmfcriorcquoqucGcr-. 

'  mania,&  Dacia  profctti  fu  nc  circaannum  Domini  ^oo.  eum  morem 
acccpilfc,  &:toti  ItaJKv  dcdilTc. 
f^^l^     Scd  in  contraruim  vidcturantc  illos  Francos,  fcudafuilTcohm  na-« 
filii»,     ca  in  GaUis ,  ncqucallata  nobis  cx  commcntitia:  oncntalis  Francia:  fa- 
bulohs  rcgtbus.Nam  fidi  funtquiahquotfcculis antc  Pharamundum 
DuccinFiancorum  Rcecs cnumcrantur &:locancurin  Franconia  illa 

o 

Oncntili  vcl  Alcmanica  :  Quandoquidcm  rRilIa  planc  dcjis  fit  mc- 
tioHiprimis  Gcrmani^infcriorisbcllis  contraG.iI.os  &  contra  Ro- 
manos"  Tum  criam  quod  vctufto  co  fcculo  mtcriorcsad  Scptcntrio- 
ncm  Gcrmanifucrintomnino  barbari,  fme  Rcgibus  &:(inc  lcgibus, 
vr  Tacitus  &c  alij  mcmorant.  Quinimo  vcrius  cfic  vidctur  Francos 
■TrAnritx  nou fuilTc gcnccm  jllam  Gcrmanicam cx  pahidilnisabditis  cmcigcn- 
ipfA GaULt  tcm,  qu^  Galliaspcr  vim  occupaucrir,  vtmultj  fingunt  potjus  quam 
probcnc. Scd Francos  huirc  indigcnas  Gallo';,  qui  circa  Rhodanum 
dc  Rhcnum,  vicinafquc  ci  pahidcs  habitarunt,  mccr  Rhcnum  &  Mo- 
fcllam,  vt  cxPrOcopio  ZonaramactigilTc&  fcnfillc  Icgicur  tomo  3. 
Jidcmqucabijs  Rhcnipartibus  vocatifunt  &c  accitivcl  adiuncti  pcr 
ahos  inferioris  Gallixpopulos,  vt  fc  contra  Romanos  in  hbcrcateni 
iundi fimul omnesaflerercnc.  Quare nobilicas  Francica,  non  cx fidis 
illis  Oricncalis  Franci^  palttdil>us  acRegibus,fcdcxipfisGalhsf(re« 
nuis  fi^vctuftiflimis populis  oru  eH,  repudiato  communi  vulgariumi 
( ne  dicam  Icuinm)  (criptorum  crrore,;qui  Fninco-^dbs  initio  fuifre 
Germaaos,  &  Galliam  totam  olim  Getmanico  idiomate  omnino 
iamymale  cxiftimant.  I  d  qu  od  ex  Cjdare ,  Taci to-»  &  alij s  authonbus 
rcfucare£iciIlimume(ret4Hapcnon  folusai&roynamdodUnmus  Gc- 
nebracdusid  quo  que,  tum  voce,  tum  ^cripto  Ikpe  tcftatus  cft. . 
Ftulim    Franci  igicur  (cu  Galli  circa  Rjicnnm&  Mofella,  &  in  noftra  Gallia 
5^<«»*feadorUmleges  habucruatantc  Longobardos  i^hi  enim  tasittbi  re- 

gnare 
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gntte  eflepenmrcirca  annum  Domim  ^oo.  Ffaitci  ver6  multis  ance . 
lccuUs  floruemnt.  Hocautem  efle  vcrifTimumpacecquiaance  feu- 
donmiiucainIcaliaminucda:anteiprosLongobardos,  mentio  vecu- 
ftiifimaexiacfeudoriun  Galiia:  veluci  quodrelacuefl  dc  Clodoueo 
piimo  Rege  Chrifhano>€um  AUemaniain  Ducatus  forma  redcgifTe, 
cum  Sueuia»Aliacia,^HeIuetia(pacte,  YianiTque  regionibus,  vbi 
Theodonem  prius  Baua rix  R egcm  appellacum>  voluic  d ei n  ccps  D  u- 
cemcanci^mappellari,  vc  feRegisFrancisecliencem  vel  feudacarium^ 
feu  vaflallum  efleinteiligerec.  Gens  enim  Gallica  cunc  Germania:  do« 
iiiiiaciix^vcair  Ammianus  Maccellinus.PoIlea  etiam  TafliUo  Rex  Baua- 
rorum  profcfTus  elliebencficiarium  vel  feudacariu  Francorum  apud 
Adoaem  Viennenfem.  Acquc  pofl  coc  Regni  Gallici  clades  &  valla- 
ciones,  inueoiuncuradhuc  vccudilfmiafeudorum  inflrumcnta  confc 
da  fub  primis  Gallorura  Regibus,  qualiafe  vidiflc  teft-acur  Molmaeus 
fadafub  Chfldeberto  filio  Clodouci  primi  Chriftiani  Regis.  Vnde 
ccrtiirmiu  cft,'exemplo  Romanorum  qui  habcbantagros  vedigalcs, 
cmphitcuticarios,  ftipendiarios,tributarios,  &:ccnfitos,vtfupradidu 
eft:  Sicgcntcsqua:Diuinonutua  Septentrionc  erumpcntcs  Roma- 
norum  impcnumlaccrarunt  &: occuparunt,  prxdiam  tcudum  vclrc- 
liquilTc  vercribus  colonis,  vcl  dcdilTc  nouis  fublegc  &:oncrcfcudi, 
hoccfl,  fcruitjj  mihraris,  &aliorum  obfcquiorum.  Vrtcmporc  Chil- 
dericiprimi  circa  annum  domini  4^0.  Odoaccr  Rugianus  Rcx  Hcru-  o^**^- 
lorumfiuc  Saxonum  &  Alcmannorum  abllho  vcl  Danubio  profe- 
dorum,  Gallias  ingrcfius  &:  diripicns,  expugnaca  cciam  hac  vrbc  An- 
dcgaucnfi  (in  cuius  vicino  agro  Sc  territorio  locus  caftrorum  Odoacri 
rctmuic  vctuftilfimam  huc  vfquc  appcllationcm  agn  &:  prati  Gcr- 
aianici ,  vt  cx  antiquis  tabulis  conicci  &:  collcgi  )  Ac  tandcm  a  ■ 
Ghildcrico  prMiio,  patrcClodoueipnmi  rcpulfus,ltaliam  occupauic 
&  vaftauit:  illctcrras  cx  hofte  captas  fuisdcdit,  qui  rurfus  cafdcm 
vcl  carum  partcm  vctcribus  colonis  &:  incolis,  tum  aJijs  fcuendas  con-  • 
ccircruntealcgc,  vt  vidonbusacbcncfadonbus  fuis  pra:ftarent  mi- 
licarem  opcram,  fidcm,  fcruitium,  &  alia  eiufmodi  officia  &:  obfcquia. 

Vercigitur  Obercus  noftericribic  feudorummores  &ricus  eflean- 
tiquifiimos,  vc  pote  a  Gallis  prifcis  vfurpacos :  ruma  Scptccrionalibus 
populis  in  IcaUam  mue£los ,  cxemplo  aoapfis  Italss  (iunpco,  vc  fupra 
diximus:  ac  deinde  m  cbco  orbc  Cbcifliano  recepcos.  Quineciara  in  twcU 
Tuccaru  impetio  (pecies  quaedam  &  imago  veta  efl  teudoiumnoflro-  fi-^f>mf 
xttm,nam  quod  k  nobis  feudum  didcur,  ri]i,TIMAR>vocant>&  quos  ^''^»^'^ 
nos^va^osdidmusjipfiTimariotas  dicuntyquibusfeudaieu  prjcdia  '^!^'^ 
benefido  RegisconccKluntucealege,vcTimariotx  equicesfiiis  (um*  - 
ptibus.niilicemfineflipoidionuUtan;Veiibld&i  vr  vulg6in  fendis 
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dicicur>  atqite  tot  equorum  comitumque  numerum  ducant,quot  ipfis 
prA*(aiptura  cft in  forinalibriccnrualjs,  vc  Pandedx loquntur,  vclin 
Codiabus  milicaribus,quos  oliminOricceanteimperiu  Orietis  cuer- 
fum  Gtacci"  habcbant ,  vt  antc  diximus ,  ex  conftitutionc  Impcratoris 
Conftancini  Porphirogennctar.  Non  habcnt  auteminfcnores  tcudi  j 
dominos ,  qualcs  habcmus  infinitos ,  vai  ijquc  e;cncris ,  fcd  a  Principc 
folo  bcnclicia  lliaTimariotx'  rccognofcunt  c.iiiquam  h  ucluarijtatquc 
dccmio quoqucanno  rcnouant  locationcm  lcu  cmphitculinn  corum 
pri*dioruin,  quxad  hxrcdcs  non  tranfcunc ,  nili  nnhtcnt,  vtdc  .v^ris  . 
limicancis  hicicbant  Imperatorcs  Romam:  niii  hbcri  a  Principc  idcm 
Tunarfcutcudri  ^  bcncficio  confcquatur.Ma^na  racio  rctmcndoru 
'  in  ofHjio  valTallorum,  vt  pro  lc,  vcl  pro  hbccis  tcuda  non  habcant  ah- 
tcr,  quam  h  a  Principc  ca  mipctraucrmt.  Hicmos  Turcis  vidctur rcli- 
«^tus,  vcl  a  Gr.ccis,  quibus  nnpcrium  Oricntis  cripuerunt,vt  probatur 
didta  conlhcucionc  Conflantini  Porpinrogcnncta: :  vcl  ex  fcudifiicis 
nionbus  populorum  ChrilbaiiorLim,  quibus  Turca:  ic^  mifcucrunc 
&infudcrunt. 

Vsff*fiino     Qucma^modum aurcm agrorum  vcLligahum dominium  fcu  pro- 
^^^'  priccas  cratpcncsfohim  dacorcm,  non  pcncs  colonum  vcl  polllilorc, 
Ibd  viusrruclus  tancum,  hcccperpctuus ,  concra  notijsimos  vlustru^lus 
'  terminos.  Simihtcr hociurcfcudorum fubdin  ^cvallaUinon  funt  do- 
mmi ,  fcihcct  dirccli  agrorum  quos  ui  fcudum  tcncnt ,  fed  volcs  can- 
tu;n  domini,  vc facpc  didum  cfl.  Ex  quo  eflicitur folum  Rcgcm  &  fu- 
prcmum  Principem  habcreius  vcri  ic  dircdi  dominij  in  poilcnioncs 
omnes  fui  rcgni,  &  incun£bos  regniciues,nonrolum  ^lcbcios  &  cen- 
ft^^T  ^^^^'     eciam  yaloafbrcs,  capicaneos  & valttafinos ,  a  maiore  vfquc 
iBitgtT infimam:  ieu  k  primo  feadonim  gradu  vfque ad vltimum , omnes 
eile  nontancum  {ubdicos^  (ed  eciam  vaflallos  Regios,  vfii  mediace>vel 
immediace:  bdceft^velinfeadoprimQ»  velin  fiibfcadp,  Galiis,^JTir- 
refif,  Vnde  con(eqaensefteos  omnes  faabere  duncaxac  dominium 
vcile,  (i  eos  confecas  canvRege  caius  (imt  va£Qilli  &  beneEciarij :  atque 
,  Principi  foli diredam dominiamcompetere,  vtcoiiat  ex  definitione 
feudi.  Nam  qaod  iUi  feudoram  (uperiores  domini  conceilerunt  in 
feudum  (uis  vaflallis,  hoc  idem  ^Rcgc  fupremo domino  acceperunr, 
vel  certe  ab  eo,  quiquidem  vcL  a  Rcgc,  vei  a  vailalft  Regio  rem  cam- 
dem &ias  idcmiiabait. 

^^^^  tmxA  eificicur  nil  penitib  agri  vd  £iindi ,  vcl  rei  immobilis 
i«minm  ciTc  liberum,  hoc  cfl  nil  cffe,  quodnenfabficalicai domino feudi vel 
4^**^'  denique  Rcgi,fcu  mcdia^p  vcl  imraediatc,  vc  vulgus  ait-.quamuis  hoc 
Molinanis  in  conruecadincs  Pariiienres  de  Ailodia  lcribcns,  uncum 
admictat  in  ianfdi^nis  poceibcc,  non  admicut  in  Allodiali  prsedio 
fic  iurc  qoz  tamcn  Regij  fcudi  &  Impcrij  non circ,  nemo  dicerc  a*>  • 
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deat  Qttpd  vtib  nflfitliberam^niifinefeaclo  dominante,  oftendic 
Fndericus  Impexacoi»  de  Adriano  Papa  loquens  apud  Radenicum  ^ 
lib.  X,  cap.  ZO,  Ntiatios  nofiros  non  ejfc  reapfenJos  in  Pahtijs  Epijcojfontm 
'^dfftrit:  ConctdofiforteaUquis Epifcoporimhshet inftw propriofolo^fion  in 
nofiro  PaistinmiSi  autem  in  nouro  iblo,c^  alUudio  (fi  pvo  qnia  jpro  recerm 
ts) pmtpdiitisBpifcoporum^amfrofe^h  omneijuoiintdificMitrfolo  cedat, 
n^ajimt^PdLuid,  tloca^umentodpcctyOmniaefTe  in  feudo  Re-> 
gis.  adde  vel  R^orum  vaf&llorum,  aut  ab  ijs  inueftitorum. 

Hoc  veroiasrnpremidominij.dire6lia  feudorum  antiquis  mori- 
bus  fluxi^Te  certum  eft:Nam  Hunni  primiim,deinde  LongoDardi,a]ij.  vmimti 
queSepccncrionalespopuliEuropam  inuadentes  dc  occupantes  do- 
niinos  fc  fcrcbant,  nacionum,  Rcgionumquc  capcarum  :  acque  pr«-  mmaT' 
dijs  optmis  &:  fcrtdiifimisfibiieruarisjcxcera  fiducix  fcu  fidci  nomine 
in  FcuJunidabanc&rclinauebant,  vclcolonis  vcrcribus.vclalijs  fiib- 
dicis:  Tum  eciam  aliquaadoijspopulis  qui  fcfe  vicro  ijfdcm  fubiicic- 
bant,  vt ab  his  dcfen Jcr(?nrar,adie^  codicionc  fcu  Icgcimpofica  exi 
gui  cuiufdam  vedigalis  &c  oper^  militaris,  apoflciroribus  cxhibenda; 
Qupdacccdcrc  vidcturad  illud  Pandcc^Urum  &  Coflids  Imperatorc 
ejjemmdty  rerwnqMdominumym  L  Benc  i  Zcnone,  C.  de  Quadriennij 
prxfcripc.  Id  vcro  prx  cqccris  obfcruac  Kcx  Turcaium,  diceos  ie  do-  l^^fmtt 
mmum,  &  perfonarum  &:  rcrum,  bonorumqucfui  impcrij:  non  mo-  ^V** 
do  fchabcrcducctumiUuddaium.quodquidciuscfthonorificiJ,  iu» 
rifq;  inccllcclu  c6lLit,fcd  ccia  habcrc  fc  plcnu  &  pcrfcclu  cu  ^prictace 
diiium.  Quaquam  plcriquc  inrerChrillianos  Intcrpretcs,illud  Roma 
,ni uiriSjpn unriatum  putant,deberc mtclligi  tantum  dc  domuiio  &  fu- 
pcrioricacc  iurifdidionis  &•  jptcdionis,vtamnc:  Atquc  hoclolum- 
modo,  omnia  e^Tc  Principis,non  vcro  priuatam  cuiufquc  rcm  &  fub- 
flanciam,  vccolhgicurcxl.  2.^.  SiquisaPrmcipc,  D.  Nc  quidinloco 
publico,  vbi  Princeps  luri  priuato  non  prfmdicat:Idqueccrciflrimum 
cft  fub  bono  Pnncipc,  fi  vcraeft  Pcolemci  Rc^is opcimi  lcntcncia. 

Hxc hodie  ferc apud  omncs  ira crcduncur  dc  t-cudis,a  vi  bclli  &  vi-  ''"•«••«^ 
<flori!tprofedis:  Tamctfi  fcfcalitcrcciam  habuiifc,  cum  fcuda  nafcc-  1'xi!n^ 
icntur&:  iucrcmcntumaccipercnt,propiusintucnticonftcc.  Primum  '^*tr*f*(i'» 
cnim  dicmcquic,  fcudaomnia  vi&carmisincrodudafuilfc  pcr  vido- 
res&potcnciorcs,  ncquc  dicipoccft  omncmagrum  qui  fcudo  luan- 
cipacur  &  fubncicur,fuiffemanu  capcumab  hoft:c,&:  pcr  vidorcm  fuif 
(z  datum  in  fcu d um .  Nam  in  declinarione  &  occafu  R  o  m  a m  I  m  p  c nj 
cdm  mutareturin  toto  ocbe  ftacus  recum^nationumquc  omni  um.ma- 
gna  p>irs  plebis U  populi  in  fiac  rubaerficme  &  confufionc*  vkro  &c 
amice  res^fortuna^,  pcrfonafque  flias  fubiecit  dominis  &  nationibus 
poccncioribus,  qu^  Romani  Impcnj  iugum a (e ftxcuflum, ab alijs  ctia 
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populis  rcpellebant.Haiu&iodifuerttntFfand,  Gothj^Honni^&iilij 
m    (iniiles;papuUbelHcofi  &  flrenui,  qui  dedidcio»  alios  populos  in  fi<^ 
acdpiebancatque protcgebant.  Sic veceres  Galli , Francos  fsa  Ftan- 
co-gallos  Rfienumaccolentesacciuerunt^  feceruncque  fiios  indige- 
nasper  totam  G^liam:  ncscnon  Bnrgundiones  U  siicfs  cam  qotbus 
dominadonem  Romani  Imperij,  vel  magis  Gneci,  i  Hiis  Regionibus 
eiecerttnt:hos  ferc  cdparares  illis  qnos  futceptos  &  fimimiflbs  appcllac 
lexi.  C.  de  principib.  agentium  in  rebus.  £x  qUo  per{picitur ,  idque 
etiamresip(adocechuiu(modi  plebem,  vel  populum  dedicitium,& 
fii^ptum  in  fidem>  non  (iibiccifrc  omnia  fua  prxdia  huic  dominio  di. 
re^o  &:  feudis  poccntiofum»  (ed  qua^damfibi  retinuiffc,  qua:  poHidc. 
rent,  utrtoptimo  fcu  liberoiure  proprictads  &  dominij:  vd  d  vis  iure 
mancipi,  finc  rubic£bione,cenru,&£ettdionedbus>^eaquepcaBdiaolim 
di6ba  funt  Allaudia. 
Ko  «mitii    £  diuerib  non  diccmus  potentiores  aut  viclorcs  omnia  pnedia.  eac 
/emia^tx  ho(lecapca»veceribuscolomsfubadisrehqaiire  &rinrcudum  concef- 
j^tfT  fi (Tc : ncc  dicemus  eos  vi^oreson^nitpoircf fo nbus  ccadidiiFc  &  infeo- 
dalfe.  Namagrorumcapcorummeliores  &c  fecdliores,iibi  milicibufq; 
fais  recintterunc,  quos  optimo  iurc  poiliderenc  omnino  liberos-,  'dc 
omniimmunicatc  donatos:  ^upcrfiua  vcro  prardLi  cx manu  captis in 
fcudum  dcdcrunt'plcbi  ^  indigcnis.    Quiquidcm  rurfus  prardiahu- 
-iufmodi  ahquando  donahant,  ahis  m  fcudum,  vcl  fub  fcudum,  vndc 
fubinfcodarc &  fubinfcudatio.  Hujus rci  cxcniphim  cxtatapud  Boc- 
ciurahb.  i^.Scoticf  hifi-oiiscdc  donationcRc^is  Adclflranij  quiagru 
fuumdonauithis  verbis,  E^o  Rex  ^dclJianHs^duno  tihi  Pattlinc  oddm 
RoddAnprJtdtA^tdmbonatsmquctmnmnixJ.tque  ipfcpofjedi,  SmiiJc  lcgitur 
inftrumetum  vcrus,  quo  Andium  Comcs  FulcOjPcano  dc  Rupchorri 
donatcaftrum  Rupistoitisad  Ligcrmijac  cms  tcrritorium  ohm  am- 
phUimum  &:  nobihilimum,  cum  omniiurc  &:  honorc  qucm  iiabebac 
ipfc  Comcs,  Vcrba  funt  inih"umcti,Po«r  lestenir  en  telle  hautejje  tjue  nous, 
0«Hb/»r     Ha:c  infpcdio  &  animaducrfio  docct  omniaomnino  prxdia  no 
^*fjHj^  fuiircabinitio  dominantibusfcudisfuppofira,  vri  nunc  hodic*funt; 
•  pr^ diorum  quahtatcm  fuiflc  bipartitam,  vc  quxdam  clfcnt  allo- 

dia  vcl allodialia,  quxdam vcro  fcudaha  & bcncficiaria.  Vndc  in  libns 
noflrisj.illodiu &fcudum tanquam  oppofita  dijiinguntur,Cum rcnl 
omnium  immobiliu  duo  gcncra hunt,aIlodium  &:  fcudiJ.Omnis agcr 
&fundus,  rcs  omnis,auccftallodialisautfcudahs.  acfeudumcffc  bc- 
ncficium.&rcm  quxbcncficu  nominc  datur  &accipiturfub  lege  fic 
oncrc  fidehtatis  &  obfcquiorum  feudalium,  iam  iatis  didum  eft. 
"JBUiiim.  E  contra,  aliodium,  fcu res  allodiahs  plcno  iurc pacrimonij  fcu  dt* 
{;c6tidominij  cenccur:&ptoaliodxo  nuliagracia,  mcrccs^officiunuiec 
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opcravlliclcbctur'.  Vndc  vulgo  Do£lores  aiun^Allodium  c/Tc  pro- 
pnccatcmqufanullo  rccognofcitur  ,  cSc  propcium  cuiiifque  patri- 
inonium,  &  liberum  quoda  ncminc  teaecur  nec  mouctur :  Quarc 
fcudo  opponitur,quiarcudum  rcures&adalisnimeftproprium,  fed 
vfusfrudus,  vt  lup.diaum eft.  Sic inlibrisnofttis feuttum iproprio, 
id  eft,  ab aliodio  paflim  dircernitur.  vtlib.i,<ap J7,  deeo qtiifibi,  vcl 
hsrcdibus  fuis  mueftituramacccpit,  $.B..8tin  QU^.  Sidp  feudo  do- 
funaicontentiofitintcrdomhuim&agnae^.i^  Jbi,  ^^isfeHdttm, 
flU  vtro  sUodmm  effe  dicmibus,  Et^ibi  fi^e  AUodium  didtur  proprie* 
-  tas,  pacrimonium  Jiacreditas  alicuttts:  c  contiario  feudi  pcopnetfts  non 
jcftin vaflal|o, vtdiximus.  lUirfiis  pcacdium  nobiie  vaflalli  quod  ipii 
"vaflallo  hndumcdti  hoc  porteft  eius  donnno  (iipeciod  efle  aliodium, 
{«laitBaflaUam  pofleflbremiTeudifeu  prazdij  nobilis  ccfpicias,  dices 
"cum  idJiabere  in  feudum  i  (iipenbci ;  fi  ad  eius  fuperiorem  feudi  dor- 
minum  re^idas»  dices  faocfttttmius  dire^^t  dominij  ipfi  efleaUodium:  « 
•dummodoiliudab  aiio  maiore domino non recognofcac,  dummodo 
alloduim  efle  ccmflet'  Alodem  ver6  fuam,  vcl  allodium  domini  f^pe 
dabant-vaflalHs  infeudum » fic  fic  dealodc  fua^deproprio  ruo,feudum 
cificiebant.  Cuifisrcre^ondec  quod  GaUi  dicunt,  Fsiredtfmd^tmdme 

Abhoc  AUodio  vrifumiturinlibrisfcudorum,difFcFti2odie  fran-  J^j^^^ 
s«um  fcu  bbcrumaUodium,  Gdllis,  fr4»c  4//«*.  iQuiahoc  non  eft  om*-  cX'* 
sino  folu  tum  a  tcrritorio, 'iurc  &  i  uri  fdifbione  iiipcri  oris .  imoeft  ^fot« 
4lum ,  fcd  fine  ittcamento  ftdclicacis,  &  fmeonerc  vllo  feruitij.  Nam 
iqui tcnet in  6:ancufflaUodiomiVt vulgus loquitur,vaflaIlus  cfr,vcrum 
«il  ahud  domino  pr.Tftat:  vt  etiam  in  libris  feudorum  cft,aIiquod  fcu- 
•dumlineiuramcntofidcIitatis,nontamcnfincfidc,  vtjnfra  diccrur. 
I>eniqucinhisfeudorum'Iibris,bonaaIIodiaJia  opponuntur  fcuciali- 
'sbus,quiafcudalia  ccnenturin  feudumabaliquo  fupcriorc :  AllodiaJia 
iver6  planclibera£unt,folumqucDeum  rccognofcunrfupenorem,  vt 
Fciidiffarnocant.  .Quomodovixcftvthodicrcpcriasallodium  vcrii 
& mcrum ,  prstcrquam  in  fummis  Principibus ,  qui  ncmincm  morta- 
Jiumfcudidominumhabent.  Pofthos  ncmocftmfuo  rcgno  &  im- 
perio  qui  aliqucm  fupcriorcm  non  agnofcat;  faltcm  ipfum  Regcm : 
tainctfiquxdamGaniarconfuetudines  allaudium  voccncfundum  li- 
bcrum  &  mimuncmab  omnifcudnli  obfcquio  &  pra-ft.uionc,  dicunt 
francumailodium:  quodtamcnalicui  fcudo  fupcrion  lubiicitur,  filce 
quoad  mnrdidionem fuperioris,  quam adire & rccognofccrc  tcnctur 
in  fuis  caulis  &liribus,nccnonin  mrc  fnivnorTitis.  quxplcnius  in- 
tcUigcs  cxipfislcgibusmunicipalibus  &:  Pragm.Vciciscarum  intcrprc- 
«ibus.  Saaciaijs  GaUia;proJiincysqua:fcr?|icojiurc  vcutur^ccrtumcli 
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innaiinjhaecallauclij^meraiarisfeudoniiii  plaii^Ubeta,&  nnllum  Gt^ 
perioi:emhabentU:ciknitamen  eocum  allodiorum  pollleirores  iiipe- 
riorum  dominoru  iurirdi6tionem  agnoicere  ceneancur,  falre  Regiam, 
quam  nemo  decredbure  poceft  iuxta  fonnam  conluecudine  prsdlcripca, 
omnes  enim  fubditi  Cunt  Ptincipi  fuprcmo.  Aniure  feuai?  quidam 
neganc  in  aUodijs^yt  Molinzi|S>  9.49  m  catione  iunTdidionis^omne» 
i^tentur.  Qu^nimo  eti^un ratione  feudi ,  &  pro  iure.  feudi  cuiuflibec, 
vel  mediace>  vd  immediate>omnes  (iimmo  Principi  fubdicos  efleant^ 
diximus> 

£t'.miu      Porro  vari^  D  D .'« rcncinnc  de  voce ,  ^Uodium ,  vnde  qaca  fuerit 
'^'^'    B  udanis,!  vtthoiLdudjrt,  quia  diciro  us»  Laudare  auchorem ,  hoc  eft^ 
nominare  auchorem  aquo  rem  habnimuf ,  Idco  przpoficio  ablaaua 
( a )  prxponra  cA  voci,  ^ljUtdiwn,  quiaprzdium  fic,  quodab  alio  non 
habemusinfcuduni:  dcquo  non^budamus  authoiem,  ncc  darorem 
m       dominum  dircdum.  Ahialitcr.  Vcrius  cfk^lodiumyttahiiLode,^ 
Lodibm,  LodcSjCcw  ifw^/w,  vctcrilingui Gallica  &  Gcrmanica  appcl- 
lancurvafraUiScfidclcs,  vcinitio  diximus.  ItiAc^AlodOun^  fme  iode» 
iine  vafTaliOsquiaalhudiipoileirorncmini  ficlodcs,  nccAdclis,  nec 
valTallas :  vtamcns,  fmc  mcncc,  &ailaudium  quaiialeudium.  Et  oliin 
apud  Lon -^ob.ir  dos,  ^ldtHs  homo,  quaQ  *^lettauiSy  pro  manmmilb 
hbero.  AUodia  ver5  (imilicudtnem  quandam  prx  fc  ferunc  veceris 
iurislcahci,  in  qub  reseranc  mancipi,  quac/W o/>f/mo,  iurcnexus  & 
mancipii  vcl.-iuthoricatis  polFidcbantur,  vtait Ciccro:  nonautemrcs 
necm.mcipi,  fcuprouinciales ,  dc  qiiibusinl.  vn.  C.dc  vfucap.trans- 
formanda,  vbi  fublata  ca  diffcrcntia  rcrum  mancipi  &  ncc  mancipi 
hodic  in  tcudis  vidcturrcnouanjcuinallodiafintrcs  mancipi&pro- 
prii  luns  vcl  dominii :  Fcuda  vcro,  hoccft,  rcsqiias  in  fcudum  tcnc- 
mus,{jnt  rcs  ncc  in>incipi,non  proprii  iuns,ncc  dominu  (cihcct  dirccti. 
jinind^     Hicqu.rlitumcft,  anindubio  tundu<;  pr.Tiuinicurallodiahs,an  vc- 
fitlifJ^d.     fcudahs.  Ponc,  dominus  fupcrions  tcrnconi,  vcl  diftridusjn  quo 
Uftint.   fitus  cftfundusTitii,  contcndit  Tiriu<-n  clfc  Vallallum  luum  racionc 
fundiqucm  pofndct,  cumquetundLimlui  t^udiClfc  Dcniqucfeu- 
dalcmcftcfundum,  &:  fcudi  oncribus  obnoxium.  Exaducrfo  Titius 
affcrit  rcm  fua:n  non  cilc  tcudaiem  fcudoquc  obnoxiam,  fcd  planc  h- 
bcram  &allodialcm,  nuUu  nquc  fupcnorcm  dominum  fcudi  fc  fc  ag- 
nofccrc,  pr^tcr  fuprcmum  Principcm,  cx  lc^e  Rcgia  fcu  Maicftate,  a 
qua  rcs  omncs  rcL^ni  pcndcnt  &r  moucntur.  Non  apparcntibus  aute  n 
in'h  uiT.ciitis  5c  tahulis,pcrquas  h.rc  qu.vitio  poiric  dchniri.  Dominus 
fupcnorobiicit,  lurc  communi  omncm  agrum  fcudo  ahcui  (emper 
lubcllc,  vcantc  dixnnus.  Icaquc  fundum  dc  quo  qucritur  ccnfcriin 
dubio  ilbij  jfuoquc  fcudo^Oiniiuaa  cilc  obnoxxum,  quia  litus  cH  in^' 
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n-afincsruifeudi8£cemcohj,vcldiilridus.  Adiiiceyeaiuris  reudiiti- 
ci  pr^rumpcionc  naMm  regulam  cflc,Qu,od  contra  id  principium iuris  ■ 
feudali$,aUodium  SCenequeat^abique  fpeciali  ciculo  vel  in(lruincn« 
tOyquo  expreffc  caueactir  calcpraedium  efleallodiale  &  liberu  vel  fran 
€um,vcGalIiloquuncuf.  *• 

In  concrariumTicius  fundi  pofrefrorneeac  fe  valiallum  &  feuda*- 
carium  efTe  pecicoris.aic  feudum  elle  quam£nn  fpccicm  {cruicucis  rea^- 
liS)  qux  fundum  affidac^vc  omncs  (cribunc.  At  non  deberi  rcruicuccm 
nili  ca  probecur,  cujj^mnia  prxdiain  dubio  ccnrcancurlibera>donec 
contnirium  oftcndacur.ibiisdcbcri  fcruicuccm,!.  Impcracorcs,I.cuius 
D.  dc  rcruicuc.  vrban.  prxd.  Eam  ob  rem  prudencum  refponfis  in  hoc 
conrcnticntibusgcncralitcrciTcconflicutum,  Quodresquxlibet tyidubio 
pr£jun]iturAllodi.tln  (^tiberx^  vt  poft  Bafdum  notant  incic  fi  de  fcudo 
dcfun<5licontroueifiafit,  intcr  dominum  &:agnatos. 

Dchacqu^ftionc  varia  iciibuntur,  maximc  a  Scriptoribus  Prag-  j!„„j^ 
niaticicis,  qu^  fic  dcbcnt  componi.  lurc  quidcm  fcudorum,  &:  ijs  po-  ^^^^'TJ^ 
pulis,  qui  ius  illud  diftriclc  obfcruant ,  in  dabio  jmndus  prxfumitur  * 
allodialis    libcr,  non  fcudalis    fcruituti  obnoxius,vtait  v  ulgus  fcu- 
diftarum  cx  luris  rcgulis.  At  in  hoc  rcgno,  iifquc  pr^-fcrtim  rcgioni-  jsr«i»/r<- 
bus,  quarfuoiurcmunicipalircgunturproprcrrcgiilam,  qua  dicimus  i'^'^' 
omnia  fcudo  alicui  faltcm  rcgalijCfTc  obnoxia,non  dicctur  tundus  allo 
dialis,  &libcrjn  dubio  :  nifi  fpcciali  titulolcu  inftrumcnto  Iibcrtatis 
illius,  hoc  oftcndencc.  Imo  in  rc  dubia  &:  oblcura  fundus  prcfumitur 
circ  fubditus  ci  fundo  dommanti,  intra  cuius  tcrritorium  iic  fincs  illc 
fundus  pofitus  cft,Nam  vtaicIoann.Fab.poftSpcculacorcminl.  i.C. 
dc  fumma  Tnnicace,  OmniacenfentHr  tcnertd  Domirfo  territor^ ,  &idem 
ir^.  1. 1.  C.  dc  lurccmphic.  JndubioprtfumitHrprodominovideltcetdiredio^ 
fcu  pro  iurc  fcudi,pra  fupcrioritacc,  vt  vulgus  loquicur.  Scd  fcudo 
uncum&dominiodiredonudcaciimpliciccris  fundus  ruberic^noa 
^aucem  ei  cenfum  velaliam  przftacioncm  pendcc,  quam  fbluifle  auc 
dcbuiilenonapparec.Illudenimiusfeudidominancis,  prz(cribi  non 
potuic,  &  vulgo  nocanc  diredum  domtnium  non  pofTc  pnelcnbi^  in  t 
ComperiCyC,  dcpra:fcripc.  ^o.annorum.   Hfcica  vera  func,  nifi  lus 
municipalc  &  confuecudo  Rcgionis  aduecfecilr,faueacque  libcrcaci 
allodiis,vc^cfic.  Hocfcnfu  C^uillclmus  Bcnedidusincap.  Rainu- 
cius  &  Rcbumis  m  dcclaraciouc'  fcudorum  fcribuAC '»  ^  ^f^^  pMCA 
ej]e,  qua:  non  finc  fcudalia  vel^phiccucicaria ,  &c  camen  dominos  cc- 
.pocaies  fiue feudales de iure  communi  non i^abcr^e  incencionem  fun* 
dacam  fiAeciC^dloj^iquo ,  exccpco  Rcge,  quieft  fons  &  capuc  feudo-; 
^m,Boc'riusin  coouiecttdine  Bicariccnfi,&  Sanxon  in  confuccudin^^. 
Turonenfi.  .Vcrum  ^piafccipca  di(bndio  imifdidionis  dc  feudic^ 


DE  FIVDIS^ 
MoHnaBoabalijsiiiteeprecibusvidecurprobabilior » atitcr/^o^- 
num  morjbus  caueacur,. 

CAPVT     DE  DIVISIONE,  ET  MVLXIELICI 

0,t9Pa.]LBNTlA  9EVI>0aVM.. 

E  V  d\,  bcncficia,  vcl  funt  Ecdcfiaftica  vel  prophana  &Iaicar 
dc  fcudis  Ecclcfiafticis  Epifcoporum  &  Clcricoi  um  nota,  ex 
lcgcRcgiaBcneficiorumbona,ccnipor^A  &c  fcuda  fubcflc 
Rcgibus  vcl  immcdiatc  vel  mcdiatc:  ac pro  his  omncs  Clcncos  Regi 
homagiumprxftare.Itcm  Epikopos,vt  rcgniciucs,&inrcgnodigni» 
tatem  maiorcm  poflidenccs,  Rcgi  pr^ftarc  iuramcntum  fidchtatis, 
quamuis  nullum  fcudum  a  Rcgc  ccncanc  immcdiatc.  Magiftcr  hb.  de 
Regahbus,  Mohnacus  ia  confuecudmcin  PaniicQfcm^  $^  46..  cum  ca;^ 
tcris  fcriptonbus. 

ttn-ficis  HicmilTos  ficiamus  cos  qui  bcncficia  &  Saccrdotia  Ecclcfiaftica 
Ettitfi-*'  putant  cxcmplo  fcudorummtrodu£la,&  nil ahud ab  mino  qulm  fcu- 
'^T/^aX.  dafuiHc:  vcqucmadmodumprxdia  mbcnchcium&  fcudum  daban- 
niraprmcipibus ;  SicSaccrdona  &  Bcncficia  Ecdcfiaftica,  pcr  cos, 
Clericis  6c  vafialhs  in  fcudum&:  bcncficium  lurc  vfusfrudus  concc- 
dercntur:  nam  fcuduminitio  ciat  tantum  viufrudus:  voluncquc  bc- 
ncficia  Ecclcfiaftica  comparari  tcudis  habitationum  ,  cum  habitatio 
datur  in  fcudum :  5c  fcudis  annorarijs,  &c  ziarijs,  fcihccc  dc  camcra,dc 
caucna, &: dcfoldita:  Dcniquc  fcudis  fundionum  priuatarum  aut 
publicarum  ,fcihccc  cumdantur  in  fcudum  fundioncs  pnuaca:,  vc 
Gaftaldiafcuprocaracio,  Guardia  fcu  cuftodia  caftri:  vcl  funftioncs 
publicg,  vt  Ducatus,  Marchionatus ,  Comitacns,  &  fimilia  quar  olim 
crancpublicamuncra&officia.  Horum  feudorUtnexemplo,  fcribunc 
bencficia  6^  dignicaccs  Ecdefiafticas  cfic,  acque  dici  feuda  &  beneficia, 
indcClericosdicibeneficiarios.  A<Mu&ce9C«acationeolim  bene^cia 
a  PrmcipibusconfectifblitaiKtf^dapropria,  S£  vt  Regaiia.  Indema* 
iora  Sacerdociainlibris  noftcis»aMque  authoribus  appeilari  Regalia? 
EtReg^niialiudefle^quim  feudaRegiiiuris.  SicinCarolimagnt 
capituuribuSytitulus  eft>  Vt Mongjhrimm  ^Xeitododtiomuhat^cU 
JHegalia  Jint,  neqHe  aB  vUo^  nifi  aI  ipfo  Impemort  confiittkmitHr,  ^  (fmamque 
•  tAbiiberevoUterit ,  per  heneficium  domiyjij  R  e^is  hibe/tt»  Vnde  vulg6  dici- 
mus  Monafteria ,  ficalU  maioxai  benenda  in  dubio  cenfcri  &;prac{umi 
conftituta  &Fundata  perPrindpem'»niii  aiius  fundaror  dcpatronus  • 
appareat.  Denique  iUi  icribunc  vt  feuda,  ficbenefida  EccTelkfHca 
RedieiIeiuris>ioeoq6ecoilariones,donationes,  &inueititunis  be- 
ndfciorum  Ecdeiiailicorum»  iicurifeudorumad^Prindpes  olim  pcr- 

rinmiTe. 
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tinuilTc,  quodEcclcfiafticincganc.  Hxc  olimfuic  accrb.i  &:  lucluola 
conccntioincer  Ecclcliam,&:  Gcrmanos  Impcracorcs  aliofquc  Prm- 
cipcsquifibiafrerebancbcncficiorumdiftribiirioncmccu  rcm  omni-  * 
no  prophanam  &cemporaIcm  Piincipibus  &:Ducibus  prophanis  po- 
tiusquam  Ecclefiaflicis  conucnicnccm,vc  MarflHus  Pacauinus  fcripfic 
(ubLudouico  4.  Impcracorc.  Indc  cum  Impcracoribus  Gcrmanis  ab  * 
Anno  Domini  millefimo,  cocpcrucPrmcipes  &nobi]cs  ad  nutum  co- 
ferrc&  donarc  Epifcopacus,  Abbatias,  &raaiora  bcncficia,  idquc  cU3f 
vifum  in  noftra  GaHia  ,*vtin  Pauli  itmihj  hiftoria  &:  aUorum  fxpe 
occurrit.  Qupd  camcn  emcndatum  fuitm  Gallia  per  famiiiam  RCgiara  ^ 
Capeciorutn,&  maxime  per  Beatum  Ludouicum  9, 

Ciim  aucem  ea  opinio,qu2e beneftda Ecdefiaftica  feudis  compara t,  i<W 
&  i  feiidis  orta  d&  vult>  fic  falfa,  n  cque  iacis  pia  &  Ch  tiidiana:  necciTc 
cfteQamvideripnuiaqux  ex  ea  con^equntur.  Prim6  nonefl  vcrum 
Ecdefiaftica  benefida  venifTc  ex  feudis,  cdm  longc  priora  fint  fcudis, 
nil  cum  fcudis  habeant  commune :  fiue  caufam ,  fine  ics  ipfas ,  fiue 
pecfbnas,  fiue  ftacum  comm  in^idas  >  fimulquc  omnia  conrecas.  Se- 
cunddptan^falfiimeftomniabenefidaEcdcfiaftica  4  Principibus  vc 
feuda  propriaconlcflptnambenefidorum  omnium  coUarionem  fiicra 
boni  Ptindpcs  ntinquam  fibi  arrogarunc.  Habcnc  quidcm  l^c  Regiit 
&  leee  Regnianciquiffimi»  ius  Cuftodix»  &  ius  Rcgaliorum  in  qux- 
damptne&ia  maiora  canquam  contm  benefidorum  fundatores  & 
patroni:  nam  ius  patronatus  iniure  Canonic^appcllacur  Cuftodia 
dcfenfio  bcnefictj»  ficquc  Rcgalia  didtur  Cultodia  vacantis  Epifi:opa« 
tus.  Habcnc  prxccrca  ius  inucfhturarumr  lus  inueftiendi  Epifcopos 
de  fuis  Regalibus,  hoc  eft,  de  fcndis  &  temporalibus  ipfius  Epifcopa.-* 
tus.  Nam  rationc  tcmporaHum  bonorum  &  fcudorum,  cumea  ex 
PrindpibusEcdefiahabueric,  Epifcopi  fubfunrt  Rcgibus;  &:per  eos 
.  inuediuntur  defiiis  ten^poralibus  bonis  &  feudis.Qiiare  vtinuefiian* 
tur»  &  in  pofiefiioncm  feudorum  bonoriunquetcmporalium  mit&h* 
tur  a  Prindpe  fimmio  feudorum  domino  >  ipfi  Epi/copi  petunt  inue* 
ilituramoblatohomagio  &fidehtatisiuramento:  qwt  non  prxflanc 
pro  confcqucndo  iurc  &  titulo  (accrdotij  &  diuini  minifterij,  fcu  pro-  • 
(acra  millione.  Hxccnimdanturafacrispcrfonis  Ecclefiaflicis  fiipe* 
rioribus,  vc  Papa Sc  alijs ,  vt  noc.  m  cap.  i.  de rcg, iur. in  6.  Nec  eriam  • 
profacro  iure  lacrolancl^i  &:  diuini  fcruirij  caprafftant;  pro  hisenim 
homagiiim  morcaJi  cuiquam  prxllarc  fas  non  cft,  c.3.  cxt.dciureiuran- 
do.  Hanc fuilTc mcnccm Rcgum & Principumprobac harclcx  Caroli 
magni  in  fporulo  Saxonico,  C ww  eleSii^ Jttent  EpifcopuSj  ^hbas ,  ^bbam 
t/ljk,  (jui fcuto fruuntHr  bellko  (  hoc  cH:  fcudo  milicari,  vndc  Scucarij  , 
€Hjm  )  taiaS'  tenmur  4  RtgeftHdmn  mtpere,  vt  db  £,cclefta  curam  fpirttnlem^ 
'        "   .  •  .      '  ^  LU 
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l£tror^'    Hmcpcripicuum  cft ifupradi^lis  auchoribus  iii  ifta  qufftionc  con-  • 

iMcfiiwi»- (|.^{^iitientiDUsminioncm,CQliacioncm  bcnefici^ 

curam  animarum»  &  ius  iacruni  diuini  fcrui  tij,  raal^  ne  dicam  maligne 
confundi  cum  tcmporalibus  inuefticuris  bencftciorum  >  quae£uncpec 
homagij  &  fidclitatis  prasfbcionem  ob  feuda  bona  ceraporaiia  in 
rcgno  &c  fub  Regis  beneficio  ac  cucela  i  Prarlatis  ccanquillc  poirefla: 
Qu  o  d  accincc  ad  Kegiam  nominacionem/adprxlacutaSf  ca  niiiii  aiiud 
(ftquam  prazfcnrano,  qtis  Laicis  corapeteie  poceil,  quzquc  ius 
cantumad  rem»  veiipem  cancijm  cribuic ,  non  ius  inre,  ncc  citulum  Sc 
W  collationcm.  F  concrarioquodalijlcribunt,  Clcricos&bcneficiarios 
regniprofuisbencficijs  clTc  vaHallos  fummi  'poncilicis,atque  bcneficia 
omnia&eorumtcmpomha  boiiA  clfc  fciida  Ibdis  Apoftolicx,  liocma- 
ieftaccm minuic,  uno  ctiam  ixdic ;  ncquc  id  vfquam  tencatum  A  pijs  &: 
fandisPontificibus :  &:prauciidcm  abucuiuui  authoritatc,cap.  Ego, 
cxt.dciure  lur.  cum  ibi  tantumcoucmeaturuiramcntumfii  obedxcU'- 
cia  in  dommo,  &:,aic  D.PauluSjin  tidc^in  Ecclciia. 
y,^^     Hadcnus  dc  FalLi  mccrprctationc  Ecclciiaflicoru  feudorum.  Vcra 

ro/f,'M-  autcm  &:  libris  fcudorum,  vfuqucgcncrali  rcccpta  lixc cll :  quod  fcu- 

jht*  vo^t-^a  Ecclcfiaftica func  prordia  nobilia  olim  data  Ecc^^li^'  in  fcudum  atque 
bcncficijs  Ecclcfiafticis ,  tam  minoribus,quam  maionbus  afcripca  &: 
aflignata.Primum  a  Conftancmo  magno,dcmde  a  cxccris  Principibus 
Chriftianisccrtacim,maximca  noftris  Rcgibus  Gallis.vctcftacur  Hi- 
ftoria  Ecclciiaftica  &:  FrAiicica.  Dc  ijs  fcudis  Ecclcliafticis  qux  Ecclclia 

•  •'       habet,  vclctiamconftituit  atqucalijsconccdit ,  agicur  fxpc  in  hbns 
noftrfs  dcPrailacis  Ecclcliafticis  fcudorum  dominis  fupcrioribus  qui 
feudalubinfcodant,  lib.  I.  Feudorum,  cic.  i.&tit.^.  qui  fticccftorcs 
feudum  dare tencancur,  tic^.  Epifcopum  vel  Abbatcm ,  &c.  &:  hb.  i, 
tit.io.  de concrouerfia  inccr  Epifcop.  &  vaflallum,&  cic^^.deClenco 
quimuefticurarafacic,  ybiaeicurde  Ecdefia  feudura  Ecclefiafticuna  . 
dancc  &c  confticuente.  pocefteciamClericus  ftcubns  Iiabere  fcudum 
laicum&  prophanumezcattfahaereditaria,  velaliacaa£^vcin  Cap.Ex 
ttanfmifla»  &  paiGm  exc  de  foro  compeciBcdifto  cici.  librii.&Iib.)»  l 
de  Capitulo  Corjtadl  Feudaautem  Ecdefiaftica,  quiafuncbona  pro« 
phana  &  cempocaiiay  (ubiidttncttr  felidocam  legibus  feruacis  in  eo  lo- 
co  vbifeuda&bonafitafunc.  quod  vfii  recipitur  ex  notacis  perDo- 
ftores in L  Cttn6bos po pulos ,  C.  de (umma  Trinitace.  Nec qtticqoam  * 
obftante  Cap.Qi^d  Cletids     4e  foro  compec.  vbi  diximus. 
Teudm    A feudisatttem Ecdefiaftids  R^j iuris  feu  R.egalil>tts  differc  Ke» 

M^^u  gale  fettduffl,  quod  aiiquando  in  libris  noftds  didcur  R^galis  digni- 
tas>  qusquidem  a  foloRegevellmperacote»  immediace  &  dicc^fc^ 
jUcttTypcoficifiatttr^mottet^  :£iniqtte  ^gnitads  vel  feudi  Rqgaiift 
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tdpitx  ^was  confttcautic»  Dacacain,  Marduotiaconi« 'Coinitatuni>  ^^^^^ 
.  ex  lib.  'I.  tic.  i.  in  prindp.  tbi  Mtrchio  Coma  pmilittr  fendum  cmvT 
.  d£ir€poff!$nt,^mfro^  Aegm^velR^h  Ci^itdtm  dicmttmry  ic  dc.  7.  de  iu,- 
tuiafeudi»  vbifupradidtcoficinencuriitb  genetali  appeUadone  Ca- 
picanebram,  &cic.  z4.de  feudo  Marchix  vei  Comitatus  in  his  yerbis> 
'VeMMrehi^tfVelDitCMtttfWlComitatUyVel  MliqmtR^didigut4te ^Q,  quis 
jnuefticus  ftierit,  perbeneficiumabim0pacore,&c  tunilib.2.  tit.io. 
Quis  dicatur  Dux,  Mirchio,  Comes,  &ticulo  94.  delegeCorr»- 
di»ihi,QtMfiiriteirdmUy^mcmiqHeJueriM^ 

fuerit,  QMrHmvterque A Rcgefeiicitimi^itmnjmffey  Ex  quibuslods 
&  fimilibus  effici  volut  Interprctcs  daoefle  ncceflariaad  hoc,  TC.feu* 
dum  ahquod  Regale  ccn  fcatur.  Priaaiim  requiri  vc  iic  Dignitas,  nem^. 
pe  vel  Ducacus,  vcl  Marchionatus,  vel  Comitacus,  quar  trcs  fuiit  fcu* 
dales  dignitatcs.  Seomdb  vcaRege,  feudum  dacum/it,  &  ab  co  (bio 
dependcac  Vndefequicur  fcuda  Marchiar,  Comicatus>&:  Ducatus,  rtutk  ^ 
a  foIoRegeconfticui&dire<^^omoueri.  Namin  Regc  folo,  fonseft 
omnium  Regni  digpitatum,  vt  ccnfent  feudiftx  omncs,poft  Baldunv 
in  tit.  DePaceiuramencoHrmanda,  ludiccs.  viide  Rcgij  officiarii 
prarfunc&pr^euntaliorum  dommorum  officiarijs. 

Vcruncamcn  dici  potcft  gcncralitcr  Rcgalc  fcudum  CiTe,  quodcu-  j^,^^/^ 
quca  Regc  dircclo  &:  immcdiacc  ccnctur  &  mouccur,  nullumquc  fu-  f*>*i-»n 
periorcm  domiimm  feudiagnofcitprjercr  Regcm,  ccfinon  fit  digni- "^*'"!/ 
cas,  non  Duc3tus,non  Marchionatus  ncc  Comit.icus.  Inucnio  fiqui- 
dcm  in  his hbris  feudorum  Capitancos  a  Regc  dc  plcbc  ahqua  ,  hoc 
cft  dc  pago  &;  cius  tcrritorioinucfticos,  vchb.  2.  tit.  10  &:  ahbipallim. 
At  Capicancorum  fcuda  fuiflc  Rcgia  conllat, qu/a  fxpc  appcllan-      .  • 
tur  Regni  vel  Rcgis  Capitanci,  &:  V^alualorcs  Maiorcs.    Sic  Rcgalc 
fcudum crit,quodcunquc  aRcge folo  datur,  mouctur,& recognoici- 
tur.  Qiiomodo  nonnulIipucant,GalIisfeulumRcgaIecftc,ilf^t/Vc 
/74«i^<rr,  fcudumIoricar:ficdidumab  armorumgcncrc,  in  quo  Rcgi 
poflcfforcius  Fcudi  fcruirctenetur.  E  diuerfo  Quidainaiunt  fcudum 
Regalc  dici,  Majus  fcudum  d'gnitatcm  habcns ,  quamuis  a  Rcgcfolo 
&  immediatc  non  habeatur,  nec  tcncatur,  fcd  a  Duce  vel  Marchione, 
quiper  Rcgcmhabcthaqcpotcftatcm.Idquc  hocargumcnto  proba- 

.  cur.  Regis  vci  Regni  Capitanei&  Valuaforcs  dicuncur,  qui  a  Mar- 
chione &  Comicc  fcuda  accipiunchb.  i.  cic.  i.  in  princip.  verfic  Smit 
tirW^f.Ptaccereainhishbris,  Capiunei^funcquiaeplebc  aliqua,id  eft 
pago,  funcinueftitinon  ^  Frmdpe,i6dabaliquoniaiore  valui^fore,vc 
Comice,  exiib.  i.  dc.  1 7 .  Quibos  modis  feudum  amiccitur,  &  lib.  2. 
dc.  10.  Quis  dicarur  Dusp,  Marchio,  Comcs,  verfic.  Qmd  verh  kPtim:im 

/f^Acingeiierc,Capicanei-4tcancur,Rcgis  &  {cgni  Valuafores  ex« 
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prcifimlib.  i.  tit.  i. di£to  verC Sunt ^alij,QupdCi7ttmn'c^,  Capita- 
neifeadumRegaie  eric.  Addi  edam  poteil  Capicanei  feudum  eSe 
digmtacem. 

^ on  ran.  Ncc  eiiim  crcdo  dicencibus,  cres  cancikmeirc  dignitaces in  feudis:  (ci- 
trai^fL      Ducatum,  Marchionarum,  Comitatum,  Nam  practcr  eos,  digni* 
Ja  di^ni-  cas  incft  maioribus  ValuaforibuSjqui  Rcgis  &  Rcgni  CapitanciappeU 
t4tt$^      ]antur,quodcuinciturexlib.i.  tit.  15.  de  alicnatione  fcudi,  in  finc^ 
Ibi  Item  in  feudo  Comitatus^  vel  Msrchix^  vcl  alurumdt^mtatumy  (^c. 
Ergo  prartcr  ca  tcuda^funt.ilixdignicaccs,  vcluti  Capitancoru  Rcgni 
fcumajorum  Valuarorum.  vt  (uncm  G.illia  Vicc-comireSjBaroncs 
domini  Call:cllani.  Calhum  pro  fupcnorc  tcudo,&:  tcrritorio,fumi- 
tur  in  iure  Canonico  &:  libris  fcudorum,idqucGalli  fcquntur.  Hmc 
domini  CaftclLim,  qui  ius  habcnt  Caftn,  Itali  dicunt  forcilirij.  Addc 
•  quod  etiam  ad  lios  dominos  prarrogaciux  5z  iura  mulca  pcrtincnt  Rc- 
galiorum  fcudorum,  vcconftaccxtit.qu^  func  Regalia  lib.  i.  feudo- 
rum ,  vbi  cnumcrantur  plcraque  Regalia  iura,  qux hodie compctunc 
/naioribus  his  valuaforibus.  Hxcdehmtio  Rcgalis  fcudi  non  cft  ina- 
nis,  quiafcudum  Hfudardiori  Hdcobligacur  principi,&  quia  valuafor 
nuioi  tcudi  Rcgalis  habcc  dignicaccm,  ciquchonor,pr!^-lcirio,  pro:- 
ccHio  dcbcntur,  arquc  cciam  nobilis  in  dubio  pra:iumicur:  Quo  pcr- 
tinec  qua:llio,  an  fctida  Rcgalia  fcilicet  maiora  nobilitcnt  poirelTorera 
ahoqui  ignobilcm,  vtinfr;idicctur.  Adhuncmodumpropric&  (pe- 
ciHcc  intelligimus  Rcgalc  fcudum.  Non  autem  gcneralicer  loquimur 
deRcgnis  &  dicionibus  qu^aliumrecognoicucfuperiorem^vcSicilia 
Regale  feudum  eft  fedis  Apoftoliczy  Bohemia,  Rcgale  feudum  Iin* 
perij  Germanici,&finiilesmulciprincipacus,dequiousfuo  loco  ple- 
nius.  Obicecanimaduercefeadum  maius  cui  dignicacem  inefle  dizi- 
mus,  domino  tcibaere  honorem  pnoceffionem  &  ptzeminenciam, 
publicc  &  priuadm.  Hoc  enim  habec  digciicacis  nomen  &  ciculas ,  in 
iure  ciaili  >  canonico  &  feadiftico. 
f09im    Terti6  feadam, Jaliud  nobde  eft»  aliad  non  ndbile  vel  plebeium, 
Nobilefeudam  dici  volunc  quodfuampofiellbremnobilicac>vei  ar- 
"        guic  efle  nobiiem  ex lib.  t,  cic.  10.  Quis  dicacur  Dux,  Marchio ,  Co'.- 
4nes.  Qao  inloco  £eadi  v(um  habere»  nilaliud  eft  quam  feudi  ius  & 
fi"^  ■dignicacemyfeupr^rogaciuarapr^dionobiliannexam  podidere.  Ex 
quofeudiiarePedagMimcompccicvalg6:  hoceftius  ve^galis  peda<P 
gij,  G^d^Peagei  Hamexigicar  imetcacotibas  &alijs  qaiicer£idunc 
pcdtbus>  mmencis  &  ve£hms,  veceres ibi*pro  ped^io ,  l^nc pMrsdom 
^^"^'"^'^iwwj  quodiignificacnobilicaccmlingua  Longobardica.  Alij  legunc, 
I   *     4>ay^X^fi>i*,  quod  d  panbos,  &  i  pancace  dicicur:  quafi  is  qui  paragium 
\         feumuatenec>  ilcpar eidpmino  iqap  idfea4umliabuic>  vc  Frandg 
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ionruetudinesiinaxiine  Andopuen£s  oftendanc^  Ini  eo  igitur  xkxs^xiy 
habens  fendum  {bldac« » velauud  improprium ,  nec  vcrum  feudum, 
ex  eo  non dicicurjhaberci  ins  peda^j  auc  paragij ,  auc «nobilicacis ,  ncc 
r(um  redifeudi,  qui  fenfus  efl  illius  loci:  Sedadrem«Feudum  nobile 
appcllanc,  quod  nobilem  facic  poile/rorcm,  quia  non  poceft  po^deri 
abalioquami  viro  nobiii.  Hocverdeftydpcere  ignocum  per  igno- 
cius»  cum  in  obfcuro  ficapudincerpreces  quocuplex  &  qualeitc  feud^ 
nobilc,  cjuod  pofTefibrcm  nobiiiccc. 

Vulgo  exiihmanc  efTc  triplcx,  fciIicecDucacum,Marchionatum,   

Comicatum,  qtiaefunc  Regaiia  feudadjgnicacum,  a  Rcgc  foio  diredc  nM,  mw. 
&immcdiatcmouencia}VCdiximiis,  Pucancaiiafeucj^  infcnora  non^''*' 
nobilicare  fuum  dominum  &:poire/rorem,  niiialiuade  nobilicadsfu^ 
originemciculisvelcabulisdoccac.  Vcruficamcn  ea  dcfinicio  feu  no-  ' 
cacio  feudi  nobilis  impcrfcda  &  manca  vidccur  cifc.  Siquidem  his  • 
libris  feudorum  nobilcfcudum  cft,'non  tancum  quod  aRcge  ipib 
immcdiatc  conccditur,  fcd  ctiam  quoda  DucibuS;,  Marchionibus,^ 
Capitancisrcgni  &  Rc^^is  dacur,  cumplcbc,tcrntorio,  &  iunfdidio- 
ncmaxima,  mcdia&:inhnia,  HuiulrnodifuncBaroncs,  Vicecomitcs, 
Domini  caftcllani  &:  fimilcs,ha!ccnim  fcuda  clTc  planc  nobilia,omncs 
admitcunt  cx  diclo  tit.  Quisdicatur  Dux,  Marchio,  Comcs,  &  cx 
fcripcis  fupradefcudo  Rcgali.  Sccundo,  Quardam  fcudanobiliafunt, 
qux  tamcn  fuos  polTcForcs  non  nobihtant,vcluti  cum  quidam  vaflalli 
nouitcra  Capirancis  funt  inucftiri  dc  ijs  fcudis.  Nam  nihilominus 
plcbcij  mancnt,  Gallicc,  Roturiers,  vt  cxprcITum  cft  di£to  tit.  Quis  di-  re»Jm» 
cacurDux,&c.  Excipcnifialiasdicancfenobilcs.  Dic  igitur  vcrius  6c  ipW* 
apcrtius  fcudum  eflc  nobile  duplicitcr,  vcl  quiafitfcudum  dignitatis,  ^^*****. 
vt  Ducatus,  Marchionatus,  &:  Comitatus,  oecnon  Cipitancorum  rc- 
gni  &  Rcgis ,  vt  Vicccomitatus,  Baronia,  &  Caftcllania:  vcl  quia  olini 
ab  antiquo  fcudum  £c  bcnchcium  ita  conceirumcft,  ita  fehabct,  vt 
nobilitcr  po/fidcatur  a  vaiuaforc  maiorc,  vt  colhgitur  ex  diclo  tit. 
Quis  dicatur  Dux,&c.  a  contrario  fenfu  vcrficuli  C4Umvero,(p*c.vCuC' 
queid(eruaCvHocautcm  probatur  cxtcnorcinueftitura:  &  conccf- 
iionis,feu  profeilionis  fcudalis,  Gallice,^i^;<ialij  fque  Cabulis  auccn- 
xids:  velexquaiiucefeudi  habencis  mcrum  tc  mixcum  imperium  U 
iuriifdi^onein  iinijpliceni,  Gallic^j  H.-Mte ,  moyerme  ^  bAjfc  iujhce ,  vc 
Xjttido  Papx,  Chaflaneus,  Tiraquelius,  Mblinan3S,&caecerinocanc. 

Ac  reAe  Feudiftici  omnes  Galli    Icali  benefidum  nobile  definiuc  if*»^—' 

2uod  cerricorium  (eu  iuri(tliftionem»arcemfitte  cafbum ,  &  plebcm,    '  ^'^' 
\M  pagum  veloppidum  continec^habccquc  cum  vallallis  &  paribns 
oum  Nobilicacemenimfeudi»  non  cam  ex  immunicace  munerum 
omnium,quam  ex  iure  feudi»^  cx  iurifib^tioAe  Aucfaores  feudoruui'  ^ 
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inpiittncar,vtconfiac  ex  di£to  cic.  Quis  diatur  Dux,&c.  Dtemqaeex  . 
anctqtiiopinioneAr^ima^nobiiitatis,  feudi  cmiiilibec>  noncancikiii. 
maioris^  led  eciam  inferiorisiiobilicas  pr^fimiicur  &  probanir,  acg. 
•didi  verficCasceci  ver6,&c.  d.  tic.  Quis  dicaLDuz,  Marcbio ,  Comes. 
/Vecuftate  didmusquaBeftfuprahominumtqui  nunc  funt,  memoriam: 
de  quain  concrarium  memoria  nonexcac,  l.Siacbicer,D  .dc  probac. 
ab  annis cencum,  &  fupra,  fcilicct  ex  auditu.  IltfC  aucem  cic.  Quis  dica^ 
Cur  Dux,&c.pflcndit  ca  fcuda  cfTe  nobilia,de  quibus  aliquis  inu^ici^- 
eftaPcincipc,  vcleciamaDuce,*  vel  a  Marchione,  vela  Comice:  nam 
'abijsinueftici  dicuncur  regni  &  Rcgis  Capit.mei:  quod  perplexum  fo- 
rec,ni(iaddcre0ius,  id  eue  intelligendum  dc  valuaforibus,  hoc  cdtg, 
maioribus  fcudorum dominis qui  a  Ducibus  .Marchionibus  &  Comi- 
*  cibus  inucftiuncuc  Nec  cn!m  poccft  incelligi  de  vaiuafi  n  i s  fcu  vafTalitS' 
.  iimplicibus  quos  eciamaDucc  farpc  concingicinuefUri de  feudo  non 
nobih.  Rurfusfcudumnobilccftfarpiffimc^iicccquisnoa  fupradi£fci$ 
^  fcudi  dignitatibus  flt  inucilitus, fcd  tantum  a  valuaforibus alijs  maio^ 
ribusautminoiibus :  dummodo  vafTaHi  &r  pofTcflbrcs  eius  fcudi,co- 
rumque  dcccllorcs  vcl  autorcs  pcr  longam  annorum  fcricm ,  feudum 
illudtanquam  nobilcpoircdcrint  nobiliccr,  vcaiunt,  quar  ccrriflinia 
edfcudinobilis  dcfinitio,  vtcxfcutioium  libris  pcrfpicitur.  Quam- 
quam  liodic  in  Galha,  atquc adco  tota  Europa,  nobilicas  fit  hxrcdita- 
riafamilia:  dignitas,  cumimmunitateomniummuncrum  patnmonia- 
lium  &pcrronahum  •  prxtcrmilitarc  officiuin,&:  cingulum  cui  nobi-. 
les  addicli  funt,  &cxquo  vtplurimumnobiljtas  fluxit.  VndcMilcs, 
Scutarius&Nobilis  idcm  fignificant,&:  fcutum  bcllicum  pro  fcudo  ac- 
cipiturin  vctuftisfandionibus  ficmonimcntis,ira  vtnobihtas  a  mili- 
cianonfcparctur,atquccxmiI:tia  &:  fortitudme  nobilicas  origmeni 
&  dignitatcm  fuam habcat.  Hadcnus  dc  feudis  nobihbus. 
*Jktf<itii     Ad  harc  dubitatur,  an  fcudum  nobile polTcirorcm  fuum  nobilircr, 
' "  *t  vcl nobilcm  clfcarguar,  quamuis alias nobilitatcm fuam non  probcc> 


j?JJJJj[^  maiorutnimagmibus  &c  vctuftis  familix  inftrumetis.  Hic  primo  con- 
flituunt  dignitacum  fcuda,  nobilcm  faccrc polTcirorcm.  fcuda  digni- 
t  itumfunt,Ducatus,  Marchionatus  &:  Comiratus,qux  fcuda  a  lolo 
principe  dantur.  Iccm  aha  feuda  maipra,  qux  a  D  ucc,Marchionc,Co- 
mice conflicuuncur & dancur,vcijs  fint proxima  &  fccunda,  vel  poll 
eos  in  dignicaceiuccedanc  &  (equantur.  Hiquc  func  Capitanei  Regis 
.  .£eRegniinlibrisfeildorum,  vtfunchodieSub-comices,  Barones, 
iimiles.iiocpo(icoclicemns  calibus  fendisjnuefticos»  ccnieri  &  djci 
nobiles>  quianonpolltinceafeudapoifideriiplebeiisnon  nobilibus, 
J  vccolligicur  exdido  cicQuis  dicacurDux.Qux  yer6  poftfeuda  pro- 
'xim^iequuncur>ea  demWnobilicacem  mbtterefuis  poileflbnbo^ 
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Urces  (i  ab  antiquoj  ip&  eorumqueaai  &  inaiores  benefidmn  ilJud  te^ 
nuerint  canquam  milites  6c  (cutarij  &  nobiles»  vel  ii  per  longxui  tem* 
poris  vecu(btem,  iUudnobile  &maius  feudum  in  Buniliaeof  um  pcr- 
manfeiic  Sed  finouebuiufinodi  feudum  acquilierint  vel  habueiint 
ci&mplebeij  eflent^iiidenon  nobilicancur  dido  tir.  quis  dicat  dux.  cs« 
teca  feudainfisdotaquantumuisnpbilialint^tamenin  dubiononfa- 
^antnecacguuncpoflellbrem  nobilem  efle,  niii  gens  dc  fiunilia  eius, 
ab  aotiquo  id  beneficium  nobilc  cenuerit>  vt  di&um  eft. 

Hxc  decifio  confirmotur ex  feudorum  natura,  qua; fuitinido  talis, 
ycfeudanondareafiucaliisquam  miiitibusfeu  nobilibus  &fcutariis:  ^'"V*!^ 
feuda erancomnino  miliraria:  vndc in dubio  ceniebatur  miles &fcu. mMitf» 
'Carius  vclnobilis  quifeudum  habebat,  vt coliigicur  ex  lib.  i.  rit.  24. 
tic.2^.tic.  30.cit,  34.  &paflim  Iiis  iibris.  Verumpofiiea,  eciam  plc- 
beiis  niinora  fcudadaricocpcrunt,  rciIicetimproprianonrc£bfeuda, 
veluti  fcudu  roldacx,cauenx,& alia£(Buda di£to  tft.quis  dicatur  Dux; 
Qupd  a  Mcdioianenfium  viii  videtttrprofe^um,apud  quos  plebs  ab 
Iionoribus  &  (cudis  non  rcmouebacur iurc  Longobadico,  vc  coliigi. 
mus  exlibroi.tic.  i.  §.  noundum,  &c  cx  Occone  Frifingenfilib.2. 
vtctiamhodie  vrurpacur.Hincinueotaablntcrprctibus  fpecicsfeudi 
non  nobiiis,  quia  (vtintcrpretantur)  polTeilbrcm  non  nobiiitet,ne- 
qucprxlumitni  dubiocenlcn  nobilcm.  Addunt  fcudum  ciufmodi 
non  nobilc  fic  mtcliigi,  vt  non  a  vaiuaforibus,  maioribus,  fcd  tantunk 
ab  infcrionbusconccdatur&rtribuacur.Quod  iuslicctabinicio,&CX 
natura  tcudorum  illi  non  liabucrinc:  poftcacamcn  vfu  fcudorum  rc- 
ceptu  Ti  cft  tandcni  vtminorcs  valiiaroresde  fuofcudo  aius  dare,  &c 
fubinfcudarepolTent  valTnllis  &  fubdicisruis,  iicctnonntilitibus,  ncc 
nobilibus,cxcmpIo  Mcdiolancnfium.  Indccocpitcflc  diffcrcncia  ni- 
termiliccm  &;  vafrallum,indcomnis  vafnUIus  non  cl\  niilcSjfcutanus,  • 
nobili?:  qux  dilJcrcntiaolim  no  obtincbat,cuin  ncmo  vallallus  ellct 
ndi  miIes&:rcutarius.Iliudauccmfeudumappcllantnon  nobiic,quu 
po{lideri  potcft  a  plcbcio  non  nobili  vuo,qui  c.\  cali  fcitdo  non  no- 
bilitatur,  vt  parct  cx  lupradidts  iocis:  qua  dc cauia  non  cffc  vcrum  &c 
rectum  talc fcudtr^-»,  fc  i  improprium  muiti  cxiftimant, quia  dc  fciidi 
natuia^^rum  ficfubHanua  iii  vtamiliccSwfcucariotantlim  polijdca- 
tur.  '       ,  - 

Iftafic  fe  habcrc  videntui:  iure  feudorum,  quibus  frpc  dcroganc 
confuecudincs  locoru  m,  qux  de  fendorii  nobilACace,an  Sc  quandc^  no-  fj^j^  ^ 
bilitenc  vel  non,  qux  iincn6bilia  vel  non,  vacic  dcfiniunt,  v  c  Bart. 
Bald.  Caftrenils&omneA^oAoresmoneat.in  GaiUaprairdium  om-^?f 
nehabensius&udi,efl:nobile,iicutpcaBdittmomne,  quod  fidem  &c  '  . 
homagium  4ebet  fiiperiori  2(ominofeudi :  dicimusvulgdtcncri  ^  ' 
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pofnderi  nobititer.Quae  fuic  yetus  priinaque  feudottmilutiipniden» 
tia.  Rutfus  Antiqua  Icgc  huius  R.egni  obm  pnedianobiUanon  poifi-^ 
debantut  a  plebeiis,  fed  tantum  i  nulitibus»£aicmis>  (ecundttm  nacu- 
ram  feudotum.  Hodie  aliter:  eciamab  ipfis  plebeiis  poifidentur  >  nifi 
confuetudo  ioci  ab  eo  praedio  nobili  teiiciacplebeios.Pf actetea  Rega» 
liafendadignicatum,  vcDucacuS)Marchionacus>  Comicacus  &  Gmi* 
liaquxa  Rcge(bio  confticuuntur  8£  dantur,non  competuacplebeiis 
&  ignobilibus:  nifi  Rex  eos  inueftiehc  deijs  feudis,fie  nobilcs  fic  e^c- 
ccrit.  Solusenimpoceftnobiliure^ttnoanobili  concedere  iila  feii- 
da  dignicacum:  fic  verum  eric,  cx  Ducacu,  Marchionatu,8c  Comicatit 
quxfico  &  adepto  nobilcm  eflfici ,  corura  poflefforcm.  Czceroqui  ge- 
neraliccrdicemus  c  ciiueTro,fcudumroiumperrc  nonnobiJicate  po^ 
fefrorem»acqiieex  ^eudi  &  pczdij  nobilis  poiTcflione  argumcntum 
probacionem ,  vel  prxfumpcionem  non  duci  nobiiicatis,  njii  ahunde 
ea  probecur.  Exhisobitervidesquxftioncs  dc  feudo  nobiii  &  nonr  • 
nooili,  nullo  modo  pcrcincread  pracdia  cribucaria,  vcdigaha,  cmphi- 
tcucicaria,vclquac vulgodicunturccnfuaha,  quoniamnon  funt  feu- 
da,  nccfeudi^msahquod  liabcnt,  ncc  nobihccr  fubiiciuntur  domino 
fuo fcudaU.  hoc  cft  pro ijs prxdiis  ccnfualibus  &:  plcbciis,  Gall.  Cen/i/s 
roturiers jddcs  &c  homagium  non  prxftatur  dommo  feudi,  fcd  limplcx 
vcftigalautccnrus.abomnibusautem  pcrmixtim,  vclnobihbus  ycI 
plcbciispolHdcnturmrepIcbcio,  Gall.  Motunerement,  Rcdc  ergo di- 
cimus,  pr.Tdium  omnc,  vd cflc  uiihtare  & nobiic  vcl  ciTc  plebcium. 
ignobile  &:  cenfuale. 
r^Mi»^     Quarto  fcudum  cft  vcl  antiqunm  ^  paternum,  vel  nouum  ,  Scci 

O^wTw  antiquum  a  patcrno  diftingui,  UD.  colijgunt  cx  eo  quod  in  dcfini- 
tione  patcrni  fcudi  non  feructur,  lcx  IuJIa,  201.  D.  dc  verb.lignif.  vbi 
patris  appcllatio  contincC  jtantum  patrcm  &  auum  :  fed  rctmeatui: 
magis  Icx  P.i/>v\D  .ad  lcg.  lul.  dc  adult.  vbi  patris  appcljatio  omftcs  pa- 

T*te.Mn.  rcnccs  maiorcfque continct,  Sicpatcrnum  fcudum  dicecur, non  tan- 
tiim  quoda*patrcnoftro  cccpit,rehdumquc  cft,  fed  ctiam  quod  a  pa- 
rentibus,  idcft,amaioribusfic  profedum.  Quod  tamcn  cxtcndino- 
lunt  vkra  quarcumgradumafccndentium,rcihcct  vhraabauum.  Iriq-, 
paccrnum  fcudum  ericquodcoepit  &  profedum  eft,  vel  d  patic,vcl  ab 
auo, vclaproauo,  velababauojugn vltra.  Quoniamflafupcrioris 
&  vlccriorisgradus  parencibus  fitptofedum,  Hoc  volunt  dici  anti- 
quumfeBdumcxlib.i.tic.  8-.derucce(fionefettdi,§.|ioc  quoque ,  Ibi 
^  olim  obferuthdntur  vfque  adt^uartum ^KirliimtMtimfeciindum  i^HofcL 
Hoc  idco,quiapofteanoii  vocacurfeudunfpatemum.  Cum  ver6  eo- 
dem  loco  fubiiciatur  flatim  concratia.fencencia  aliorUm  qui  dicebanc 
hoc  exctt^cere  vique  ad  repdnium  gtadum>  non  videcuc  paccmum 

feudum 
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fcuduin  icareftringi  <lcbrere  ad  quartum  gradum  afccndcntiam: Scd 
paternum  dici  gencralitcr quod  a  maioribus  fit  profe£tum  criam  fa- 
pra  quatcum gr*duni.  Nim  lib.  2.  cit.  11. defucccflione  lnitruni,§.His 
vcro,  Feudum  parernum  definitur,  quod  olim  fiiic  illtus  prsedece£> 
foris^quifusagnauonis,  famiiisacgeneris  tuicparens  &ftirps  com- 
inunis.  Hocita  generalicer  diftum  excurric  vfque  ad  feptimum  gra- 
dum  8c  ^cetioces  quoquc  grad|is .  Icem  Iib.2.  cit.  50.  dc  nacuraiuccef- 
lionis  feudi^  in  hisr vecbis,  PMtnmmmemvw»  qmamfte  ex  fuperimbm 
Uadquifierttjho c ^cxafcendencibus id habuericJ€aq$non  eric di£Pe  - 
renciaincer  feudA  antiquu&pacemu.  Ni  &  inlibrisnoftris  paflim 
legimus  ha;c  vcrba,  Vecus  fcudum,pacecnam,&  andquum  pro  eodem 
accipi» &.opponi feado nouo>  vrlib. a. tit.  5.  pcr quos fiac  inuefticnta, 
&  tic^i.  Quiteftes  func  neccilarij  ^d  nouam  inuieftituram  proban-' 
dam.  .  •  • 

Ndaumancem  feudum  cft,  quodvaftallus  ilpacrevel  parcntibusy-^^^]^ 
hsercditatioiurc  non  habuic»  feddenouo  acquifiuic,  ex lib.2.  tic. 52. 
Qui  ceft:es  ftnciieceftatij^ibi  noHammuefiitmMm  dici^ijMnio fetdum  prmt^ 
fw^nrW.  Vulg6,  Qnf^,  dcfieltks,  ex  l  Coiri,  7.  U  Quaeftus,  8.  D .  pro.  < 
focio,  VC in iib,2.  cit.io .  Quis  d icatur  D  ux,  Q*tpd  notutey  qms  dcquifierit, 
Huius  excmphim  vidclib.2.  cit.12.  dc  fracribus  denouobenencio  in- 
ucftitis.  Nonparui  autem  rcfcrt  an  fcudum  fir  parcmum  &  antiquu»- 
an  vero  nouumi  eiufque  difterentiar,  infigncs  cffe^s  reperiuntur  m-^" 
-libri^  feudorum,  &  l^ibus  noftris  municipalibus,  quoad  h;rrcditate5' 
veI:fiicceflloncs,iusconfolidacionis  feureucrrionis,adionem  famili^ 
crcifcund.v, aliAqiic  permulta.  Dehis &  fimilibus  exemplis,  vide  lib.i* 
tit.S.de  fucceflioncfcudi,&tit.i4.dcfcudo  Mnrchix,  ^^vlc.  &  lib.  2.  • 
tit.3.  per  quos  fiat  inucftrtura,  §.  i.  fiftit.  11. de  fucceflione  fratrum,  5. 
his  ver6,  cic.12.  de  fracribus  dc  nouobeneficioinacftitis,  &  tic.  14.  de 
vafTiIIo  dccrcpicarxcaciSjCic.i^.  dcinucftiturainmaritum  fiida,tic.2^. 
Si  dc  feudo  dcfundriconccncio  ficincerdominum  &agnaCos  vafialli, 
tit.32.  Quj  rcrtcs func ncccffarij,  cic.  49.Dc co  qm finem^dc  agiiato,- . 
dc  tcudo  pnccrno,  cic.50.  dc  naciir.i  fiicccnionis  fcudi.  ■  j.^^^ 

CocccruniaiKjuando  111  fcudorum  iibns ,  fcudum  patcrnum  oppo- 
nicur  m.irerno.  quojcnfu  feudum paccrnum  ftrictc  fumicur,  pro  co 
quod  a  paLTc,  &  ex  paccrna  canciim  linca  proficifcicur.  M.iccrnum 
quod  a  macrc  &  matcrna cantum  linca  ducicur,lib.  i. fcudorum  cit.  i 
An miritus fucccdat  vxori in bcncficio.Porro an  fcudum  iicanciquu, 
iiouum,paccrnum,maccrnum,  probacurcxccnorcinucflicurar,  Gall. 
^dHcnT:^  denomhrementSj  c^^jj|.cquc  inllrumcntis  dcficicncibus,  in  Kou  ft 
dubio  prxfumicur  &  ccnfccil^Qtius  anciquum,  paccrnum  &  ha^rcdi-  ^f"'»  «^, 
tarmm-quamnouumat  acquificum.  Fcudilia:  vctercsac  rccentiorcs 
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oinnes,ex  lib. ixit,  ii.de  (ticcefCone  fracrulf.  Si  yero  dominus,  & 
2,tf.Sidcfcudodefun£ticontencio(frj  vbsd^  vaflallas,  &  cius  haeu 
tedes  (inc  in  poiTeflione  feudi^hoc  antiquum  6c  non  n«Qum  e^fe  prse- 
iiimicur:  Icaque  dominus  e  concrario  dicens  efle  nouum>  hoc  probare 
.  cenecur,  ex  crica  &  vcili  regula>  quodin  duhio  qui d  prsefiimicur,  nacura- 
le  fiiccefliuum  &ha;redirariumpocius  quaro  accidencale»  &  acquifi- 
ciuum>  Barc  &  gloila  in  I.  qut  habiirr»  JD.  de  cucclis:  vnde  vufg^  dici'- 
mus>Bonaindubio  przfumi,  &  centenauica&hsercdicaria^  pouus 
qudm  ex  qu^du  vclacqueftu  profedta. 
I  fj^  »0*    Quincofeudum  omnevelligiumeftjVel  non  fl|n.m  &{jmplex. 
non ligium dicicur, pro  quo  timpliciccr  &  nudc  ro!a  Hdclitas,  domino 
fcudi  iucacur,  cuique  homagium  fimplcx  prxPatuL  a  vafrallo,quam 
^  Truimi  GaHic^  confuctudines  vocanc» Hmmedejoyfimple^hofftmedepef,  Qui 
i"^^    fc  Dominivdignitatem  comiccrcuicurum  iur.ito  prcm.ttir ,  vc  cft  m 
1.  7.  D.decapciuis&poAlimin.reuerf.  Ecapud  Liuiumlib.4.  Isvair 
Ialiusnonpcomitcic,neciutatDominumiuuare&  feruii^e,  vt  aiunt» 
Contraomnes,nulIo cxccpto,fcd rimplicitcrei fidcmiurat.  Vndcrc- 
guia  in  fcudis,P/«r/Mw  Vomiamim  ftkiblium pojjum  vffe  ^-afjJlus fmplex 
non Autem  ligim^  Rem  magis  quam  perfon^m  reipicic  hoc fcudum  lim- 
plcx  non  ligium,  cohaerctquep^rimonio  magis  quam  pcrfon;r .  prx- 
di.icoria &  rcalis  quardam  fcruitus  cfl,  magis  quam  perfonalis.Hic  au- 
tcni  animaducrccndum  c(l, in  rc  dubia  &  obfcura  fcuduni  prarfumi 
fimplex,non  ligium,  quia  fcudo/um  luia,  feruitutibus  pra-diofuni 
.   vuIgopcrDoclorcscomparanturpoflAccurfiumin  1.  fi  viiifri  tftus, 
yerlic.  oporttt,  D.  dc  vlufruclu,  &  lcruitus  non  pra:fuinicur> niii  pro- 
bcturquiaprolibcrcatcin  dubionrxfunicndum  cft. 
remdum     E  diucdo  fcudum  ligium  ci\  (faod  vallillum  domino  ligat  &  ob- 
{Ji-ingitaducrfusomnc.s, nulloaljoantcpofito  vcl  cxccpto,  vt  colli- 
gunt,  cx  lib.  1.  fcud.  tit.  52.  dc  prohibita  fcudi  alicnac.  pcr  Lotarium 
^ .  r.  vcrC  S^itis  bene difpofitum .  Addunt  alti  kudum  Ligium,  clTc  quod 
nontantumbonacxfcudopcndcntia  vcl  moucntia,  fcd  ctun^i  vni- 
ucrla  valTallibona,  nccfolumbona,  fcdctiam  pcrfonam  v  al]'.iJli,  Do^- 
minofcudi,  mancipctatquedeuinciac,  vcaic  Curcius#quo  rcfcrnpo- 
*        tcft  vulgacum  iUud  cx  A Ibcrci  Crantzi)  lib.  4 .  Li^^ii^s  It.ilorum  z^crium 
efl^ft^nipcans  totdem  ftihwBionem,  Hinc  compofitum  nom?n,  /lomo- 
lcugiuSjid  cft,  homo  hgius,apucl  (criptorcs  omncs,  &  homoUu^ia^  pyo 
fidchominisligij,  eS7*^tt«'^'^^^,idcmfuntapudnonnullosa,uthorcs :  6^ 
hgantia,//^fwc^,pa(rimin  lcgibusmunicipalibus.  Dehoc  fcudo  ligio 
accipi  vidctur,quod  aitBald.cum  coctc^,  F^tdmhcoh^crerepeyfon^^magis 
^mtm pMfimimio    perfonim migis  aff  i^re  cjuim  bons. 

'^n fcHiii     Ypde  cfiiciunc  hui^  ligip  feudo  vaiTallum  non  poifc  rcnunciaic> 
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necpo(refcudttmligiutnrefutareDomino,&  fic  ab  cius  fidc  &  ho-  ^j^l^^^^^^ji 
tnagio{eliberare>vtdeI(efnia,  Baldus&alijicribuncin  trafhitu  de  ^i^" 
feudi  refutatione>  Bodinus  eham  pqft  eos.  quod  vix  admi{er!m,fi  ve-  ' 
rumi  {it>(Atqui  veriiltmum  c(l)feuda  omniadici  patrimonialia  &  rea>* 
lia. ad  res  pr«(ercim  re(picere,  U  eas  afficere ,cxemplo  feruitutu:  pcr- 
fonas  veratancQm  refpicere  &  fequi  per  confcqucnciam,  feu  perpof^ 
fcflionem  rerumfeudalium.Quaicdico  feudum  eciam  ligium  poffe 
refucatia  vairallo:  &feudale  ea  fcruitutc  depelli  ac  cuicari,  repudia. 
toprsdiofeudaliquanuisligio.Dummodo  non  nrfeuJum  Regale» 
nam fcudum,  &  fidcs  Regi  iuraca ,  debiraguc  non  ica  facilc  eiucatur^  ' 
maximein  fcudis  dignitacum,  &  Regalibus:  hic  enim  fimul  concurruc 
natUtalisexRcgialcgc,  ^caccidcnralisexfcudo,c.iu(afidclicad$.  Po- 
teftcamenresipjlafcudaliscedi  &:rcfucariRegi,dacori  &:domino  feu- 
dicumonerefuo.  quxfuic  Fr.incirci  primi  Regis,  &  Caroli  quinci 
Imp.in  Belgio  &  fcudo  Gallico  nati»cccicacaper  ^iptores  controuer* 
fia. 

•Porrocufn  dicimii';  in  fcudo  ligio  vaflallum  promicccrc  fidcm  &:  Pidtsht-s* 
auxiiium  domiiio  contra  omncs,  nullo  cxccpto,  ita  vt  pro illo  viucre  '^* 
&:  mori  pararus  ciic  dcbcat concra omncsjquomodo  Rcx Nauarrx  tc- ftmltLffK 
cit  hominiuiti  ligium  Carolo  quinto  Rcgi  GalHx :  Hmc  lcquitur  ius 
fcudiiigijfolumcompctcrcrupremis  Principibus  qui  nullum  fupcrio- 
rcniagnofcunt,  &:  ad  cos  rolos  fcuda  ligla  tantiim  pcrtmcrc,quoniam 
ijs folis pcr  vaflallos  &:  lubditos  ligia  fidcs  niraripoliit  rontraomnes  * 
nullo  cxccpto  :  Infcrioribus  vcro  fcudorum  dominis  niinquam  prx-    '  • 
ftatur  talc  luiamcntum  fidclitatis  &:  dcfcnfionis  contra  omncs  nullo 
cxcepto  ,  Rcx  cnim  fcmpcr  cxcipitur,  lib.  i.  rit.^^.  dc  prohibira  fcudi 
alicnationcpcrFridcricuni.  Hxcicarcntiunt  multi:  quibus  cum  obii- 
citur,  canicxvrufcudorum,  quamcxmoribusnauonum,tcuda&:ho*    ^  *. 
magialigiapercinercquoqucadinfenoresa^Rcge,dominosfcudoiu, 
re(pondcnceafeudaabufiuc  &  malc  dici  ligia,quoniam,  inquiHnt.Colus 
Rex  habcc  vafiallos  ligios^  8C  iUi  Toli  dcbecur  ligia  fidciicas  in  fuo 
regno.  '    •  •  • 

Alcerum  hoc  ex  feudi  ligij  definicione  (cquirur,  Quod 
i»Q»/;o/?/>e(redttorttmdprainorum  vaifallus  ligius,  quia  nemo  polfic 'j^J^^jJIJ 
duobusdoministnlblldumferuireaniipo,  corpore,bonis,  vc  omnes  Immani 
Fcudift  r  fcribunt  poft  gloflam  in  Clcmencina  Paftocalis,  in  vecb&Zi- 
rwf,  deTencenc  &  re  iudic,  Nam  vafiallus,  qni  iemei  afictii  domino 
fidem  iigiam  promific concraomnes»  non  pocefiamplius ,  inquic  Bal- 
dus,  eamdem  fideni  alteri  promiccercJ.i.C,dc  opcrislibertoc;  Quod 
fi  faciat,  itle  feudum  amitcit,  vtHofiienfis^Ioan.  Andreas,Ioan.tie 
Imoia,  &  cxccci»  oot.  in  c^  £a  te  ccedimusext.de  iureiurando.  Quod 

Mnunij 
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citra  dubium  cCi  in  fubdico  Sc  valllilio  ligio  Rcgis,  &  rummi  Principi<;,' 
nam  is  ab  alio  Rcgc  Ck;  Principc  c.xtcrno  fcudum  ligmm  habcrc,ciquc 
fidcm  li^iam  lurare  non  potcft,imo  nullum  tcudum,  nullam  hdcm  aut 
'iiduciani,  quin  mcidac  in  crmicn  IxCx  Majcllacis,  vt  Gallorum  6c  oni- 
nium  populorum  lcgibus  cauccur.  Dc  alijs  vcro  mi-criorum  Fcndi 
dominorum  vailallis  dubicari  poccil ,  cum  vliis  fcrac  ligia  fcuda  plura 
daicrili  pollidcri  nb  vno  vailaflo  :  iicquc  vnum  valiallum  iigium 
cllc  diucrforunifcudi  dominoruin,  vc fcribic  Guido  Papx  quarih  510. 
jpoflglollam  5c  fcudillas  quoldam  m  cic.  denoua  forma  hdcIicac]S,iiK 
z.fcnd.  vbiconUcdcracus,  lcuiiomo  iigius  vnius  Principis  poccil  ai- 
rci  i  lidc  ligiam  iurarc,faluo  &  cxcepto  lurc  primi  &;pocentioris  dorai- 
ni,  arg.lcgis  In  conccdcndo,  cumlfcqucnti,  D.  dcaquapluuia  arc.  & 
1.  Lucio ,  cum  i.  (cqiu  D.  de  aqua  quot.  6c  arlL  vbi  ius  aqux  conceiTum 
vni,  potcll  concedialceri,  (alito  inre  primi,{adcc.vcniens,exc.deiure< 
iur.cum  Gui.quirc(i(tit,  11.  quxfl.^.  Qu,6d(iduobusfimul  6x  neccfl 
fario (eruieadam,vaflailus  lidus,  primo  &potcndori  aderit,  ac  per 
fttbfticutumidpneumaiteriteruiec.  Dehisvidcpra:  cxceris  Speciife- 
toremincic.de  feudis,  ^.quoniam,verlic  VrtdtcimoqtktrJtur,  Contra 
IkccdiipucanclcholaiticijnonpoflcHeri^  vtquis  plura  fcuda  iigia  re- 
nc8ic4diuer(isdominis,(icqtte  vailallus  iigius  plyrium  aominoruffl: 
aiuntquc,(iconcrarium  feratvfus,  e^eeafeuda  ligia  impropria,  fed 
cum  re  ipfa  U  effeftu.admictancur  veraque  iinc,  illide vcfbis  frur 
fira  pugnanc. 

lamattidtnus  in  dubio  £eudum.ligium  non  cenferi,  niiicxpre(seid 
caucum&Kripcum  (icinconceffionefcudi,  in2nueftituris,cabuli(i> 
quc  fcudalibus,  GaWicc,  ^d^cu^A  &  iimilibus,  vr  notat  Baldusinc 
Inter  dilcftos, cxc.  de  fidc  inftrum.  Siquidcm longc  ardior  grauior> 
que  eil  obligatfo  ac  .''etuitus  fcudi  ligij,  quam  fcudi  Sc  homagij  £mpli- 
<as.  .VaflfaUus  ligius  debei;pienum  ydfalagiumy  vt  loquntur  noftrf  con- 
•{iietudines9acinpr<xftationc  hominij,  palUum ,  pileum ,  chirocccas, 
enfem, clipeum ,  fiecalcaria  deponic,ijfque  carec:  cum  flexisgenibu$> 
fupplicesiungicmanus,in(ericqttcdomini  fuismanibus,auc  Procura- 
(oris eius :  atque iurat  fc paratnm  viuere&moricum  domino,vtfa- 
ciebant  olim  Ambadi,  Soldurij,  &  cIicntcsiiQbiiiumG.i!'orum,apad 
Cxiarem.  Id  vcro  nou eft in  ficudo  iimplici  non  ligio.  Hmcikpe conr 
tentio  inter  Principcs,  an  hominium  fimpfcx  dcbcatur,  an  vero  ligi^ 
quodelim  Rcgcs  Gallixcontendebantiibideberia  Ducibus  Britan-* 
jiiar  Armorica: :  his  contra nitcntibus  fub  Carolo 7. Rege, 6£  Artuto 
DucejOntequcmDuxPctrus  vairallum  fcagnoucrat  Fracic? coron^. 
Quidam  fcholaftici  noui,  vt  Hotomannus,fcudi  &:  fiomagij  ligij  fcpa-  • 
^jicam  a  fcudo  iimpiiciipcaeffl  rcprobani;,  quaiicommcnmiam  &  du« 
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v^megloffis  CanonifbuFumitvdidhiClement  Faftocalis»  de  re  iud. 
vt  alienam  ifeadonim  itth^mdencia ,  pcr  quam  ooine  feudu  iit 
ligiai|i ,  omnis  fides  ligia ,  omnifque  vanaliusligms-,  atg.  ntuli  ie 

>  iurameiicofideIicads>&  cituli  de  no«afo'mia  fidelitacis^in  quibusiurac 
va/Iallus  ca  omma  quz  ligius  Iiom  o  poceft  iurare.  Aliain  id  congerunc 
plan^  reiiciend.1,  cilm  eis  vilis  gcncium  omnium>  recepc^que  per  DD. 
omncsc5munis  opinioplancucfidac,  ccrtacnim  reccptaquc  cft  apud 

-omnes  diflindio  ^dei&iiomagij  iimplicts^a  iide  &  homagio  ligio. 

Sexco  vulgus  interprctum  aic  feudum  quoddam  cfTe  rcdum  feu  ^J^^'^ 
proprium  8ciuftHm,aIiudefreimpropiium.Apf  ellan^fcudumrcdum^lJJ^^ 

'  iilud ,  quodpropciamfeudi  nacanun  habct>  cx  Iib.£.  cic.  48.  De  fcudo||l^ 
notthaoence  propriam  fcudi  naturami  fiuc  quod  re£bi  fcudi  &:  ptoptij  <  ' 

A  irc ce{ecur,lib.iLtir.i.in  fine.  Rcdi  fcudiproprijquc  mcntio  frcquens' 
cft  in librisfcudorum,vcluci  lib.i.cit.i.  §.  4.&rit.z.  &:lib.2,.  cic.20.cic. 
33.tic.59.  §.2.. &a!ibi  pairunhislibtis.  Scdquod  abijs  fic  confiindicur 
i-cudum  rcdlunijcum  proprio  vix  dcfcndi  poccft.  Vcrius  cnim  cft:  fcu- 
dum rcdum  A  proprio  ica diiFcrrc ,  vc feudum rcctum Hc  fcudum  vc-  , 
cus,  cuiuspofleJlio  rcda  &:iufl:acn: :  vndc  inhis  libris,  qui  inuefticur 
dcfuofeudorcdo,  poirclRocaiicum  mfta  ci  conHrmacur, lib.i.fcud.  ..  : 
tic^.pcrquosfiac  mucftjcura.  Nam  h  vicioiapoircllio  c[l,nccfcudiijn  'ct 
lcgicimumhc,cuncfeudumnon  ciHc£lum,  ncc  peu  muclbcuram  fic 
lcgicima  &  redlapofTcirio  feudi  non  rcdi.  Icem  iib.  2.  fcud.  cic.  2.  quid 
ficmuclficura,      vcro  va(Tli[lus,agitur  dcfcudo  camcra.-,  &:defcudo 

^caiicui,ahas  caucnar,  qua:  rnic  dubio  feudalunc  unpropr^a,  &  camcn  • 

.  TCvti  fcudiappellacionc&:  mrcccnfcncur incafuilliUiS.  Siffero  ,  Cum  >- 
jV  .{'uht^  fiujtribus  acceptionibus  qtitctis  valTallus  capoircdic,  hocc/l,  h  bis  :  H'r^ 
J.I  ccrannonas  (inccontrouerlia  pcrcepericcx  caucna,  hoc[eft,penu  '  - 
vcl  ccllario  dommi,  vcl  cx camcia.  Ibi  accepcioncs  vidcncur  clle  an-  -  " 
nujE pra-rtarioncs :  Qu.imquaiu fi accipias  deinucftituris  &  concelIxo-i|^  . 
nibus  feudi ,  pondus  viraquc  longcmaiorem  habebicille  locus.  Ncc 
«nim  fatcrcmur  duabu/aut  tribus  accoptiombus ,  (cu  prarn^uiou^^^ 
quiecis&paciii^cffici  redum  iufhmaqttefeuduQi:  cffidt«^5  ^i^us 
auccribus  inuedlptcis  ccrtum  eft.  Sed narcahas  picuius.  ,  .      •  W 

E  diuerfo  fendum  proprium  cft,  quod  proprijMri  feudi  Tdri  nafnra, 
condicionem&  quabcacemhabec:  -Qaod  cpmmunefeudiracionem^'*'^''^' 
^  nactttam  recinec  ex  cic.4  8.  lib.x.de  feudo  noa  haben  tc  propri  a  feu- 
di  nacutam,  &  cic.  de  natara  feudi  lib.  i.  cic.  7.  veluci  vc  in  re  loli  con* 
iiftaCjVCobmiiiiciamdecur»  vcgcacis  decur,  vc  dominium  dire^m 
*  maaeatpenes^daQC^  accipienccm:  yc 

.  fides  &:  nomjtnmum prp  eo  debeaciir>  vt  per  inuelHcutas  d  dominis 
habeatar^  n  ad  nxre^i^tia^ 
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y^^^fcudivclconfuctudo  idpcrmirut,  iS:aliamulca  qu.r  funt  dc  natura 
mfr^i.  ^eudi,  tam  cx  libns  nol>ns,  quain  cx  confuctudinc  rcgionis.  Pcr con- 
tiMnum  diccs  fcuditmnnpropriuin  cllc,  quoJ  non  h.ibcc  propri.im 
fcudi  natura:n,ncchabccfupradidas  fcudi  proprij  qualiMtcs  ;  vcluti 
fi  non  in  rc  immobih  fcd  m aliquapcrlonali  prarftationc  tantum  con- 
rillat:  cuiusgencnsjcrtfcudum  de  camcra,in  Iibris  noftns',  vt  lib.  2. 
fcud.  tit.2.§.Siver6,  &tit.  10.  &:tit.  58.  quod  eft:  cum  cx  xrario  & 
arca,  &  camcraDommi,  ftipcndium  ccrtum  vcl  annua  folidoruin 
prxftacioalicui  conccditurmrc&rtitulo  tcudi,  &  accip^icns  vafTillus 
fit  prohacannuafold.Tvclfoldataqu.i  naccipicin  tcudum.  Vndc  illi 
,  vairalhxquiparantur folidanismilitibus.apud Sigibcitum,Ochoncm 
Frifing.  &:  Radcuicum.  Scd non bcnc  comparancur  Baronibus:  qui- 
dam  c  nouis  cos  rcfcruncad Soldurios  vctcrunT^allorum,quafi  vox 
.yflA/.i,  (ic  vccullilhmum  noft:ra:gcntis  vcrbum  plp  ftipcndto  vfurpa- 
tuin,  quamquamfupcriusdidadeSolduriispaldm  ficiunt  cos  pluri- 
m u m  dirfcrr c  a  fcudo  dc  camcw.  Simile  cft  feudom  de  CMuens^  vt  ha- 
bcnc  vcrulliiibri&aathoresfcudorum>  velde  cfmiM,Tt.volant  te- 
ccntiorcs.Ciuenavclcaneua  fumicurpro  cdla  vinarii,pro  penu,8c 
horreoDomini,cxquibtts  annona  vaflallo  debctur,  certis  ftacti^ue 
^  fmim»  tcporibus,  fub  feudi  nomine  tg,  ciciilo :  Quod  fumptu  videtur  ex  ve- 
ic  iA^t^  ccrimiliriaRomanorum,  qui  mtlicibus  fuis,  pra:ter  «s,  aut  ftipen- 
dium>dabancannonam  frumcnci>  veleciam  panis,  hridi,aceci»  &  fi- 
mitium,  vcftcs  q  u  o  ]  uc  &  calceos,  vc  cricum  eft  in  Romanorum  hifto- 
ria.  »  • 

TenU  Fcnduim  autemdecamera  &  feudum  de  cauena  generatitec  ap«'^ 
{'^  pellantur,  feuda  (bldatae  vcl de  foldata,  a  vo ce  5o7(£«,quar  fignificat  fti- 
pendium.  Soldataenim  nori  tanti^ni  in  folidomm  przftatione,  (ed 
etiamin  vino&annonaconfiftic,vceftlib.  2.  tit.io.infine:  hjrcpro- 
#  priam  feudi naturam  non  habcnt, quia  non  funt perpetua ,  fed  mor- 
te  dancisficaccipicntis  finiunturdido  tit.  10.  Itcm  quiafiniunturcx-- 
haufto  xrano,  vclccllario,finccuIpaDiii  l.irtir.^S.dcjnorisfcudoriL 
Feudum  cnim  donatio  Cil  ta£U  vafiallo  pcr  Dominum :  At  donator 
,  '  tenecur folum  qu&ccnusfacere  poted,  dcdudo  ne^eat>  &  dedufto 
f  re  alieno.  1.  Diuus>de  reg.  iut  Inde  volunc  Incerprec.  impropria  fcu-. 
dac/re,"proquibLis  prctiumaucmerccsaliqua,  Domino  fcudi  prxfta? 
cur:nifi  fiquid  modicumhonorisgratiaDommofeudidcbeatur,  vc 
vulgo  ficFcudis  dc camcra  &  dc  caucna,  hodic  fimiles  fcrc  funt  redi- 
tus  in  pecunia  vcl  annona,frugibus  ccctcris  rcbus  confiftcntcs.qux 
pcrcipiuncur  poHldcnturin  fcudo  vcl cx fcudoalicuius  domini, 
cxprcdiis  fuo  fcudo  fubicc^lis.  Na.m  obucdioncs,  prxftationcs 
iuraca;cciadicuacurcirecx  cius  fcudo  pcndcacia  U  p£ofe<^>  ei^ue 
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fiibictVacodcmfcudiiurciSunt^enira  tcudadc  cius  camcra,  caucna, 
foldaca,&c.  *  r 

Adduncur  hic  fcuda  Guardia:    fcuda  Gaftaldiar,  qua:  func  fcuda  fWm» 
improprw,  vt paret  c:f coru  dcfillidcne,nam  Guardia^  nihiJ  ahud  cit,  ^*^**  . 
qiiaiD  cuftodia  cafhi  Sc  Jod  alicuius  ad  Dominum  feudj  pertin  en  tis : 
ciiius  bciciiftodiacomitdn^&dacuirvall^  dttilo  fcu^, 

ealege  vtpro  cuftodiahuiufinodipra:mia&commodacertavaflaIlus 
habcat:  vulgo  dtcirur  pnefedura,  vcl  Capitania  pcrpctuaiurefeu- 
di  &  domanij  poifidcnda.  Jn  pofterioribus  librisCodicis  repenuntur 
cuftodes  pr«dicrum  emphitcutjMMcum ,  necnon  EcdcfiaKicorumy  * 
ex  q  u  ibus  videtur  profedum  fcRHpFGuafdi».  Hi  cuftodes  praefhinc 
cuAodiam  caftri  fibi  commiffiV^^^ii^  omni  culpa  cenentur,  etiam 
lcuifliflna,  qua;  in  Reeits  caftcllis,  &  Przfldiis  captcaJis  efl,  vt  Barbat. 
Bald .  &  alij  tradunt,  ub.  i.  feudorumx.tic-z. de feudo  Gardiar.  ' 

Fcudum  Ga[laldiz,diciturfeudumprocuiadonjs.GaflaldusLon-  Fti,J,m 
gobardis  flgnificat  aAorcm  &  procuratorem  Vill?  &:  Saftr;,  fcu  Cuc-*^'*''^ 
tisaut  palacij  ad  dominupertincncisiQua:  adminiftratio  &:  cura  cxcr- 
cetur per  Gailaldum  iurc  &  cirulo  fcudi.  De  Gallal  dia  &  Gailaldis  fit  G4^im 
mcncio  fcpc  in  lcgibus  Longobardoium  &capicuhs  Caroh  Magni.  . 
Feudaigicur  Gn(laidi£'&  Guardi^funtimpropriafcuda,  quoniamia 
reimmobih  no  confiflunr/cd  fun6tioncm  &  adminifirationero  tan- 
tumhabent^  Sunt  fcuda  fun^ionum  &  fcuda  cemporalia,  nam  in 
prjfcns  cancum  cempus  conccduntur,  &ppflunt  cranfado  anno,auf- 
fcrri,di6lotic.defcudo  Guardia:.  Sxpcautcm  ficbac  vc  Gallaldi  cau- 
iam  poflclfionis  fibi mucarcnc poft aliquod ccpus , aii.ifla  mcmoria  & 
^batione  Gaftaldijc  &  Guarai;c,itavt  Gaft.-ildia  lurc j^^prij  rci]di,vc 
fuu  fcudum  redum  fibi  vcndicnrcnc  &  aircrcrcnr,vt  frcqiicr  s  cll  in  H- 
bns  noflris.  Huic  fimilc  fcic  viiJctur:  quoJ  Duccs,Marchioncs ,  Co- 
mu-cs&Calk-lIani  Domip.i  icudorum,quicrant  olim  rcmporarij ran- 
tum  Domini,  corumquc  tcutia  ccmporaria,  qu.ifl  Guard]c&:  GafLiI- 
di^,rubprimisRcgumnollrorum  tamihis  &  Ibrpibus:  cafcuda  hib 
Hugoiiecapcto  Rcge,ijdcm  Dommiiurcproprio,  &  vtpropria  fcu-  ^ 
dapollidcreccrpcrunr, &hbi  fuifquc  harrcdibus  pcrpccua  tcccrunr, 
patjcnrc  Rcge  Hugonc,  vt  cos  libi  dcuincircr. 

Porto  non  cft  omirtcndum  tcuda  dc  caucna,dG  camcra,& niaximc  f,«./„„, 
fcuda  Guardix,  &  Gaftaldjo:  fuiilcfcudain  curtc  Domini.  Fcuduni"» 
cnim,  vcl  dc  curtc  Domini  cfl,  vcl  in  curtg  Domini  cft.  quo:  alia  fcu. 
dorum  dmiho  occurnt,  vt  fcudum  fit,  vcl  in  curtc,  vcl  cxtra  curtcni 
Domini.  Curtis  vclcortis  idcm  cftquod  curia,  cx  hb.  i.  tit.  51. dc  Ca- 
piranco  quicuriam  vcndidit,  lun^fU^,  tit.  5.  lib.  i.inrmc  tituh,Curcis 
vrl  ouiam  hbtis  fcudoium  cfl  Domini  Caflrum  &  Palatiuni  fcuprx^ 


fendnmdt 
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DE  FEVDIS; 
eotittm?  Inde  Curtis  Domitiicata  oiin  sdificijs»  vel  CwtisNobili$ : 
apudrariptdres  ,  quod  GsllitetinentfLACour/uSei^eur,  UbaJJeCoitr, 
quaii  cohors,a  coifrccndo  cominedo  pecore,  vt^tt  Varro.  Curtis  Re- . 
gia,  Curds  Du^is^pro  Palatio.  IncraXiirtcm  fimt  fcuda  de camera,de  - 
cauena,feuda  Guardise  &  Gaftaldis,  cum  aliis  quas  intra  Domini  Cur-  - 
tem  coftitttU  erant.  ExtraCurtem  ver6  feudadicunturjpofTeifiones. 
&  prxdia  nobilia  valTallis  donau  fublcgc&onerefcudi,  &pci:  eos 
cwia  in  feorjQm  a  Curte  Ddminipofrefl^.  Cxteriam  in  Curte  velCuriaDni . 
rme.     locus  crat  caufis  &:  litibus  dirceptandts,  &  iundicudo  defienatus.  Pla- 
'citum  diccbatur,  &  ire  ad  Placicu^,  inde  Gallicum,  Pldid^pUL 
deTy  iudicefquc*  erant  vailalli  m»:es ,  qui  paflim  dicunrur  pares 
CvLnx,  U  pnres  Curtis.  Hincetiam  yulgo  curia  dicitur  confcfTus  iu« 
dicum,  vci  Scnacus.  Qiiidamaccipiunt  hic  Curtem  pro.iuri((ii^b-' 
nc  &  tcrritono,  ficquefcudum  in  CurteDominiexplicant»  Jn  terrL . 
iorio     lurijdiciione Domtnh  EtfcudumcxtraCurccm  cxplicant,  Ex. 
tYA  iurifdi^.oneS^Domm,'Qux  inteiprctatio  nitais  e£fuia  ^^imo  aliena 
cll  a  iurc  fcudorum.  .  ■ 

jycm}n0 .     £x  liac  fcudorum  mulciplici  diifcrcntia,  {equicuf  varias  eSh  d<M 
^^^"jJ^'jmnorum  fcudi  6c  vaflailorum  ipedes.    Primo  loco  &  ordine 
lor^t    ponuncurCapitanei  Rcgi^  vclrrgniqui  func  Duces,  dc  Ducatu  ali- 
fttd^s.  quoinueftitipcrRcgcmrcilicct,  lib.i.  tic.io.  a  ducendo  exercicu ,  vt . 
aiclfidocusylib.^.  Ecimol.  £c  Romx  olim  Duces  ordinum .  ideinde 
Marchiones,  qui  dc  Marchia,  hoc  c(l,  limice  inuefUci  func  a  Rcgc ,  c6. 
parancurHmirancisDucibusvcccrum»  Tcrcio,  Comiccsyqui  dc  Co- 
mitacurcu  prxfc-flura  a]iqua,runtaRcgc  inucftiri :  appcllancur  enim 
Comiccs,vcl  a  comitatu  Piincjpis  cui  icmpcr  adcrant,  vcl  a  pr^feftura 
&  adminiflrationc  alicuius  ora:  &:  Rcgionjs.  Supradicli  gcncralitcr. 
riominantur  Capitanci  Rcgis  &:regni,  tamctfi  Capitancorumappcl- 
btio  Ipccihcc  &  propric.  pcrtincatad  maiorcs  fcudorum  dommos,  fca 
jnaiorcs  Valuaforcs, qui funt  poft  Duccs ,  Marchioncs  &  Comices, 
quiquc  a  Rcgc,  vcl  a  Rcgjis  vallallis,  (cu  Rcgalibus  frudi^  fupfadictis 
m         prxponuturplcbi  alicui  gubcrnand.r.Hos  quidaputant  clTcB^roncs, 
(idell:,  graucs&:  pondcris  magni  Viros)nccnon  dommos  Cailclia- 
nos.  Inquc  omncs  dicuntur  V.alua(brcs ,  fcu  vallilli  maiores,  quafi 
Rcgis  6j  rcgni,  valTalli  maiorcs.  Qui  autcm  ab  ijs  fcuda  accipumt ,  .3c 
tenenc  ,  vocantur  minorcs  Valuaforcs,  fcu  Valuaforcs  fmiplicitcr. 
Rurfus  qui ab  his  Vaiuaior;bus  fcudatcncnt, hmt  vall^iUi  ,auc  valua- 
fini,  vc pallim coDigitur cx libris fcudorum.  In his omnibus ,  Domini 
Scnioris  appcllano  genciahs  cft  adomncs  fcudi  dominos ,  vc  va{^ 
i.ilh.ippcllacio  gcncraiis  clladomucsqui  fcudum.ab  aliotcncnt,  noii 
quodfincin  vaiiiiodoinimfcudi,  (St.vaiacius,inilrumcntaquc  ccn- 

•  lcantur. 
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DE  FEVDIS.  ijj 
leaator^  vt  qiiidam  leoiterdixit:  Osd  qo6d  fenjitiufn  BC  coinitatom 
debeant  domina  Hocenim  ligDifiicat  vaffi  dc  vallidli  nomen,  «lam 
ComitesproVafTallisapud  Tacitum,  vt  pro  Co\dvttij%,  aml>adis,  •clien- 
tibo$}deuotis,apu(l  Cxfaiem.  Hodie,  vtoiim  MediolaniArcs  func 
ordines  eorum  qoi feoda  tenent.  Prim us,  Capicaneorum.  Secundus, 
Valuafotum.  Tettius,plebis:qu£ feudaquoquetenetconrra pritnam 
fcudd^mnaturam^  vtdiximus-iideo  capirationein  Rcgi  pendir,  vul- 
go  bannum  &c  iieribannum,  vicemilitari^opetae.  Ad  huncmodum 
teuda  plebis  non  funt  milicaria,  nec>  Si  vis^  nooilia,  fed  mage  iimt  feu- 
da  fun^onum,  ii  propiiam  feudonim  vim  &  natonuii  reipidas. 
Capitumrdiqoorum  vndecim 

 pendentoptMtmafn^Uftmns^  , 

Feodoniro,         Ingentes  • 

prorcilTts  (ludijs  &  laboribusmeisperaijpaayqo^Cvtinam^Dcus 
Opt.  Max.  dedttcat  m  vUs  pUnas. 

FortalTc, —   Quinafperaluno, 

^      Confilia  m  mehuf  referet,fra6iumque  fouehtt, 

Bonusaudicorignofcctaccrbo  doloriylegniticm  ££iacrtiamiaelu^);a^ 
'  bxlcm  cjulibus  mgcnijs  inuaenci. 
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TR AGT AT VS  DE 

.CONDICTIONE    INDEBITI,  • 

CVM  U  fRAT£R,A  FRATRE, 

Ondictiohis  appcUatio gcncralis,  continet  aaiones  _ 
omncs  in  pcrfonami  9.  appcllamus  Inftit.  dc  aaionib.Scd 
hiccondiaioaaipicurftnaiuspro  icpctuionc,proaaio- 
neinpcifonani,qu4conaicimusindcbitc  lolutum,  pro  a- 
aioncconJfeitiiini.is  quoquc,  Inftitut.quib.mod.rc  cotrah.  oblig. 
ricaccipiturinrit.accondia.caurada.  caufa  non  fcquta^tit.  dc  con- 
diet  obturpemcaulam,tit.dccondiahnccaura,cic.dccondia:  cxlc-^ 
gc&limibus. Quiautcm indcbitum acccpit,rc oblig.uur,  quia de  ipla 
•rcquam  acccpitrcftirucnda  tcnctur  aaionc  p9r(on.ili,§.  vlt.  Inftic. 
Quibmodrccontrah.  oblig.  Qunficx  mutui  dationc,  pcrmdc  ac 
fi^utuumaccepiffct,§.itcmiscui,Inftit.dcobiig.quxcxqu.j^^^  • 
traau  Idcircoindcbitum  nonuUi  dixcrc  promutuum,  icdabufiuc,  iMnmn 
qniamutaum.vcrratur  tantum  in  quantitatc,  vel  ijs  rcbus ,  qua-  pon- 
iae, numcro,  mcn ; um,  conftant,  funt  in  comrncrcio ad  pondus ,  ad 
numcnim,admcnrur.im,  1.  2.  D.  dcrcb.crcd.  Indcbitum  aui^m^,m^ 
debitiquc  condiaio  non  modo  pcrtinctad  quantitatcm  mdcbltc  to- 
iutam, ied  eciam  ad  fpecics  ccrtas  fcu  corpor.i.  ccrta  retum  omnmm,  • 
timmobilium  quam  immobihum  indcbitc  fillutamm,  VC  parcC  cX 
muIt.shuiustitulialiorumquctitulorumlocis,quibuspcrcondi^^^^^ 
ncmindcbitircpctitutfcruus,vcftis,rundus,poircflio.&fimiliam-. 

E X  qlio  efficitur,  quo fdam  ftiiftri  tcntaffc  indcbitum  &  indcbiti  j„uin 
conduLncm  inrtar  ^  vicemucui,pcrrincrc  duntaxac  f  -^/^^ 
indcbitc  foluram,  nonad  fpedcsvclcorporaccrca,quafihaccnondc- 
bcant  cond.ci  &  repcti  pcr  condiaioncmindcbici, qux  pctfonahs  a- 
ftio  cft,  fcd  Pcr  rc.  vmdicationcm,  qua  Dommus .qui  rcm  mdcbitc  . 
d.dit&tiad.dit,c..mvindicatabv:cipientc&pofl^^^^    Quarvm.  . 
dicacioiongcpotiorcftadtioncpcrronaUvclcondi&onc^^^^^^^ 
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DE  COMDICTIONE' 
inrem  vmatineare.oimies  credicoresaliospofleflbrisaquo  res  pe^ 
nxaty  condidio  Sc  aiStio  inperibnamnonvcique.  Addunepnecerea. 
qu6d  nemo  ercan^  rei  rux  dominium  amiccic,  fed  maneac  (emper  do- 
minus»K'  SLprocucacoc,  D.  deacq.rerum^dominio ,  1. 5  J.  rubcui^  D» 

.   de  condij%.cau£i  daca,  decy  nde  qui  per  errorem  tradidic  indebic^  reni'' 
£uam,eius^ominium.nonamific ,  ideo  vindicabic  mclius  ac  cnciiis,.. 
qulm  condicec,  arg.  lcgis  Dominus,  D .  ho c  tic  Fruftca» inqnam ,  hoc 
tcntarunc ,  naro  id.brocardicum didzi.  Sipro curacor,  genetalicer  &c 
etfiisc  loquitur  de  eo  quiignorans  fuam  rem  eifc,  eamemic,  conducit^ , 
pignori  accipic  vtalienam :  vel  pucansfenon dominuni,  decedit  per 
errorcm  pofle(Iione  &  dominioreiru2e:exhocerrore  non  amittitfuu 
dominium.  At  vcro  in  folutioae  indebiti  error  huiuiiaiodi  non  cfl^ . 

.  '  Ctd  tantum  iii cau/adcbendi,&in cauni'obligationis  crcaCttr:  Putabam 
sae  cibi  dcbere  equum  iUum,  homine,  fundum,  licct  re  veri  tibi  nihil 
dcbercm,crrans,nunc  tibi  folui  vr  mcliberarem,&  tc  dominum  vlcrd 
fcci  pcr  cradirioncm  & folurioncm,  cgo  non  vindicabo  dcmccps^  ve- 
1 11111  condicam  adioncperfonali,  a<5lvonc  candic1iria,quc  in  hancrcm, 
in  hoc nc[^otiiini  iurc  ciuili  prodicacll,  d.§.is  quoquc.  Nsc  tj.mcn  in- 
^cior  in  re  luaiic  pcr  cirorcm  cradita,  &:adhuc  cxtante  nccconlbm- 
pta  pixfcrri  condiccntcm ,  quianon  abijt in  crcditum ,  ncque  hic  cft 
contractus  fcd  difliadus  magis  a  contrario  fcnfu  lcgis  Procuratoris,$. 
planlfD.dc  tnbucor.  j^^odacradubiumcfl,vcmonuxadi.uCod.de  * 
adion.  cmp. 

^  3  „.      Ccctcrumcondidio  indcbiticxbono  &a:quo,cx  naturaliiquitate 

iodikk»    delccndit,  naturalitcra:irimandaclf,  1.  Nam  nocnatura, l.lndcbiti,  I. 

•y*^  Si  id quod,  l. In  fumma,  I.Hxc condidio,  D .hoc tic.  cum  1.  Si  6t  me^ 
Titiumj  D.  dc  rt^b.  crcd.  Non  d\  cx  lege  iz.  tab.  aut  aha  ccrta  lcgc, 
edido,  plcbifciro ,  Scnatufconfulto ,  conihtucionc :  fcd  cx moribus, 
iurc,&  vfu  communi,ex  prudcncum  iiucrprctatione,  vtca:ter?  con- 
didioncs,  qu2C  gencrahtcr  &c  latius  ad  condidtioncm  finc  cauia  rcfcrri 
pofrunr,  & ad rarionem  didx I. Si^ me  & Titium ,  Quisres  mea  ad  te. 
pentenit,  At<juepenes  te  ejl  fme  coftpi  iufii ,  esm  k temihiftidi  bomtm  (S^  teqitS 
Noncameneftbonxfideihxccondidio, quianon  enumeracurin. 
S. Adionum,  Infticuc.de a£tiohibb  Qu^muis  multia  ex  bono  &  zquo», 
non  ex  ftri&oiurein  hociudicium  veniant,pinguiiU&  mcliiis/qu^ 
.  in  (hri^  iuris  a6tionibus,  vc  ex  hoc  cic.  paifim  colligicui;  ' 

Cpnlini»  exvariadiitin£tione  &.condidibneobligacionisnacncafis  U. 

md*iifi   ciuuis,  vaciac  (ixnc  (pedes  tndebici,&  ^uclQ^  indebici  condi6tiones.O* 
^^^g^^^^^>^^'^^^^^^^"^^^^^vdnacumlis  &  auilis  fimu]. 

^ltd'    ^^^^  nacttcalem  ubligacionem^ictmus»qu«  fol^  nacucalis  sequicacis. 

ft^M    vincub  fuiHnecui^  i.S  cichuj  jf .  nacucalis,0.deiblac  &  nanicaie  debicu: 
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quodnituraquidcroluKTquri  cil:,l.Si  noxali,p.(lcpccul.  Sed  vinculo  ^^^^j^^ 
ciuili  dcHicuicur,ncccHit.ircrolucndi  nonaflringitjnccciibuicius  per-  hl^a^, 
fcqucndi  in  iudiciordcniquc  pcr  ludicc  pcci  non  poccft  quod  nacurali 
tancuinobligacionc  dcbecur,  1,  t.§.  fi  idquod  nacura, D.ad Icg.taLcid. 
Eam  ob  refn  in  iurc  &  in  iudicio  ,  crcdicor  non  cfi:  cui  nituralrccr  tan- 
tiim  dcbccur :  &  cum  bona  obligaci  vxncunc ,  mccr  crcditorcs  eius  ri5 
adnumcratur,I.Crcdicorcs,  D.  dc  vcrb.figmf.  Naturalcm  vcro  obli- 
gacionemnonincerprctamur  ex.prgnxuo  lurcnaturali,  vcloquncur 
DD.ncccxbonk  moribus  naturalibus  limpliciccr,  vcaiuncPhilofo- 
phi,  ncccxprincipijs  nacuralibus  &: honcftatcmorali,  vcaiunc  Thco- 
logi,  qux  tria  ferc  in  idcm  rccidunc,  contintncquc  omnia  officia  qux 
homo  homini  debcc  cx  racionepiccacis  ,honcftacis6£  charicatis :  flc 
bene£iaenci1>enefacere  nacuraUcerobligamar,  1.  Sedecti  IegC|^.con-^ 
iiiluir,  D  .de  pecic h^red.  Sic hoiDmeiiibeiiefido  aUfici,  hominis  ince^ 
reft,  LSeruus,  D.de  {eruis  exporc.  De  ea  naturali  obhgacionc  qux  k- 
tiiispaceCyhocloconon  loquimur*  ecuquidam  ex  nouis  diuinarint' 
Sabinianos  nacucalem  ob]igadonemVippelIafre,quocies  nacuralts  8r 
hone(bcancilmaliquaradOjac^)!tw«dukicashos  adaliqttidobhgarec,  * 
iicquc  pupillum nacur^  debere,  vt alio  loco  dicemus.  Sed  in  iure  ftn-^ 
Qaas  6r  magis  propn^  nacuralem  obligadoncnidefinimus .  qux  proH- 
ci^cicur  cx  iurenacuralt)eoiwMC«ri0,vcaiunc  Incerpp.hoc  eft,ex  iure  gcn^  ^^^^  j^»* 
dum,vdiurehuinanoapudLiuium,ex<^«to/^4/#,  vtarac  Theologi, 
quod  eO:  clim«x aliquaypadiohe,  vel  ex  ip(b  ncgocio  &  rc  ipfa ,  vel  ex  *  ' 
verbisobhgamur«(cd*nacurahccrtanciimadquiddandum,tacienaiuDy  * 
pnc(bindum-,i^  Cil^amplius,  D.  de  reg.iur.  Vbi,  Is  naruri  dehet,  quem 
tmvgemkmd.ireoportetyCWH5fidemfecMijimiu,  Ideft,qui  quodamiUro 
nacuralis  xquicadsnobisobtigacusen;,  qua:  canicn  in  iure  6c  indido 
nuliam  adionem  panc:  qoia  duile  ius  ad  Polidcsc  vicae  ftacnm,nc  mul-'  . 
dtudine  htium  diripiacuc  re^iciens,  noluicex  omnibus  ncgotijs ,  auc 
¥€tbis  pafTim  Sclcuitcrnimi5,nafciobIigadones,a^ones,htes,lScie-: 
dum,D.de  JEdt^ed.  Cercoscoiicra^his,  cercaquc  negoaa  felegic,  ex 
quibusYohs  homines  efficaciccr  &  ciuiliccr  obligarcnturrcarceia  iie*< 
gjptia,  jida,  promidainfolonaturaUruodatu  &nne  reliquic,  neque 
ijsciuilcvinculumcvbligacionis&r  adlionisadicdc:  vndevuigo-didcuff 
cx  talibus  ncgotiis  naturalcm  tantum  obligacioncm  oriri,  noh  duile?  c»mie>ii 
veluci  incer  pacrcm  &:  filium  inpacris  pocclbce  poficum,intcr;duos  thua  n-<.> 
fracrcs  filiosfam ,  inccr  dommum  &:  rcruum,non  cmilis ,  fcd  naturalis  ^***^*^ 
tantumobligatio  contrahiturcx  quocunquc  ncqotio  vcl  concradlu  ^JSt.*^ 
intcrcosgcfto:quarcinccrcosnulJalis,actio,iniurcpcticio  &  pcrfc*  *. 
cucio  cire  potcft.  Excmplum  habes  in  noftra  1.  Fratcr  a  tratrc.  Itemii 
^husfam.  nuicu  uoiaccepic^Uccc  ab  excran  co,  id  dl,aoji  pacccy  non  it»* 
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tiCj  nec  alio  ciufdem  familia:,  obligatur  tantum  nacuralicer,nofi  clul/i- 
tcr,  1.  Quia  natuialis,  D.  ad  S.C.  Maccdon. 
lim.  Icidcm  in  iurc  ciuili  hx  conucnrioncs  qua:  non  valcnt,ncc  obliganc 
ciuiljter,  nifi  ftipularioni5  vincuioftimata:  Tmr,  vc  fidciullio,  nouatio, 
padum  dc  vfuris  Tolucndis,  &: alia:,dc  quibus  diximus  m  1.  Si  cx  prctio, 
Cod.  ficcrc.  pct.  Ha:c  li  carcant  ftipulatione,  naruralis  tantum  obli- 
gaciocontrahitur.  Sinjilircrcx  pa£lis  nudis  folani  nacuralcm  obliga- 
tioncni  onri,  fcribunc  DD.  fcho^fric],  quianon  valcncadagcndum, 
fcaat-i  cxcipicndum,I.luriigcntium,  §.rcdcumnulla,*D.  depaif^.  Ecd 
vcnus  vidcarurci  nudorum|padorum  gcncri,  cui  planc  nulla  fubcft 
caufa  oblig.mdi,  ngc  naturalcm  obligationem  inenc,vt  probaui  ad  cit. 
dc  pad.  Alia  cxcmpla  naturaJis  obligacfonis  vidcndarunt inl.^.  In. J. 
13,115?  J.i^.  in  princip.&S.libcrtusJ.iS^.l.^i.S.riinca,  1.38.1. 59.1.^0. 
1.^^.  l6if.  &l.vlc.  $.vlc.  D.decondidindeb. 

Quamuisautemnataralisobligacio  (bla,non  valeat  ad  agendun^, 
habct  tamcn  al  i  qu  os  e£Fe^uSj  nam  id  quod  natuni  debetur,etiacn  ve* 
nir  in  compen(atioqem,  L  etiamy  D.  de  compcn(at.  pro  natorali  obli" 
'gationefiaciuirox  ^latus,  tenetur  quoque  ciuilitcr     pro  ca  pignus 
datum  valct,].natiiralitcr, D.decondi6):.indebiti.  Valetadnouan- 
dumquianaturalisobKgatio^transtundipotcftin  ciuilem  efficaccm* 
queobligationein,!.  i.'D.  denouat.  exeaconftitutum  reft^fit^l.  T. 
>^  debitum,  D.  de  conflituta  peccmia.  Vaiet  ad  excipiendum^  vt  in  1.  4 
' .  iun{gentium,^.fedcumnuUa,D.dcpa£tis.Sicatadretinenflttm>quia 
fi  qmd  ex  ea  debccur,  peci  quidem  in  iudicio  non  poteft,  {ed  ex  ea  To- 
lutum,datttm«tradicumucrccincnir,  I.fratcr,  hoc  tit.  alijfque  lods. 
An  vcr6  pro  eo qaodnobisiuAc, vulgo  m  confamtia,  dcbetttf,  fed  de 
eoageicnonpouumus,quia  vclprobatio,  vela^lio  dcficit,  reteittio* 
ncvciliccat,  tutumque  fit  infpropoli&antmae,  vide  fcripta  vulga- 
ria  Theologoram&Caruifljrum.Excainterprccatione  vcl  fignifi- 
cationc  naturali;  cantum  obligationis  intelligimus,  nacuraliccr  debi* 
tum  elTe,  quod  duiliccr  indcbitu  c(l,  acnatu  ralitcr  indtbitu  cfie^  cum 
nu  Ila,  ne  naturalis  quidem  obligandi  caufa,  rubcli; 
Cimth     Ciuilis  tantum  obligatio  cft,  cui  naturalis  ratio, arquitas.  &:  dcbciu. 
untim  0'  dicauiaiufladcc(t,fed  lbIo&;  nudo  iurisCiuilis  vinculo  fulHnecur» 
'^•«»»'  cxeoqiiefolo paritadioncm. cxcmplum fuit olim in mutui cautioni- 
•  bus,nudis  &  vacuisanumcracionc:  ex  quibiis  adio  &:  cxccuno  cO, 
nifi  dcbitormtrabicnnium  a  die  caucionis  numcrandum  cxcipiat  (c 
pccuniammutuam,  (nectamen  fibi  numcracam^acccpturum  Ipopon- 
dilTc crcditori  futuro,tit.  dclitcrarumobiigacio!!.  &:tit.  dcnon  nuin. 
pccun.  Is  quoquequipcrdolum,  vim,  mctum  vel  .ilias  iniuftc  quid 
gclIityCoauAXic^  auiU^cj:  caacum  obii^acur^  nou  nacurakteri  quia  na- 
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turalis  iu(tida & xqmtas  defidt,  vreft in  dc.  dc  excepc.  Itb.  4.  inflir. 
Idem  de  eo>  "qui  cum  re  vera  nil  pl.ine  debcrec ,  iniufte  pe»  iudicem 
rolueredamnacuseft^is  iutc&  ciuilictrcanctlm  debccexiudicato^fcd 
nottdebecnaturalicer^noc.  in  1.  Iulianus,D.  decoodi^h|mdeb..lioc 
modo  didmus  duiltcer  debicum>  ex  quo  dacur  a^o:  indebiciim  ciui- 
Itcer,  cx  quo  non  dacur  a^o. 

CinitisftenatutalisfimttlobltgacionalbicnrezpIcno,iuflo  &  legi-  ^^^J!*^/^ 
Cimo  cooctafttt  acquencgodo,puc^empdone,locacionea]ijfque  iu>  «hhrAtii 
rirgenciam»  Aciuris  duilis  concra^bus,  qui  re>  verbis,  liceris,  conien- 
inpcrfiotuncur :  £z ijs  ciuilicer ^ naturaliter  dcbcmus.  Quemad-^ 
modum  cconcrano,duilicer&  naturaiiccrindebicum:,  quotics»  tiim 
duiiis  tum  nacuralis  obligaciofimul  deHciuac :  veluct  fi  h\£b  piitan$> 
oiedbiccncum  dcberc/cum  cxnullaplani^cauiadcbcrcm,  ca  ribi  deu 
direlpromin,  didturindcbicaiuribuspecunia, vtinl.5.1.  ^.I.u.l.i^. 
1. 19.9,  x.l.fipuccm,!.  a3.inprincip.l.45.infincaliirque  locis  fimili- 
bui^  D.hocdt.  Quibuseiciaailodsczempla  func  de  indcbicc^  foluto 
per  errorem  hdti,  rt  fi  quts  nominc  fuo>  dcbicum  hxreditarium  fol- 
naCyialfbexidimansfeiuercdem:  vcl  exiflimans  cfTc  ceflamencuniy 
quod  non  cH,  cx  ccflamenco  foluic,  hic cicra  dubium locus  eft repeci- 
doni :  Quim  non  ica  facilc  admitcunc  Intcrpp.  fi  pcr  crrorem  luris  fo- 
lucum  fucric  indcbitum,  rcluti  ficum  intc|;ia  lcgata  iurc  ciuili  non 
dcberencur,  lcd  cxijj  aiiquid  dctrahi  poflcc  pcr  Lcgcm  Falcidjam, 
nihilominusharrcsintegra  dcdit,  crrans  iniurisrcgulis,is  non  condi-  ' 
cit,  vcncccondiciturinfimilibuscxcmplis,!.^.  l.ii.  5.  J/bcrtus, 
D.  hoctit.  Alijsincontrariumcondidio  datur,L  31. 1.  40.  §.  fipars,  I. 
45.1. 55.  &:1. 59.  D.cod.  Sic  in  noftra  lcge  Fratcr  a  fratrc,  ignorantia 
iurislapfus  fratcrdcbitor,  quod  cocum  dcbicumnaturalc  fiatn  loluir, 
hocrcpctit.  Vndcparctnon  vtiquecertumcfic,  quod  vulgo  lcgitur 
in  gloilis, indcbitum  pcr  errorem  fadi  folutum  condici,  pcr  errorcm 
iurisfoIucumnoncondici.Adhibcndaigicureft  difiuidio  vcrum  ci- 
uiliccr&nacuraliccr  fimulahquid  omnino  indebicumfic,  hoc  diccs, 
quocumqifccrrorcfolucumcondici,  eciam  pcr  fcientcm,  vt  alio  lo- 
«o  docui.  An  vcro  ciuihccu  tantum,  vel  nacuraliccrcancum  rcs  inde- 
bica  fir .  dc  quo  ibidem  fcripca  vidcbis.  Rurlus  animaducrcendum  eft, 
ancalcfitdcbicum,  cui  obiicipoffitcxcepdo,  velqua?ficperpccua,  vc 
S&l.a4.  S.  indebicum,  D.hocdc.velodiofa,  &  odio  credicoris 
incroduda,vc  eft  Maccdooiani  excepcio :  vel  fauorabilis  &  in  dcbico- 
zisfiuioremdaca^  vcinl.  Qui  czccpdoncm  40.  D.  hoc  dt.« 
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,f      Afdcanus  lib.  9.  QuaRAioniim« 

h  . '  ;^  ttt6ji'oJ}  mmmipatmeifolmt.Qj^ftHtm  4»  rtpeterepojiit^nef- 
j^^siim  pondit,  vtiijuc (^uidem pro edparte,  quA ipJepAtrikeretextittjfety re^ 
petitmmm,  Pro  e£  ^ero,  quafrMterhares  extttiffet:  ttA  repetitHrumy  fi  non  mi^ 
nusexpeadiofroMdfirAtremfemeaiJJet,  Ndtnrslem  enimohlig4»io»em qu^ 
fuiffet^  hocipfo fuhlMmvideti,  Quodpeculifpdrtem JrMerptamfnfitnsi  Meo 


vtpprdlcrAtMmflio,  eidem^eiebitorifutffet,dednffio  hmm  deiiti  i  jHtm 
exeoperitjdquemAxirnetofeqnenseffeeifentenHdyqudm  tulianus  probdretzp 
extfdneo  quiddebuiffet:  EtMheopoftmortem  patris  exaSiHeffet  '.tantuiudiGt» 
eumfamilii  erafamd^  recuperaturum  a  cohxredibus fuijfe,quantims  abbis  cre*^ 
ditoraStieni  de peculio  confequipotuiffet.  Ivitur ft  re  inteffrH  familia  erc'^qm^ 
de^^atur,  itapeculinm^dimdi^ipnim  effe^  i/t  aiLauantitatem  eius  indemnis  A 
cohMrcdibus  pr^fletmr,  Potro  eum  aitem  aduerjus  extraneum  defendi  op0r* 
teret,  longc  m.igis  in  eo,  (^uodfratridebmfjet,  indemnempn^Undum.  Quffitum 
cjij  f  patei-Jilio  crediderst,  ijfse  emdndpatus  folnat:  m  repeterepofiiti  Jt^osfm 
dit.Simmex pcculiodptsdpMtremremsnferit:  nonrepetitnrum,  Nammanere 
mtural em  obU^ationemtjMr^mento  ejfe^  quod  extraneo  agente  intra  annum  de 
peculio  dcduceretpster,  qn^jiiijilins  deimjfet,  Contra^ppdter,  qnod  pio  de^ 
buifftt,  eidem  emoncipatofomertti  nomrepetet,  Nam  hicqnofne  mmm  jmml 
*rdemohl^ionem,  eodemargnmentoprobatur,  Qupdjitxtraneut  intrAm^ 
numdepiSilio»at,etiamciuodpater  eidebuiffer^compiitetw.Eidemq^ 
ftextraneus  Sm»  exh^redato  Jilio  foluerit  id,  quoa  pater  ei  debnijj^ 
9.  Legatifatis  accepi :  ^  ciim  fideiujjormihs  foUuJfet^  SppMk  sndebitnm 
JuiJfelegatttm^pjoJJeeHmrepetereexiftimmit,  . 
'  Pamx  poceilatis  ciuium  ^ofnanoruin  in  filios  non  emancipatos 
CT mulos vnus  hic cfFcftus  efl,  vt  qiucquid  ^iiusfiun  acouirir ,  gcnr, 
habec,hocnon{ibi,rcd patri  habere,gererc>  acquircre clkii^cur,  &c 
quod  fihofam.dcbccur,  hocpacri  llarim  acquiratur,lPlacct,  D.dcac^. 
iixred.Romanorurafiliifam.  nil  habcncproprium,vcaic  Dionii.Ha- 
QlY^atio  licar.ini.quiapaccrcapuceftfamiliar/ubquo  fihj  &feruiconcincnrur. 


ti0tn*  viuunCjfpiranr, !.  Nam  &:ciuium,  D.  dchisqui  func  fui  vd  alicni  inr. 
«frcMfw  &hhjpcrfona  cadcm  ciim pacre,I.vk  C. dcimpub.fubrtituc.  Idco  lis 
/imteiitfie  & adio iurc  ciuiU inccr  eos  nulla cft,l. Lis  nulla, D. dc rc  lu dic.L S crui  &c 
ftmtlM,   aUjjD.  dcfurcis,  propccrcaquodadioni.s  matcr  ciuiUs  obligatioinccr 
eos  non  concrahicur,fcdnacuraliscancum,quxnon  pancadioncm, !. 
[AdionessD.dcadhoa&oblig  SipacecinBkumtiuDUigereCyin  fcipfum 

.  •  •  -         "  "  ^  liugarcc. 
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iU3garer,'d.l.Serui.  Hac  ratione  ciuilis  obligacio  6cadio  e(Ie  nequit 
inceWuos  fracres  fimul  pofitos  in  facrispacemis,  non  eniancipatos:  Ci 
concrahant  fimul^  vel  inuicem  quidfibi  debcancnulJa  ciuihs  oblig^io 
nafcicur.  lus  CHiilepoceil  fbicuere  cantum  de  fuaciuili  oblig|cione>  vt 
non  concrahatur  incerpaerem  &fiiium£uD.  incer  dominum  &{ertti!, 
incer  fratres  iilios6an^(ed  aaruralem  incer  eos  obligationem  feu  na- 
turale  ius  toliere  non  potuic, $.Sednaturalia>  Inftic.de  iurenacurall 
gencium  U  ciuili,  l.I  ura,  D  .de  reg,iur.  Qiua  nacuralis  raeio  &  zquitas 
padorum,  concraduum&negodorumad  fidem  folikn  refpicic,  &  ad 
nacutalem  iufticiam,  nec  perfonas  didinguit  ex  racione  &  iure  pacrise 
vel  dominics  poceAacis,in  ciculis  De  ijs  qui  func  fui  vel  alieni  iuris.  In 
co  fundamencum  eft  nacijralis  inccr  cos  obligacionis,  quamiiis  ea  iurc     ,  . . 
ciuili  deficicur.  Haccobligaciopcrferuumaucper  filiumfam.  c^mx^iz,^^^ 
procinus  crariiicin  pacrem , ciqueftacim  acquiricur  ex rationc didx  1. 
Placcc,  deacquir.haErcd.  qux  lex  forccjmpcrfcila,niri  dc  omni  obli- 
gacioncloqucretur,nifi  oranis  obli^atio  cam  ciuilis  quam  naturalis  * 
pcrfiliumfam.  acquilita,ilico  in  ipfum  patrcm  tranftribcretur.  Qui 
contra  fcntiunc  nouiDD.  haufto  cx  quibufdam  vetuftis  errorc  ,  in 
arctum  coguntdidtam  1.  Placet,  camquc  volunt  obtincrc  in  ciuihbus  ■ 
Cantumobhgationibus  pcrliliosfam.qua:licis,non  autcm  pcrtincrcad 
caquaripfis  naturahtcr  tantum  dcbcntur,  hxc  nolant  patri  acquiri.  •  . 
lado  h uiufccraodi  malo  fundamcnto ,  noihamL.£raccr,corf umpuat-  " 
&:  conturbant,  vt  cx  fcqucntibusapparcbir.  ' 

Rurfus  prf  mittcndum  cft  pacrcsi^am.farpc  filijs  fuis  &  fcruis  conceC  p^^j;^. 
fiftc  pcculja,  hoccft,  pccuniam,mcrcem,  aliamvc  rcm  mobjlcni  auc //j(/"*n»» 
immobilcm  dcquafiiijpoflcnclibcrencgotiari:  difponcrc  &:  contra- 
iicrc,  nonramcn  donarc:  Pccuhumcftjquodlcruus  &:  hhusfam.ha- 
betfcparatum  abonis  &:  rationibus  patcrnis,vcl  dominicis,  non  tame 
alitcr  quam  cx  domini  &  patris  volunratc,  vcl  exprefsa,  vcl  tacita,!.  4. 
in  princip.  &:  §.cx his, I.5.  §.pcculium,  D.de pcculio.  Aliquando  cnam 
filijfam.  &  fcrui  fuaparlimonia  parabanc  fibi  peculia,  fuum  fraudan-  ' 
tes  ^eniHfny  vc  aic Tcrcnc. modopaccr concc/riflcc,  I.Pccuhum,^^.  D. 
dcpccul.  Pecuhj  fui  adminiftracioncra  hberam  habctfiliusfam.  pro- 
prietatcin  pater, I.Perferuum, ^.i.  D.deacquir.  rer.  dom.  &:  tJt.  dcpc- 
culio.  luouead  nucum  pacris  veldomini  aufertur  leruo  &fiiiofam^ 
qtticunc  aicicur  exftfcidtMtns  apud  Pkutmn:  PMreaucem  defun^bo, . 
ia  eittslizredioicemanenc  (eroorum  &filionnDfam.pccuIia,canquam 
alizreshstredtcan^,  l.Cectttm,  God.fiun.erci{cundar.  Indc  peculium 

peculij  iura  ijs  canubn  compectmt  qui  liincin  patris  vel  domini  po^.  ' 
ieitace,  neccaduncinpacremfamii  Pacerftm.  D.  dis  verb.  fignif.nifi 
cdm  impropzic  &  abuuue  p^culinm  aliquando  appellacmg)ufiUa  pectt*" 

Ooo^      '  • 
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niaqux  prxfidijlocoreponkur,  vcdamfeniettirinta^ba,  U  vehtt  ic<- 
paraca  ab  ahjs  bonis ,  quomodo  accipitarpeculium  in  1.  Si  cgo,  9.%.CX' 
ceruiOj D.cieiurc dorium,l.Sichorus,79. §.i.  D.dc lcgar.5.  '.Cogijid". 
inprincip.  D.  adTrebclIianum,  ficCftr^  peculi,  hoeci\,  rei tamilians» 
Virgilio    HoraciO.  JBadiilindkioprobacpecuIijfignLficationemnon 
.  cofudi  a  l.C.cis.necaccipigeneraliter,vt  molc  dixit  Valla  Gramaricus. 
Iftudautemadnoftramlegcm  pcrcinec,  quod  peculij  puoprictas  & 
7«^  am».'i  dominiumcumomni  iurc,cum  obligationtbus,  tam  ciuilibus  quam 
naturalibus  cxpcculioproHcifccntibuspcrtincnt  ad  patrcni,  eoquc 
nw^MM.'  dcfundo rcs &: lurapcculij mancnt, &:cont-undunturnibonjs  patns, 
iiunt  rcs  luurcditaria-,  1.  cmptor  §.t.  D.dc  rci  vindic.  quarc  mrcr  parris 
Ji^rcdcs  cum  rcliqua  hcrc  ditatc  diuiduntur ,  I.  FjIic,  Cod.  dc  coliar.  I. 
^       CcrtUjCod.fam.crc.vtni  noftralcge,/"r4/-^r,quod  fratri  filiofani.dcbe 
turnaturalitcr  afratrcfuo,  quia  patri  flatim  acquintur,  hoc  niortuo 
patrcnon  iccusac  crtcrarobligationcs  ha.'rcditaria',tranfitin  eofdcm 
•   fratrcs  h^rcdcs  inftitutos.  Pra:tcrca  quoniam  pater  conccdcndo  pc- 
,culium  fihofam.hoc  pcrniittcrc  intclligitnr,vtis  pro  libciapcculijad- 
tx^Aufk  "  niiniihationc  contrahat, ftipulctur &:  vjcillim  lc obligct,  xquum  cflc 
fttulijhot  vifum  cH",  vtobhgatio  pcculiarislcupcculiare  dcbitum  .6c  onus,  fc- 
quatur&rafiiciat  jplumpcculiuraquocunquc  dcucniat,  1.  fi  ex  duo- 
bus,vcrfic.  Pcci4^um,l.quotics,in  finc  D.  dcpcculio,  ita  vtillcadquc 
pcculiumautparspcculijpoftea  tr.inilcrtur, is  111  pcculiarc  dcbitum 
prorarapcculi)  obligctur,namfihustam.  pcculium  liabcncjs  obhga- 
tio  pcculuris,aifici^  &  minliit  cius  pecuhum,acdc  pcculio  folui  dcbct. 
Quodvcrumcli  tamfupcrftito,quammort\iopacre.  Nam  hxrcdcs 
ciusad quospccahum pcrucnit,  tcncntur  u\  pccuharc  dcbitum,  ca- 
tcnusfcihcctquatSnusdeeopccuhopcrcpperint,  extitulis  dc  pccu- 
lio,  &:hacl.Fracer.H9cdepeculio  piofeditio,quodcx  donationeS^ 
coocefTione  patris  U  cx  re  eius  profedhim  eil,  necnon  de  aduenticio, 
quodaliunde  filiofani*.obrigir,nam  vcnunquepeculiumiurePande- 
.darum,  patris  eCb.  Sed  iure  Codicis  peculij  aduencicij  proprictas  pei«- 
tinecadfiliumfam.  vfusfrudusfolus  adpatrcm,  tit.  Cod.  de  bonis 
.quxliberis  Src.  Secundumius  illud  Codicis  Morcuo  pacre  ddStcuta 
j)eculiare  (blus  agnoicecfiliusfam.adquem  redit  (uum  peculium  ad- 
uencicium.  Hine  etiam  remouemus  peculium  Caftren(e  &  qu<ifi  Ca-p 
ftrenfefiUi&m.  quianonfiincin  dominio,  nec  difpoficione  vel  arbi* 
Crio  patris,rcd  folius  filijfiim.  Ideo  fi  quid  pro  co  pecutio  Cafhrenfi  ge  - 
ric,  acquiric  vel  dcb^c :  necadpacrem^  necpajtredefun^o  idpercinec 
9uieiusiuer<;de$.  ^canoncadicinquaEftionemlegis,  Fracer. 

His  ica  poficis,eius  L  j(entenciam  cxplicemus ,  qu<e  facilis  videtur»' 
ccxtufque  b^iipis   iacis  pla^us^  nifi  contutbairetu]:  vetenuii&iuaio* 
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inimlnterprenim  gloffis  incer  fe  pugnancibus  &  pcrplexis.  Spectes  ^^^^ 
Kaecefl:.  S.emproniusduos  habuicfiliosCaium&  Lucium  in  pocefta- 
ce  pacris  confticucos ,  quibus  peculia  dedic  vel  concelfic:  Ilk  cum  ex 
peculiis  ruis  n  cgo  ciarencur  &  paifim  contraberenc,  Ludus  Caio  fracd 
cencuro  mucua^dedi^eumque  bocroodo  fibinaciicaliccr  canciim  obli-^ 
gauic  non  ciuilices  vc fupra  nionuimus:  quarodiu  pacec  eorum  fiiper- 
Ses  tiiit,Caius  eam  pecuniam  Lucio  fracri  non  exoluic*  Idem  pacec 
£tto  defimlkus  eft»  nolque  duos  fiacreSifilios  fuos  reliquichan^edes  ex 
a:qu  is  porciombus,  Lucium  pro  (cmifley  Caium  praalcero  femifle.  Hi 
pacerhamhzredicacemexasquo  incer  fe  diui(erunr,  collacis  in  eam 
litis pecttliis,  quiamorcuo pacre,  cumcxceris  eius  bonis  h^reditaci  pa^ 
ternzmilcencur^vddidiim  eft.  per  coin  cum  cocahSredirate  diuifio- 
nem  peculiorum,  Lucius  qui  F.rjbtri  Caio  centum  ance  crediderat ,  ex 
Caij  pcculio,  mediapartem  c(l  confequtus.  Poilea  ciim  putaret  Caius 
adhuc  fe  dcberc  cacentum  Lucio  fmtri,  fidcm  cxohiit naturalis  obli- 
gationis^ique  centum  illa  dedic^fed  poft  folutionem  ad  fe  reucrfus, 
^propius  re/piciens  ad  condicionem  &  naturam  huius  nominis  fi( 
dcbiti  pccuHarisconfuii  &  permixti  in  totaha?reditate>quam  illi  inter 
iediui&rant;CxiOimauit  Caius  fe  Luciofratrihocpeculiare debicum, 
.  ea centum  indcbicc  roiuifrc  Quaproptet  ea tanquam indebita  con- 
dicic  a  Lndo,  quxlicum  efl  ab  Afticano  an  repecere  poffit,  */i£iow 
Cdif  npeienth  intentio.  Aio  hxc  centum  poil  morteotcommunis  paren- 
ti<:  omnino  indebita  fuiiTe,  his  rationibus.  Prima  quod  etiam  vitfoad- 
hucpatrc,hocnaturalc  dcbitum  fucritextin£lum,&in  ipfo  patrcco-  rWwj 
fufum,cxeoquodtam  Luci|,quam  Caij  pcculium  vtrumquc,iura-  ""fl* 
quc  &  obligationes  omncs  pcculiarcs  ad  p.itrcm  pcrtincarkt,& qua ra-  22^!*** 
tione  obligatio  nacuralis  qua:lica  pcr  Lucium  tiarri  crcdentcm  fuit 
Iiatim  facba patris,  vt  fupcrius  probacum  ci\:  Eadcm  rationc  dcbitum 
hoc  naturalcquo  fratri  Lucio  Caius  tcnctur,ad  patrcm  pcrtinuit,  & 
apatrcpcculium  Cajjhabcntc, dcbuit  diflolui,  quia  pcculmm  Caij, 
cum  fuo  oncre  &  debito  proccdit,  rcfcditqucapud  patrem,cx  tit.  dc 
pcculio.  Quamobremeomomcnto,  quomtcrfratrcs  conrrad:a  fuit 
hafcnaturahs  obligatio,  Sempronius  eontpatcr  cftcdus  cftcrcditor 
perLuciummutuodanrcm,nccnondcbitor  pcrCaium  mutuo  acci- 
picntcm,  quia  quicc|uid  habcnc,gcrunt,  contrahunt  filiifam.hoc  cum 
iluspccuhispatricoiicrahuntac  gcruni,cx  vtraquc  partc,  1.  Si  hhus 
D.  ae  dam.int.  1.  iMandati,  D.  dcncgor.  geft.  cum  hoc  modo  pater 
fucriccrcditor&dabitor  eiufdcm  oL>hgationis,  confcqucns  eft  fieri 
compenfationem  dcbiti  cum  crcdicojatqucpcrconcurfum  &  confu- 
fioncm crcditi  &  dcbiti  ciufdcm,  in  vnum  patrcm  concurrcntis,  iliara 
obhgacioncm  cxjuigui;  QJuia  6c  ciyiii  ^natur^racionc  idcm  iibi  ip» 
*~  .  •  Ooo  ij 
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:fi crediror  & debicordfeneqmcl Hxres^S.^no^fiyL Siquis pro  e£ 
P.dcfideiufToiibiiSyl.Siidqao^D.^leliber.leg.  Qup  fic  vtfi  oedH 
tori  Cmo  debtcor  [ueces  exifb^ ,  yel  credicor  fiio  debicon>  pecinianic 
obiigacio  pto cafea  poccionis.hxredicacixin  quam  (iicceflrecimt»!.  Sd« 
jcham,  l.adtcio>  D.de(blat.  iGtquc  viiioadhucpaccef|aifuit  dominns 
.vtria(quepeculij,  eademobligacibiiatucalisprocinitf  eicindaeft  per 
;co|icuciimi  ^  confufionem  viMtts  crcdici  6c  diebici  in  enmdem  patrem  * 
^ncurrends  :  iic  igicuc  excin/U  obtigaqone,  nil  am^us  fracd. 
Cains  debaiCyqnaic  ipfi  p  oH;  mocc^pttcis  indebice  rolai|r,Qu<6  d  fi  quis 
c  contrario  tentat  non  fuifTepeceiim  modilinpacre  confufam  &cx* 
cin6tam  httittTmodi  obligationcm,  ipfltamen  fatendomectc  eam  in 
Ludo  non  permalifiire,  fed  tocamilicp  ccanfnnc  m  pacrem,  ex  diJ^lar 
cet.  Qua  ratione Ludus  tibi exeaoUigacione  iblutmn. cecmere  non 
poteft,  cura  apudjeumr  obligario  nunquam  fuenc 
seamlt    AUttd  fttndamencum  Caijfolacumrepecends  hoceft>  quod  ctiaai 

'"'ri.r    P mortcm  &  per mortem  patris CjMnAumis- illa  nacurabs oblig^tio 

^StS^  fuit  exdnda  9c  conftt(ain  hstredicace  patcm^,quoniam  ecacnomen  ^ 
debicu^i  peculiace,  quodpecUlium  Caij  deb^oris  minttehat,  Lu^* 
vero  crcdicodspcculium  augcbac,  vcprobattttex  citulis  de  pccnlio. 
Ac  duo  haccpcculia  cum  omni  fuo  iure,  conmiodo  &  onetc  ad  patrem 
{pe£lantia  poftmortcm  eius  commifcentur  8c  confiinduntur  inbonis 
ic  hxreditate  pacris,  ac  diuiduncur  &  communicantur  inter  fratrcs  cu 
•rehquis  defun(^li  bonis ,  dcnique  permorccm pacris  definunt eflc  pe* 
cuha  jiiuntquc  rcs  lia^rcdicanx ,  d.  1.  Fihx ,  Cod.  dc  collac.l.  Cercum, 
Cod.  fim.  ercifc.  Sic  oWigacio  h,Tc  pccuhans  cum  ipfis  pecuhjs  in 
pacrishxrcdicacc  confufi&excinctafuic.  Quaraobcaufam  Cdius  no 
dcbuic  amphus  fratri  Lucio  illaccncum,  qux  al^eompccuhj  caufam 
mucuaacccperac,  quodquidcm  pcculmm  nonfibi  ,fcd  pacris  h^rcdi- 
tatiquxfitu  fuit:  Quo  pertjnetratio  lcgis  vlt.D.depecuho,vbi  quod 
domino  fcruus  dcbcbat ,  idpoftmortem  dominiampiius  non  debet. 
HisaddcPccuhumnomcnmnsefic, &in*abftrado  (umi,  vtin  h^rc- 
ditace  dicimus  lus  cancum  fuccefijonis  infpici,non  corpora  hf  rcdicaria, 

'.  ficqucpccuhumcrclcic, decrcfciCjmoricur,l.Pecuhum,  40.  D.de  pc 

cuho.  ldcoiura,'adioncs,obhgationcspccuharcs  fuum  quoquc  facu 
&inccricumhabcnc,  vcperfpicicur  inifra  nacuraJi  obhgacionc,  qua: 
confula&cofumpcafuicmharrcdicacccum  pecuiijs  quibus  inh^rebac 

!  Ea propter  nec in  Lucio  cflc,  ncc  Lucio amphus  dcbcri  poccft ,  ncquc 

ipfi  hcecin  vim  hums  obhgacionis  nacuralis  rccinf  rc  fibi  ^  Caio  fratre 
fohirum.  InfummaCaiusalTcricinhoc  vnohuius  quxftionis  dcfini- 
^ionc  confiftcre,  vc  fciacuran  h^c  nacurahs  obligatio  patnpcr  Luciu 
Jncnc  <juaeftta:8c  vcto*  jujeiic*  fuiffe  coccdic,  Vndelb^uicur  caiii  .yiuo 
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jpacre  conrumptam  fui£cpcr  eiiifdem  ccedm  &debicicoiivurram  m 
<«amdempactisperibiiam.  DetfidecdammoccaopMKfuiiT^excini^a 
per  confbfioDpm  pcctiJionim,  iuriiimque  omoium  peculiarium,  &  per 
.adidon6iuetedicatispatem£,  quz  adido  przcedei^tes  interCaium 
&Luctumobliffittiones  coniyndit,d.l.  Sdchum » S.  adido.  Pneterea 
pacri  perfiliufnmi.omnem  omnino  ohligadonem  edam  namcidem 
..acquiri^exl.  Placet,D.deacq.hanred.  Vn4  omnium  Interprecum  voce 
i-aaditnm  eft,probaftamque  apudXacit^s  fcn'pcorei,cdmaiunc  filiol^ 
:^aA,  Romanorum  nil  omnino  proprium  habuiire,omnia  fuiiTe  patns.  ^  .  » 

Aduerrus  camomenta  Caij  (bintum  repecAis^  Ludus  ait  eas  Caij  l 
^fcaccis  (ubciliutes  efficere,  ttimpedicevion^oflequin  pecuniam  fuam 
.  fracd  Caio  re  ver^  numerauedc,qainCaiut  ideo  nbiobligacus  fit  fslt€ 
!  Baturaltcer,  ex  nacurali  pa^famun  &  fidei  «bcae ittfticia>  qukm  iuris  ci-  ^^'^!'^ 
■■  uilis  racio  &  (ubdliitas  non  poteftimmktare :  natucalicer  aucem  ddticfi  ^^i!^' 
vlcro  folttcum  non  condid ,  quia  nacuralis  obiigacio  dac  ius  reccndo- 1^^' 
.  ftis,  l.Nacutaies,  B.deaftion.&  oblig.  vc  fatis  oftenfumjcft  fapra.  Ob- 
ieftis  veroper  Caium,  pnm6  de  confafione.Tel  exdnAione  hnius 
i  nacuralis  obligacionis,  cx  co  quodSempronius  eorum.paccr  credicor 
.  &dcbiror£ueric.^Refpondet  Ludus  eas  iuds  cegulas  &  dcfiniciones 
,;aiod6  vcras,  mod6£ilias  indcniri  ex  fadorum^ranecace,4.0mnis,D. 
.  dercg.iur.  Vchicearegulaobcineccilmdebitorcredicariruo,relcre.  ' 
« dicoddebiton  hxres  effidCur ,  cunc  confundi  &  perimi  obhgarionem, 
<quia  freri  nequic,  vc  idem  fibi  ipfi  dcbeat ,  fltque  fibi  ipfi  crcdicor  flc 
tdebicor  ftmui  eiufdcm  rei>  d.l.Scichum^Mdicio,  D.  de  loiuc.  l  Hjcres» 
*$.fiquid,  D.defidemCenbus.  Nondebctaucem  haberelocuminna- 
curali  obligadonc  fihonimfam.qu4  fratcr  fratri  obhgacur:  nam  hccc 
iuris  ciuilis  fi£lionc  pacerfam.  cii  filijs  fuis,  &  cumferuis,  ac  tota  famiha 
.  cenfeatuf  vna  perfona  &  ynum  capttt :  atque  omnia  corum  bona  di- 
caatur  efTc  patris  vcl  domini :  umenrationc  &  iurc  natur.ah ,  atque  (fi 
iicet)  rcah,  feu  rc  ipfa,  quot  capita  in  dom(5^  tot  pcrfonx  funt ,  &  quod 
•  vnu<;  dc  fili j <; aiir  ferius habet ,  hoc naturahtcr tcnct:  qu od dcbct patri, 
domino,  h.un ,  hoc  narurahtcr  dcbct :  ncquc cxtinguitur  hxc  natura- 
hs  obhgatio  cx  co  qiiod  ornnia fmt  patrisfam.  Ahoqui  diccndum  clTec 
fiiiumfam.  p.itii ,  patrem  tihofam:  dominum  feruo,  fcruum  domino 
numquam  obhirari  naturahtcr,  firccurrentc  ihco  hac  obhgationc  m 
patrcmfim.ilLillatimatqucnatacfl-,  confundercturin  ipfo  patrc,  vt 
Caius  affirmaiiit.  Atqui  in  totomrc  ccrtum  hoc  perpctuumquc  cft, 
cas  pcrfonas  muiccm  naturahtcrobhgan,  tit. dc pcculio^ahjlquclocis 
inhnitis,  &inhacl.  Fratcr,§.5quxfitum.  Itaquefi  quid^fihofam.patcc 
dcbcac,  do.niiiiisfcruo,  non  tamcn  confunditurac  pcrimiturcanatu- 
rahs  obhgacio^  ex  co  quod  quicqmdhabcciihusfaxn.  hoc  pacri  acqui- 
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rat :  ncc  ex  co  quod  idem  pacer  cicditor  &:  dcbitor  cfTc  vidcatur:  quia- 
nihilominusnaturalisobligatio  manctinluo  ftatu,  ncglcrtis  fidioni- 
busiurisciuilis,  l.Iura,D.de  tcg.iur.cumu-i  calolum  nudun^qucfadu 
contrad^  obligationis  &:  ncgocij  gcfti  inrpiciamus,non  lus^lcd  tadum 
h}cvcrlatur,l.Ncc  fcruus,  D.dcpccul.l.Siid  quod  dominus,  D.  dc 
conditl.mdcb.  Quod  nacuralctadumnon  toilitui'  pcradus  ciuilcs^ 
vt  aiunt,  quiconftant  iurisciuilis  fidionibus  &  folemnibus.  SicinJ. 
Scrui,  D.  dcad.  &  obl.  1.  NatMraliter,D.  hoc  tit.  Naturalis  obiigatio 
con  trada  in  tcr  dominum  &  kruum  non  tollitur  per  inanumUfionem 
lciui.  Et  Atricanus  h#in$.quxfitum,imoiatotalegc  contetidic na-- 
turalcm  obligationcm  contra^bm  inter  patrem  &  filiamfian.non  tollt 
cx  confuiionc  &exconcuirupraedi6bo,(edmanere6f.vtmrf»mliabe* 
rc  ctiam  poft  emancipationem  filij,  atque  idcirco  impedire  condtiftio^ 
nem  naturalts  debiti  v  ltr6  (bliKl 

Cui  con{ei|taneum  eft  quod  in  iure  ciuili,cibn  ferul  ant  filti&m.pe^ 
aAvam  capiturab  eiuscreditoribus»  &  diOxahitur  ob  aes  aliennm  p&^ 
culiare,tttncpaterfiun.primumdedudt  &detrahit  ex  eo  pecnGo  i<i 
cpiodfibinatutaliter  debuitfilitts  ant  (eruus,  necnon  id  quod  idemr . 
fiUusdebuitnaturatiteriuofratri  filio£un.  &  quodidem  (ernus  de- 
buit  alteri  conferuor  vel  alicui  eiuTdem  familiz  iacris  addido ,  vt  con- 
*  f^atextitulisdepectttio.  Qi^tauoapertedocetaceuindt  a  &iitre 
£ratrinaturaliterdebitum,licct  patri  acquiratur,  non  tannm  pcrimi 
per  rupradifbm  confufionemfeu  concurdun  debiti  &  crcditi  in  cam- 
dempatris  per{bnam,im6integrumftarc  naturatiter.  his  adde  ex  di- 
nerrO)  quodieniiaut  filij£un.'capto  pcculio  &  didrado  propter  X9 
aliehum  peculiarc,  patcr  prxftat  &  confertin  pcculiumiiiud,  id  quod 
naturaliterfiliofuo  vclferuodcbehat.  ncqucidcuitaic  potcft,  obii- 
dendo  quod  quicquid  filiofam.  velferuo  iuo  deberecur,hoc  fibi  quf- 
fitum  fuitacclcbitum  d.l.Piacet.Ec  caproptcr  in  rcconfufum,acre  idc 
non  debcrcquodfilius  fibi  crcdidrr.it:  Nam,Vtdiclum  cft,  nuUahic 
confufio  naturalis  debiti  2r ctcditi  admitritur,videui  Adionesjn^  . 
{titut.dea^ion.  5^  ut.de  peailio,  bc  tic  quodcumeO|&c.  Prxtcrea 
CaiummanliireLudonaturaliter  obligatumjargumcnto  cfl,  quod 
fi  viuo  patre  Caiu^  Lucio  pecuntan>illam  folucrii:  Rcdc,&:  vcro  cic- 
ditorirokiiire dicacur: nori  fcrc  idus,fi  per  fupralcripras  iuris fi^liones 
& argutias ,  folutum  rcpctcre  vcUet  a  Lucio  fratre,ranquam  ipfi  noa 
dcbitum  fcd  patri,  quod  citradubium  cfl:,  cx  tit.  dc  pccul.  &  de  foluc. 
Scperigiturmanfitintcrfratrcsiftud  naturale  dcbitu,  quauis  vtcrq, 
fracer  ram  dchifor,  quitn  crcditor  cidcni  patrifani.  fubicdi  clfcnt, 
quamuis  lurc  ciuili  oiniiiapatris  cireintcliigatur.  Imo  tcntari  potclt,^ 
■  tcguiam  luj>rAdiCtaro» cp;^iOwr  cygto  ^  candem ferfoMJm 
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'  foncunttfuisfS^  reddentlsj  extinffutwohU^mo,  VerameiTediexvtraquc. 
peiibna  creditoris  &  debicoris  obligacio.efteiufdcqualicidS)  efie^us 
&coDdicioni5,auc  ii  vis  vci a  eile  in adxquaco  credicp  U  Jebito,quod 
vniformicerfeinuicemiiabctin  crcdicorc  &  dcbicorc.  Atvero  non 
eft iiocioco  coJc  gcnus obligationis,  quia  Lucius  dando  mucuu  Caiq 
£:atri,hancobligacionemmutuiqu£(iuirp.icri,d,i..Piaccr,  deacquir. 
'  Jiarred.  Sicpater  vere,propric,crcditorcil  Caij,  quem  iiabccex  mu- 
tuo  ilio  naturaliter  obugatumi  Et  camen  idem  pacer  non  efiicitur  de«. 
bicor  fihj  Lucijmntuantis»necCaius  mucuinn  aecipiendoobligatpa- 
tris  fui  perfonam,  quamuis  peciilium  Caij  adpatcem  percineac:  Sed 
tancumCaiusobiigacruumpccQlium,cuiusmcione  pacer  tenccur  ad 
idduncaxatquodinpecaliocil:  Ediuerfblrcccnil  fic  in  pecuiio  Caij 
debicoris,eum  pater  nihilominus  habct  nacuraliccr  obligacum  cx  inu- 
tub  ipfi  dato  per  Lucium:  quod  oilcndic  nacurale  iftud  dcbicum  inccr 
hos  hacrcs  concra£tumjaIiomodo  &:  alio  iurc  tranfircad  pacrcmex 
pcrfonaLucij  mucuancis,  alio  modo  cranfuc  ad  patrcm  cx  pcrlona 
Cai)  mucuuaccipicncis.  Sicnon  clfc  hic  concurfum  vcl  confuiioncm 
crcditi  &:  dcbitj  codcm  modo  lc  habcncis  m  pcrionapatris,nccigitur 
jjic  iocuin  cllc  rcgulx  d.  1.  Stichum,    aditio,  D.  dc  ioltic. 
•  Ncc  vcro  quis  hanc  ratiocinationcin  lubcilitatcnimia  iaborarc  crc-  Ptitcrf.in,, 
■  dac,  cum  vcccrum  intcrprctum  plcriquc  doctiilimi  tradidcrmt,  pa- 
trcmLim.  pcr  filium  dcbitorcm  cx  caula    dcbito  pcculiari  non  obli-  {/6^7* 
g.TTi  nacur.ilitcr,  icd  pcr  Icgcm  ciuiliter  dunraxat  patrcm  obligari  qua-  ^//m;*^- 
tcnusciliinpccuhohljj  ^cbitoris:  Quia,  jnqumnt,  parcr  abicns  &  ^***"* 
ignorans,  quiniicontriixit,  ncc  confeniic,  ad  qucm  nil  pcrucnit  ex 
dcbicofilijfam.  nonpolllt  pcr  cum  obligari  n.ituiulitcr,  cum  natura- 
iis  oblig.icio  nil  .aliudiitquam  natuialis  .vqmtas padi  vcl  ncgotij  ge- 
/li,  d.l.  Stichum,§-naturaIis,DciolLit.  Itaquc  patrcmiam.  cum  quo 
nil  gcllum  citjcrcditonbus  hlij  tcncriciuiliccrcincuin  dcpcculio  cius 
in  hoc  rcihcct,vtpccuhum  illud  ccd.itcicdicoribiis,  nifimaiitpatcriis      •  - 
dcbicumiblucrc.  Ergu  in  Ipccic  noilra  paccr  ncc  vcrc  iK^propnc 
^ebicor  cfficicurpcr  Caium  filmm  muriio.accipicaccm*  canaecli  verc 
&propric  Caij  crcdicor  cilrLciacur  pcr  fiiium  Ludummucuo  dantem. 
Deniquecocahxcobligacio  ex  vcraquc  partc  non  eodem  modo  fe 
babet  in  patre:  non  eil Lic  eadem  ratio,  non  vnus  idcque  ftatus  eius 
crediti  &  debici:  £  i  go  nec  confufio.etit^quamuis  credrtum  &  debitii 
pcima  fironte  in  patrentreddere  &  concurrere  videantuc. 

Vukusmtetpretumnndo&fimpliciabnudtio,  vtamnc,  blc  fieri  vt^nfi^ii 
confuuonem  &  cdcurntm  debid  &  credici  ncganc:  &  ^cecur pacrem-  '^H^^^'^ 
fam.quidemefleCaijaedimcem  expecfona  Ludj  mucuum  dancis  to^*^'* 
fmnruoCaioaliedpaccemfiiDi.neg^ce4p$debicorem  cx.perrona  e- 
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iufdem  Caij  matuumaccipiends,Qeganc  patrem  fieri  credicorem  & 
debicorem  fimul,  (cd  creditoretn  dttncaxac-mauicfe,  ne  (ro&m-nanirl 
ficcontraiuris  regulas  idemfkagens  ^  j^liens,  ideip  fic  credicor  JSfi: 
debicor  (imul.  Venunea  racioin  dicentcm  rcfle^iinrj  <}uandcqui« 
dc  vtrumque  filiu  aim-eonim  pecdijs  paceriubeat  in  pocetbce  &  do»- 
'  minio  fuo :  totu(quc  dc indiuifus  ifle mucuicoacia&us ^ex  vcriuique  * 
filij  perfonaad  eum  tranieac  iimul ,  eodemque  momenco  ^  quamuis 
diueda  caufi  &  conditione,  vt  fupra  diximus.  Itaqueii  hegcs  tranfire 
cx  pcrfona  Caij,  {equctur  non  tranfire  ex  perfbna  Lucij-.quod  falfum  • 
cft.  Quodfinihilominusciopinioniharrcas,  mcliusdicercs  pcrimt 
tocamobligationcmdcbito  Sccrcdito  in  cumdem  concurrentc,  ne 
idemfitcrcditor  dc  dcbitonvcl  cX  diucrfo  diccrcs  ncc  crcditorcm  ncc 
dcbitorcm  co  fa6t;o  patrceffici,  necincii  tranfiifTc  naturalcm  huiuf- 
modi  obligationem,  fcd  totam  pcncs  vtrumquc  filiamfam.  rcmaniill 
fc:  naturalcm  obligationcm  Lucio  mutuum  danti  quxhtam  nul/o  - 
inodoadpatrempcrtinuiirc,nccnicalocumcfrc  didx  1.  Placct,  Id- 
que  ctiam  nonnulli  Primarij  interprctcs  vcrum  cireputarunc,  quam"»- 
diu  pccuhum  manctapudLucium  permiHu  patris,  obfcurcaiut,^»^»»- 
dmpAtcrei  adquifitionenonvtitnr.  fcdharcaliaque  nimis  fubcilia  contra  • 
d.  1.  Placct  magnam  pci*plcxitatcm  &:confufioncm  in  hocccadacuat-* 
•    ferunt.  lulbnianus  aitfubtilitaccmlcgibus  eHe  inimicam. 

Exhis  Lucius  crcditor,concraprimum  Caij  fundamcntum  colligit  " 
naturalcm  hanc  obligationem  non  fui/re  in  patre  confuiam  &l  cxtin- 
i^tmj^a  <^am,cx  co  qu6domniapatriacquiruntur,f|?d manfilfc  in  Lucio  vim  • 

cius  obligationis  naturalis ,  quia  is  rc  vcra  &:  naturaUccr  fuam  pccunia 
i  fracri  numerafTcc  :  acquc^fupradidam  rcgulam  legis  Placet,  pcrdcrc 

I  ofliciuin  fuum  in  obligacione  nacurah.  Qua*  dodrina,quoniam  dubi- 

tacionenon  carcc,  Accurfiani  volunc  in  Spcciepropollca  nafci  dupli- 
cemnacuralcm  obhgacioncm :  vnam  qux  pacri  quxratur  pcr  d.  1.  Pla- 
cct,  aitcram  quas  pencs  Lucium  inucuo  dantcm  rcmaneac :  eaquc  ra- 
^^D»^Ze«  tionc  Cainmnaturalicer  obhgari ,  tam  fracri  Lucio ,  quia  ab  co  pecu- 
^^^""JJJ^niamacccpit,  quampatrijjquiaipfiomniaquarruncur,  d.l.Placet.  Re* 
l^/M.     Jiqui  Intcrpp.  hocreiidunt,  quamuis  afBrmari  podit  efFe  hic  nsturale 
obligacionem-pacd  acquificam  iure  quodam  proprictatis,fcd  maoence 
pecuHo  eam  d9e  in  libera  &  pleoa  adminiflracione  &  difpoficione 
Lucij  credicoris,  eique  Caium  efTe  quoque  nacosilicer  obligacum, 
quandittitt&peculij  ftabic  ^eparacum  a  racionibtts    bonis  pacemisw 
Hxc  de  ftacu  iUius  obhga  cion  is  quamdiu  vixic  pacerfant 
prfia» .  AlceramfundamencnmCaijpecuniam  c^ndicentis  deftimfnir  ex 
Mvr/rV  Aactt  eiiirdem  obltgacionis  poft morcem  pacris  Sempronij,cin  h^edes 
djm!a$,  ambofracresexcicecon&.fiimirttmquddconfiiia  Sc  cooiumpta  fuecit 
■  {'I    j  '  inhfredicate 
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ta  haeredicace  pacris  hxc  obligadonacutalis»  qiioifiam  ex  cm(k  pe- 
culiari  profeda:  feqaicur  eadem  peculia,&  cnm  peculijs  viui  c  m  o  li  cur. 
que^  Peculiaaucemvcriufque&acris,  morcuopacre  confu/a  fmCCein. 
ipfius  hsredicace»  {vipti  ditemefl^Prxcerea  Ci  pacrl  hxc  obligacio 
'  qusfiuiiiic, hanic  morcuapacrehodieexcinguiperadicionemh^rc 
dicids,  abn  vcerque  fracer  cam  debicor,  qudm  credicor  patri  rucceflir, 
d.I.Scichum,  §.  achtio,  D .de roluc.  vtfup.  oilenfum efl  In  concrarium 
vero  Lucius  reipondec  obligadonem  nacucalem  ex  rc  ipia,  &  ex  pecu-. 
nis  (iuenumecadonc,  cum  expa£d&conuencionis  xquicace  nacuralt 
fibiqaacficamynondelerineceuanefccre  per  fidionesac  reguJas  imis 
dtcapecutiorum  confunones,  &  harreclicacis  adiciones.  Hoc  ex  eo 
proban,  quodilquid  iiiio^mi.  pacer  debec  nacuralicer,  pacri£husfam. 
feruusdominOjdominusferuo  :  iAud  nacurale  dcbitum  per  mortem 
parris  vcl  dcmiini  non  excingui  nec  confundi,  fed  in  ruo  ftacu  manerc. 
lcaque  Ci  loluatur, vcl  poft  obicum  pacris,vcl  poft  emancipacibnc  filij, 
aucmanumiflionemrcruijhocnoncondid  vcindGbicum,  vcl  vc  cx- 
tindum&confufum  •  quiaqusrcmanficnacuraiis  obiigacio,impcdic 
cotididioncm,  vc  dcmonftracurhac  1.  Fracer,  ^.quarficura,  vfquc  ad 
iinem.  Vbi  cocus  cft  Atncanusin  hoc,vc  probeccxcindopcculiopcr 
"morcempacris  vcldomini,  velpcrcmancipacioncm  fiUj  vclfcrui  non 
cxcingui,  fcd mancre  nacuralem  obligacioncm.  Dcniquc  quamuis  fu» 
blacil  pacria,auc  domimcap6rcftacc,quamuiscxcincT:is  pccuIiiSynon  '*  . 
tamcn  pcrimi  nacuralem  intcreos  obligacionem  oftcndit  /exi.cum 
tocociC.D.Qupdcumcoquiina]icnapocen:ace,cumaliis  locis  pluri- 
bus.  Racio  eft,  quoniam  hoc padij  &  proraiirum,  hxc  cx  co  naturalis 
obiigacio,ha:rccpcrrona:  promicccncis,primum&  magisquam  rcbus, 
bonis,&pecuho  cius:ideoiicetexcindopecuho  non  cxtinguitur  obli^' 
catio:  jdquod  cicradubiucft  ,  acquedoccc  cam  iUationcm,  Peculium 
Jeqmturhticobligtttio ,ergo  cxtin^iturfnbUto peculio^wo  bcnc  colligirficut 
nonbencdiccremus,fublatis,cxtindis,  rcbus  oblig.icis,  ficpigncratis 
libcrari  dcbirorcm  pccuniar  ccrcar,  l.Incendium,Cod.  fi  ccrc.pcr. 

Supcrcftalterum  Caii  fundamentum  dc  confufionc,  confumptio-  ConM» 
nc,acpcrcmptionehuiu5obhgacionis  per  adicionem  harrcdicacts  pa-  f*^*^*^ 
Cem2.  CuirefpondetLuciusadicionumcrccionumquc  ciuihaiura& 
fidionesperdnereadeaqusciuiliteracquiruntur,  acque  iis  ciuilibus 
rcguUs&(uppoiidombusnoadelen  effedlum    cacaacrem  nacuralis 
obligacionis  Lurio  fcmci  acqilifit^,  vtfupra  dia^um  cft :  In  naturaii 
iure,condtdone,obligadoiien£himQttdiimreigefl^infpicimiis,l^ 
leruus,  D.  depecuL  k  Si  qood  domiiiits  $  hoc  dc.  £c  nulli  regula  auc 
£i£doneittnsduiiis,fiift^poiruncfieninfe£b,  fcmp^rque*irerum 
iaierumiiacuia>.LudumdediiIeCatopecanjaffl  mutuam :  qui  natu- 
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raLs  aftns  natutalem  obligationem  intereos  produdc;  NaturalisaiN 
tero  oliUgatio  impedit  repedttonem  vltr6  foluti.  Depiquc  poft  dch* 
ttmipfis^&abijs<Utti(imiit^editatem»c^nm     dcbitum  pr^ce* 
^lens,  boni  ide  Caius  ^nouit  U  fbluir:  nonhicatcendi  adictonem  8c 
confiifionem»  nec  coniumpdonempeculiomm  qu^  non  iint  ampltus> 
quia  totuih  quicqiiicl  pacerreliqttit»cenfecur  h^reditariam  &  patcmu. 
Kesaucera  &catn4;h^r6ditarif  nil  pcrcinent  ad  naturalem  obligatio- 
netn  prii^  inter  fcacfes  coiMxadam>neque  eim  obhgacionem  conftiii'* 
diint  aut  pcrimun& 
jfmod  ff   Qua  dcbcniioHc  idcm  Lucius  vcicur  ad  remoaendum  aliudobie^u 
*Lmimht  G^ii  dicentispecwliufn  futwih^reditacipatcrn^mixtumFuiflej  acque 
Miw     ita  deitio  pectilio  Luduim  fratrcm  in    redicacc  diuidenda  patcem  cu- 
hfle :  eapropcer  ex  naturaii^qtiicaceLucitmi  ncc  dcberenec  poiTe  re-  - 
cinere-idquodipfiCaiuspererroremob  pcculiare  dcbitum  cxoluic: 
neconcratacioaemLucius  pcculiare  &naturaledebicuincegruaCaio 
-«Mgac&pr^tcrca  pccuUuCaijhabeac,  vcl  partccius,ntqj  hocmodo 
btc  idc,  fcuduplcx  iuctiimex  vtroq;  peciiho  fcrat.  Rcipondec  enim 
Lucius^hocobie&u  Caijin  ip(um  recurrcrc  &  reflcdi :  fiquidcm  con- 
(lctLucij  quoque  peculiiim  h^reditati  patern^  raixtum  fuifTc.  &  fic 
Luci.inipcculijporrioncmhabui(rcCaiimi,atquehincinde  compen- 
facioncm  pcculiorum  cllc  fad.im,  cum  vrcrquc  defratrisfiii  pccuho 
participaucrit.  Icaque  fruftra  Caium  opponerc  ,  vcl  pcculij  fui  con- 
fumpcioncm  8cconfufioncminhfrcdir.ucpaccrna,vcl  cius  commu- 
nicacioncm  fratri  Lucio  fad:am :  quia  lioc  quoquc  dc  fuo  pcculio  clTc 
fadum  Lucius  rcponcc:ica  vch.ibicacompcnfacioncquadam  vcriuf- 
que pccuijj  inccr  cos  communicati  &:  diuifi, mancac camcn in  fuo  ftatu 
nacurajisoblig.uio ,  impcdidcquc  condniioncm  indcbici.  Huiusar- 
gumcncationis  fubciiicace  quidamirrccicus  comminifcicur  hic  pcrplc- 
xas  vcriufquc  peculii  compucationcs  &:  dcdudioncs,  cxiifquc  folis 
confusc  &  obfcurc  mctitur  &:  (^ftimat  natur.ilis  huius  dcbici  condi£ho- 
ncm  vcl  rcccnrionem  concraiiuius  lcgis  fcntciuiam,&  cxprcflli  vcrba 
^  N«4f«  vtifuncinomnibusCodicibustqufvcrba  c^ioniam  ipfinoccnc,  im- 
mutac ,  &:  pro  aftirmancc  nceacioncm  adfcnbic  in  prmcip.  legis  hoc 
h4ci.      tnoduy Mejpondi  vtique qmdem  ^ro  expartecfux  ipjepdtri hxres extitijjer  non 
repetiturHm.  Sic  fupponic  Caium,  quia  pro  ifcmiffe  patri  fucceiTic ,  nou 
pofte  pro  partc  dimidfa  condicerc  quod  foluic  Lucio  fracri :  quoniam, 
.      f»<^«/f,Caius  canquam  hxrcs  pacns  nil  iuris  habeac  in  nacurali  hac  obli- 
gacionc, ciimpacripcrLucium  acquificanon  fucrit , imo toca rcman- 
iericin  Lucio  mucuantc.  Indcfcqui  quod  nec  ad  pacicm,  nec  patrc 
morcuo,  adipfius  hxrcdicaccm  ca  oblig.uio  vfquam  deuenerit.Itaqiic 
|am  viuo  (^uam  defun£):o  pacre  Caius  manfitin  cocimi  nacuraliccr 
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obligacus  Lttdo  fbtri:  ncque  Caius  ex  eo  quod  patdiucqefitc»  £idus 
eft  dominus  iftius  obligatipnis  nacutalis,  cilm  nuaiquam  fueric  in  bo- 
nis  6c  dominio  pacris  fuperftitis»  neque  in  eiu»defundi  b^reditate. 

Hxc  aLaque  mmisfubtilia  cUm  mmpta  funt  ex  vctnfto  errorean** 
dquoriun  Interpretum,quiputarttnrrL  Pkcet^D.de  acquir.  hxred. 
obtinere  tantdm  in  cittiiibus  ae<|uiFendi  modis>&  obligationibuvvc 
untibn  hx  patri  pcr  filiumfam.  acquirantur:  non  aute  in  obligacioni" 
bu«  nacuralibttS,  quia hx pacri  per  nliumfam .  nonacquirancur» (ed pe-  . 
nes  iriiu  rcmaneanr.  Quod  quia  fitabfurdu,  &  qu^  ex>eo  fequncur  ab- 
furda  videri  neceife  c&,'hdem  quoque'nouiif ripcores,  alia  dc  cauia  rdi 
flibiecec^ot  eamnegaciuam  in  nodra  1.  niraicuproprereaquod  Caius 
debitor,  pacrt(iiccedens&:  iemiirem  ha:redicatis  patetnx  ferens»  eo  ^***^ 
modocomecucusfueric  diraidiam  partem  fui  peculij  in  hxreditate 
-paterna  mixci  &  cotitufi^quodquidemobnoxium&obligatBraexac 
nuic  nacurali  obligacioni,  qux  peculium  cius  fcquicur,  vc  diximus.  Et 
cum  idcm  Caius  canqii.im  hancs  patris  mcdiam  parccm  habeac  fui  pc- 
culij  in  id  debicum  obligaci , pro  cadcm  parce  non  rcpccct  a  fc  dacunv 
fracri  Lucio.  Idco  mquiunr,  Icgcndum  ei},.  refpondi  ttique  (juJdem pro 
eaparte qm ipfe p:itri hxres  exttterit nonrepetiturum^  Qi^''^  djfputatio  vana 
eft,  ac in  fc  ipiam  rccurric  &  reflecT:itur:  nam  indc  ficrcc  Caium, vt  hx- 
-rcdem  patns  dcbcrc  mediam  partcmhurisnaturalis  dcbiti,  &  cx  hoc 
rurfusficrcc, patrcmiuiircdcbicorcm-,  quod  mcpcu  cllc  docuin.us. 
Ficrct  quoquc  in  patrcm  tranfiiiTc naturalcm  obligationcm.  Quod 
illi  cam^ibrtitcrneganr.  Pr^ccrca  fihocin  Caio,idcmquoqucponen- 
dunvcft  in  Lucio  quipartcm  fui  pcculij  vt  harrcs  cciam  acccpit,  vndc 
tandcmhicconcurfum&:  circuicum  incxcricabilcm  rcperjcs.  Adhuc 
vnum  lili  obtrudunc  pcrperam,  cum  tocam  vim  &:  rationem  omnem 
huius  condiciioniSindcbici,ponuntinalteraparccrcfponfi,  his  ver- 
bis,  proesveroquA  fraterhemextiterit  itdrep^titurum  ,  fi  non  minus  ex 
^eCHlio  fuo  ad  jratrem  perueniffet,AAdunt  &  caftiganc,  quta  hoc  locv,^fr/^ 
canm  compucac, refpicicque  duncaxac  id quod  crac  in  pcculio  fracris 
debicoris,  &  quanrura  ex  eo  pcculio  Lucius  perceperic,ideo  mancum 
&  impecfedumciTehoc  Africanididumymu  fupplcas,  ediucrfo  quo. 
quexftimandum&compucandttm^efle,  quid  &  quanrum  ex  Lucij 

{»ccuHoCdttsbabQeRrrVthincinde<ompcnfatio  ai^deda^o  pccu^ 
iori^n  fiat  cum eo^ebico  naturali.  Qnd  fenintar  in  ambigiutfir per» 
plexafineexittt,  iine  efiedtt»  &  vUa  vcilicate^ 

Haftenus  receniiii  rubcilicaces>.ambigiiitaccf»'ac  obie£ti6nes ,  qu£ 
hktotqttentingeniagloflkorum  vpcerttm&  nouonim.  Hisomiifis 
YerbaIcgis^nQfti«,fimpliciter^&nttdeJi?g9mn$.&  intelhgamus ,  abi^ 
^ttecoc  qu«^tincttli$ific(ubtaiunbtta^iaficetm  ^|>>naini^^  ' 
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simfUie  Igitup  in  propofita  qu«flionc,  vtrum  fit  rcpctitioni  Iocus,at<]ue  filp* 
Tll!^^  cus  cft:  an  inccgra  pecunia,  an  pars  tantum  repcti  poflit.  Atricanus 
"r.        diio  qnxnt  &:  tradat,cx  quibus  pcndct  quarflionis  dcfinitio.Primum 
an  Cauis  qui  fratrifoluit>lia:res  fitpatris,  &  pro  qua  partc  fic  harrcs: 
Sccuduman  dcpcculio  Caij  dcbicoris.aliquidpcrucncritadLuciuni 
fratrcm,  crcdicorem  &  coh^ccdcm  Cai;.  Circa  primu  ficflaciiit  Afri- 
CdUupro  c:inuSypro  LjH.ij.>£rte  Cxius pAtrt  h^rei  extitit,  pro  fj  partercpct/tttrum  de  eo 
^artt  quod  Lucio  folHit.P onc  Caium  prorcmiiie  pacri  hxrcdecflc,  hoc  cafu 
umSS»    condiccraLuciopartcm  dmiidiaciusnacurahs  dcbitiquod  ei  fokiit; 
R  pro  tncntc  harrcs  fit  Caius,  tcrtiam  parccm  fumms  foiutx  rcpetct, 
fi pro  quadrantc,quartam,&c.  Qua*  Africani fcntentia ,  facihs  &  pla- 
na,hancracioncmhabct,  quodLucius  dandomutuam  pccuniaCaio 
fratrijcum  libi  naturahtcr  obhgauit,  fcd  hanc  obhgationcm  natura- 
lcm  ftiatim,  eodcm  momcnto  Lucius patri acquifiuit  d.I.  Placct. Vnde 
Caius  cffedus  cft  dcbitorpatris,  &c  patcr  flatim  cftcdus  cft:  creditor 
Caij:  Icaquc  paccrmoricns  cam  obhgacioncm  libi  quarficam  tranfmi- 
ficadli^rcdcs  fuosCamm  &c  Lucium,namHa:rcditas  cfl:fuccc01o  in 
ius  vniucrfumqualecunqucfit.  Quamobrcm  crcchcore  patrc  dcfun- 
^tojcumiftiusobhgationis  dcbitorCaius,crcditoripatri  pro  fcmiirc 
ha:rcs  extitit,  pro  eodem  (emifleiftaobhgatio  ad  Caium  tranfiiiit  & 
6cpercinuit,pro hacpartein quah9erese((>idem  Caiusiibiipfi debitor 
&cr«dicorcc£pice^«  paftem  jdimidiain  liutus  obligadonis  iibi  ipfl 
cl^uic,ide6  paisiueediinidiajn  Caioconlundicttr  &caaltiiiunir|Qoa 
cft amplius  debica  per  eum  (ed  excin^b  eftpropcer  funs  ciuilis  &  na- 
turalisiactonem,  qux non paticui^ enmdem ipfiiibideber^  eumdeA  • 
agerc  &pati,  d.I.Scichum,f.adicio,de(blttt.t  Siqiiispro  eo»S.i.  de 
£diCfuiroribtts.  Deniquc  poflquam  Catus  patri  luBres  ezticit ,  media 
J>ati^  obl^aciottis  libetaCHs  eft»  lianc  parcem  npn  debuit  amplius  £nu>  ■ 
tri  Ludb.  Ciim  ei^o  fcacnfbluit  incegrum  d^icum,  plus  .debko  CoU 
nit^indebicSCaiusfbluitmediam  parcem  debid»  quf  ipfi  quzfita  in 
eoque  excinda  I5c  confu^  fuerat.  Ver^  igitur  breoiter  &  aperte  A£n*  ' 
efesMS»  Csmm  vtlfte  fiidem^§^pmrteqmt  ipfepdtri  h^tes  extft&it,  repeti, 
fW^^hoc  ftacuitveiuciiusceccum    indubicaaim  qnod  nnlla  con« 
iumitioneegdiiliViidenliramdlqiiomodohk^^  conturbentttt 
j  iupnidi^  gIofliw(>res.'PI^umigici£f  icertumqueeft^  cemm  proin«» 
'  tegcohocdcbicoperilSB^tis,  C^um^uinquagir^ 
i  Hoc  pofito  Africanus cranfic  ad  capuc  Mcandfi»quo qu^ritur^an  de 
j[>ecuIio  Cat;  debicoris*^tfquid  ad  Ludum  petueneric,  ceaccus  aii^  Pro  tM 


^ih^^  delicec  Caium;(/i  nonmimigexpeiatUofuo  /Ufratrem,  nempe  Lucium,p 
MfMTir,  •w^jl^/Huittsloci  inteprdUdo  panl6  ^ciusHrepetei^  Oibnfianix 
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dodiuUanifuifleipro  iureincer  Quum  &  Ludum  fracres^ex  gquis^^' 
portionibush^redespatris:ficqtteobli^acionemhuiuiinodi  pro  me-- 
diaparteacquiri  ipfi  Caio4ebit6ti»  &proaItetadimidia  pertmere  ad 
Ludumtanquamh^redempatrisexfemifle.hoc  enim  pcrpetuo  rei> 
tinendum»  ^^andefiotSh,  CdumfrMtrem  obligatum  non  habet  Ludns 
ex  faa  perfona^d  ex  perTona  pacris,  quam  vc  hanres  eius  pro  femiile 
fufbncc.  LiidmtMnqismlhBmdnfnmtf  &hzreditariotantibi  nomi« 
nefratremCaiumfibinaturaiiterobhgatumhabct,  quianaturalis  o* 
bhgado  perLuduqu^fiaftacim  in  patrem  transfu^  ftiit,d  l  Placet, 
&  per  patris  mortem  tranfiniffii  ad  dus  h^rcdes :  quod  quia  neganc 
nouiquidam,errancin{aniscrroribus.  Certumtft  cnimhanc  obliga- 
tioncm  efTe  omnino  h^reditariam ,  &  cx  cau(a  tantum  hatredicaria 
peruenifTeadLucium  hzrede  pacris  pro  {emi/re,  cui  proptcrea  Caius 
.  debecmedia  parce  huius  dcbiti  naturaliSy^o.fcihcet^qiionia  pofuimus 
cencumutuo  daufuiiTe,  dequibusquinqua|;inta  hicpodrcmo  cancu 
dif 3ucatur  an  ea  Caius  a  Ludo  repetere  po(&t.Si  in  hoc  tantdm  pecd- 
naciter  &  flultc  quis  hzrcir ,  quod  ea  quinquaginta  Caius  nacuraliter 
debuit  Lucio  fratri  cx  caufa  haireditaria  fuccedenti in  mediam  partem' 
totius  obligationis ,  ca  50.  Caius  no  condicet,  quia  naturahter  obliga- 
^us  nourepccitfolutum.  SinauteprartcrcarcfpiciatadCaijpecuhuni 
hcrcditati  patcrnarinlatum,  collatum  &immixtu,  dfquo  pccuJiopor» 
tioncm  fuam  h^rcditariam  tuIitLucius, planc  ahtcr  diccndum  crit: 

•  videlicec  Caium  catcnus  rcpctiturum  reiidua  50.  quatcnus  dc  pcculio 
fuo  adLuciumpcruencrit.  Ita  vt  fi  dc  pcculio  Caij  triginta  tantum 

•  Luciushabucritin  diuifionchfrcditatis,  hcctriginta  Cajus  condjcata 
Lucio,  Uiperflua  viginti  non  rcpctat:  quianaturalis  obJigatio  quf  fola 
reftat,impcdit  condidionem.  Si  dcpeculio  Caij  Lucius  quinquaginta 
velfexaginta  naduscft,  tunc  CaiusaLucio  condjcct  intcgta  quin- 

3uaginta,  fcu  mcdiam  parccnialtcram  dcbiti  foluti  qug  fupcrcft  con- 
icenda.  Qupniam  ifto  caiu  caLucioCaiusnondcbuitampIius,  ncc 
fiaturalitcr  quidem.doccntc  Afiricano,  NAtwdem  cmm  ohligationem  qutt 
ffu  ffetnimirumpto  quinquagintarcliduis,  hocipfo  fnbUtam  viden,  tjuod 
•  feculi^  Cfcilicet a  Caio  profedi)  partem frater (Lncius) fit confecjutus.  Na- 
Curalishscobligatio  pro  partc  dimidia  Ludo  qu^Hta,  vcl  fi  vis ,  ad  cu 
reuetlaiure  h^redicario,  exringuitur  ,  fi  quancum  ent  in  hac  mcdia 
parcc,  cancnm  Ludiu  de  pecuHo  Caij  perceperit:nam  fiminus  acccpir, 
|Mitivigitttiquinque,prbhistantumextinguitur  obiigario,  quc  fu- 
pererit  pto  viginci  quinque  refiduis;  ideo  Lndns  ea  retinebic,  ncc 
Cfii6readet>qnianatuial]sobiigadodat{bludretendonem.  ' 
Denique  in  eo  tocns  eftA&uanus,  vt  probec  catenus  enindam  DefetnHi^ 
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fi£i  tdfi-  fuifTe^naturalem  obligationem  pro  paccedimidia.Lttcio  acqiiifofl^ 
quactfnusipfedeCaijpeculioconTequcus  eibpropcereaquodobliga- 

«m.  cio  natutalis  qui^  cenetur  Caius  qui  peculium  habebat ».  etus  pecuiium 
iequitur,  &amcic,ac  deipfopecutio  di(roluidebct:  quiapecalium  no 
eft,ni(ideduAo  &  exfolutoaere  alieno  pcculiari.  Pcculiuni  nomcn 
iuriseft^itts  eft >  vc Jigredicas » nec  inceiligicur,  ni(i  pnus  dedudo  ^fe 
luo^eno.  Quare  isadquempeculium ,  aucpeculij  quou  pars  deue^ 
neric,  pro  ea  parte  tenetur  pecuhare  debicumagnofcere  &:{bluete, 
hoccft,  vel  peculiare  debicum(biuere>veIquoci  depecuUoiiabet,  ex- 
hibcrc  fic  redderc ,  vc  de  eo  pccuUate  debitum  libcretur.  Icaqj  Lucius 
dimidium  ex  Caijpecuiio  conrequtuSyprocadem  parceobligatur  ia 
parcem  dimidiam  peculiarisdebiti,  (luein  iila  quinquaginta  quae  ex 
nacurah  obhgationereliduaerant  Eius  igitur  obhgationis  peculiaris 
partc  mcdia,  lcu  illis  quinquaginta  Lucius  dcbct  Caium  libcrarc,  qnia 
depcculio  Caiijiiimidium  na^uscfV.  Cum  autcm  hfc  quinquaginta 
a  Caio  accepic,  planc  indcbicum  acccpit,  indcbicum.  inquam,.natura- 
iiCcr quianacurahs  obligacio  fubbcacit  ,  att^fr/canus ^  i\  cancum  de 
Cau  pccuho  Lucius  habuit,quancaeftmcdia  pars  nacuralis  obligacio- 
nis.  Si  minus  habuic,  cacci\usxancum  ccnctur.  Si  vero  nil  ornnino 
hahuiccx  Caii  pcculio,  foicc  quiaconiumpcum  erac  pnuiquam  patcr 
morcrcrur,  vclalccri  pcculium  illud  Icgacum  auc  donacum  cft  a  pacrc: 
hoccafu coca/i^-cqiunquagintarc^idua Lucius  rctmcbjc, quia nacura- 
htcriph  dcbica  lunc,  dc  (oluca  rcpctincqucunc :  nacuralis  cnim  obli-' 
gationismcdiapars  cxh^ncdicacc  pacris  Lucioacquilica  rcmanlicjnce- 
gra,  quia  nil  dc  Caupccuiio  Luciushabuit,  vtiipc  nirais,, led  nccc^ 
lario  diclum  clL 

Huius  rci  cxcmplum  hocproponit  Africmus.  Paterifli  Cdtodebitori 
filio  fuo  pccuhum  fuum  pralcgauit ,  fcu  pra-cipuum  cflc  luflit  vlcra 
portionemfuamhxrcditariam,quofit  vtpccuhum  Caijnon  mancac 
in  h^rediutcpatris,  fed  totum  Caioccdat,  &:  Lucius  coh^rcs  nil  dc 
Caij  pcculio  coniequacur  in  diuifione  patcrnq  h^rcditacis.  Dcindo 
Caius  faHbpotansadliucie  debere  nacuraiicer  cacencum  fratri  Lucio, 
eadem  ipli  pcrfiiluic.  Hk  cnm  qugcicur  anCaius  folutum  repercrc 
^oilic,  pcrfpicuumeftptimo,  quiaproremifle  eft  hzresquinquagin- 
tarepeter6,acdehis  nulla  vnquam  dubicacio  £uicapudluti(cottiiilc69 
auchoresnoftriiuns,nec  in  eo  pcobando  immoracur  Afidcan.  adeo 
mirum  eft,  nouos<|uo(€|amneaicamfeucs-gloflacDreshociB  dubium 
teuocaile.  AUa  vetoquinquaginca  dins  i  Lucio  non  condicec ,  quia 
cocum  fuum  pecttliumfibi  ptariegacum  Caius.recineac,cnius  peculij  ot 
nus  efl  hxc  obbgacionacuialis,  quam  (tiftinere  &  diflbluere  Cains  te^ 
aecur  €imipeci£tttc^mhabeac.Plu&piitatAfrica^  yiJ^x&udso^ 
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di£bim  iftad  de  peculio  prxle^o^niturali  eiufdem  pecuUjobljga- 

'  cioBi  obnokio^aon  cancuun  obcinece  cum  naturalodebicumCaius  Lu 
cio Cqluic,  vc  hocrepecere  nequeac  pro  ea  parce  qua Ludus  pacri  hsc- 

,  res  excicicc  ied  edana  hoc  obcmere,  quamms  Ludo  fracri  Caius  non 
iblueric,  necr«cencionis  opeLudus  vci  poilit :  nihiloininus  comen 
polTe  Ludum  de  Caij  pcculio  ipii  prarlegato ,  dcduccre'  &  dctralicrc 
quod (ibinacuralicer  a  Caio  dcbccuc:  hoc eft,  quo.d  Lucio  pro  fcminrc 
vcl  pro  pordone^hgrcdicaria  deca  nacurali  obiigacione  Caius  de- 
bcbat,quinqti.1gmta  vidcliccr,  vcpofuimus. 

Hocbreuedidumvcriic.^i^ee/,  pro  cyronibus  explicandum  cftf^J^*'''* 

-  ipecieinhuncmodumconfticuta.  Quus  a  fracrc  Lucio  cencum  mu- 
cuaCHsen:.  Hancobligauonem  ftacim  patd  Luciss  acquiiiuic Paccr 
/nonens Caio  pecalinmfuttm  prxlegauic  qua^ncur  dc  nacurali  obii* 
gadone  praedida  quem  exicitm  habebic,  quid  de  ca  ftacuendum  fic. 
Primocacumeftcamprodimidiaparccpercinercad  cumdem  Caium  , 
.  dcbicorem,pro  femi/fc  harrcdcm  pacris,&:  pro  ca  parcc  in  Caio  confu* 
/am  cxtindamquc  fuifTe.  Pro  altcra  vcro  parcc,  pcrtincrc  ad  Lucium 
canquam  harredcm  patris  pro alio  lcmi (Tc,  vndc  Luciiis  Camm  in  ca 
quinquaginta  nacuralitcr obligatum  habuit,  vt  fxpc  diximus.  Caius 
nonloluitLucio,  ncqucad  rolutioncm  m  iudicio  cogi  poteft^  quia 
naturahs  obhgacio  rola,nonpancacl:ioncm,nccius  pcrfequcndi^prx- 
tcrea  Caius  totms  pccuhj  fui,hbi  a  patre  prjlcgati  donimus  cft.cx  quo  • 
fcqui  vidctur  Luciu, dc fuanaturalis  dcbiti  portionc,  vcl dc  ijs  quin- 
quaginwnilcfrc  confcquturum,  nih  contrarium  doccrct  Africanus 
difto  vurlic.  ^deoSiuc  ponas  Caium  nondum  abiluhllc  pccuiium  fibi 
pia:lcgatumj  fcdadhuccireinha:rcditatcpatris  nondumintereos  di- 
uiia;  Lucius  perarbitrum  familix  crcilcundx,pcriudiccm,vccabicac- 
quc  intcrdicct,ne  Caius  peculium  iibi  prxlcgatum  aufcrac,quin  prius 
dimidia  pars  naturalis  debici  ad  Lucium  pro  portionc  fua  ha;rcdicaria, 
vcl  pro  lemiffc  pertincncis,  cx  co  pcculio  dccralutur  &  fibi  prxHctur. 
Pccec  Lucius  vc  de  eo  pcculio,  quinquaginca, qux  ipfi  Caius  nacura-  . 
literdebccdccrahancur&fibipracftencur.  Quoniamobligacionis  na- 
curalis  mcdia  pars  in  Lucium  ex  pacns  haeredicate  cran{miSa,fcquatur 
afEciac,  &  minuat  ipfo  iuremediaparce  pecttlig  Caio  debicoriprjcrega-' 
d,quod  cefccur  pr^lcgacum  cum  onerefuo  aerisalieni  peculiaris.  Siut 
ponashsredicace  incer  eos  diuila,Catum  abftuIilTe  incesrum  (uum  pe> 
cuhumfibi  prxlegacum,  ncgligeteLudonecpecence  lui  debid  prius 
deda£laonemexeopeculiofien:  noncamen  eominusagct  poflea  . 
Ludus  inCaium,  pccccqueab  eopecuhum  exhiben>  vt  ex  eo  peculio 
.  decrahacur^bique  praeftecur  ca  pars  nacurahs debiti>  qux  ad  eum  pro 
ioniffisveipomonciiia^haeteditariaperdnec*  Huiusiententis  rado- 
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iiem  probari  fatis  cfl  ex  hac  L  Fcater^ 
UBtfwtf*  '  Aliamaffcrunt  Intcrprctcs,quianaturaledcbitum  valetadlcom^ 
ytif4dt9,  pen(atibneiii> LEtisan,  D .de  compcnfat.  hoc eft,  ad rctencioneiQ»  vel 
*  td  exceptionem»  vt  qaod  mihi  natura  pcr  atiquem  debetur ,  compes^ 
^re  po  Aim  cum  eoquod  ipiinatu  rakter  &ciuiliter  debeo,  poflim  qu» 
ipddebeppecaniamretinerey  &  deea  mihifoluere  quoidismihi  na«- 
cura  debct.  Si  natucale  debitum  valet  ad  compenfadonem»  valebic 
ad dedu6^ionem,  fntjuiuntj quia  compenlatio  nil  aliud  fit  quibn  dedu^ 
dio.  Verumillahocloco  non  (atis  alludunc  &  quadranr.  Alia  ratio 
•daci  poteft,  quod  hzc  nacuralis  obligatio  &  naturale  debitum  ipfo-' 
ittce  minuitpeculium  Caij  debitoris,  ita  vtquantitas  eius  debiti  ( (cili- 
cetproportioncLucij)  nonfitampliusinco  peculio,  &  ccnfeatur  vel 
fingatur  detradadcillopcculio.  Non  cnim  cft  mpcculio  quod  do- 
mino  vcl  patri debetur,crgo  ncc  quod  Lucio  vtjlif rcdi patris  debetur^ 
I.Si  noxali,  ^.dcniquc,  vcr{ic.quoniam,  D.dc  pccul  Caius  ergo  pccu- 
liumiibiprxlcgatum  tencns  ac  polUdcns,  non  potcft  eam  furamani 
Lucio'naturaIiter  dcbitam  rctincrc,  cumamplius  non  fit  de  peculia 
(uo,  quarc  dcbct  cam  fummamad  lc  non  pcrtmcntcm  LuciojtcftitucJ 
rc  :  quodnoluumnoncft,  Iiocaltcrius  eilc  conftat,!.  vlt. Cod.vndc 
VJ.  Ncq;  vcro  opus  cll  contra hoc  rurlu  tam  facilc &:  brcuc,aim  turba 
Intcrprctum  dilputare,  &mirari  quodhic  naturalis  obligatio  pariat 
actioncm  Lucioaducrfus  Camm:  quandoquidcm  iplo  mrc  naturalis 
ca  obhgatio  Caij  pecuhum  dimmuat,dido  vcrfic.  ^i^,in-quo  Afric. 
docet  obhgationcm  contradam  idcbitorc  fihoFam.afticcrc,  fequi  &C 
jmnucrc  ipfius  pccuhum,atqucpcr  eos  quibusPfoif/iiwmpoileaobtigic 
eam  obligationem  dillolui  dcbcrc. 

Vcrumquia  non  in  quajilionibus  inanibus,  quashic  Intcrprctcs 
adfingunt,  fedinhoctantummris  articulo,omnis  dubitandi  ratio  8c 
totabiuuslcgis  difficultas  verfabatur,  idcirco  tam  inhoc  vcidc^^dco, 
quaminfequentibus  vorKicuIis,  vfqucad  §.  quarfitum,  enititur  Afri- 
,  canas,  vtprobetdcbitum  ifilio^m. fequi cius  pcculium  pofl  morco 
pacris  yU  eos  obligare  ad  quos  peculium  iliud  deucnerit:  (pccie  pro^ 

fo(ita:h«iu{mod^Caiusfilitts&m.pecttliUfflhabed5^x  contcaduiad 
cft  debicor  Mxujj  «xtranei,  non  autem  fui  (ntns:  Filiusisua^x 
fiiisconizaftibus^cuihexttaoeoimdsobiigatur  non  modo  natucali« 
«er»{edetianiduiliter>  ac  in(blidttmcenetttr,l.  tamexcontca£tibus^ 
IX  de  iudic  IFihusfanuD^de^a^lS&obL  Exceptl  obliguionemtt- 
tui  fitio£un;  dan>concca  SC  Macedon.  Defunte  patte  huius  Cail 
debiconSypecaliumeiusin  hsredicate  pateniamanfic  confuiumr,  9c 
cum  c^teris  rebus  h^cedicariis  peruenicadeumdemCaiumacad  Lu- 
Qum  fbtreni.  (uttmhmKi^  poftionibtts.  Credkos  Cai> 

M«i|iiia- 


Digitized  by  Google 


mfbtidumadaetfiuCaiuiii  fibi  obligatam,  velagec  contrii  Lucium . 
Csuj  cohxfedem»  vt  proiemiile  &  pto  (ua  portione  haeredi tani  debi. 
mm  hoc  peculiare  Caij  (bfoar»  vel  ulcemeatenus  fbluac,  quatenusde 
&ij  pcculioad  ipfiim  peruenit :  nec  enim  plus  debct  Lacius ,  quam 
quod  dejeo  pecutio  conlecutu$eft;Sed  MsmittSyLudo.omi^rOytnaluic 
a  Caie  iolidum  exigcre ,  nec  expedare  dimfionem  hzrediracis.  Ita^ 
'  qaeCaius  incegrumdebitumMxoio  foluit,  exceptis  &  ialuis  adio- 
Aibus(uiscontnLudamc6<ucredeminmediain  eius  debiri|parcem 


lituideadi,  Caius  per  atbitrum  &miliz  erciicuadaE  iudidodatum^t 
|!er  (encentiam  ei05:exiget  a  Lucio  dimidiam  partcm  ciuspecnniae 
q^mpMatttio  totamprxuitit.  Addefi  Lucius  tantum  dc  Coij  peculio' 
^rcepericrquod  fi  mtnusperceperit  Lucius,  ho  cfalcem  ab  eo  Caius-. 
tecuperabic,  quod  de  ipfiuspeculio  Lucius  habueric :  Tancumdem  e* 
iumd:ediiorMcuiufta£(ionede.  peculio,  a  Lucio  e  xigere  pocuiifer 
|>ropterregulamfupradi£bam»q)iadebictim  a  Hiio£un.reqQftur &mi* . 
Miteias  pecolittm^ac  de  eo  peculib  folui  dcbecad  quemcumqtteper» 
ueneric.DeniqjiiecancumLudus  Caiorcfundet,quantu  Ma^uio  cre- 
dicori  Ludusdeeopcculiafbkieredcbuincc:  mediam  {cilicet  debid' 
^aftem,  fi  non  minus  de  Caijpeculio  habuir,  (i  minus  habuit  raltem 
rcfundetearenus,quatenusde€o  peculiopercepit.  Hac  ratione  cum 
integrumiftuddebitumcreditori  MxuioCaius  diflbluir,  incclligituc 
etiamfoluiflepro  Lucio,  eumquelliberafrcjquia  Luciuspcculij  frarer» 
ni  partem  conicqucus,  inparccmquoque  dcbicipecuiiaris  eratobli* 
gatus. 

Ha:c  fi  Caius  dcbitum  Mxuio  foluit.  Qiiod  fi  nil  adhuc  dcderit. 
creditoriMxuiOj&paternam  hxfcditatem  cum  Lucio  fratrediuidac, 
funcCaius  famihx  crdfcundariudiciopctet,  Ttdcpcculiofuo  quod 
in  hxrecliratemanfir,Luciusnilauferre  poflirjnifipruis  Caio  fitifde- 
dcrit,  fc  M  ruio  crcditori  pcculiari  Cifij  foluturum  6c  lacisbduru  pro 
partcpeculij  qui  ad  Lucium  pcrtinebit.  Vnde  coliigit  Africanus  ii  " 
Lucius  tcnctur  ea  portione  dcbiti  liberare  &  indemnc  feruare  Caium  • 
aducrfus  M<ruium  extrancumcreditorcm.fi  integrum  dcbitum  petat: 
multo  magisindemncm  CaiumLucius  contra  feipfum  fisruarc  debet.  - 
In  fuperiori  obhgationc  nacurali  di^Toluenda^  qux  intcr  Caium  & 
Lucium  contracta  tuerat ,  quemadmodum  dimidiam  partem  naturalis  * 
obliganonis  cxtranco  per  Caium  dcbitat  Lucius  diflbiuere  cogitur,- 
Eademrationcmediampartcm  naturaiis  obligationis  qua  Lucio  tc^- 
nctur  Caius, idcm  Lucius  debecfu(lmere,quiaiiabuit  poitioncm  pc*»- 


* 
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Bxijsofnmburaodem  efHciturin  (pecie^i3itislegis,liatc*f«fi<liift 
quinquagioutanaaam  indebicefoluca,  Lucium  Caio  ceddere  com^ 
pelii.  In  hoc  vno  tolt^m  confirmandolcocuseft  Afcicanus  hic  tocaL 
Fcac^r,quafi in  eo (bio ambiguicaS  vecfiurecur.  De  primis  quinquagi^ 
ratanquam^xcraomnem  dubicationempQiioSi  Africanusplucan^ 
diflenut ,  Cedyao  vcrbo  tcCj^nilik,x:dmmvt$f>tequidem  projg  ffmeqikt 
fstrihtmfiutyrtpetifnnm,  Es^tamenquidamnottihicreie  concurbanc 
&  inuoluunc^  atque  ipfum,  huius  legis  authorem  oppugnancglollls 
inanibu$,  perplexis&plane  inuttlibus,8f  Atricani  relponrum  iacile, 
ab  codcm  (atis  cxplicatum,  illi  alitcr  explicando  &c  torquendo  pcrplc- 
SatptitM  ^"'^  ^  dilficilc  Tcddiint. Bonu>n  fi6}i*m  Doctons.Sed  luuathora:  vnius 
DD.  in  iaduram  &  molcftiam afFcrtc  otiofis  &  curiofis,rccitando.qualdam 
V*''     fubtilitarcs  &  argutias  quibus  iidcm  vcunturcirca  ,  imo  concta'iiuius 
lcgis  rcnfum  &  inccllcAum.  Primo  illi  .tduerras  fecundum  Atncani 
rcfponfum,  in  his  vcvbis,  Pto e.iver6 pjrtc ijn^ijrater  hxrcs  cxticcnt  itsre- 
petiturHm^jinon  mtnHi  cx^cctdio  fno^d  jrstrem perueniljct ,  natf^rjilcm  eniot 
oI>!nationem,(;^.  Quamuis  h.rc  Afncani  fcnccncia  valdc  pcr(picua,tu 
iufta  &xquaric,  vt  flip.  oflcndimus ,  iIIj  tamen  cam,vti  laccc,  mancani 
*       &  impcffcclam,atquc  miquam  edccrcdunt.  QjK)modo  cnim,///<y«/^r, 
in co  vim tacic  Africanus,  quod  Caij dcbicoris  pcculiu malicin  hanc 
pfcniufi-  dicate  patcrna,  &:  Lucius  cohsrcs  portionc  cius  pccul.i  habucrir?Quo 
lliHaL  "^o^o,  itjfiiunt,  cms  pecunix  quam  de  Caii  pcculio  Luciusx;ll  nadus, 
iMj».      rationcm  habcc  Ahicanus,camqucpccuniam  vultCaiopicficctC;&: 
dcduci  in  fuum  nacuralc  dcbicuin :  nulhim  vcro  mcncioncm  faciat> 
nccrationcm  habcatcius  pccunucqiA.m  vicillimcLucij  pcculio  Caiuf 
eftctiam conlcqutus  inpacns  hfrcdiraccdiuidrnda,  cumm  cah^rc- 
^ditate  pccnlium  quoquc  Lucij  rcmanfciic,  &;  Caio  fucritcommuni- 
catum.  In hac  controucr(U 4e  condictionc  indpbic^:  obiicienrc  Caio 
aduerfus  .Lucium  Quin<ij$inntA  h^c  refidm  qt^t  folHi  yrdde  mthi  tM^ 
fU4mitfdeBitM^tpudt9tidem£meo,peailm  dbflul/fli,  'NonneCaio^reponcc 
Ludus  hiftiflime.      *^t  vero  tm  Ou  pittem  /jHoqne  e^ndem  hsLtuJti 
^   iemea  pecnliQiiti^  vicij^im  bocmihi  deiitcifo  ^  compenfnto^  dm  u peamU 
f$im  de  tuo  peadio  nsHus  fum,       Cut  cnim  Caius  porcionem 
ex  LuciJ  peculio  incegram  iucrifiiciet  j  Ludus  acitem  ^  peculio 
Caij  qusiicam  pordonem  amittet,  eamqocreftituete  imo  etiam 
'{bluet?<leduftione  &  compefiKiqne      eius  pecunix,  ciim  his  quin^ 
^uaginta  rc^dws  quas  aGuodwitoce  obnaiwile  d^itum  accepic-; 

dedu^o  compen(atio  {iroreluldone  eft,deduceie6ecom. 
]Mltocectamiiimroam,nilaliude(lquam£olite^  Hacargumenu* 
Cipne  jrreddft  cerrinquidam  Interpp.exiftimant  non  pofle  vimilHiis 
cuican;  at^ue  icaflin  pcrcgriQos^j^d^^ttchuius  ic^is  iocdlc^u^  dfi* 


:a  by  Goo 


DE  CONDICT.  INDEB.  I46 
ubunnir.  '      *  . 

Nonnalli  vc  (e  expedianc,  quti  neqitettiic  no<iiuii  iIi(Iblitere  Cdn*  ^^^J^ 
4St  9C  &dx  fingeado  ac  diuinandoj  Luciumcredicorem  non  hdAuSe 
pecnltimt:  veliiliabuic,fui(rc  ipfi  pr^lcgacu  a  pacre  Velalcen  donacmii» 
ica  vc  de  eo  Cains  nil  pcrceperic:  hoc  modo  Lufin  iion  po^  obiice^ 
teo5pen(aQone(uipeculij6umCaijpecalio.C^xdiuinadoaHenant*  ' 
amsA k vetbis  A&icani,  rpeciemponencis de filiofiun.qui  pecuniam 
inacuam  fiacti  dediurx  quo  vecifimile»  imo  vecum  eft,  ipfi  peculiom 
*  hdffc,pufilUmiftamiMm,vtMt  lucilconfolcus;  Qupd  fi  peeQiium  Lii:> 
dus  noniiabuiflbt,  fcquicur  eum  mucao  dediflc  pecaiiiam  aHenam'^  . 
vel pacemam,  vc  dhi(p«ican^ gtoffx:  quo  cafii  de  cbndi^one  huius  pe^ ^  . ' 
cuniar ad  aliu^ercinencis»  longe  alicer  cra^bndum  Sc  iudicandu  efttr,  ^ 
vcparer ex legibus dculi, fi cercum  pet. D.&C. Alij  rupplenc6ceiuei> 
danc  audacitbhunc  Africani  Iocum>  volticqae  vcriufque  pecolij  hine 
indeinccrfiracrcs  ractonem  haberiy&compacacionem  fcii  compcnfa^ 
cionem  viciiTim  intereos  fieri  eius  pccuni^^,  quam  dc  Lucij  peculicr 
Caiuspercepic>ctbBeaquamdeCaijpcculio,  Lucius  liabulc  :  &  Lu« 
ciani  pecul^  porcionem.  Caio  delacam,  ipfi  eciam  Lucio  proHcere,  de<' 
duci  U  compenfari  in  haci  qoacincer  eos  eft  controuerfia  de  indebici 
Condi6bionc'  Denique  vrrumque  vtriafqttepecotiuiB-intticemcom- 
pen(ari,fcnbuac  obfcurc  &  confufev 

Hincfequkur^furdum,  quodfi  Caius  canttlin  ex  Lucij  peculin^j[j^^'^ 
percepit,  quantum  Lueius  de  Caij  peculio  :  cunc  Caius  a  Lucio  harc 
quinquagintarefiduacondicercnequeat  ob  eam  rationem,  quod  ea-^ .  ^ 
oem^o.  de  Caijpeculio  Luciusabftulcrit.  Id  quod  apertc  rcpugnat," 
&  fentcntix  &  verbis  huius  legis  diccntis yNdturaUm  enim  obligAtwneiH  ' 
quxjutjfet hcc ipfofuBUtsm  viieri,  quod pecnlif^Cdlicct,  ad  Caiura  pcrtinc- 
tis,  partemfrjLter,  ncmpe  Lucius,  fit  confequtuf.   Na  n  pro  ca  p.ircc,  na: 
Cnrahs  obligaciofublataeft,  Caiu?  non  cftamplius  debiror  Lucij  ;nec 
qu^rit  Atricanusan  cdiucrfo  Cams  deLucij  pecuhoalrquidperccpc- 
rit.IlIivcrocOntraAfricanum  fupponunt&cmcndanc,  cx  co  quod 
pcculij  parccm  Lucius  ficconfcqutus,nAturaJcm  obligacionc  non  cC" 
fcfiiblaca,  Ci  vicillim  aUquidexLucij  pcculio  Caius  habucric:  Indc 
ccror  &  labor  incxcricabilis,  qucm  hic  rccicarc  raoicfhim  cfret.  eam 
interprecatioi^cmhitilcmcfTc,  (icpaucisapparcbit.  Caij  &:  Lucij  fra- 
rrumcoharredum  peculjamoricntcpatrc  manfcrunc  cum  fuo  oncre,  .•? 
ruoxreahcnoj.mbonis  &:ha:rcditaccpacris;  ObligrtC.o  vcl  ciuilis  vci 
iiacuralisfcquirur  &comicacurpccuha  &  cumiis  morcuo  pacre,tran- 
fit  adhaeredes.  Sic  pccui'iuin  Caii  obligacum  in  cam  mucui  caufimi 
manfitinhircdicacepatris,  cum  oncrehums  nacuralis  obhgationis, 
^a:peculiumeiusfequicur2daiHcic,acdc  co  peculio  diiroku  dcbe^ 
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quk  pecuiiu  non  intelliginiriufi^iediifto  &  (blisco  aere  iQieno^quanH 
uis  nacdialicercanctoadMto:  &  poftca  cefiduum  peculii  cum  cou 
iueredipcediuidicur incer  eordem&acires ,  vc  diiriiDUS.    C4m  erg^ 
Luciusp^rcemmediam  pcculij  Ca^aniaufenc^ruftiDeKdebecparceQi 
dimidiamooccis  2(9ni$aUcni»reunacuialisob]j^cioDis  qux  peculid 
reqtticur,  QueniadmodumediuerloLucij  pecukumcumruacauiafie 
jonerefi  quod  ecat^manficinhatredicate  pacris,diui(umque  lttic.incec 
fiacres :  acque  fi  alicuioblsgacioni  etac  obnoxium  Luaj  peculinm»hii^ 
ius  obligacioms  fumma^e  eodem  pieculio  deciahecur ,  &  creditofi 
ibittccun  fic  Caius  ad  quem  Ludanipeculij  portio  Eedic,  pattemque» 
queoneris&d^cipecuiiaiis  fiiftincbi&  HQcemramiovicpeculittm 
ipCo  iure,.  quia  non  eft  iapeculio  id  quodalceci  dcbecur»  d.l.  Si  noxal4 
y.  circafinem>  verficulo  Quomam,cuml.Sedii,5.$.Pccuiium,  D.  de 
pcculio.  D eaiqttc  v(riuiqii&  ficacris  peculium  decFado  &  dedudo  cu- 
iufque  peculij  onere  vcl  xtc  aiieno^  incerfracres  comrounicacur  ac  dir 
uidicur :  Neque  relerc  an  Lucij  peculium  ficlocupiecius ,  &  nemini 
obIigatum<  Caij  veropeculium  fkpudlium  ISL  modicum,  6c  Uebito 
pccuUari  grauattUB }  Au  e  contri.  Nam  vcnimquepccvlium  quate 
qaalefic>cum  fuacaula  &  onere  ^ris  aUenipeculiaris ,  manec  io  iutce* 
ditace  pacriSy  ^  iu  tranii  c  ad  hsecedes . 
hti    Per  cam  rationem  abibic  eorum  D  D .  atia  fubtilitas  ex  ruperiori  ob« 
ie^ne  defitmpta  in  hunc  modum.  Caij  debicocis.  pecuuum  femet 
immixcum  ^coiifufumin  hxtedicace  paceraa,,  fic  res  iutreditaria^ 
.paterna :  ideoque  media  pars  rerum  qu£  olim  eranchustts  pecttlij,pcc* 
^ccad  Luchimpacrisiutrcdem  pro  kmilTe.  Noncenecur  crgo  Lu<* 
dusdciua  porcioneilliuspeculib  'loc  ci}:,de  refiiaharredicariaiibcrare 
Caium  obligacionc  nacwali  qua  obftringicurLucio  ex  mutui  concra- 
^J:u:necccncair  Lucius  id  quod  (ic  Caij  pcculio  perccpic,  hocipfuflci 
C.iiodcdaccrcin  idquodipfi  Caius  dcbcc  naturaliccr,nam  dcduccre 
-&:compcnf.irc,  nilaiiudcftquam  loliicrc:  Iniquc  hoc  modo  Lucius 
.dcrc6fc  depccunuiruah^rcditaria.reddcrctacfolucrcc  Caio  id  quod 
ipfi  Caius  naturaliccr  dcbcbat.  Sjc  cnim  re  ipla  &in  cfFedu  Lucius 
pccuniam  &:  rcm  hxrcditariam  fibi  dc  Caij  pccuHo  acquifitam,  dac  &r 
icfunditpro  naturaiiobhgationc  Caij  excingncnda  dc  cxoluenda.  Id 
quod  iniquum  circ.putant.  Hoc  vcro  ii  bcnc  purant,  dclcnda  func 
illaiiuiuslcgis:  NAt4trdlememm  obli^Atiomm  ijHxfmljet  hoc  ipjo  fubUtAm 
^'ideri  jCjuodpcculij  partemfrater  fu  confequtus.  Atquepercam  lubtilica- 
tcmeruendafunciuris  £undamenca,cum  i|dem  fupponunc,  quod  ca 
50.  fracri  rcpctcnti  reddcnsLucius,  defuo  dilfoiuat  naturaicra  Caij 
obhc;ationcm.  Malc  fupponunc,  quamuis  ca  obhgacio  fubJ.ita  fic  idca 
^uodpeculij  Cauoiparcem  Lucius£cconie^ucus  :cm  iilap«>« 
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'0lli)ad£.lidiim  qon  ^moetc,  niii  Mn&o  prius  pro  iuaparte,  &  fo- 
laco  aeie  alieno  peciiliari  quod  eidcm  Ludo  nacunlicer  debebacuc 
Hoc  m  dilTokico,  feu  illis  ^o.  ex  pecuHoica  dcdudis ,  fie  Lndo-  ixds, 
addcmttm  quodldoeapecuiij  pordoaefiipeteric,  iiocad  Ludnmper* ' 
dnebit  .    »  ' 

Hi$  proxunam«ftaItiid  fitbcfleconcndum  qnod  aonnuUi  ^Dppo^ 
jiunc  Africano  dicend  Ludum  ea  50.  Catoreddkuj^um^qniaejundcKB 
velmaioroi^iAmmam  dcCaijpeculio  Luctusbabueric.  Qupd  ab  a;* 
•quicaccfif  rarione  iurisalienum  eflcjiudican^  vcbaec  50.LudanaCttt»- 
ucer  pcr  Caium  dcbita»  qust  peculiuai'erasricquncur9'&  minuunt^ 
decrahancur  &  iblnancur  exmedi2parccpeculij  adLudum  delaca,non 
iblu2Lncurdc4lcecapecuJi|parteqn«penes  Caium  rcmanfic»  qui  boc 
modofuam  porcioncm  peculijincegramhabebic,  Ludus  aucem  iiil 
-carebic.  Hsc  dubicario  prima  froncc  mouerc  vidccur ,  nam  coca  nacu- 
.  lalisobligacio  in  ocncum,  futcilacimacquiiica  pocri,  vcdiximus :  Cilm 
a^cem  pacri  dcFundo  Caius  facceflicmicmiflcm ,  Sc  (icpecnlij  flii  me- 
diam  parcem  abftutit :  p  ro  cadem  pocrione^pcr  co  n  fulionem  &  adici  o- 
ncm  exrindatuiccadem  obligario  nacuralis,  d.1.  Sticiiura,  «.aditio^  dc 
foiuc.  maniiv  icaqnealtera  £midia.cantibn  eius  obligarionis  pro  ijs 
.5'Q.refiduis,^de  quonim  iblucionc  &rcpericione  nunc  concroueriia 
cft.  Hocrdiatiiodiepcculij  rolumonus,quodpcculium  tocumaf&- 
Ncerc^iprumquc  minucrc>&dc  coco  peculio  roluidcber.  Atqui  pars 
>dimidiapccultj  pencs  Caium  cfl,  quarc  cenccurpro  ca  potrione  fu{H<- 
ncrc  paitcm  ciusdcbici  naturalis  quic  fupercft  in  ^o.quac  dcbcncur. 
"Sic  de  ifl:is  50.  Caius  pendcc  15.  Lucius  alia  25.  Quamobrcm  in  noft^ 
fpcciccx  50.  iolutis  Caiusa  Lucio  cendiccr  cantumi^.  LuciusaJiaa^, 
retincbit^ncquctota^o.  rcddctatquc  amjttcr.  Forc  iniquum  fi  dc- 
bicorCaiusmtcgramiuipeculijportioncmlucrifadat,  crcdicor  ver6 
Lucius  inccgra fui  peculij  porcionc  traudecur,  fi  tota  50.  rcftituat.hoc 
.argumcncoicuis&crcdulamens  dccipcrccur,  niliaduertcrct  co  dc- 
len  &rubuerti  vcrficulum,  \Aturdcm  cmmoblnationem,5^  totAmhac}. 
Imo  planc  captioium  cfTeargumcncum.  Sic  enim  ait,  Ai'.tf«r<j//5  ohlir^A'* 
^/ococum pcculium afticic,acde  toco  pcculio  (blui  dcbcc,  vcrum  cft 
Totit.  Quodvero  lcquicur,  parsnatnralis  obiigationjs  Lucio  ,ic- 

«juifica,  non  ranrum  mediara  partem  pcculij  ad  Lucium  dclati^fcquirur 
'^Jcafficit,  fcdcciamtotum  pcculium,&:dccoto  pcculio  iolui  dcber» 
fdfum.  Quia  ratioiuns  doccccocam  naturalcm  obligationcm  quj  cft 
■ccncum,fcqui  Sd  mmucrccocum  Caiipcculium,  Sccosad  quos  pccu- 
iiumdcuenerit,  obligarcpro  iisportionibus  quascx  pcculioli.ibuc- 
runr :  vr  qui  mcdiam  partcm  pcculij  nadus  fit,  is  mediam  quoque  par- 
^xun  aatuialis-obiigauonis  fttftineat,  £x  titulis  omnibus  dc  pecuiiQ. 
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ttctonifii  Gaii^eoilitiiii  cnm  eias  nacunli  obligadoneifiecgta^  dS^  - 
9i(am  eftarquis  poitiotiibus  inter  Caium  U  Ludum  lutredes.  lcaquo 
tnedia  pars  peculii  cutn  media  parce  nacocalis  oUigacionis  petuenit  ad 
Caiumjdebicoreniy  &in«o  confuiade  exdndafuic  pcradit^oem ,  vi» 
diftumeft.  Altecamediaparspeculii  cum  nacteobl  igadonis  dcuenic 
ad  Luctam,.qaipecnlit  partemdimidiamMberettequJt  finedimidit 
parte  oneris'&  obligacionis  qux  pccuiium  afiidi;»  neq^e  ea^ecnUi  paci 
cflreincelligicur;  niJSdedudo  prius  xte  atieno  nafufalis^obligadonis 
pro  eademporcionc.  Hocliqaido  pcobat  eum^aific  coWigityi^stunl» 
•Uigm9  tou  inte^upeculiHm  aJ]kit,frgomedsdpmJtstmrMUs  M^thmsm^ 
f^nmptculiumAjJiciet  Malecolligcceyquiamediapars^obiigacionis  na- 
tunlis  mcdia  cancum  pact^peculu  ubligac  quxad  Luciu  poruenir.Inn^ 
aicumeiret  perfcqui  cxtecaquGc  hkiubtiliter  nimis  M»6lantar»tuixi» 
etiam  n  o  ua  affetri  poiTeatf 

Con(eqaenteradeaquaBantedeveraliuiusL(enlu  diximns,  Afri^ 
can  as  in  $.quxfitum>  &  J^contn^  docet  tribus  exemplis  non  exting^i^ 
fed  maneremturalem  obligadonem  inter  patrem  &  filiiim^un.  cov^ 
tradam :  (iuopecm9CCcm,  iiue  per  emancipacionem  foluacur  pacria 
poceftas..  Si  non  exciuguitur  obHgacio  nacuraliSyCranfibtc  ad  hxrede» 
pacris  proporcioiMbus  hgredicariis.  Rurfum  in  primo  exemplo  docet 
African.naciir.ilcm  obligationem  pcculium  requi,&  ex  peculio  difTol* 
ui,  vtfirmeciefponrum  quodm  huiuslcgis  fpecic  dcdcrac.  Prioris  c-« 
xcmpli  fpecics  apcitaeft.  rmo //> /?.iAm/«i  poccftace  exiftenci,  pacep 
Jj^^^^^^^'^^  mucuam  pccuniam  dcdic,  vcl  cx  alia  caufa  dcbicorcm  fibi  fihum  cfFeciC/ 
tm  fjtes  idque  nacuraliccr  concum  dcbetur,  non  ciuiHccr.  Paccr  tihura  emanci- 
^f^*  piuir,  fihus  cmancipacus,quod ancc  cmancipacionom pacri nacuraliccp 
debuic  jid  pacri  foluic.  Poftea  fihus  vulr  ttfpcccrc  canquam  indcbicc 
folucum ,  quia  errans  folucrir,  id  quodab  co  pacer  exigcrc  ncquiflet/ 
Paccr  negac  condicipofTc  nacuraliccr  dcbtcum  vlcro  (blucum.  Rel^ 
pondcc  AtLicanuSjhocfihifam.  nacuraic  dcbicum  fcqui  & afficcre ip- 
'  fius  pccuhum,  8£  dc  peculio  difToIui.  Icaque  fi  eius  pccuUum  pacor  re- 
cinuic,  ac  cancum  fic  in  pccuho  hihi^quancum  pacri  filius  nacuralitcr  dc- 
bcbat:  hocciCu  ftlius  ipacrc  condiccc  quoa  ficci  foluic,  quia  huiu^ 
•  .  dcbicinacuralisquancicas  &:  valor,  vclredempcura,manfirin  pcculio 
quod  pcncs  paarcm  eft.  Eoque  modo  paccr  quod  fiho  crcdidcrac ,  re- 
cupcrauicaccipiendo  pecuhum  eius.  Ergo  fi  iterum  hocci  fihus  foluac^  I 
patcrbis  idem  exigcrcccontraregulain  luns  aacuEalis  &ciuilis.  E  con-? 
rrario  igicur,  fi  nil  cx  filii  emincipaci  pecuho  rcmanfirapud  pacrem,  fi-» 
Jms  folucum  non  rcpeccc,  quia  pcr emandpationem  non  fuic  fublaca 
oblig-itio  naturalis,quacimpcditrepecitioncm.  Noh fuifTe  fublarani 
biojc  probacur ;  Quod   idein  fiiins£im.  aliquid  dcbueric  c.\ciaiico^ 


Digitized  by  Googl 


DE  COKDICT.  WDEB;  ^ 
lkoceft,.noiipatri&m.iionf»tfd»noii£bn|o,necalueittif^ 
famUt«  &patii(poteibds>acqaeisemaneittcreditorfiy  Intm 
«nnumabuemancipadohe»  vdmorte  filii6m.mc  contta  patrem  do 
peciilio  filii,  in-hoc  fiulice^  vt  fi]ii  debitnm  vdioloat^ve]  exhibeac  pe« 
coliimidus,ex  quo(kisfiidatfiliictedicoribiis:Paterde  peoiliod^ 
ptiraum  deducet  ac  retinebit  qoodfibi  filiusnaturalicerdebec,  qnia 
naturalts  oblig^o  peculium  (equicur  >  ^  de  eo  difiblui  debe^nec  tolr 
Jitur  mof  te  aut  em.inciparione  nliifam. 

Secundi  exempli  Species  expriori  pendec.Pone  ^  conciariofilinm-  ^'^^^ ^*^ 
fam.  pacricredidiiTe  pecuniati^v^iilii  debitoremeflepfltrem,  nacura- 
licer  fcikceCy^vc  cam  £rpe  dixMnus :  Pacec  filium  emancipauic ,  deinde. , 
filioemaoapate  Ibluttqaodd  debebat  nacucaliter  tancum  :  dcinde 
vult  patercondicece^  quiaiure  diyiliindebicttm  eccans  foluic.  Filius 
ohiicic  pacrem  nd  pb  (fe  condicereid  quodipfioaturaliter  debui^  quia 
nacuralis  obligacio  dac  cxcepfionem  fieretendonemiblutap  pecuniz 
pro  filio.  R.erpoadet  African  us  patrem  non  repetitoram » quia  nacu-  ■ 
jralis  incer  eos  obligacio  cocrada  non  excinguieur  emancipacione  filii^ 
manccque pacer  debicor fiJii.  Iftud  vcro  inde  probari :  Quod  fi  idcm 
filius  cxcranco  quid  dcbuiflcc,  ifquc  cxtraneus  poft  morcem  auce*  '  • 
jnancipationem  filij  intra  annum agat  dc  pcculio  cius  coiicra  pacrem, 
vt  dc  co  peculio  dimittanturfilij  crcditorcs :  mco  pcculio  computa- 
bicur,  &:quantitaccmc)Uspeculijaugcbic,idquodHlio  Tuo  pater  na- 
turaliccr  dcbec ,  acquc  ideo  cale  dcbitum  paccr  cxolucrc ,  &  m  filij  pe- 
culiuminfcric  tciiebitur.  Idcmiuris  cft,fi  viuo  adhuc  filiofam.  &  ia 
fecris  patemis  conftituto ,  crcditor  ems  de  pcculio  fihj  agat  aducrfus 
patrera.  Teirtiura  cxcnipium  eft,  depatre  qui  cum  filio  Tuo  naturalf- 
fccrdebctet,  huncmoriensexhacrcdauic,&  extraneum  harrcdem  in- 
fticuic :  qui hacres  poftca  filiofoluic  quod  eipater  naturahtcrtantum- 
debebat :  dcindeagit  condidione  indcbiti,  q«afi  errans  dcdcricmdc-  • 
bitum  cmili  rure :  malc  agit,  quia  folura  patna  potellate^iionioluicur 
obligacio  h^c  nacurali^  qu«i^impediC  icpctiuonem» 

DE  INDEBITI  CO>JDICTIONE,  PER  INTER- 

FJl£T£>S   OfiSlIVRA  £T    PB&PLifiXA  SC  R  I  fi'I, 

k 

X  ijs  qua:  dida  (iinc  adjl.  Frater  a  fraerc ,  pleraque  ambigua,' 
ncclatis  ceri^ifi^nrequncurdeindebici  condidionc,  vcrum, 
quando,  &  quomodo  decur  fli^uiindebicuro  foluic ,  Vci  pcr 
ercoremfadiyvciper  crrorem  iuris :  8cinqua.iDdcbici  fpccie  h^c  ob- 
tineanc.  .Qdod'Cttmtta£bntInterprecei  ex  mulds  variifque  locis  iu- 
s^j  vixi^  CQtdUce  iiidenciic»  Sin^ula  difpidamus,  ^Eiror  veligxiQ- 
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lancia  fa£^i  dicitur,  ciim  bsres£ii(d  pucans-dfe  tcfbmeiitllia4Q^fii« 

«ft;  vclcum  cfTct itritum,iilpcum ,  rcuocattnji  tcftamcntum ,  id  ncA- 
ciens  b^resi  foluit  legati  SC  fideicommiflay  efransin  hdi  screi  geftsft  r 
veritate.  Icem  ft  hactcs  igiioraoslixrcditateai  efieexiiauftam  occttltc»^ 
«realienoclamperdcFundumcontrndo  incegtaiegaupraeftitit,  ex. 
quibus  quartam  £f  legitimam  ruam  detrahere  fic.rctinere  dcbebats. 
Deniquc  fi  quis  i^norans  fa£tuml)crei  gcftx  veritatem,quid  promifi^ . 
dcdic,  vclpraftiutindcbitc  pcrerrorcm,hoc  condicct,!. Cikn qtiis, 
Cod.deittr.&fac.ignor.i.^.  K/.Cod.  dc  condid.  indcbiti,namiaAi 
error  omnem  ron(eniiimcxcludit,  I.l  1. 1.  Cod.  de  fideic.  1. 1.  L  Errort 
Codadieg.falcidquierrat,f»/^^o  fdlicet,  dominium  non  transfert,  1. 
Si  procurator,D.deacqi»r.  ter«doni.  Harcregula  certaeft,ciun  quii- 
in  ta£l:o  crrans  foiuvc  id  quod  ncc  ciuilitcr ,  ncc  naturaliper  debebaCL 
ccrta  cft  tn  rcy  in  pecunia  indebita  lunbus ,  vt  aic  lcx  i.  D.  dc  cnnftitura 
pccunia.  Itcin  cum  qiiis  foluicid  quod  dcbct  cantiim  ciuiliter,  fed  noii 
dcbctnacur.iliccr  j  ncciuic  gcntium,  vcaitiex  Indcbicam,  47.  D,  dc 
condid.  nidcb.  Ciuilisquidcmadiocontracum  dacur,  rcd  aducrfus 
camadioncm  tueti  fcpocclr  a*quicaccdcFcnrionis,  I.Quixquicacc,D. 
dc  doli  mali  cxccpt.  Hoc nnruialiccr  mdcbitum,  quamuis  ciuiliccrdc- 
birumcrrorcfaclirolutumcondicicur.  Scd  ca  rcgulain  eoquod  ciui- 
liccrquidcm  non  dcbccur,  fcd  nacuralitcr  dcbicumcft,  vcm  coca  1. 
Fxaccrafratre,  bc  alijs  cxemplis  inicio  poficis  valdcinccrca  cft,  cum 
qu^ricur  vcrumcx  nacurali  cancumobligacioncdebitunpetignoran* 
tiam  tacli  rolucum  repccacur. 

Inccrprccum  vuigus  poft  Accurfium  in  l.i.  D.  dc condid.  indcb.  & 
Satwdi-  Canonici  GlolTacorcs  m  Cap.  vlt.  cxt.dc  folution.putanc  id  quodna- 
^Zi^iHi'-  ^^^^^^^^^ tantiim  clcbccur ,  ft  pcr  crrorcm  &  ignorantiam  Fadi  foluatur 
(cr.,«»r«-  rcpcti,quiafac1icrrorncmminoccat,l.S.  1.9.  D.deiur.&fadiignor.. 
idquecxprcfTum  m  I.  Error,  Cod.adlcg.falcid.l.i.Cod.dcfideicom- 
miir.1.7. 1.8.  Coci.dccondid.indcbiti,  cxquibusintelligenda  cftlcx 
Ciimquis,  Cod.  dciur.  &:  fad:i  ignor.  Atqucputant  in  his  locis  agi 
dc  co  quod  naturalitcr  cancum  dcbccur,non  auccm  ciuiliccr :  puta  dc 
kgatisexinipcrfcdo  tcftamcnto,  dcmccgrislcgatisfinc  Falcidiardc-^ 
du6lioncprxftitis,vtha:comniacondicantuf  fiperetrorcm  fadi  fo- 
Juta  fuerint.  Cui tamcn  fentcntias  repugnat  communis  rcgula,qua: 
vtilrdebicumnacuralicerfolutuninunquam  rcpcci :  quomam  natura- 
Ii$obligadoval^adcxciptcndum&rctinendum,impedicquc  con di, 
ftionc  indebitifblutL  Quod  duilicer  quidem  indcbitucft,  fcu  d c  qu o  - 
aftio.&.^edcio in iudicio  non  cft,  verutamcn  Mimaliter,  &  ex  nacit- 
Xili  cquieate  Ibla  debetur  vJtr6  Ic^cumfir,  condiciaon  poteft^vr 
frobfttuxin  d4.Frater  ^fei^cfil  j^jmica^ 

cad.tit*. 
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cod.tit.  l.Katuiales,D.dea&&:  oblig.  5ic  padum  quod  iure  ciuili  nd 
pacita^iooeii^quod  ciuiliternon  obligatjtanieaquia  natuialiter  o- 
bligac,  1. 1.  D.depaA^y  valetadexdpiendum,  &  ad  recincndum  id 
quod  ex  eo  pafto  vlcr6  fblunun  efl,  1.  luris  gcn  cidm»  D .  dc  pa£^.  De*-  . 
iiique  genecaltcer  ttaditur  naturalis  debiti  vltro  (oluci  non  dle  reped-' 
tionem  fine  diftin^tione^  an  per  erroremiuris  ,saifiCti  Co  1  ucum  fiienc 
Quara  diftindioncm  fi  hoc  loco  admitcercs,  vana  &  elufommaneret 
illaregBla,nam  quiibluit  dcbicum  nacuralicer>  lemper  conteftarecur, 
&allcgarccfcpererrorcm  faftifoIuilTc,  ficqucpcrpetuo^cpctcret.  In 
dttbioenimpraefumicur  ignorantia,  fadi  fciliccCj  1.  Vcrius,D.  de  prob. 
Hasc  ifuit  quondam  opinio  Petci  vetuftiifimi  ante  Accuciium  Gloifa- 
toris>  &aliorum  DD.  vlcramontanorum,  quam  reccnnores'  quidam 
/equti  funt,  fuppreflb^  vc  folcnc»  nomine  veterum  iquibus  omnia  fua 

depromunt.  , 

£x  qua  opinionefluxitilludeorumdem,  Quod  tituliy  dc  indcbici 
condi^iione  videlicec  danda  dc  conccdcnda  incclligi  dcbeanc  dc  in  dc^  '•nliif' 
bitonaturalicer :  atquecondici  indcbicum  illud  quod  nenacuralicer  ^tiH^ 
quidem  debecur :  Iccnycondiciomninoindcbitum,  quod  ncc  nacu-  *if**t^^ 
nditernccciuilitcrdebetur,  vclquodciuiliter  tantiim  dcbctur,  non  '"^'"^ 
naturaliter.  Volunt  dc  his  tantum  duobus  indcbiti  generibus intclli- 
gicradatumdecondiflionc  indcbiti:  nonintclligidc  indebito  ciui- 
liccr  tantum,  fcd  natiiralitcr  dcbito.     Dcnique  ad  natur.ilia  dc- 
bitanon  pertmcrc  titulumdccondidioncindebiti,  quoniamnatura- 
llterdcbitumquoquomodofolutumcondicincqucac,  naturali  obli- 
gationcimpedientcrepctitioncm.  Cumautcmijs  obiiciturZfv^Mcx  itjrauuy 
imperfedotednmcntonaturalitcr  dcbcri^  ha;ctamcnrcpctiripercr-  '^tbttAum 
rorem  fadi rolii ca  fucrint :  nccnon  lcgata  obnoxia  Icgi  Falcidia' ,  intc-  ['/^^  Jj^, 
gradcbcri  naturalitcr,&:  tamcn  fi  intcgraper  crrorcm  tacb  foluantur,  tmaUtr, 
condicicx  Icgibus  prxcitatis  :  Refpondentacncgant  huiufmodi  Ic- 
gatanacuraliterdcbcri,aiuntomninocflcindcbjra,non  tancum  ciuili- 
tcr,  fcd  ctiam  naturaliccr :  quia,  inquiunc,  naturalis  xquitas  non  pati- 
tur  lis lcgatis haircdem adco  pra:grauari ,  &:  fua Icgirima  contra  ius  na- 
tura;  dctraudari  pcr  corum  Icgatorum  prxflationcm ,  cum  Jegitima 
iurc  naturx  debcatur ,  non  potclllegatum  quod  lcgitimam  oppugnac 
iurenatura:dcbcri:  fincc  naturalitcr  debctur  talclc^^cnm,  non  cft 
mirum  fipcrcrrorcm        folutum  condicatuf ,  quis  fic  omnino  in- 
debitum     ciuilitcr,&naturaliter.  Iftacorumfolucioprobabilis  vi- 
decur ,  nifi  in  concrarium  permulcis  Icgibus  apertc  fcriptum  cfTct, 
2WM/^iMdcbcri  nacurahiurc  &a?quitatc,  quamuis  obligatio  ciuilis 
.ficaftto  ijsdcficiac,md.la.  C.dcfidcicom.  I.in  teftamepto,  38.  D.  dc 
fidetconunillac  Uben.  l  vlc.D.deieb.eorum  qui  fub  cucela  fuat^  i.Lcx 
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DECONDICTIONE 
£»ld£ar47.D.adl.Falci(i.  i.  Debicorem ,  lo.D.  deiis  qu»  iniraud.' 
Gced.  li.C.ad  Icg.falfid.  Nifi  quoquc  ad  u  c  iTus  prxdidam  (blucioaem 
mukiloci  extarcnc  i  n  iioc  exprefli,  Quod  bkiufinoit  legata,vej  ex  imper^ 
•  fefto  telUmento,  vcl  obn  oxia  lcgi  Falcidix,fi  per  crrorem  fafti  foluta 
fe£rint,repetunnir,dX£rroi,  C.adlcg.faicid  l.^.&L/.Cdecondio 
.  {kionc  indcbici>  l.Cilmquis^C.deiuris  &c  fadiignor. 
sptcie$  Jt    y eri^m  hoc  loco  non  itcis  facilc  cA  fpeciem aptam conftituero^  sn 
foiuthn^^  qua naturalitcr  debitumfoluiintcUigatur pcr ignorantiam  &errorcm 
/4^ fa^.  Namqi)i  naturalitcr  tancum  debet,  fiputat  (c  niiommnorde-  . 
bcrc,  &  tamen  vlcro  foluit  talc  indebitum ,  ci  repecidoaon  datar,l:i, 
D^dc  condidindeb.L^-  C.eod.i.  Cuius,  D.de  reg.iur.  Si  ver6  cBal^ 
cred ic  fc  omnino  dcbcre ,  tam  ciuilitcr  quam  nacuraliter :  tunc  iuris^ 
uonfadicrrorcft,crratiniurc,non  infafto  ;  quarc  iiiccondidioni 
locus  cH: ,  d.  1.  Error,  &:  fimilibus  locis.  Qifod  ii  piicat  fc  naturaliter 
tAntum  dcbcrc ,  non  cfl:  hic  ignoranci.i ,  fed  fcicntia  fadi  &  vcritacis: 
idco  non  dcbcc  Condi61:io  dari,nec  cnmi  crrans  foIuic,d.  I.i.de  condi£^! 
indcb.  Excmphim  ramcn  atlcni  pofTc  vidccur  dc  ccftamcnco  impcrfc- 
fto,  quod  h.rics  nondiim  vidcrar,  nccfcicbac  vicium ccflamcnci: atq; 
fa6"bi  vcricaccm  ii;noians ,  lcgacano  icgacum  dcdicper  cirorcm  fadi. 
-  Idcm  dc iKvrcdicacc  cxhaufta  .xrc  .iHcno  chm  per  dcfundum  concra- 
fto,quod  prius  cfuam  cmcriiircc,  lcgaca  fohda  ha:rcs  prxfticic,non  dc- 
tradalcgicim.1.  In  vcraqucfpccic  nacuiahcerj  icgaca  debcncur ,  &  pcr 
,    -f,  crrorcm  hidifokicafunc.  Nonnulh  cum  Pccro,  &  ahis.  vccuftioribus 
{ltf*ii*tii  incafpccic  pucanc  non  cfle  rcpecicioni  locum  »  quiaerror  fafli  nori 
jmpcdiC  qum  rc  YcrA  fubfic,  vci  fubcll  nacuralis  obhgacio,quf  impcdir 
rcpecicioncm.  Tu  mihi  nacuralicer  obligacus  cs ,  acquc  ciica  huius  o- 
'    bhgacionis  quaHcaccm in  facto  erras :  non  miniis mjhi  obiigaris  n<icu- 
rahccr ,  quia  opinio  non  pta:iudicac  vericaci ;  cu  iiccrrans mihi  foluifti: 
verum  cft  camcn  cc  foIuiiTcilcbicum  nacurahccr.  Nam  cuus  hidi  ciror 
nontolhrquod  rc  veracft,  non  coUic  nacuralcm  obligacioncm,  nec 
cius  cfFcdum.Hicauccm cftpra:cipuus  nacuralis  obligationis  cffcdus, 
quod  cx  ca  folutura  non  condicatur,  atque  dec  ius  recinendi  folucum, 
In  quam  o|)inioncm  fupradidac  Icgcs  trahi     dccorqucri  pofTunc. 
Turba  vero  Interpretumreclamat,obiicicns  percam  opinionem  vim 
a^ertiipr2cd4<^s  legibus^  quzincontratium  apcrtc&conftantcrfta* 
cimncnacuiale^dcibitum per errorem  hdafQbitum  rcpeti.  Ecalteri re- 
gunequidicicure  dtiiecio,debicam  naCttiaKcer  non  repeci  {blucum» 
quia  nacuialis  obligacio  impedic  condiftionem :  Re/pondenc  boc  ob« 
Ctnere  cum  id  debicum  per  •trorem  iuris  foiucum  efi; 
Bmrj^    Sane-in  €k€d  quzlHonibus,  &in  vfu»  remmqueagendatum  (blicEa 
^^^i^^^^B^^SP^^*  <luodad  debiti  jblimonem»nu(necattpnem  UGais6u 
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IND.EBITI: 

dionem  atdnetjvix  recc^ncrc)po(ns  crrcrcm  fa^liabertore  iutis.quin 
turis  erro    feniper  aliquis  fadi  error  Ij ;  .«(imixcus,  in  ijs  (blucionibus: 
Quemadmodumignorantix  fa6li,acic(lctiam  iuris  erroraliqiiis,  vc 
Scripcoresfacenturin  I.  > .  D.  deiur.  ^  fa£higi^or.&alibi  Cxpe.  Etre- 
€ke  veteres  vt  Alcxanderlibro  6.  confilio  li 4 .Brrwem  mm prohabilefn 
tequjpararierrortfaBiy  (3*  vtrumqueiutis  &£adi  errorem  ^peconfun* 
di.  Indebiti  vcro  condidio  cum  dt  nacuralis,  &c  cx  xqui  boni  nacura^' 
'  tali  ratione  profici  fci cur magis  quam  ex  (Indo  iure,dicendum  vide-  ^ 
curtotamhancquxftionemezboiuviri&aequiiudicis  arbicrio>  diC- 
ceptandaefTc pocius  qusUn  ex  iuris  apicibus  &  regubs.  Quareludex 
fcu  vir bonus  nic  diipiciet,  qualitatem  &  quantitatcm  debiti  natttra- 
liscxfoluci,  dccuiusrfcpcticionc  quxricur,in{piciec  ccmpus,  focttro, 
perlbn.is,  &alia  accidcncia,quaB  rcpccicioncra  fuadcanc  auc  inhibcant, 
.  quanca  &  qualis  fic  fadi  ignorancia  quae  obccndicur,  an  leuis,  an  cra/Ta 
&rupina,aniuriscrcoriadmixca,an  qui  roluicdamnum  indcaliquod 
grauiuspaciatur:  qui  vcroacccpic,  indc  lucrum  fcrac,  qux  omnia  cx 
tractacu  dc  mcis  &c fadi ignorancia  colligcncur.  Plura  dc  co  qui  rQluic 
pcrcrrorem &ignoranciafadi,  vide  in  Digeftorum  cic.  dc  condid. 
indcb.l.2.§.i.l.  5.1. 4.1.  li.  1.26.  §.  i.§.  Siquisfalfo.  §.  Si  ccntum.  P. 
Si  quisquafi.^.Libcrcus.l.ji.l.^.S.vicl.  }3.ln  linc.  137,1 58. 1.  67^ 
inprincip.  &  in  §.  Ticius. 

luris  crrorCjfoluciofacladicitur,  cum  h^rcs  probc cognito  &:in- £it»rjgrA 
jfpcftozrcalicno  dcfun£li,proptcrquodinccgraIcgacafoIuinon  dc-. 
"  builfenc,  camcn  vlcro  folida  icgata  prxfticic,  ignoraco  vcl  omiflb 
iurc  vel  bcncficio  lcgis  falcidi^.  Itcm  /i  hsrcs,  impcrfcftum  fcicns 
cfle ccftamcncum,  cx  quo lcgaca,  vel  fidcicommifla pra:/larc  lurc  ciui- 
li  non  ccncrccur,  camcn  vlcro  legacafoluiccrras  in  iurc,feu  iuris  pi.T-  ' 
cepcis:  illc  non  condiccccanquammdcbicum,  quia  falicm  naturalitcr 
debuic,  &  nacuralis  obligacio,  condiftioni  obfcat,  vc  di£bum  cil.  Ne- 
que  hsredi  proded  quod  pcrerroremiuhsfoluenc,  quiaiuriscrror 
noQfadtrepetitioniIocum,li.  C.defidetcommiffis,Li.  l.£rror,C.ac( 
l.FaIdd.l.  Ciki  quis,  C.deiur.&  £ic.ign.l.8.1.^.  D.edd.dc  Niii  ralcs 
petibnac  fint  quas  aducrfusjiuris  ecrorem  refticuendx  fincin  damnis 
amittendsrdtiiXj  vcmiles,mttlier,rufiicus,&fimiles«ind.i.^.  Sic 
intelligcpoftremavetbadtulidelegadsin  Vlpianifrajgmcnd».  -£^4-, 
tomm perperam f^Mwmm repetitio no» ef^j  Petpferam , m^^i  errore imis, 
Quomodovoxilla  «Mif  ibifemanebit>.ne6delebitur>vcquidanl  noa 
•  xe^delent.fimiii2exemplavidein].5i.L3^.1'.4o^f.fipars>l45. 153.1^ 
5P>  &  1.  ^4.  D.  de  condift.  indeb.  vbi  fi>lucum  per  errorem  iuris  noa 
condicitur.  Quemadmodttminnoftral.Fratevdfiatre^fiater  pucins 
fratri  ciuilicer  &  efficadccc  obiigatum  efic>patcr  filio»  filius  picn>. 

•  Kcr  ij     '  '  ;  j 
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DE  CONOIC  TIONE 

<|uiihlc|errafittfiiure,nonrepecunc,idquenullam  dubirationem  fu^ 
ber,propcercaqu6d  natutaiis  obligacipiaipedic  condi^tionem,  nifi 
aduerfus  cumiuLis  cnorem  dandaiic  rcflicurioex  qualicaceperfona- 
rum,  velalia  iufta  caula,  vc  dix^  d.  1 9*  D.  deiur.&  fa^ignor.  tc^is, 
li.  D.  icx  quib.cauf.m3i0. 

Sedmagnaqu^ftio  cll  de  indcbica/Mr<^iM  pecunia,  t.i.D.de€onfta. 
o^mno  pccun.  feu  dc  co  qnod indebicum eil  omnino ,  1.  Si noD  fortem,  in* 
••^'«^"^"dcbicumjD.decondiftmdeb.Hoccft,  dccoquod  necciuilicer,  nec 
fiimmm  nacuralicerdebccur,  (i  quis*id  loluerir  >  non  pcr  fadi  crr o  rcm ,  fcd  pcr 
v^ttim,  iuris  errorem duncaxac :  puca  cx  aclu  aliquo,  vel  concradu,  tcftamen- 
tO>alioucnegocioreuocaco,  nullo,  mualido,  iniufto  quis  foluic,pucas 
iure  aliquo  cum  adum  innici  &:  fullcncari,  pucans  iurc (^uodam  fe  dc- 
berc:  acnon  obftancc  vicio  concradus  vcl  ccftamcnfi,  camcn  vlcro 
foluicidquod  omnino  cam  ciniliccr,  qudm  n.icuraliccr  non  dcbebaf, 
An  rcpecere  poflic?  Noui  Incerprctcs neganc , quia  gcncraliccr  acque 
in  vniucrium  leges  vclint  indcbitum  per  errorc  mns  folutum  noa 
condici,!.  ReguU,D.dciur.&fac.ignor.l.Cumquis,  C.  cod.  tit.cum 
mukis  iimilibus.  Vctcres  poll  Accurfium  c  diuerfo  concendunt  ge- 
neralem  huiufmodi  dcfinicioncm  non  poffc  locum  habcr<;  in  co  quod 
eft  omnmo  .ndebicum ,  quodquencc  cmili,  nec  nacurali  obli^ationc 
debecur :  hoc  volunc  rcpcti  quocunquc  crrore,  velfadi,  vcl  ctiam 
.iuris  folutum  fucrit,  quiaiurisquidcm  crror  io  lucro ,  in  compcndijs, 
^  inacquircndis  nocct :  nonauccm  noccc  indamois  amictend.e  rci 
Xu^,quam  quisnulio  iurc,  ncccmiliccr,  ncc  naturalitcf  debcns,  fifol'* 
uat,  amitcacquc,  non  impcdictiuris  error  quin  cam  rcpctatjL/.l.S.  D. 
dciur.&:  fic.  ignor.  Hicque  verarcgulalegis,  Namhocnatura,  D.dc 
condid.indeb.  Neminemcumaltenusdamno  Iocuplctaridebcre,pc* 
cuniam  omninoindebicamaccipiendo.  Hucpcrcincc  raciolegis  Si  8c 
mc6^  Titium,  D.fl cerc.pet.  QmiLptenikmeAUHpirmm^^ih^^ 
caufanccciuUisnccnacuralis  obligationis,  Hmelk  temthi  rtdJuhmim 
^quHmeJl.  Hxcrolutio  cius  quod  omnino  indebicunleft»  €  illo4 
repecinon  po^er>  in  donation£  cadetet»at  nemo  errans  donmincet* 
ligicur ,  1 .  Si  ego,  D.(l  oert.pec.  Needonacio  pcaefbmicar,  nifi  exprefla 
faerit,arg.lcgisCdmdeiiiddiico>D.deprot>ac.Qu6dfi  hsca^aicas 
apud nouommDp.^bdacoresRonyaleac, infoaEcrefi celinqtien-  ^ 
d[ifimt:etUnficaUoqui  cerci&nitmcxbonificzqui  ttfioiieper 
diatiaminiacegcom  tefticiicioncm  etfiiccttrri^  oui  per  crrorem  iuris 
«mfiino  indmcom  fi4aic>  ocfiiam  iwnS^  aminM<ivecfiis  «am  qui 
aultotatedcliiicammalifideceattec,  neccefticaic»  cxCapice  edift^ 
Sift^mihikfiitcmfiiMhkmf  wuivms  r^Htmih     D.  ex  quib.CMl£  ma- 
iMt.  IdqttedcE(ui«bcamcftadaeifiiscttmi|ilifiaeas^a6cepi^ 
jnjdkbipiiiMnamiii^  condift.  6ir<* 
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^  INDEBITI.  • 
tiiia:  Deque  ignorantia  caufari  poteft,  quia  ones  Icire  dcbet  hoc  quod 
fuum  nonefr,  quod  fibi  ndn  dcbetur^ftlieniiuris  eiie,  i.vlt.Co<i.vnde 
vi.  De  ignorante,  rirailc  diccs ,  ncc  enim  ideo  dcbct  retineie  quod 
.fuunon  cftjl.i^.  D.decondid.indeb.arg.Li.  D.de  edil.cdic  vbi  ml 
refcrtan  tc  rcicnte,anignorantcdccipiar,  Veccrcsergorcdifllmc.. 

Maiorquxftio  cft  de  co  quod  naturaliter  non  debetur,  fed  ciuilim 
tantum,  vt  fi  quis  miuftc  vci  miquc  obligatus  Ibluat  quoditadebet  ci'* 
uiliter  tantum,  non  naturaliter,  nec  iultc  :  aducrfus  quod dcbitu  tueri 
fcpotcratexccptioncdolimali,  vcIa!quitatcdcfenfionis,didaL  Qui  * 
arquitate, D.dc  dolimali except;.  Siis ,  inquam,putans  Cc  dcbere,  Sc 
.crransinmreroluithocdebitumciujlitcrtantum,  quod  rcipH  &na-  ^,^'^ 
turalitcrindcbitumcft,  anrepeterepoffit?  cum  hicnoui  Intcrpp. id  r^iiiU* 
quodomninoumciuiljterquamnaturalitcrcratindebitum ,  negcnt  • 
rcpcri:  Multoma^isde  jftoncgabunt  quodnoncft  omnino  indcbi- 
tum,fcdciuiliter  laltem  debctur  propter  eamdem  rcgulam,  Solutum 
fcr  erroremiHrtsnonrepetitur.  NonnuJli  vcterum  Intcrprctum  contra 
fcribunt,  atque  idcmquod  in  fupcrioriqua:ftionc  fcntiunt,  fciliccc 
iiuicpcrcrrorcm  iurisfolucniiquod  naturalitcr  &iuftcnoii  debcat, 
quamuis  ciuihtcr  dcbcrct,  compctcicindcbiti  condid:ionem,quia  qui 
.ciuilitcr  tantum  obligatuscft:rei^{a,  &  naturali  rationc  nil  debct^ 
ab  co  talc  dcbitum  accipitur  Imque,  vtait  luHinia.  tit.  dc  cxccpt.hb.  4. 
Jnteut.  Hficquc  referripoilunt  &:  valcntmomentapro  fuperiori  co- 
rumopinioncpropofitacxl/.i.S.  D.deiur.&fadiignor.l.Namhoc 
natura,  D.dcconai£t  indcb.l.Si&:me&Titium,D.Siccrt.pet.  Dc- 
jiiquc  in  fubddium  rciUrutionem  in  integrum  cfTc  concedendam  ad~ 
JierfiisfamuijBodi/blttcionemyVciiiprifufttimeil. . 

H«c4efimcto  regula  periculou  videtur  cuin  molcis  obtioeat,in 
4imlcis«ti9todeficiac,propceriIlad  vulgatum^ojMtfM  (blact6  tollit» 
«meodacqi  pr^ccdens  vidu  cociadus  veladiis,exqao  foluicurnoo 
iperenorefadiyfedeixoxciblo  iari^inI.a.Cod.  deijs  qug  vimccufiie  ir»mrtfti 
^u4»eqirepectdoniiocus<(l,  quauisoblieacto  camcuinduilisefiet» 
116 naOMaUsjneciuftaAe je^ua.In<|u^ufila ecoctano didmns» ^«r.  ^ 
shUboHitAimti^  «odiw  vifw  Uhw/»  tim  filntip,  eodemque  remedto 
tK>cefi;refandittr€aocan.Qu^  perqua  vari^Ie  iubencex  vanjs  cum 
fudSjCdm&^  quxifiionibus:  veluu  in  hoc  cradacn  de  condidionc 
indciMdy  X!aidklUl9MitimttX€Mfimdicatf  folutum  non  condici,  \,  x.  C. 
^econdi^L  indeb.  malccondemnacus  indcbitamfeluete»  debet  dui- 
liccrtantilm>nondcbetnaturaliter.lsfifoIuat  non  repetit»  qnaimiis 
fofktz  liquidoprobet  fe  indebitum  fbkiifrc.  Nam  apud  Komanos» 
magna  fuit  rcrum  iudicacataffl/iuthontas:  ii  quis  inHciabatur,  &  rccu- 
iabaciudif  atnm  (wte^rtti&irwrfiy/w»>»ait  <^.pro  Flacco^  iaficiMtio^ 
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DE  CONDICTIONE 
ne€refcehtmduplumjdLitVj.\\[us,hb.i.Scnt.CAp.i9.  Idco  quatnius  ini» 
quc  damiiacus  Ibluac  mdcbicum,  non  con^Hicic,  1.  Ea qu^, Cod.de  coii- 
ai£t.indcb.  Eccamen  hodicfinouis probacionibus,  vchnftruracncis 
dcnouo  rcpcrtis  poll  fcncenciam  &:  lolucioncm  liquido  conftcc  mdc« 
bicum  fuilTc ,  rcpccicioni  locus  eric,  ex  1.  Si  Prarcor,  D.  dc  ludicijs,  1.  Si 
fidciuiror,§  in  omnibus,  vbi  nocac  Accurfius,  D.mandac.  Barcolusin 
I, Plurcs,Cod.dc  iidc iiiftrumenc.  Dc quo  cxcanc  vecufta  Curix fupre- 
mx  Galliaruin  placica:  idquc  hodic  confcquimur  rcmcdio  appellatio- 
nis:  vcl  fi  eo  remedio  ibntcntia  nequcac  atccncari,fupphcacur  aducrfus 
ludicatuin  hbello  fupplici,qucmGalli  Ciuilcmappcllanc.cam  Accurfij 
&  Barcohfcnccntianiab  omnibus  vfurpatani,  ignari  luris  communis 
inccrprctcs  fchoLiftici,  vc  aiurealicnamrcprchcnduntmale,quia  non 
concradicic  iun,fcd  addic&fupplct  arquiflimc  cx  vcilitatis  vfufquc 
rationc.  Deniquchis  cdoccmurnaturalitcrindebitum  ,  fcdciuilitcr 
dcbitum,  fi  foluacur  condicj,  eciam  contra  rem  iudicatara.  E  diucrfo 
non  condici  aUquando  tale debitiun (blucum  per  errorem  iuris.  Sic 
modo  vcra  crit  illa  veculKorumopinio»  modo  recentittm  ,.pra¥ariis 
dcbici ,  indebiti ,  peribnarum»  loci  U  cemporis  circumft^dis ,  quae 
iuxta  yatias  iuns  dt^itiones  di(ceptanda&  erunt  acque  temf^randf  >. 
^  YCidifbumeiL  '* 

EI  QJl  SCIENS  INDEBITVM.  SOLVIT^ 

AN   KfiPETlTIO  MSGA&I  OBBBAT^ 

t 

Mh  r  a  qu2  deicon^^one  indebiticqncedenda  iaftantury 
Gjpttk  omhlk  vulgo  intelligunt  deeoqui  ignocans  (bluit 

^  indebitum :  vt  quo  cafu  dcturindebiti  condi&o ,  huic  can- 

iib  competat  qui  ignorans  eile  indebicum,  &  puons  Ce  dAere  Colutr 
'  rit. At  qui  fciensin£bita,&putans  fe  non  debeEe.tamen  vltro  {bluit« 
,  nuUomodorepetac^l.  i.D.de  condid.iiidcb.  1.  9.  Cod,  eod.  tit. 
»<Mf»tJ  Qu^i^cgu^ui  vmuerfiimponuntpro  qualibet{pecieindebiti,li* 
tjio,»n,no  cet  omnin6  tam  naturaliter  quam  ciuitter  indcbitum  fic  Quia,  in» 
wdcbuMm  quiunt,icicntcrindcbitumlblucnsdonareccn(etur;  Cmusper  errore/m 
foluti repetitio 5^,  eiw confiUto-iUtiiUndtio^, /.  CuinSj  D.  deregul,  iurisy  ^ 
dondri  videtur^  qttod  mdlo  iure  cogente  conceditury  L  donari  cod.  tit.  Sed^ 
eam  opinionem  natutalis  iutis  &  ciuilis  ^quiras  vix  admittit^  Aec  paci- 
stumi  tasvtindehiti ii*ribii6f)ecunia,vt  omnino  indebitu,penes  accipienten» 
b!um/mi  >^cmaneatfinecau(a6(  nnccolore  vllo  cuiufcunqueobiigsicionis,vt  Cu^ 
dititm    praaccigimus,  idque  oftendere  latis  facilecft,  Nam  fcientcr  indcbicii 
S»»j^'"  iblucns  aut  gencralitcr tantum,dicit  fc  dcbicum  Ticio  foluerc,non  ad- 
leOik  cauia  vel  ipccie  debicipropccr  quam  ibiuac:aucia  foiucioais  a^a 
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DEBITI-        *  i^s 
cxprimic  darefc  ob  dcbiti  ahcuius  c.uinim  ruppofit.im  6t  fallam.  Hic 
port  fuam  folucioncm  condicic  probatque  omnino  tuiflb  jndcbicu 
quodfoiuit,  probac  falfam  &  ruppoficam  fuifTc  dcbiti ,  .ic  folucionis 
c.iufam,hoccnimprobarc  tcnccur,!.  cum  dcindebico,  D.  de  probac, 
Qm  veroaccepitjcxceptionc  vtiturquod  folucns  fciebac  indebirum, 
.icindcbici  fcienccrfolucinoncnccondidioncm  rhocauccm  accipics 
probarcccnccur,quodfoIucns,pcrfedc  ccrcoquc  fciucric  fuiffe  om- 
mnino  indcbicum,  acnihilominus  vltro  volucrit  illud  folucre  :  nam 
jn  diibio  pro  folucntc  pr.Tfumiturignorant.a,  nifi  contrarium  probc- 
tur  cum  fciiiiirc  I.  vcrius  D.  dc  probat.   Cuius  fcicntia:  probatio 
valdc  difficilis  cft.     Sccuta  probationc,  dccipiensmalxfidcjcft^jui 
improbcacceperjt  omninoindcbicum,  quodimprobius  nunc  retinet 
iouito co  qui  foluic:  accipicns,  indebicum  cffe fciuic  aut  fcire  dcbuir, 
<]U£pai'iauint  l.ppn.D.ad  Macedoit  iino  furtum  facerc  vidccur,  1. 
quoniam.  Decondift^ftut.  Sciredebetquodfuuinnocftnecfibi  de* 
bicuii)>fioce(Iealcerius>atquealceti  rdfticuenduniy  I.  vlc  C.  vnde  vi. 
Sinyerifunilibusargumencisconcriprobecie  boiia  fide  accepifle,  (e 
i 2n oraile quod  ommo6  indebtcttm  acciperec,  vduri  fi  canquam  hsre  . 
4i  ex  caud   redtcarii.ei  (blnoim  eft,  L  qui  in  atterius  D.  de  reg.  iuf. . 
INon-  debectamen ,  exalterius  ia^ra  fierilocuplccior  abfque  vUade-' 
biri  cauia.  I.  nam  hoc  nacura  D.  de  condi^  indek  Neque  ipfi  prodefi: 
quodiicienceacccpcric,  quiaexnuUiuseriampnrdonis,  re^pecunia,  . 
bohis,  nemo  debec  rem  iuam Cui  au^ere,  1.  bona  fidcs,  D.  depoC  i^m 
rpttionenonittiiaceumilludquod^cfc»rieS^  confintiemi:  nonpt  iniurin. 
ntfte  dolm^  hoc  eniril  vemm  eft  injoDncralhi  vel  negotio  alioqui  lcgi« 
cimp&infto:quandoquidemininiu(lo»ren:icucio  dar^cur  aducr^is 
idenriam  &  confenfum •  Non  iuuac  cciam  quodfcienter indebittmfoluens 
donare  cenfetur.ld  enim  hoc  cafu  falfii  eft,ciim  ille  nuHo  donarionis  ver 
bo  HtvfuSjnon  dixic(e  donare/cd  foluerc  quafi  debicampecuniam:n6 
dixic  acciptens  ie  dona.ci(m  accipcre,  fcd  ibiutitm.  A tqui  ccrtum  eft 
donarionemnonfiaginecpraefiimiyqusexprefianon  fuerit:  pocius- 
hianercca£kus  hu11u«acirricas,pociuspra;fumeturfacuitas  (vcaicBaL 
dus)  quam donario ,  qux exprcfla  non  cft  tacicc  fada  pr^Iumatur,  vc 
omnes  noc.  in  1  cum  deindebico^  D .  de  probac.  Prxccrca  qui  fcicns 
diccepicindebicum,  is  improbeagit,  d.  1.  quoniam  D .  dc  condi6b.  futc 
ignorans  vero  indebicum  acpucans  fibi  vccumquc  dcbcri,  acccpic  ta- 
mcn,vtfibicicbicum  cx  caufaobligacionis :  non  tanquam  fibi  donatu, 
I^unquidig^curhodie  donacioncfibi  fa£tacffingcrcpoccft?Cumdo»' 
nariononcadatinignoranrc,&  donacionon  fiac,nifi  acccpcanti, cx 
Cic.  in  Top.cuml.ablliiti  D.  dedonac.  I.ficgo,  D.  ficerc.pec.  adc6 

ycperi<^cariw^9ccpf  »aonwexportf^o  iccuum  oon  (^oualel^ 
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DE  CONDICTIONE 
cat,  nec  concilictur  donatio,  cx rcccpta  Angcli  fcntentia contra  Ac- 
curfium,  Paulum  Caftrcnrcm,  &:  cxccroSjVcfciipfi  loco  fupradido. 
tiik  Hincquoquc  abfurdum  fcqucretur,  quod  donacio  infinuan  dc- 
bcJit.  Et  Tcro  quo  nominc  donationis  loco  infmuarccur  inftru- 
mentum  rolutionis&apochx,vcllibcrationis  :  Sancquifciensmdc- 
bitum  foluit,  (i  ho:  nominatim  dicat,  & caueat  fc  donandi  animo  in- 
dcbitum  lolucrc ,  ac  noUc  id  vfquam  rcpcterc,  tunc donatio  ell,quod 
Jioc  loco  non  tradamus  i  fcd  de  eo  qui  negac  a  fc  donatum ,  quiquc 
folutum  condicit,  Quacrimusanjipfinoccatquodfolucrit,fcien$ora- 
nino  indcbitunv:  acdicimus  non  efTe  donationem^  cique  dan  cDndi* 
£tionem,  cx  a;quitate  (cripca,  in  LSi  &  me  &  Tiaiim,P.  Sicmpet. 

Nam  hoc  oacura;  Ec  ex  eo  quod  de  (dentis,  lic^  Pisedottis,  peca* 
mi  omnittoindebica  nemo  deDecfieci  locupletior.  SicSiHiii&iliy  qua- 
uis  ius  ctuile»  vel  mag^  ftridttm  ius  flaciut  malae  fidoi  poflefibrcm  rei'« . 
sAienx ,  quasin  eareXdensfedc  impeniasamitcere,  nonrecuperare  kr. 
domino  rem  (iiam  repecente,  quia  eas  donafle  ceniecur,  ^.exdiuecro, 
Inftitde  rerum  diuiC  l  Si  is  concra  quem,.Cod.  de  aedificpriuac;  Ta- 
men  fi  cxcenc  h»impenfir,  U  rem  emdantmeliorem,  harumcMio  de- 
het,haberi  ».debentque  mabe  fidei  poflefibriy  acque  eciam  praedoni 
impucari  &  deduci,  vel«x  fni^^ibus»  vel  ex  fiimpcibus  licis  in  quos  daU. 
uacus  efi:,  quia  ex  eius  damno  non  debec  a£tor  locuplecari.  Itaius  d- 
uilefleduncxqui(fime  vetereslacetpp.  poftBart.ml.  SipupiHi,D.de 
negoc' geft.  vt fixipfi  ad  tit.Cod;de  rei  vindic...Denique  in  damnis  a«> 
mittendx  rei  fux  intericienuam  &igpoc»ntiamii5mulc^  iacereft» 
J.  i.D.dc  >€dil.edi6:o.Quamobrem  in  quacftione  fA:opofiaeiqtti  (des- 
foluit  omnino  indcbicum,  fiiccurretur  perintegri  rcfticutioaem>  ad« 
uerfus  talis  indebiti  foliirionem  Qhdolttffij|./i»rr///i^sctaitta^ai|^l.i. 
D.ex  quib.cauf.maiorcs. 
SvUtem     £i  dodrinz  non  obcft  di£la  lex  Cuius  per  errorem^dc  d.  lexJ>eiun, 
hhitmt\  dere^iiur.  quiadeeoquod  eiitam  ciuilitcr|,quamnaturaliter  ,acque 
H^^t^   omnmofhdebitumaon  poffunt  accipi,  repugnante  iuris  ciuilis  &  ae- 
qiiitacisrationexquamrcculi.  Dcbeatintelligi  deeo  quodeft  indebi- 
tum  quidem,  fed  non  pkneindebicum » veluti  de  eo  quod  fic  indebi- 
rum  duiliter,  (ed  debitam  nacucalicer :  vel  quod  fic  indebitum  nacu* 
raliter,^c  tamen  debitum  dUiliter :  vel  etiam  quodficab  alio  quam  i 
foluente  dcbitum.  Huius  generis  indebicumquod  non  eft  Omni  iure 

pIancindcbitum,fiquisfciensfoIuit,nonpoteftcondicerc,d.I.KD.c!c 
condid.indeb.  d.l.9,  Cod.eod.  ex  rationc  didar  lcgis  Cuins,  &  dj£t£  1. 
Donari.  Rcs  confirmanda  cfi:,  petitis  excmplis  ex  ijfdem  legibiis, 
nam  cxempla,  iuris  dcfinirioncs  &:  rcgulas ,  vt  plurimiim  pcriculofas,^  {  || 
limgcmcliuSf  ficcerciusiacerpceuQCuc. Pxiinikiin d.1.^.  Cod.  dc  c6-  |  \ 

didandcU 
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'  INDEBITf.  .  25^' 
d-^V.  indcb.  rcgula  gencralis  eft,  indcbtiHm  folutum  fdens  noh  repet/t^qxix 
.  adruumcxcmpl-um,adruamfadi  Ipcciemdcbcc  rcterri:  Spccics  autc 
cjft  nou  deco  quod  omnmo  &:  omni  iurc  tam  ciuili,  quam  naturaU 
indcbitum  crat,nou  dc  co  quod  abfque  caula  vlla  folutum  cft  a  fcien- 
tc:  Nani  ccrlDci  fallus  procurator,  fincmandato  mco ,  Iincprocurato- 
riis  tabulis  vendidic  rem  mcam  ,  canquam  procurator  mcus  ciTcc  ad 
vcndcndumconfHtutus,  Cumpoftea  vellet  cmpcor  in  hunc  talfum 
procuratorem  agcrc,  vei  docuiftione^  vd  lie  lei  yeadicae  virio,  auc 
iure  aliqiio :  hnfcmelid  obtuli,  eoque  nomineemptori  cau^^iatisfoci, 
ftx&iu  qnod  pecebat^Qup  ta^o  plan^intelljgicuracprznnmtitr  m# 
aDere  vendidonem.  Vetiun  etus  hStidocpitmt  poenicere^vo'' 
ktiqiiecanqnamindebicum  condicere  sh  emptore,  qnod  ei  ob  eanr 
cauian|pnelHteram:&indobitumprobo-exeoquod  ipfi  non  VedidiV 
necinmobligatus  ex  concia^  gcito  pcr  hMxna  ptooiratorenr,!. 
Cod.  eod.cic.nonpoilctiieconailcereiUcnticImpp.  d.  1 9,  qniaides' 
inidebicum(blai>  non  tamenfine  cauia  ouadam  (bfui  omntn^  indebi* 
cum^iedey  eau^veadmonis,  ^iimfiaDni  cacflun  leprobaui  £c  CoU 
H«nsv 

SimiliterinLfrnon  ibttem,  $.  indcbitum      de  condi£l:.  indebC 
■ItMimHfiamitaKfre^etk,  propofita  fpccic  cali:  quiaduerfusdebtttpe^ 
ticionem,  tucus  cxccptione»icienrquevItr6^1uie,  nolcns  exceptiof 
nefua  vci,  pucamulierfcicns  &  gnara  fui  iuris,  quod  Senacufcofulco 
deinrercemoDibusiuuaripoirec,]n  l.{iisqiiia4.D.eod.tit.  velfiliu{l 
fSim.omidi  Scnatufconfulci  Maccdoniani  exceptione,l.qui  exceptior 
Hem  D.  eod.  tic^SiicieDS  ibimciiocindebicuin^  non  rcpetir,  quialicet 
extinguipotuericoppofitaexccptionc, tamen ci caufa  fubeft  obMga* 
donisnacuralisautouilis,  Hoc  fcnfu  intelliges  d.  1.  cuius»  dereg». 
sur.  Vt  confulth  ^  fciemer^  iati    folutt  quMfi  donAtio  fit:  Rcpetitio  non 
ilt  Vidcliccr,  fi  aliquo  modo  debercrur,  vcl  ciuiliccrcanciim,  velnatw» 
raiitertantum:  vtputain  opcrispacronodcbitispcrlibcrcum,  natura 
enim  opcras  libcrcus  panono  dcbct,  fcilicctofiicialesfeu  obfcquiales' 
d.  I.  li  non  forcem  §.  Iibcrtus,  hoc  tit.  quas  licet  ignorans  Iibercus  folu-^ 
casnoncondicit  Fabrilcs  vcro  opcras  ignorans  quoque  rcpctcrcC;- 
fcdfcicnsadcasrcnontcneri;,fivlcr6  prarflct,  condidione  non  vtc^ 
tur,  quia  fubcftquoddam  nacurnlc  vinculumUdantidora.  Dcus  ope-^ 
J-is  verjnmilccflPaulumloqui  md.l.  cuius,  quonjam  fumpta  cfl  cx 
lib.^i.ad  cdidum,quom  librofcriplic  de  opcris  libcrtorum,  ad  quas: 
rel*picicns  dixit,  Cuius per  errovem  dati ycpetitio  ej}^  Fabriliimi  fcilicetope* 
rarum,  eius  confMlto  dAti,  cju.ifi donatw  f/?,  repctitio  non  cfl.  Aiiud  cxem- 
•plumin  di£lal. /i  non  lortcm§.qui  filio,  D.  hoctit.  vbiqui  (cicns  in- 
« 4<?^^c^^o^^c»i20Qfcj^c^c>q^A^^bcracqua:damobligatcio,liccc  noa 
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DE  CONDICMONB  -  . 
(lehan^c  efficax.Icemi|iiiexceptione  perpe^  mtas^tblmc  (aen^ 
pnidenique,  non  repccic,  (i  ignorans  foIuiilecrep^eceCycI,  I.  cuius.  id< 
qucproduci  cciapoceftadomnjeidqaodnacur^cuici^  debcciir,ci|<- 
iuimodifunc  rcli^  in  ce(bmenco  impcrfedoy  acque  obl^cioDcs 
.  icruorum  ^  iiliorumfam.  camincer  fc  ipros,  qudm  cum  pacre  vel  do- 
:  mino.  E  diucrfo,  id  quoqtie  afficoaabis  indebuojciuilicer.  cancilm.(cd 
naturalitcrindcbico,  vc  cius  confulcodaci&roUici-iion  £crcpccicio. 
. V.eluci  4  quis  iincf  cauia  dare  vel  6icece  promifi^  eciam  pcr.  Aipulacto- 
ncm>  ciuiliccr  canciim  obL^cur  non  nacurabcer,  vc  alias  probaui  con- 
.  cra  vulgares  fcripcores:  ^ntqux  pecuniam  crcdicam  accepcurus  fub.  ipp 
fucurx  numeracioniSj(popondiccrcditorifuturo,vclquipcr  vimmc- 
,  tumquc  fc  obligauit  &  concraxic,  ccnccur  ciuiliccr,idio  in  eum  dacur, 
conrr.i  quam cxcipiccdcnon  numcratapecunia, aut  dc  mctu  flbi  illa- 
co:  fcd  naturnlicci-  non  tcnctur.  Vcruntamcn  fi  vltro  rcicnfquc  foluar 
non  pcr  crrorcm,  repctitioni  locus  non  cH:,  d.  1.  cuius.  Ex his  pknura  ^ 
clieaml.  Cuius,  habcrefiuim  effct^lumin  co  qiii  fcicns  indcbitum  fol- 
uit,cx  cau{acamcnaliqua  fokiic^licct  ca  nccciricatcm  foluendi  non 
affcrrec.  Vndc  fi  pcr  crrorcm  foIuifTet,  repccicio  ipfi  darctur:fi  conful- 
t^  det,  non  .darecur,d.  I.  cuius.  Quo  fcnfu  &  cafu accipicnda  cfl  lex  50. 
D .  hoc  cic.  (luod  cjftis  fciens  indeh itmi  dedit  hacmente ,  vt  pojle.t  repeteret^ 
repeterenonpotejl.  HtiC  mentCiidcd^ropnfizo  in  mcntc  clam  rcccnto, 
y c ait  vulgus  Interprctum  in  1. 7.  Cod.de  condid.  ob.  cauf  dat.ne  m- 
CcIIigascamI.50.  dc  indebica  ^w>//'.'<j  ommbus  pccunia,  de  co  quod 
ncccmilincc  naturali  obligationc  dcbicum  crat,  alioqui  fcqucrccur 
^bfurdiim  fuper.ius  dcraonftracujquodprxuiditac  pracIini5t.Alcxa4, 
in  confil.  hb.  i.      '  •  •      •  . 

■Summahuiiis  difputationis  erit.  Eumqui  nulla  prgccdcntc  obli- 
•gacione  vcl  cauia,  nullo  lurc  n.irurah  gcntium,  humano  5£  cmili  obli- 
g?lCUsfoIuitindebitumlacns,acfoIuitin  hoc  vt  Iibcrorctur  falfo  no- 
mincqnpd  nunquam  cxtitit,  habcrc  indcbiti  condidionem  ,mfi  fol- 
1xeadopji]^Cpn;ccur{cdonationiscauIa  rolucrcindebitum,  vc  fcri^ 
ptnm  videtut iad.  1.  cuius,  vcrfic.  Biu$  confulto  dm  dcffMtio  efl,  Hac  ex- 
cepdonerjemoajpCittcontiacittmqaodobiicipocui{recexl.p^mus52,» 
D.dejCondia.indcb.iniis.vcxbi;y  vt  etiamfi/alfac4uft  fn.,  repetitioems 
piCftnUnonfit.  XHaenimveibafitncdeeo ,  quitem.omnind  indebica 
£>lait»  Cdens  dcdonare  volens.  Eaquc  iucerpretatip  colligttut  ex  1.  in 
fnmmai^j.  $.  id  quoquc>D..eod.  id  ^voqffcqtMdohcoHfitmddttiypttta  qusa 
negottamuoidMtahoofmMHi^lkttmnfit fa&umi       donarp  tftdm  repcti 
nonpojfe,  Ibiqaifii|latcindebicom,  o&endic^ap^ruiciisdonateveUe^ 
-licetvecanehefii^caa/apropter  qulm(bluit!  hoc  cafii  fiue  ignorans 
(jue  fcicasindcbitam  npn  cepetit^^ttia  donarfiYoIuic  f oftt^mp  nc^ 
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INDEBITI.      '  2^4 
ftraeopinioni  non  obflatdictalcx  Donari,  dcreg.  iur.  non  cnimpcr-  " 
tinccadcondidionemindcbiti/cdad  dcccgcndam  donationis  nota, ' 
veleiusdefinitioncm  mdicandam,cumdubitaturanfit  mcra  &  Jibc^ 
ralis  donatio,  an  conditionalis  vcl  ncgotialis  non  fimplcx.  Ait  cnim 
ea  [ex,DoMrr,  proprie,  DkiturtfuodnuUoimrtct^e^ecancfdifuryCX  ca  lcgc  ' 
non  efHcid»  omnino  indebitum,  a(ciente  {blucum  nunquam  rcpcti. 
Viros  iuds  vtnu(qiierolMiftientia,mu0ni£tiofiibu^ 
tiisfiniiatacIaroSyiRieiitieiicesvidi&audiui.  Quarefilcat  quifquis 
apices  8c  aucupia  Tetbonunex  btio  viiibiai&coaciaiiuni*obtrude^- 
tevellet.- 

X)E   iNDEBITIS   PLVRrVM  AWOKVM' 

tRABSTATIONItV  S,    AN^  CONQIC ANT Va:-  . 

an 'vet6  obligcncinificiirttin,. 

AcTBM vs  deindebicaqtt<^letiiei'cantilm,&ynici CcAd*  smnptMM 
tionepr^ fliciun  eftv  Qopd  fi  annuainquid,cqnius>reditus>  t»rt<k*ti 
^      Vfiita»  velaliapenfitatio,  per  plurts  aniiosfi>Iinadicatarin-<  ^J^ 
debit^,an  fitcon$^onilocus>*Hbc  pertinec  ad  vulrarein  qu9(tio*'<teMi» 
nein  t  de  piurium  annonunpneftationibus,  vtrum  ob^g^poifintacf . 
praEfbnoiimiiipoflenim,  quodanteaindebitelblutttm  eft;  Naifi£ 
non  obligaB^'  v t  eft,  in  1  fi  cercis  annis  C.  de  padis,  annua  Sc  rdiqua  ' 
vulgo  atreragfdukthiolutii  repetcntur.  Siobligentinfnrurum ,  vt  ctf  ' 
inl.Ciundeintemver(b|D.devruris,nonrepetenear.  Id  varicagi-  - 
tatumper  Interprete^  tam  iurisxiuilis»  in  d.l,Srcercis  annis,&  alijs  le- 
gibuS}  quam  iuris  Canonid,in  c  Peruenit ,  extra  de  cenfibtts  j  &  per 
Ktiptores  Pn^maticosin  fuis  confilijs,  aLjfg  ue  Iibri^  rerum  quocidia- 
narunii  In  qua  difpucatione  obferuandum  efl  locos  iuriS  duilis  &  Ca» 
nonidhucpertinentes  efTc  apcrtos  fatis,  necinuicem  pugnantes,fi  ad. 
fuamquifqucjfadirpccicmrcfcratur:  Quafftionesautenl  &  vifiones^ 

nouas  qu^abiifdcm  IntcrprctibushicafFcruntur^contrarijsopinio-' 
nibus  confunduntur,  cfTe  obkuras  &:  implicitas. 

Primiimtencndavcrba  ditol.SiccrtJsanniSjC.dcpaft.  c«-f/V 
dnniscjuodnHdo  pafh  conucnerat ,datumfuerit\  ad pr^Jlandum  in  pojicrum  ^l^^jk. 
indehitum  folutum,  obltgare  non potuit  eum  (juipaftum fecit,niji  plaatisflipu^  :  - 
latio  mtcrcefjerit.  Mxuius  Titio  darc  &  rolucre  promifit  deccm  annua, 
vcl  in pcrpctuum,  vcl ad ccrtum  tcmpus:  id  promifit,  non pcr  ftipula- 
tioncni  aliumue  contra^lum,  cx  quo  dctu  r  adio  iurc  ciuili,  fed  pcr  pa  - 
dum rjidiim, ex quo  ncc adio iurc ciuiH ,  ncc cxadio  cft, iurc  njl  dc- 
bctur,  vteftmL  lunfgencium,  D.dcpacl:.  l.Inbon^  fidci,  C.  dcpad. 
Ysdic.Nm  qufidpoficapUcuit,  Sipoftcontradumpeifcdum  aduacur 

*    -     •    •  •  \  ■    •  '  *    c  fi'  •  ■ 
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^'kirenialiopa6tumaliquod,velcbu(uUdixaadmmici^ 
talia»  vcl  acccflianes  tant^injioc  in  iure  ciuiit  non  Yalet  adagendum^ 
J.Pada^  D.decontrah.  empc.  Dixj^iureciuili  tanttiinj  quiabocpaftum 
eA  nudumi&ifi  ftipuIationcfirmetttr.Item  in  ipetielegis  CumproporMi^ 
^mi  eod.  tit.  de  paft;  I  n  diuifionis  pa^  nudo  &  iunplici ,  nec  (blcmnttec 
i^^T^*  ^^^>^^u>^^Q<wup<^'^'^  conuenerityiarcnondcbQtnt^EtJtamea 
^fjTjiexL  M^uius  ccrtis  ali<|uot  annis  vicropa^un  nndiilecuauit  annua  dece 
c.  pr£(hndo»Verilmpofteaeupaenituithuiu$jpafti>negaaitquefeoUi- 
^•^*'     g^ri  ad  p&e^dum  in  pofterum  indebice  fnltttum.  Contia  Titius 
dicitiftudpa^umabinitio  nudum  pofteaconualercere&conficmari» 
iecuti  tcaditione  &;(bIutione,  iuxca  communem  regulam,  PdShmnu^ 
dim  traditfone     n fefU4  n^iri ,  ac  inlibrmari ,  i.  Legem ,  C.  dc  pad. 
Frarterea  quidebitttmagnofcic  pcr  partis  folutionem ,  iik  poil,  fupeEr 
•  flui  pr^ftacioncm  non  pojceft  reoiAreyL  Cum  fidem>C.dc  non  numer. 
pecun. 

/^i^    Impcracores  luc  con{>icuunt  aliquot  annornm  pnefladoncs  noil 
ief4iti$.  oKligarc  .id  piwdancium  fcu  continuandum  quod  indebic^  ielucum 
.Cft:  Cuiusdecifionis  noncflbona  ratio  quam  vulgo  afrcruncexi.O- 
bltgationumfcre,  S.placer,  D.dc oblig.  & adion.  Quod  cempus,  fctt 
annorum  curfus  &  lapfiis  non  fic modus  inducends  obiigacionts?  noa 
enim  Mc  quccimus  vcrum  lapfu  ccmporis  pa^m  nudum,  velobliga- 
tro  non  ciuiiisconuaieicar,  led  an  ijs  promi^Tum  quidannoumpr^fVa- 
tioncpluriura  annorum,  vim  formamquc in  poftcrum accepcrit.  Vc- 
riorigicurcfthxcdccidcndiracio,  QuupaSio  nudolpromifTum,  iurc 
ciuiliindcbicumcftjnecconfirmacuraliquocannorumprjftationibus. 
In  omni  oblig.icionc;inicium,  cauf.im,  &:  fundamcntum  obligandi 
Cemper  infpicimus,!.  3,  D.  dc  minonb.  Quod  niitium  fi  malum  e/}, 
fcquencia non  valcbunc,  6c obligacio  qu^  ex  iuftn  concradu  vcl  caufa 
Jcgicmiaproficirci  dcbcc, non  nafcicurcx  nudapra:lKicionc  rci  indc- 
bicx,pcL  aIiquorviccs  rcpctica  :  vtml.  Opcris,  D.  dcopcr.  libcrc  Li- 
bercus  opcra.s  quas  patrono  non  dcbcbar,ccrcis  annis  prxfticic,  indc 
non  obligacuradeasin  fucurum  exhibcndas,&:  in  I.  Credicor,  y.C.de 
vfur.  Debicor  qui cercis annis  vfuras  rion  ftipulatas  prarftTTjidco  noa 
obligacur  m  fucurum  eas  folucre,  idque  vcrum  quocics  cic  obljgaLio- 
.  nccxquibufdam  adisinducenda&prjifumenda  tcadacur :  ncc  cnim 
ad  hoc  facilc  decurre^idum  efl:.  Aliud Ci  dc liberacione qu^ns  m  quaiii 
•iurapromptiorafunc,LA.rrianus,  D.dcadion.Si  obligac.  6c  dc  quain- 
tclliges, l.Qui-fcmi(rcs,  D.devfur.cuml.Aduentus,C.eod.tic.  Vbi  dc- 
bitor  quimaiorcs  vfuras  promifcrat,iis  libcracur,ri  minores  pcr  antios 
aliquocprafticcnc  Scdaddeibicau^am  vfurarum.c(rc,quibusnQn  fa- 
oiccur^  namin  c^eris  non  vu<}uc  occin  vniucrfum  dicc^  libcrari  dcbi* 
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torcmquiminusro'.uitquam<lcbcrctpcxaliquotannos,  nonpcrlon- 
^giiTimu  m  tempus :  Mclius  diccstn  yniilecrum,  Ex repetitis  aliquot  Anno^ 
ftun  prxfbationibus  ius  noncribui,  niiialia  miupcr  cauix  aigumcnta 
(iiccurranc.  •  ' 

Qui^oluicindebicum^  adhocttttiiis  exolncndiini  nontencrur  in  ^^^^^.^ .  . 
^legand  ipedelcgis  vk.Cnevxef  ptomartto»  vbi  patet ,roaccr^^  LLuZn 
aliusalienidebitipartemrolnensindebitc,  nonideo  ad  rdidui  lbla« 
tionemobiigttur  ^  nec  integnim  debitwnin  fe  fufceptfleintclligitur,  /«fM. 
quiaconltatomninonon  debere.  Quxratio  diiTolujt  obie£tioiiem  • 
.^ux  htcmoneri-potuiilet»  exd.l.  Cum  fidem»  C.denon  numetata 
pec.  vbi  partem  debitiiponce  (bluens  cenfetur  agnofcere  totum  dd». 
.«ira«  tCim'deittdcbito>.l.redhzcita,  D^probat  liocenimintel- 
Jtgtturdedebicore<)uerojconibt  efl&oUigatum ,  &d  dubinm-eiatan 
-cauta  pecunia  ipfi  fuiffet  humeciita»V£l  vcrum  eflec  indebica.  Ule  fi  hlc 
dubiucione  negledl,  (i  hac  cxccptionc  onuiH,  vltro  parcem  dd>iix 
rolui^,pra:nimituroraninodcbicum  c(rc,ncquc  ideo  fuperfluum  ^de- 
lojci  pr2c(labic,<vtin  I.  Scd  lulianus,    vlc.  D.ad  Macedon.  In(bnanc 
ibrmularrj,  viamlphtionis  in^ejfm  e^.  Scd  ad  rcm,  qui  parcem  indebid 
fbluicj  ad  rcliquum  nonobligacur,d.  1.  vlc.  C.  ne  vxor  pro  madto. 
Addc  1.  Quod  de  bonis».!^  f ..non  idcirco>  D.  ad  1.  Faldd.  Vbi  harres 
quiexhauftaJvcredicacenon  tenecurincegtalegaca/oluerc:  (iiiihik>- 
^minus  vnumlegatumpCKfticicincegrum,  non  detrada£Ucidiii  inde 
noiLprohibecur  a  c^eteris  legatis  cam]detrahcrc,  inde  non  compellitur 
alia  legata  darcin  roIidum,i.tf. vlc.  C.  adlcg.FaldH.  Vulgus  fntcr- 
precumputachocemcndari  pcr  NoucIlami.dcha:rcdibus,&  falcid. 
jah-finc,  vnde  fumpca  eft  Auchcncica , Sed cnm  tejhtoy,  C,  cod.  cit.  Ybi 
Jiapresquiprarftacvnicxlcgacarijs  foIidumlcgncum,nliis  dcinccps  in- 
.ccgralcgata  foluerecogitur,  ncc  falcidiainamplius  dctrniicr,  qii.imuis 
.damnolafichxrcdiras.  Scdnon  obH-antcca  NoueHa,durac  cffcAus 
didlxlcgis  fi^o<i  dehonis,  duplici modo: Primum  cx fcric  Authcnnca: 
diligcntct  peric£ta: colligicur  cam  loqui  cantum  dc  cxtranco  hircdc,       •  * 
•cui facilcadmiiturbcncnciumlcgisFalcidix :  Nonaurcm  loqui  dcli-  . 
bcris,  parentibus,agnatisjalijfuc  ha:rcdibus,ncc  ijsaufcrri  \m  dctra- 
hcndi  falcidiam  dc  cxrcris  lcgatis,  cxco  quod  vnum  Icgatum  intc- 
grura  prxftitcrinc.  Sccundopcr  cam  Noucllam  omnibus  hfrcdjbus 
cciam excrancis  pcr  fohdi  legati  vnius  prncftarioncm  adimitur  falcidia 
jn  cxccris  lcgacis,  nifi  pojl  inopmatum  quid  cmcrgat,nifi  improuiliini 
aliquod  onus  harrcditarinm  apparcat.  Hoc  vcro  fcmpcr  cmcrgcrc 
caufabicur,  &:facilc oftcnr!    h.xrcs  cxtrar»cus ,  diccnsfe  ignoralic  ia- 
tcsacincognicura  xsalicn.i-  Ji.creditarium  quod  aouc cmcrflr^aam 
caignoraucuprailuziiturjl  V^cuus,  D.dcprobac. 


DE  COKDICTIONE 
Vierani  eftancefn  indebitipneftationes  repetitas  non  t>b]igare'it> 
fiitarum,  dA,  Si  cercis  annis,  non  fnodo  fi  quis  (bluerit  ignorlns  inde- 
bicum:  nonmodo  Ci  pcrigtiotantiamitthsqaaraUoquinocet^vtrupri 
monuimus:  imo  etiamfialiquot  annis  (bens  indebitum  rolnecic^  no» 
camen  ideoin  futurum    inperpctuum  obIigatury.vt  re£^  veteres  > 
Gloiiac  notant  in  d.  i  Si  certis.  Nam  ilLe  diftindiones  de  tgnocantia 
fa£ti£eiuris>«i6d  hzcnoceat  >  illanonprofit)  Aedeeo  quikicns  ao^ 
ignotans  indebitum  foluir ,  adhiberi  debcnt  in  quzftionibus^decon- 
oiftionedebiti  vnius  indcbitc  foiuti;  necpptfuntiocum  habere^cdoL' 
obligacionouareiindebicx  m<iucerettif  &.perpetuaretur  exaliquoc 
annorum  prxftationibus.  D.efiitura  vcl  concinuandapenfitatione ret 
I        indebici:  hic  qii^ricur,quam  noninducic^necinfertprcrerira  folucio» . 
licet  a rcience  fa^afic ,  nam  ca  fcientia  pr^teriasi  Sivkf  Tc^iuttonibus^ 
noceai^  vt condici  non  poirmc ,  fed ad  poft  futuri  temporis  pr?ftacio-- 
ttcsproducMiondebcCj  d.  I.  Si  cercis,qtt^.iine  ilUdifondfaone  fciencis. 
&ignocancis  generaliter  obtinebic. 
zsimtH     AdeamUhoccftanimaducrtcndum,  eilocumefTccumagiturpeci-. 
tio»  ohi-'  torio  iudicio,dc  rei  vcl  quantir.itii alicuius  annuatim  pra:ftandf  caufa,- 
mttnm.  iurc&titulo  vcl  dominio :  in  qua  propiictaris  controucrfia  non  {atis< 
imiiti$,        crcdirori     pcritori  piobarc  ahquor  annorum  prardarioncs ,  mCi 
prxtcL  c.isdciurcfuoalKcr  doceat.  Scdnon  obtincrc  cam  lcgemcum 
agit  crcditor  poflcfTono  iudicio,puta  intcrdifto  VtipoUidctis,in  hoc 
vt  fua  ponTcnTio  &:  continuatus  vfus  annis  (ingulis  cam  pcnfitaiionem 
exigcndi    accipicndi  nonintcruertatur,  nccturbctur  pcr  ccflatio^- 
nemdcbitoris  continuare  &:  foluerc  rccufantis.  Certumcft  enim  ex» 
iure  Canonico,atque  ipfis  Do6toribus,in  c.Qijcrefam,  extra  dc  clc(^t. 
'   interdida    ludiciapofrellbriareddiproannuis  prcftationibuSjacpro 
ccnfu,rcditu,  &:iurcomn!,  in cuiuslfolita  piaiilationc  &  recognitio- 
ne  ceiratum  lic,  vtcopiosc  diximusadtit.  dcinterdi£bo  vti  poflidetis.. 
Icaquc  infpecie  di<SbirI.  Sicerds,  petitorfcqutus  Caij  confiliumin  1.. 
'  Is  qui  dcftinauit ,     dc  rci  vindicat.  contra  dcbitorem  cefl^antem. 
cxpccictuc  intra  annum  inccrdido  vtipoflidcris,  vtinterim  foluat,. 
donec  deture  &  proprietate  penflcationis  cogno(cacur,  atque  probaca. 
poire(&onefi£praeftarioneanninouiflimi  Secnndcim  pecicorem  Prf* 
tor  dabit  vlndicias,  vc  poflideac  vtipoffidebat>ialttis  vttiqtteitiisadio- 
iiibusln  caa(aproprietatts,  in  quanon  oificietreoibk  annorum  ali- 
quoc  pi^flacio  &  recognitio,>dXSicertisamiis. . 
t4fi»  n(*-    £x  quoiorci  filicem  obtinetreas>&abiiftpratfb:tionibasin  poft«* 
nimabfbiaator,  aneiquoquereftitttendttm  ut»  quod  annis  rupecio^ 
"u  ribusindebit^praeftitit.Rcs  pcrplcxa&ambiguaeft,  nec  definmone 
ieu  regula  cettay  fed  vati^  €X  ^iftorom  varietacc  confticaenda,  velaci 
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cin  (pecie  dift^  L  (lcertis  ahnis,  {blanim  eft  aliquid  certis  annis ,  *quod 

*  nudo  paAo  promiflum  fucrat  ex  caula  aliqua,liccc  no  idoneaad  agen- 
dum :  nonviderur  ita  folu^iqai  condidpoiTc^quia  pa6:um  nudum  va* 
iec  iaicem  ad  excipicndum  &  rctinendum ,  intitulisdepa^s,  ob 
nacutaiemobiigationcm,  quachuicpado  incfl,  ht,  D.-  depad.  1.  Sci- 
ciium  §.  nacataUs>  I^.  de  iblution.  Qufc  obhgacio  retencioncm  paric> 
&  condi^^ionem  fbluciiniubeCsVcfupra  diximus.  Similicer  cu  pecicor 
jnucctcditorbonafideacignocansindcbitucertiiannisaccepitannuu  '  7 
iliud,  hoc  lucracur  vfque  ad  licis  conceilacioneml  cercu,  C.  de  cei  yin- 

dic.  a  litc  cotcftata  rcftituet.  E  contrario^  fi  mtfttribiu  acque omnin6 
indcbita  pnrftatio,  ncc  vlla  f<juitatc,  nec  vllo  iurc  nacuialfauc  ciui|i 
«Hinita,  puto  Cic  folutum  pcr  annos  aliquot,  condici  ab  accipicntc,  ne 
ex  rc  alicna,  fnic  caufa  vlla>comra  nacuram.  fiac  locupIecior»vcfuperius 
probatum  cll:  fatis. 

Conftjtuia  rcgula  dictx  1.  fi  ccrtis  anms,dc  contiariis  cius  per  glof-  ^'^"f-^"^ 
C\s  proporitis  diccndum  breuiter,  non  clTc  cotrariafcd  diucrfa.  Quod  aih.Sit9» 
facilcpeccipics  hocintclk(fbo:quodcaIexcum  fimiljbus  hoc  tantum"*» 
Velit  f.v  repetita  pr£jLttwne  vel penjttatione  non  induci.nec  nouc  conjlitui  oblt^. 
^ationem,(ju£al} imtio  nunquamfutt conjhttita:  PrarteritiE  prxf^aciones  fo- 
-J^abfquc  aliacaufanon  poITuntgigncrc  vcl  crearcmfuturumobliga- 
rionem  nouam,  nufquam  anic  concraclam.  Sic  rcclc  vctercs  tn  diSla  l, 
ftcertts^agiturdcnouaobligdtioneindiicendajC^zm  efficcrc  ncquit  diutur* 
naprxftatio  fola,cum  initium,cau(a  &  fundamentum  obligationis  dc- 
ficiat.  E  diucrfo  mpropofitis  contrariisadd.  1.  caufa  qufdam  vcl  ini- 
cium  dcbiti  qualis  qualis  iam  fubcrat,aut  principalis  quardam  licct  noa 
.£rma{acis  obiigatto,  cui  acccnmnc  ali^oc  annorum  pra^flaciones, 
vfu  rar,  alimenca,  annuse  penfiones  U  fimilia :  faic  enim  long^  ^liih " 
longa  przflado  U  recogn  icio  indudcpraefnmpdonem  dcbicsaciuflx 
penficadonisfociaiipromiira:,  veIcaucsc,paAo,ncgotio.  cums  nuUa 
alia  probacio  eft,  quam  ex  repecids  pnBfiationibas  ^urium  annorum. 
.  Hoc/en(ttihteIligcnda.eftcocalexo&i»i^m  iv^  vnfo,  D.  de  vfiuTi  x.c«»*(f« 
qox  habet  patces  (eu  fpeaesduas.  Pdmaeft  dopecunia  ieruo  vel  filio-  ri  vaf» 
ttm..crtdtta»quamisvertitinxem&negoEiadomimveIpacris.  Ideo  ^'^^^ 
dominu5.velpaterdeea  teneturin  (blidum,<tit.dein  rem  vecfo.  IUe 
.  dominosvelpater,eittspecudi«rvii]ras,perlongumcempus  ereditori 
Ibluic':  P6ft  m  carum  vuirarum  fol  acione  celTacum  eft >  |iacerque  vel 
dominus  faco  defundi  func.  creditori  agenci  de  in  rem  verfo  cum  ha:. 
cedepacris  vetdomini^  vrnonnu)d64brtemred  criam  vrurasprarflet; 
harresobiicitnonCttifieperftipuIationempromifras,  Itaque  non  dc« 

•  beri,I.  fi  pro  partc  §.  fcd  vtrum-D.  dc  in  rcm  vcrfo.  Crcditor  replicati 
pacceai,nocvfiuadum  dcbitum,  vch^icin^  jaftum  &  coriibcucttm 
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kpproftaflc  firagnoiiiireper /ottgum  tcmpus  prxflando  dus  vfuxas: 
nec  ptasruiiii  patrcm  longo  cempo re  foluifle  indcbicas  ydans,  Ita  pr  o 
creditoreiudicauicIfDpctacsMr  Aatoniusi  Quidam  nouc  (qtfamuisc 
vecii(ti£imorumpctiniintq:prece)pu€acind.l.Cuinde  tn  rem  verlb, 
nonhocquxri,  vrrum  rcpcdcaB  penficacionesin  poftenioi  obiigcoc: 
fed  difpucari  de  in  rcm^etCb»  vcnun  in  rem-paciis  verfiun  eflcc^acqiie 
vcrum  detora  eapeainia»  pactishcresccneretur:  Ecvei^  cenren  ac 
pncrumivcriumityremparris,  exeot|iiodpa€eceiiis  pecnniae  vfiuas 
longocemporeptaBlhriiler:  Qgam  incetprctationem  euerrir  rexrus 
legis,  ibi  ^  ifwirum  cjuxjiio  moneretnr^  Ircm  tieo JhluendAS  vfitnu  indtaU 
mitS^c.  oilcndcns  dc  vfuris  folucndis  tanrilm  fuifTequaelboncnL 
DimMii  Alij  rcribunt,  in  d.  LC um  dt  in  rcm  vcrfo,  longam  prxflacionein, 
/«flf*»»  obliearcin  fururum,proptcica  quod  pcrannos  dccem  conrinuara 
fucrat:  volunr  cx  dcccnui  pcniicacionc  obligacioncm  m  poilcruni 
produci.Quialongitcmpons  vfu,  cciam  rciaiicutcSjabique  alio  titu- 
lo  (inquiunt)  prxfcribaiuur ,  1.  (i  quis  diuturno  D.  ii  lcruitus  vmdic. 
1.  1*  C.  defcruitut.  &aqua.  Prarftationcsautcmannuasnihil  aliud 
cffc  quam  icruicutcs  vcl  rcrum  vcl  pcrron.irum,  C\  vclarcbus  vcla 
pc  fonis  dcbcanrur.  Cum  vcro  ijs  Dodonbus  obi.citur  ccrcilTima  ra- 
tio  diftq  lcgis  Si  ccrtis  annis,qua:  non  paihur  cx  nudis  pcnlicationibus 
obligarioncm  conil:icui,qu9  antc  non  fucrit:  nimium  fubtili  &:  leui  re- 
fpcnfo  vruntur,  fciliccc  clcccnni)  pr^flracioncs  folasquidcm  nongig- 
ncrcobligationcm  in  tutnrum:  Icdin  cafupropofito  ctcJitorem  cau- 
{arifolcrcacdcbcrc^quodfibi  cxcmfaccrta  &iulU  fingulis  annisde- 
ccmannuadcbcntur,huiufqueobIigationis  alia«j quas  habcbat  proba- 
tiones  abiillc^  intcrciiiiirc:  acfolam  fibiiupcreflc  probarionem  ex 
fonga  &dcccnni  poircflionc  cius  annuj  dcbiti.  Hxc  lcuis  fubtihtas 
rcfucationcnonegct,  quiarc  ipfanjhil  ahud  in  cfFcdu  habet,  quam 
dcccnnij  penfltationcs  foibs  vcracaula  &  rirulo  dcflicutas  obligarc 
inperpocuam.FaKaopinio.  Sicutfalfumcftquod  iupradixcrunrjfcr- 
oitutcs  prffcribi  decem  annisabiquetitulo ,  contra  1.  vltunam  ^  C.  dc 
prffcript.long.tcmp.  Quam  vius  obfcruat,  dcquoalias. 
rtred^^  Pereamusad  rcm.  lc^dmdemremvafo,  non  obftat  lex  Crediror, 
7.C  devrur.qaoniamibi.con(bcex  pado  Ce  confcnlii  nudo  fuifle 
v^umsf raeiticasiqiix  idcirc6  non  confticuanc  oblieacionem  ia  ^tictt* 
lum:  £x  P^^  nudb  vfioiaenon  poilunc  dcbeci  in  £icurum ,  quamuis 
rolttCf  non  condicancur  L  3.  de  viiir.  ibi  conibc  de  viclo  Bt  dtMttx 
paAt,  ex  qu  o  {bluao* (adaeft  :ltquedc£eftu»  (blucionem  Viciac :  ve 
V  ulgo  dicimus»pcr  cicuIuni*non'legitimum  nec  iuihmiy  viciari  poffcC* 
fionem^  quamuisiongjflimam,qux  cx  taii  titulo  fecuca  eft ,  arg.  lcgis 
s».Cdeprziaipi;loBg.ccmp.c<mctsiinl.cumdein  tem  verto.non 

^ecur: 
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Tatecurcredicorfibi  patrem  vfuras  indcbitas  prcditifreex  nudo  pado, 
ied  aicdebicas  legicimas  dediHc,  idquc  probac  ex  longa  deceman- 
nonimprzftacione,  vel  eciam  ptatfcripcione. 

Secundapars  legis  Ci^m  dein  rem  verip,  traftat  de  copferuanda  f^^^^ 
dote,  cuius  priuilegia  multa  funt aduer^iis  cbmmunes  regulas  juris>  1. 1.  cSmVim 
D.iblut.matrim.  I.  Affiduis,  Cqui  porio.in  pig.liab.  Flauij  Athcnago-  vtrfi, 
rz  bonis  publicatisFifcus  velutifucceflbr  crecdtoribus  Flauij  tenctur» 
i.  ^  C.  dc  bon.  profcript.  Quoniam  bona  etus  habet>  bona  iuteUi- 
guncnr ,  ni H  dedu£loaerealicno.  Quare  Terencia  Flauij  filia  nupca  vi^ 
roy  pcrit  a  Fifco  dbtem  qium  fibi  pater  fuus  dixerac  &  debebat :  Nec 
tamendotisdebitumprobac  nupttalibus  cabulis,atttalijsin{lrumen« ' 
tis,(cdexeocancutnqu6dpaceriprivclmariro  ruo  cautx&nonnu^ 
meiacae  docis  vfuras  diu  prxdiciHcc :  hic  enim  vfurx ,  tanquam  pro 
iilixalimencis  debentur  (bcim  adic  nupciarumabfque  vlla  pecicionc 
velintcrpelLicione, quiamorafit reipf^,  non  tancdm  iure  ciuili,  Ccd 
etiam  iure  Canonico,  c.  Salubnter,  excra  de  vfur.  Impe.racor  Seuenis 
ideaiuilicnumeiari  Eliaedotem:  vidclicec  deciescencenayquoniam 
cius  quantitatis  vfuras  paccrprxftitifrcc.  P«:/«c«if«w,concisc  dicc- 
banc,  ?c  aJiquando,  Dec/M,rimplicicer,  vcinL  Aifla,  77.  ^.jpater,  D.  dc 
condic.  &  dcmonftiac.  vcl  Dcciesfejlertium,  rel  Deciesnumum^id  cft,5e- 
Jlertiorum :  quia  vulgacaloquendi  vfu  fubaudicbancur^Da/Vi  centend 
mfllisnkmum^^QxhcctSejlertiorum.  Huncquedicunc  Romx  olim  fuifTe 
maximum&:  fummum  docis  modum  quemnon  Ucuiccgrcdi  perle- 
gcm  Papiamjid  vcro  coniiciuncmagis quam  probanc,cx  Lp.C.Tiico- 
dofiano,  de  inofficioCdocib.  ex  hac  L  Gum  dc  ni  rem  vcrfo ,  &  cx  No- 
lacL  12.  Auch.  dc  nupr.  §.Scda  nobis.  Millc  rcftercij  vidcncur  valere 
dcccmaurcos,quorumfcpcuagincaduolibramauri  olim  cfficicbanc.  "**  ' 
Si  Scftercius  CarolinoFrancicorclpondcac,cencum  millia  feftcrcio- 
rum,  valcbuncmincaureosr  dccics  ccnccna  milliafcftcrciorumnumu, 
Gallt  milwmm^  vocjnt^  valcbunc  dcccmaurcorummillia,  qux  refpon- 
dcnc  fcrc  quadragmcamillibusLbclLirum  Francicartnli.ln  quocamen 
diflidcnc  B  udxus,  Gcorgtus  Agricoia,  Anton.  Auguflinus,  &  cajtcri* 
dccarefcripco:-cs. 

Obiicicchicaliquis  non  conftarc  ibi  de  promifTione  &  principali  ^^***"** 
obligacionedocis.  abiniciodcbicum  docis  nuUumfubcflc  ncque  ap- ^.'cil^'^, 
parerc , ac  docis  obligacioncm  hic confticui  &  induci  cx  vlurarum  fola  mrivrrf* 
prsflacione,  aducrfus  didamLSiceuisannis,  Sc  eaqua:  fcripfimus. 
Negatidumcflnouaaieo  locoinduciobligacionemquarabinicio  no 
fuit :  imo  Tuberat  obligatio  dotis,  cum  patcromni  iutc  teneatur  iiliam 
dotaic,l.Qu£ro,D.dericunupt.l.vlt.  C  dedotispromiflionc,vnde 
iexprxCiimiiuAtliciiagpnmfiuW  Scd. 

•Tct.  ' 
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4btis  quantitas  nuuufefta  noi^  eiac ,  siifi  ex  indicio,  ractonett  compo^ 
citione  vruiacum  quas  pacec  exoluecatpco  doce  promiiia  filiaj^  (ciliccc  ' 
pro  deciescennunniiUibus  numumibftectiorum :  Tndeprobatur  eam 
.fiimmam  in  dote  fuifTe » quse  prxfumpcio  iurisatque  probatio  indii. 
citttr  ex.dotium  iure  SC  publico  fauore  ,.vt  diximus.  Adde  quo  d  fub  - 
ImperatoreSeuero>auiuri^rudentiz  principes  ^coiumina  aflide* 
banr>  vigebat  atquitaa>jecatque  malacauia  Fifci  contni.priuacoSs&ma» 
ximc  contradotem. 
£.r.c.J«    £x  lupradidisinteUigicur  huic!.  Si  cercisanius,  iruilra  opponit  U 
fdmnmf,  q^^icfijjeicom.  cum  in  cal.non  obligcc[m  futucum,prx{Utio  alimcnf» 
corum  nuda  dc  finc  caufa :  Imoconibbacalimenta  quidem  ^iTc  re» 
lidAy  quz  dcfunt^ihsres  iam  per  trteii9ium  praeftiterac :  verum  li» 
tMcvMr  orcacliintcrhatredem  &  alimcncanum,anin  pofterum  harc  ahmenca 
prxllari  velcontmuari  debecenc;  Dehcis  ftacu  vclcaufa  obfcucem  re 
tnim,    pergioii  Interpreces  fcribere  vi4pntuc.  Dupicx tantikm  eiTe  pocuit car 
cio contcottcriis.  Priraa,  fiponas  dcfundum  Demecriumncc  tefta- 
uienCD,  nec  codiciiiis  reliquille  alimcnra,  fed  verbis  cancum  in  pra.fcn. 
tia  ccftium  auc amicorum  peciifte ab ha^rede  ycaiimenca  &  vcftiarium 
prvrftarcc.  Quo  cafurion  fccipca  ceftacoris  volui>cas  minimc  aftringic 
harredcm  neccflicacc  folucndi.  Nihilominus  tamcn  Jia^rcs  vlcro  &: 
.exbonafide  implcnsminus  folcmncm  defundi  voluntacem,  eaali- 
raencaprxititcratpcrtricnniuin,po{}ccincgac  cadcm  fe  dacurum  in 
poftcrum.  Hicait  Iinpcracor  AiKoniusadalimcntarium,  Siprobauerts 
Vemetrium  deft*n6lHm penijje X  macre  haercde ^  vc  Cibi  aUmcr\ca  prxftarcc, 
atqucmaccr  capcr  ccienniu!!!  cxhibucric  ,in  fucurumquoque  cadcm 
prxftabic.  Hxcvcsbay Si probjiucri^j  fupponunc  non  fuilTedchQC  vUi» 
teftamcncum,  codicillum,  vcl  fcripturam :  Itaqucprobandum  cftcce- 
fhbusquod  Demctrius  rogauitmatrc  vcalimcncaprxftarec.  Ifto  cafu 
impcrfcfta  voluncas  tcftacoris  (  qua:  bonis  harredibus  pro  lcge  eft ,  vc 
aicPiiniusin  Epiftolis)agnicafcmclab  h^rcdc,  pcrdu£ta<^uc  ad  efFc- 
£tura,racadeinccpscftcdcbccfauoreaIi  ncntomm.  H^clpecies,  fcu 
fadi  cxplicacio  apcior  &c  vci ifimilior  ciTe  vidctur :  nam  ft  ahcer  confti- 
«uasconcroucrfiara ,  fiponas  ceftamcnco  vcl  codiciilis  daca  fuiflc  ali- 
menca,  fruftra  cnc  ea  lcx  &:  roca  quf  ftio  Icgis ,  ncquc  enim  opus  efTcc 
jrepecitis  pr^ftacionibus,  vtlcgacum  confirmctut  :  ac  perperam  tunc 
difpucarcs.anpr^ftatioalimencorumobligctinfucurum.  Eaque  fpc- 
cics ijs rclinquenda  cftet  qui  fcribunc  in  d  J.i.  hoc  cantum fuiffc  in  am- 
**"  biguo, an  VKjae  ad crienniura  ^uncaxac, an  vero  in  pcrpccuum,  id cft, 
qUoad  viuccalimencarius,aiimencarclidafui(fcnc:  dclegacisalimen- 
tisnon  dubicari,  fcdin  quod  cempus  legaca  finr ,  obfcurum  eftc :  Ac 
£^S!!!!ii°^%^^^^^^^"^^  ^irespcccucuiuuu}  pr|ftiuc  ali^ 
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mTetita  mcnftrua  &:  vcfliariLim  nnnuum.  Exquibus  vcrbis  ccrtum  S£ 
apcrtum  cft in  fingulos  mcnfcs  6c  m  fmgulosannos  gcncralitcr alimc- 
tacum  veftiario  fuifle  lcgaca  quamdiu  viuetalimcntanus,  nec  tantura 
fuifTc  datain  chcaaium  ^  dc  quo  nulla  planc  mcncio  fadaeft  in  6dei« 
commilTo..  '  *  •• 

Qaodattincradl.Licibus, de  agticol.  &  ccnfitis,  Iib.  ii. C.  fimilis 
efi led  Cum  dcin rem  vcrfoJi  & lcei  i.  C.  de  fidcicom.  DiHlmilis  led  "^'"j;*^ 
Si certisanms, non ei concraQa,  vc lam dictum eic.  Idquc mtelligetur 
6icile  exleacenciadi^l.  Licibas  ^  qu^  prim6  vult  colonos ,  cenfitos^ 
gleb^  arCTi|rcoS'&  ad<lidoc  qttifevindicuicinlibcmceni,  aileruntquc 
tt  dbminos  pcf  dionim  qtif  cenenc  poflideticve ,  non  ioluere  cen/um 
fi^rediciimpendencelice,  dtimffiodo  fidduflbres  pr^ftenc  iudicacum  , 
ibloi,  Accettfiis  rdliquapr^ilari^fiexeiiencttliciscenfteceoseirecolo. 
i»ri(coQdicionis,accen(iiiobno)uos.  Nocaqd6d  cenium  non  prg- 
flanc  pendence  lice,  quia  diibtcabacar  an  is  pecicor  dominvs  efiet,  Ree^ 
iie;  Secand6dicicurabJiacregmJaexdpicolonoscehficos,qm  iongd 
■  tempore  6c  6:equenciflim4'inio  inaeceiacl  redicanm  con^quencia  fit 
^olucione;,  ieiecolonos  cen£co«  agnotiecunc :  Hoc  cam  longum  &in- 
trBCecacum  cempuseis  eripicomnemconccadicendilicenoam :  domi- 
niqueilifSdencem  habenccaucelam  8eproban6nem  fu^  poiTejflionii' 
ex  inuececaca  &ionginq^  rediamm  iufcepcione,  vt  ibi  didcur.  Qu64 
finiMomiftus  ij  coloniucigare  velinc^cenlum  (pendenceIice).con(iie-  - 
mBprfftabunclInpttndpiiiillia^  logis,  dubium  eiacan  pecicor  e^ec- 
tecr^dofflinus  nccne^  ac  eom       pcftaid  conpotis  pr^Ilaciooesitt- 
tiabancideoiecaadtoeumpendcncelicenon  dantur  vindici^,  Gal- 
lis,  JHecredentia  y  ncque  eidocuc  incerdiitum  vci  pof&deds^  de-^qub 
iiipra  didtum  e(l  InaltecapatteeiBS  pcmdpij,  vcrfic.  Eostmm,  peci-  -  ^ 
«or  probacurcerr^ilominas  eatinuececacisprf  ibciombus ,  &:  ex  an  ti-  - 
^acondidonecoionaria  &  afcripticia  iAorum  agiicolarum:  calisredi^ 
tus  inuecciacus  Jio-f  cd»i7/>»f/locohabctur,i.Hociurc,  f;dudusaquf;  ' 
D.deaqaa<iuotid.  &  f itiua.  Id quod  longe  differt a  L Si cerdsannis^  T>e:',/ro c 
cuias  manet  intcgra  &  c«rta  (entcncia  h^,  Quod    tnim  4c  ver^  noh  de- 
bebacur,  fi  cercis  annis  pr^ftitum  fuerit,non  ideodebeturin&torum. 
V<m(ws^ln<Ubtte promiffiimnontdeo efficitur  debitum,quod  ccrtis  anniS' 
folutumeft:  Deniquepenfitatio  ahquot  annorum  non  fnducic^nec 
conftituit  obligarionem  qu^ab  inicio  nec  veia,  ncc  iufta  fuit. 

Cumautcmin  haccontroucrfia  venicndum  /itadprobatiortes,a? 

ilorcdiccntedebitas  aciuftas  fuilTe  pr^rtationcs  tcmporis  pr^eriti, 
rco  id  ncgantc  &  contradiccntc ,  vrri  probationis  onus  incumbetl 
Tribonianus  iiib  P.iuli  nommc  m  1.  Ciini  dc  indebiro ,  D.  dcprobar. 
iaibit^Uw/^i^iroyoiwww  debicttm  aciurclbiutum,niiiiqui 
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/bl<uft,acpofteadicitindebicum,CGndicitque,  probet  futfle  indebkl. 
Qiiar  rcgu  la  8c  defiiiitio,  <raga  niinis  ^c  pcriculoia  erit,(a^rum  ipecies 
&  excmpLi  ad  eamaccommodare  volenti  ..neque  iongius  id  peten- 
dumeft;  naminl^o(hal  Si  certisannis,  non  eximir  a  reo  probatio 
indebid  fblnti»quodnudo  pafto  promiCeiatf:  Uidtur  eumdem  ex 
pr^ftationealiquocannorumnonobligari  adidpr^ftandum  in  poile- 
ruin,  quare  G.  credicor  vellet  e.contcario  ailerere  debitiim  fuiife,  hoc 
eiprobandum  eflec :  Racio  el^  quia  pro  debitoreiam  conlfaic  deinde- 
bico,{ciiicecdepadonado,  QuodnonpMritd^Htofiem,  Eoque  percinec 
tcxcusin  c.  Si  cautio^  extra  dc  iide  inftrument.  qui  notandus  eft  ad 
cmprtiif  bunclocuro.  Illo  etiam  cafu  vidctur  creditori  incumbere  onus  pro* 
fnrti^onHf  bandinon  fuiiTeindebitum,  feddebitum  idquod  certis  quibufdam 
«»"wti#f.  {ibi  prfftitum eft;  (ciiicec ciim  dc  foU  ^ luida  annorum  aliquoc 
penfitationeapparetcitracaufam  veicicuiumprobabilem :  jduic  enim 
re^  debicor  obiicit,  oflende  cur  iftamannuam  pr^ftationcm  a  i;nc  pcc 
tocannos  exegiftiiinccaufa^fiifineticulo.  Qu6rcfpicitilludexl.C«;« 
deindebito,  §.  vlt.  D.  deprolMC  Infnmfiis  finfitlMuf4itifia,pr^umptjd  efl 
indfhiti.  Quod  ii  per  longam  cempus^per  dccem  auc  plurcs  an  nos  fada 
flt  pr^ftatio  vltro  &  bona  fide^  iea  vt  verifimilc  ficnon  cfiTc  indcbitum: 
fortairis  almd  erit  dicendun;i>acquc  hlc  ctiare  axeo  probationcs  inde- 
bitiexigcndas:tuncab  vcroque  prpbacio  fict.  Vcruntamcn  quia  fi^c 
magis  fadi  quamiuris  qufftio  cft,  pcrmittenda  cftarbitno  prudcntis 
Judicis,qui  dcfpiciccan  dcvnaforcc  &:  vno  tantum  debito  vnica  folu- 
'  tionc  pr^-ftito 3  quod  pollca  dicicur  indcbitum, controuciiia  (ir;  In 
huius  cnimprobationc  rccincbis  rcgulam  did?  1.  Cum  dc  mdcbiro, 
orj prxfumi  lyidchtte folutuyn,  nifi  conrrxrium probetnr  ab  co  qui  foluitmifi 
aliamdicia&pr^fumptioncs  piofolucnte  faci.int  &;arguant  fuiffcin- 
debitUjVtcftm  didal.Ciim  dc  indcbito^cuiiungc  di<5tum  c.  Si cautio, 
cxtradefidcinftr.  E  diuerfo  ludexmfpiciet  vtrumqufftiofiatdcan- 
nuis  pr^fiiatiouibus  qufareo  dicunturmdebitg,  propcerea  quod  cx 
nulla  obligationc  &  caufa pr^ccdcnti  folutc  fint :  Hoc  enim  cafu  non 
ftatimrcomiiciet  onus  probandi ,  cfic  indcbitas :  imo  adlor  probarc 
dcbec  c/Tc  dcbitas ,  jicc  eifuffiataUquocaiinoruninudaprfftado  /xnc 
dculo,  d.1.  Si  ccrcis.  .  • 

\A»itcm  f^^^^^^-^j^^ccem  annorum  prcftationes  fufficerc  quidam  putant, 
^nnorim  q"o^  i^o^i  vtique ccttum  cft ,  ac  dc  co  vati^  opinioncs  cxtantm  fcri- 
pps  Intcrpretura ,  Vtrum/tnnude penfitationes  perannos  dccc  continuos 
fffH^»  vltro&bona  fideprcftitc,  lus  U  obligationem  foluendi  acquirant  in 
fucurum.  Plenquc  afiirmant  cx  dida  i.  Cum  de  in  rcm  verfo,de  vfur. 
d.LLiribus,  C.deagricol.  &cenfic.Iib.Tx.i.Siquisdiuturno,D.Sifcru. 
yindicl.  A.  C.de fcruAtut,  l  Diup^a^I.  Necpetentcio,  C-  de  prxfcnp. 
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long.temp.  AdduntCap.vnic.infinc,  dc  confuctud.  rcdi  fcudi, & 
C.vu.iufiae.Si  deinueflituraintcr  dommum  &c  vaiTallum  lis  oriacur, 
vbidominofeodinegance/e  vafralluminucdiuiire  defeudo,illudquc 
£eudimifibia(!erefite&  vindicantc,  {i  vanallusprobetre  in  pofTcfTio- 
nelongavel^ecenni  eflefeudi  {eruiendi>(eu  teudarias  praeftationes 
^en<u,iurctque  (blemniter  {efuifleidomino  inueiticumrpr^efu- 
micur  inuefticura  pro  vailaUo.  £c  cuin  ijs  ica  fenciencibus  obiidcur  efie 
iniquiflimum»  vcex(blis  6c  nnSis  annorura  decem  pneftacionibus  in 
pcrpccuum  obligacio  confttcuacttr:  Re(pondencfc(uamopinionem  . 
incelligere,  decemannorum  przi^ationes  Vv^ormes^  vcaiunc»  fitfhc 
fincnon  finecau(a,yel/}^m/r«r, vcloquncurDoffcorefyfedf^tftm^  ^.^ 
feu  exdtuloaUqno  &  cena  cauia  praefbcionis :  pnc4  ex  cauia  emphi-  /t! 
tco&s,  auc  veftigalis  allcuiusy  auc  folatu,  vel  cedicus  cerci  aiicuius ,  de« 
nique  fi  pt^fUcioni  diuturns»  tam  in  (olucionis  adu>  quilm  in  apoch^ 
lirlibetationis  dacione  fueric  caufa  adicdlba ,  inde  patant  citulum  (acts 
e(re  probat  um :  quia  dioec  credicor  fibi  redi  tum  annuum  ex  ea  cania 

ticulo  dcbicum  efTe ,  acque  ciculum  probabit  cx  ijs  decem  annorum 
prz(laciotiibus.inquibus  caufi  folucndi  adic^laeilyQuamcauiamdc- 
biroragBOuiCy&confeiruseftdecieSjica  fulucnsperannos  dcccm  cd« 
tinuos,  exargnmencolegls  optimanty  C.  dcconcrahen.ftipulacione, 
ybi  verba  narraciua  negocijalicuius,idprobimcaducrrus  cumcum  quo 
res  geda  eft.  I(lo  cafuyinquiunc, per  eas  decenn  ij  prsftationes^qu;  iir 
'  ducicur  obligatio>  non  e(t  noua>neque  hic  agi  cur  de  noua  obJigadohe 
infucurum  producenda,  fcddecatantibn  obiigatione  quamin  (blu- 
tione  dcbicor  iam  confcirus  eft,  quaeque  pcobaturper  longitem. 
■poris  pcnfitationcs. 

QucKiridcccnnij  prxftatiofucritnuda,  fimplcx,  foLi,  &  Informis,  ^JJp^^- 
Ytamnt,  hoc  cft,  finc  titulo,  caufa,  &  rubicdoaliquo:  fi  dcbitorannua  ft^btth» 
centumprxflititpcrannos  dcccm,  non  diccns  cx  qaa  caula,  fubiedo, 
ticulovc  foluat,  Vulcro,  Sulucrc  tnfurmiter  ^  vtturare  mjormitcr  fibi  deha'i^ 
hocej}^  non addita caufA  ob  cjuxm  debestur :  Non  poflTunt,  ncc  volunt  iidc 
Interprctcs  alTercrc  quod  longi  tcmporis  prorftatjoncs  huiuimodi 
lyiformesj  valcant  atquc  obligcnt  in  futurum.  Solutio  cnim  (icuti pa- 
Qiuivi  cuinullafubcftcaula,  non  obligat,  nccparit  adionc.  Huc  refcr 
di^^um  m  c.  Perucnitjcxtra  dc  ccnfib.  Ccnfus  imoranttx  necdiuinis,  nec  CHf^js* 
hum.inis  lcjribus  inHcnitur  introductu s  r.e:  deJcnfuSyld cft  CcnCus,Qui(jutdem 
adcjutd foluitur,i^noraturj  vt  cftinantiqua  collcdione  primaDccrctal. 
eod.tit.  Oportcc  quippc,  vt  ccnfus  omnis  reditufque annuus ,  &  om- 
nis  aimua  prxftacio  ad  quid  &:  quarc  folui  dcbeat,  incelligacur:  alioqui 
ijon  Jureloluitur,nccinfuturumobligat:  imoquodeonomine(blu-' 
tJum     Informtterpro  ccnfu  i^orAnttx,  repetitur  vt  mdebitum ,  niii  ab 
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Tlj^ivjbi^TttloftaCefDporecuiusinconcraciuin  mcmoria  non  exi/ltc,  ToliDCio- 
mmvrM  {|^j|cc]tiepracftaciones  (adtiLS  cfTe  conftet,iicecabiquccaHiia  certa^nam 
cempus  hoc  immemoribiieicgis  acque  lurisloco  eft>  vc  notac  tc6tt 
Calaeiinasinconlilijs^cic.  deLibelliobiaaonejOonCi.poft  Gio^amin. 
4.c.Perucnic. 

Addunr  porxcerea  iidemauchoresropeiSorem  (iiam  (entenciam  de- 
bere  accipi  fiper  iinguios  continnos  non  intcrmiilbs  necieparacos  de* 
cennijcociusannos^idxfittcannisiinguiis  decempraeftationes  vni- 
formes, vcaiunc»  cercs  ac  nominatx  pro  cercocei}iii.veiredicu :  iias  ^ 
longi  cemporis  pca?(bciones  obiigareinfuoimm:  Nonalicem  obii- 
nnfi^0-  garc ,  fi  pro  penucacionibus auc  reiiquis decem  annorum ,  vnica  cancu 
folutio  tafta  fuerit,  &  deccnnij  totius  rcliqua  fimul  &  vna  cantum 
iblucioneiniine  dccennij  prxflcncur.  Hinc  ilii  nolunc  induci  eam  o-- ' 
bligacioneminfucurum,arg.lcgis  Qu£cum(juej  Cod.  dcapochisjlib.io  -  ■ 
'  ciiiriM       Suptafcripcai  vero  iftorum  fcntcntia:  rcpugnac  diGts.  lcx  Sicertis  An  ' 
fim»em  »/i,qu^cxrcpctitispr3cftationibuS  non  vulctitulum  &  obligationcm 
^'5^^'*  in poftcrum  acqmri.  Cuirefpondcnc,  ioqui  fcde  dcccnnu  contmui 
przftacionibus,  ac  cam  1.  dc  ijs  non  agcrc ,  fcd  dc  co  qui  certis  aljquoc 
annisduncaxac,non  perdeccmannosaliquidcxoluic.  qu^  folutioca^ 
l.nonprobatur.  Indemulticrrorcs,  vcluti  Qnod ex  longi  te^nfwns  decent  ■ 
anuorum  paticntia  quid  fadum  &:  vlurpatum  prcfumirur  confenticte : 
domino,  vcl  co  cuius  intcrcft.      Qnod  cx  diutma  poirc/rionc. 
pr^fumicur  inucftitura  pr^lati,  &:  vafTalli  ,  &'cmphitcotc,  fi  rci - 
fcudahs ,  vel  cmphitcotic? folarium  &  cenfum  pcr  dcccm annos  pr^-  • 
.    ftitcrint,  ita  vtadomino  fcudiamplius  rcfutari&  rcpclli  ncqucant.  - 
Ecdejui pojlannos dcccm  prffumitur fditicata  cxconfenm  Epifcopi.  D/-  • 
uifio jA^la  ccnfctur  inccr  frurcs  vcl  coh^rcdes  qui  portioncs  fuas  hf  rc- 
dicarias  feparatimac  diuifimpofledcrunt  pcr  dcccnnium  contmuum. 
Accurf  Bart.  Caftr,  &alij  inl.penult.  C.  communidiuid.  Qtiiperannos 
</ffcm  fcNocariu  gcflit  publicc  &paiam  non  contradicentibusijs  quo» 
rumintcreft,videriNocarmm,  Bai.  inli.  C.  defideicom.  Donatum  a 
patrccenfcri  fundum  quem  fiiius  pr^fcncc  &  (cience  pacrc  polTedit,  vt 
fibi  donatum  per  annos  decem ,  neque  fruftus  elus  fundi  rcdicaci 
pacemf  per  fillum  conferendos»  Salicin  1.  Fiii^,  C.  famii.  ercifc.  Si  nu  • 
Jbcus  pAr  cdpommy  annis  decem  &  certacauia  pr^fticic,  in  fucurum  ob]i« 
gatur,  Bart. in  didaL  Cilm  dein rem  yecfo,  dc  Wiir.  Quf  omniacum 
limilibus  ceraefletrequeunt,  quiarcpugnant  iuri  commtmi,iftvnw 
Ji^0U  ucrfimi  dicenci,P«eflW9  lon^tempmCcim  abfquecicukx  vcto  non- 
pucflcinoyius  nulliul  obligaj^ofns ,  proptsetacis ,  feniicncis ,  pr^fistio* 
nis,  nGcdoniinij,  vcl  duefti,  veivxuis  in  fucurum  tribuere.idque  op- 
«kniiicioiie,  t^ua^doquidem  nec  P>liiciitis » -necacdpientis  ai^iis . 


Digitized  by  Google 


IMDEBITi;  'x€m 
ifitroidueendi  d&ligatioiiem  ex  ijs  pcsefbdbnibns  :  Sed  qui 

.  «cdpit,  is  penfitadonein  veluc ex  cauia  cehafibi  debitaraaccipic :  qui 
fohuc,  fimiliter  putac  (e  qttotanbis^^am  ptaBfbtionem  debere ,  £oluit  * 

^  aoimo  ieipfttm  Jibetandi»  oon  obbgandi  (e  ad  indebitnm ,  non  pro 
.concia^Uy  (ed  pto  dtftia^u  {bluic  nen  prabbligationc  contcahend^» 
fed  prp  diilbluendl  f  caque  fi  poftea  nuila  eius  debiti-catt6»  nnJlus  ti« 
•ittltts»  nec  eciam  coloiatus  appareat,  ied  decennij  iblx  ac  nud^  pr^fh* 
tiones ,  imquum  eflec  inde  obligationem  pcrpetuam  ccahi*6e  onduci 
«concravtriuiquemencem  &volttntatem. 

HisfDometisaliilqtte{mttldsimpttifi&:cttiiiaciScnptoresijdc^  'peenmU 
;,nmcelFagittm»vCUipr4dixi,{ubciIirej(ponfb.  Videlicetdecennijprf-r^y'^;*, . 
;  ftatiottibtts  pon  indaci  quidem  nec  acquid:  jusin  futurumi,  (ed  cx  ijs  "'•^'^'^* 
pcxiumi  &  inferri  xacit^veterem  ciculum  &  oblig^onem ,  quia  it 
Jiulla  QmniaoiuiiTec ,  non  fic  verifimiie  dcbicorem  per  decem  annos 
•indcbitttm  vitr^prxlbtiirc.  Icaquc  conrulunt  cceaicori,  vtiempet 
oCitulum  &:  cau^ltm  huius  penncationisaliquam verbo cicet  acqueadiii-  , 
■dat,  reipfa  vero  canciim  probec  pcr  cos  aecennij  prarflaciones.  Hsee 
Jkimia  itibcilicas  vcrbis  ncgac  cx  ijsdccennij  prarilacionibus  folis  ius 
vfribui :  roipfa^  &  in  e£fe£lu  exijs  obligationemin  iiiliucam  pra^fumic^ 
,indttcic>Ac  coniticuipmalcconcnii^s  &  aequicacem  omnem.  Quare 
.nonottili  ex  i^  candemiacen  cogttncur  cx  ea  dece^ij  prsrftationc 
prac(iimptionem  lantdm  contineri  pro  crcditoscynonpiienam  cituli 
Juris  probatiQnem:  atque  ideo  poHe  debitotem  probare  in  conciaridi 
quodiine  vera&iufhicauravclobligatione,  rcapcr  crrorem  inculit 
vcas diucurni temporis penficaciones:quo  probaco abfoluccfus  ell.  H^c 
poftrcmaopinio/pccicm  rancumaequicacishabeCjnon  vcr.im  necfo- 
iidam iuflitiam.  Eccnimfi debicorpoflicoftendcrc lcpcrcrrorem  in-  • 
tulilTc  eas  prarftationcSj  atquc  cas  c0e  indcbitas,  vt  in  calli  did^  legis 
Sicertis  ■  rcriptura  &  tenor  padinudi  caufam  idoneam  oblig.indi  Sc 
foluendi  nulbm  habentis  fufEcerec  adprobacioncm  indebiti :  Tunc 
caopmio  vtcumquefcrcnda  crict,quia  prariuiicium  vel  incommo- 
dura  gnue  difficiiis  probationis  dcbitori  non  alfcrrec,quamquam  hoc 
iitincommodum (cmper  ipfimiponercprobationis onas.  Sm  vero, 
quod  longc  frequcntms  cft,  non  lit  in  potcft.uc  dcbitoris  hoc  ira  pro- 
bare:  veluti/i  rcftibus  vel  cabulis  crrorem  non  doccat,  &  quod  per 
^rrorcm-foluic|mdcbicc.  imo  putans  fe  dcbcrcexccrcacaufafoluicpcr 
deccmannos,pofteavcr6dicicmdcbituraefle,pctitque  acrcditorc, 
vtoftendacquo  ticulo  iddcbicum  annaum  cxegeht  per  eosannos: 
Crcdicorauccmnullisargumentis,  ceftimonijs&indicijs  caufam  d^ 
bici  probeCjfolafquc  habcac  &c  profeiat  prxftationes  deccm  annorum- 
nuu^uid  ex  coiolo  diccs  pcobacam  cHk  inteacionem  ouspro  ^mis 
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prcAacionibiisin  pcrpctuum  iinetituloindaccndis?  San^  iiis  8^  dttc^ 
fumnonprobaiquidecenniifblam  prxftationem  allegat  abfque  aliis- 
caufz  (xLX  argumentis,  neque  is  iuuatur  1.  Cum  de  indebito,D  .de  pro* 
bac  cdm  ea  onus  probandi  dcbiton  imponit:  nam  loquit*ir  de  vna 
cantilm  re  indebita,  nonde  obligatione  in  fucunun  producenda  e» 
aliquot  annoruin  przftationibus. 

Verior  eft  igituc  Angeli>  Aretini,  Fulgofij,  &  Rtminaldrfententiay. 
jim.  decenofj  prarftatione.  fola  (tnc  titdo  &  alijs  probatiooibus* 

obligatio  non  pr^dimitur,  nec  ius  vll  u  in  futurum  acquiritur.  Verior». 
inquam,  tumranoncnaCttrali&  renfu  communi,  tum  quia  di^lex 
Sicertis  Amis^in  Iioc  nominatim  iancita  videtur.  Quod  iiptaecer  eas 
dcccnnii  peniitadqnies  creditorem  iuuent  afix  caufa  argpmenta  vcl 
ittdicia,tcaendumcritprocreditorc  vidcriiv^umefreannuumdebi* 
tum ,  nifi  c  contrario  dcbitor  probcc  indcbitum  elTe  :tunc  incttmbec 
debirori  onus probandi.  Qu^dam  Pragmadci faiptores  priocem opi« 
qionc  quam  rciedmus>  tuentur>ii  pr<rrer  decennii  pedcaciQties  ^dax^ 
protc0ia  vcl  rccognitio  annu^prfftadonisiii^eo  3ecennio  per  fcnp- 
curamadebicoreutcmiini.hocquepucaBCinpodcrum  ius&titulutn 
crcditonacquiri:  nifi  dcbitorin  coFittanummanifcIHs  probationibu? 
jj^^jg^oftcndateasprfftationcs  indcbifefaAas,atquc  profiefliancm  fcu  rc- 
jhfroftffro  cognitionem  pcr  crrorcm  cmiflTam  fuifTc.Hoc  vcro  carrct  ciubir.itionc  • 
(tnfmlH.        -^^  fpccicsa  noftra  difputationc  feparatur,  inqua  qu<^nmus  dc 
prgftarione  dccem  aunorumibladcilneadiun^encadcuUyfcripcur^^vel 
recognitionis  alicuius, 
inft»iAU'     Quodad  fcudalcs  cenfus  &  rcditus ,  aliafuc  feudi  ptf ftationes  ea-» 
t,mfrjtfi,i  rumquclibcrtatcm  5v:immunitarcmattinet:  fiucdommusin  vallallu, 
fiuc  vafTallus  in  domii\um  cas  fibi  vcndicct,  fatcntur  omnes  Do<^lo- 
rcs  ius,  dominium,  vci  obligationem  ncutri acquiri  ex  dccenni  pcnfi- 
tationc nuda,  &  vacua ,  aliis  caufc  adiumcntis.   Nam  hic  ( in<juiunt) 
fcruitus  &:iusaliquodin  pcrfonam  vcrfatur,  quodnon  tam  facilcad- 
mittcndum  cft,  Bart.in  d.  1.  Liribus,  C.  dc agricol.  lib.ii.  Gloffa  &  c^- 
tcri in l.vSolent,  D.de ofTicio proconf  &c ieg.  In fcudis crgo dcficicnte 
titulOjTcquincur  triginta annorum  pofTeflio  & prcftatio  ad  ius  &  obli » 
gationcm  in  futurum  conftituendam ,  vtex  iuris  authoritate  ccrta 
fcribunt  Anton.  dc  Burr.  Panorm.  acalii  in  di£lo  c.Pcrucnit,  cxtra  dc 
olUfftnt  cenfib.idquciuramunicipaliarctinucrunt.  Simihtcrin  c^tcris  quoqj 
JJ^^annuispr^ftationibusnonfeudalibuSjvfus  &cpoffc{rio  triginta  anno- 
fiithntT       pcrpctuat  pbligationem  in  futurum,  ncquc  ahatituli  probationc 
opus  cft  per  totum  ticulum,  Cde  pr^fcrip.  longifl'..  temp. 
1^»/««.  .  AddontnonnuUihoc  cdam  obtincrc,[quamuis  in  prfftacionibus 
i^"^*  £iciendis  ^atque  in  carumlibeirauonibus  vclafochis  a  acditoredatis 
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non  fitexpreflacaufacerta&fpccifica,  vt  aiunt,  propter  quam  pcnfi- 
tacio  annui  ccnfus  aut  reditus  cxoluitur,  quamuis  fit  Cenfus  i^orantU, 
vtcftm  di^o  c.Pcnienit:  quia(inquiunt)  trigintaannorum  poifefno 
&  prxraiptio  mkids  rebus>6i:  quadragintaaononitn  in  Ecckfiailicis^ 
omGm  &  citulum  non  requiiat»  tain  iure  ciuili,qU^m  municipa]i:Nam 
GtknabiqueciculoproceclareapraBfcript^b,  fruftraiin  ea  tituli  &  cau& 
mentio  podulabicur,  ^iicin  irel  vfu  annux  praeftacioms  criginca 
annorom  fruftra  catt{am4equicas»  C^mobr^m //^/omw  lblutio|$: 
pneilacio  valebicinprxfcripcionccriginca  vel  quadragintaannoruro» 
vtffL  aiiis  referc  Hoftien(is  in  (ummajric.  de  cenfib.  §.  quis  cenfus.  Sed  \ 
vulgus  omnium  Incerprecum,  vc  Panorm,Aiicfaaranus^  Felinus»  loh. 
de&oIa«  ac  csceriin  dido  c.  Peruenic,  decenfib.  Calderinus  eriam 
io  cbnlil.  cic.  «fe  iibelii  obbc.  con£  i.  volnic  CmfSfm  i^rmU  per  iblii- 
riones/»/^nfM!(nonprat(aibi>necacquiria]io  cempore  quam  imroe* 
jnocabili,  vei  fupta  hominum  memoriam»  eir  c;Super  quibufdam,  exc 
dtfverb.fignif.  Quz^encenriapiopiibacceditad  diAumCi'Pecttenir>  , 
qinodfinediiHnftiDnealicuius  temporU  JK^pro^trs/^Miiftum^  id 
ef^  non  cau  fatum  Jgiior4»f/tf  cenfiim. 

Depoireflione&fprzftarionecemporis  immemorabilis'»  cuiosin  siptrmi 
contrarium  mem t  na  non  eft,  conftac  cam plenum  ius  d.ire  it  cribue-  JD^"^ 
re,quamuispea{itatiocics  acfoluciones  caufamnon  liabenntccrti  Scfaaj^Sh^ 
^ecifid  alicuius  reditus ,  quamuis  fint  /»/orm« ,  vtaiunc  Ratio  eil» 
quia  vecufbsioco  iurisaciegis,vci  confuetudinis  habetur)  l.HociuTi^  « 
^.duflus  aqoCt  D.deaqua  quoc  &      c.  Ci&n  £cclefia ,  ex^ra  dc  caufa 
^o(ref.&prop.c.i.depracfcrip.in  6?.giofla&catt>criin  d.c.Pcrucnit.Nifi 
lus  diuinum,vel  iuscommune  &  publicum  iiuicimmemorabilipofiefi» 
€onircfiftcrct:ve!uti  filaicusfcferatcxemptum  adecimispertcmpus 
iromemorabilc :  fi  (acra  Hc  ipiucuaiia  pofiedic  per  id  tempns  illicat^» 
hoc  ci  nocet,  non  prodcft. 

Porro  fupcriora  omniapertinenctantumadfolasprarftarioncs  ccr-  fff'lf*^ 
torumannorum  abfque^titulo ,  profcfllonc,  velrecognitione  fi£las, 
vtanccmonui.  Aiiaquarfiiocft,  li  dumhx  pcnCtationes  pra:fi:antur,  "» ^^ffi*. 
dcbitormcdio  tcmporecrcditori  expofuit  acdcdit  cautioncm  &  rc-  ^*^**"* 
cognitioncm  dcbjri,contra  quampoftea  dcbitorobijci.nfcrcindcbitc 
prxrtationcm  annuam  intulifie  ,  &  indcbitc  hanc  profcllioncm 
cxhibuiftcpercrrorcm,  idqucdcbitorprobarcparatusfit.  Qua- pcti-  - 
tio  vtnim  &:quo  modo  fit  rccipicnd.i,  vancdifputant  V.  I.  DD.  tum 
^joIinxusmconfuetud.Patilicn.^./.  hikqucrcfercscaqux  fenucnti 
Capitc  traduntur.  Difi:ind:ionc  res  opus  habct.  Fingc  poircHarcm 
prardij  quifc  doiiFrinufn  cms  vtilcm  &  vaffallum  pr^fcrCjdomino  feudi  ^ 
gcnfum  fcudalcm  ccicisauxus  cjcoliuiTG^  acpra^tcrca  cci>l  uol  cm  profef-    " " 
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iionem  dommo  dcdilfe.  Velfingccumquircdicitcmphitcot.im  do- 
mtno  dircdo  canonem  emphiceoticadtimceccifiiinnisprxdicjfrc,  ncc 
nonrecogmcionem  emphiceocidiutis&ciculi:  fiper  criginca  annos 
in  rcbus  Uici$,pcr  quadragtncaannos  in  Ecdefiaftids,  conttnua  &  in- 
cencafiapr^ftacio  fecutacft,cum  cmifTaprofeifio  &  rccognicio  dcbid: 
ncc  crror»necindcbicam  ddlhcepsobiid  poceftab  vUo » fiuc  domiiM 
ffeudi,  fiuc  domino  cmphiccttdcfo,  fiue  pofieirorc  ipfi>  ac  vafiallo ,  fiue 
alcero  ios  in  eam  rem  vbt  |vmdicansc »  nanftongiffimi  ccmporis  vfiic 
cum  dculoectam  colonico,omnibus  fiienciimiimponic>cocodcttlo« 
C.de  prx(cdpc  longtlfimi  cemp.  &  iods  rupra,dcads. 
siji»»^».  incercefieric  cdgtncaannocum pofiefno  ic  pr£eftad«^» 

MMM.  fcd  minor,  cum  fiipcadi^  recognicione  &  prorcflione:  hicinfpicien* 
da  efi  perfona  eius  qui  errocem,  acmdebicum  atlegac.  Pdmo  cum  do- 
miniisfeudi,vel  dominus  dircdtts  emphiccodci  &  vedigalis  agri, 
j^H^"*  ncgatliunceflcvafrallumautcmphiccocam  vcrum:  &obiicic  fcinde- 
bice,acpererroremab  cq  fufcepiire  fcudarias,  veiemphiccocicasp^. 
ficaciones  acque  rccogniciones,  vel  profdfioncsi  Idque  probate  vclics 
fi  quidemisdominuspcrdecem  annos  condiuios  hoc  approbauedc, 
vixeft,vcampliusconcradtcerepoirLC,obfbQte«attotieiuris  ciuilisjn 
lcgcjfiquisdittcumo,  IXqueinadmodu(ecaic.amif.J.2,.C.  dcfcruic. 
&  authontatc  Capitis'vntci,in  finc,  de  confuctud.  redi  fcudi,  lib^ 
2.  fcudoruro,&cap.  vnici,in  fiac,  ii  de  inucftit.  inter  domin.  &:  vaflC 
Jisorjaturlib.i.fcudor.  Hicnoiitantum  pr^  ftatiodcccnnij,  lcd  ctiam 
ticulus,  &  domini  confcnlu?  cxpretTus,  vairjllum  cuccur  aducrllis-do- 
jminum.Excipc  nifi  cauiacn  ons  giauidi  nax?.:  .uftiirimain  dominofit, 
tu  dolus  &  malaiuics  lu  vallallo  mamt-cfta,  Qupd  ii  ca  prxftatio  &:  re- 
cognitio,pcr longum  dcccnnij  tcinpus  nondum  conHimacafucrir, pa- 
rum  noccc  domino  ii^ccicoxc  &c  dciadpbico  co^ikc  cx  4. 1*  ii  cems 
annis. 

"jfiii»<i  '»*     E  diuerro  fi  vafiTallus  aut  emphiteota,  pcnfitationcm  dcccnncm  &c 
VS'^  prgtcrea profcflioncni  ccnfus  emifcrit:  Dcmdcexcipiac  fcpcrcrrore 
•  -        &  indebirc  vtrumquc  prarftitiiTc:  aducrius  cum  in  dabio  iudicandum 
crit,maximcfircm  pofliJcar,  cujuscaufa  id  fccit:  nifi  cuidcntilTimis 
probatiombus  oftcndat  indebitas  eficpra:(iationes,acindebitam  vcl 
crroneam  cfic  profcllionem,  qaam  cmifit  crrans,id  quod  fupra  attigi- 
mus  ex  I.  cum  de mdcbito,  D .  de  probat.   Poftremxb  fi  tcrtius  afiquis 
aduerfiis  om.nes  fupradidos  afTerat  fc  prxdij  cius  patronum  6f  domi- 
Hum  fcudalem  ,  veldominura  emphitcofis,  atquc  carumpr^ftatiq- 
numrcditumadfepcrtinerecoatendat:autc  diucrfo  dicac  fc;vaflal- 
lum  vel  emphitcotam  verum  cfic;  nequc  id lus  cfie  ci  qui  calcm  Ce  fal- 
^pirsfcrCiqu^cquidcaili^uidofrol^ei^  dculis^  tabulis  &c  tciUmoiuiiS 
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aiictqaioribus :  noa  poteft  ei  nocerealiquorannoram  prsftatio ,  tum 
recognitio  inter  alios  a^  ez  tvL  Cod.  res  inter  alios  a£bs  aliis  non 
Aocere,  cum  1.  (btemnibus  Cderei  viK^dic.  in  (iualbiemnium  penfita^ 
tionum  i  non  domino  hiQtaL  rolutio,  nil  obeft  vero  domino  id  igno* 
ranti,ytnotacibi  Acctt^.  Im6necetiam(cienti  vt  vehus  fcriput  e& 
loci  Paultts  CaftrenC  ne  dicas  confentienci  j  nam-  huic  neceret  eius 
cemporispofieifio^ytttmrprofeiEocttm  eitts  cofilen(u  ttan^a^.£tfi  no 
negem » aduefiis  con(enfiim  ecrore'  datum,  re(btutionem  in  kitcgi  u 
impetiari  exl.i.D.ex  quib.  catt(lmaior.Superiocib.adde  fixipca  in  cap. 
{equenridere  eadem.Repeto.haec  omnia  obtinere,  quoties  petito-' 
sio  tantiimiudicioagiturdeproprietate,ittre,&tituloannuzpenfita«' 
cioniS)  non  autemcum  agitur  pofiefTono  ludicio  interdi^,  in  quo 
ius  nullum  propciecacis  infpicimus,  (ed  pofiefiionem  Coiua,  eam- 
que  nouii1iman,antiiiciIicet  vlcinu,  dequaqui  docuicmelius ,  is  vin.  ^ 
cttintcrdido,po(ridetqueinterim,donecproprietatiscattfivtennine' 
ttir«  vtdiAum  eftinccadattt  deinterdidis.' 

OB  REM»  V£L  P£NSITATION£M  IND£BITAM> 

EMISS4  CAVT10  BT  OBLIOATIO  CONDICITVR. 

Vrb  ciuili,(eparatim  tradatur  pcimibn  de  eo  quifinecau/afe 
ipfum  obligauic  dare  vel  facere,fecundttm  de  eoqui  non  fine 
cauia  pronaifit,  fed  ob  rem  vcl  caufam,  quz  tamcindebita 
Tcrtiiimde  co  qui  ob  caufam  vel  ob  rcm  quam  ^crat,  promifit  crcdi- 
cori  futuro  fub fpc  numcrationis  &  prxftationis,  qua: poftea  fccura no 
cft.  Ad|)rmiumcaputrcfertitulumdig.  dccondid.  fine  caufi,  maxi- 
jncin  1. 1.  &I.3.  Whiqui  decem promifit  ji  qmdem nullitm caufam pYomitten» 
dt  hdhuitjCondicerenonpoteJhquaniitatemquam  non  deditjfed  ipjam  ohliga, 
tionem:  incerticondtSiioneconfequt potefl  vtltberctur^vt  eijlipulatio  accepto  • 
fitt.  Excmplum  fumi  potcft  dc pa6to  nudo  cui  nullafubcft  caufi,  licct 
cipa(51:ofubic£bafucntftipulatio,liurifgcntium  §.Sed  cilm  nulla  D. 
dcpa6\:.cuml.2.§.circa.  D.  dcdolimalicxccpt.  formapafti  v]vAt,Seius 
cauitfcrtpfttqucje  Titio  dece  debcre^  eaque  ipji  reddcre promifitj  nuJla.  caufa 
adicda  ob  quam  promittcret,  talis  promiffor  cxpcdarc  potcft  doncc 
conucniatur :  & agentcm fubmouebit  cxccptionc  dbii  mali,  id  cft  ar- 
quitatcdefcnfionis,  l.qui  a:quitatc,D.dcdolimalicxcept.&tit.  Infti- 
cutionum  dccxccptieri,  inprincip.Eaquccxccptiornnuiiu  compctit, 
qu.imdiuadio  durat.  Sin  veio  is  proraiifor  aducilarium  nnteuerrcrc 
«ialit,&illa^obligationc^ximi:co»dicctliberationem,petetquc  iilius 
cautionisftnccaufadata^  inftTumcntum  &  {cripturam  cxhibcri  vt  ei 
£eddatvK  6i  canccUccur^  1.  vk.  C.  ad  cxhiben.  dc  qua  ioge  qui  dam  do^ 
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^fcoresfrtfftraconcttcbancur^quomodcfiacvtcoii^ftio,  qua;  perfyZ 
naiis  efta£Ho,cOncarm  &  iunguur  cuma^onead  cxhibendum^  qu^ 
a^onis  in  rem  prarparacocia  e^  £c£9imen  exhibicio  ibi  pecicur,  vcea 
caucio  condicacur,  ^  canquam  nulh  pr  omiflbri  ceddacur.  Sed  iuec 
nuUomodofuncconcraria.  *v       .  • 

^uii  ^o-  An  vero  iilc  promiiTor  ceaeacur  proharefeillam  cantionem  inde- 
hrt  mdebi-  btre  expofiiiiTe?  ianein  iam  poficafii^  fpecic  id  probac  (acis  ex  iecie  6c 
vcrbis  iUius  cautionis  cui  niilJa^beftcauia,  nullum  negocium,  1.  Ciim 
dcindcbiio^infine,  D.deprobac.  &  inc.Sicatttio>excr:ryde  fidt  inftr. 
Cmto  indifirets  &  indececniinac^  loquens ,  vesh  padum  eft  nudum . 
quod  noQ  parica^onemipibjedam  iurc  canonico*nam  Capuc  i.excra 
dc pa£t  de  iiuius  generis pa^nndoloqui  noo  poceft >  vcali^s docui 
ex  Panor.  &:  Felino  concca  vtdgus  icholaflicorunL  Verumcamen 
aducrfus  eam  debicohs  cxcepcionempoteftcredicorprobace  idpadfi 
re  vera  n  gn  effc  n  udum»  fed  ei  fubcflc  caulamquz  in  caucioae  impru- 
dencec  fuicobmifTa,  idqueprobaripoceftnonimodoinftrumencis  SC 
*  alijs  indicijs>  led  ecinm  ceftibus  idoneis^,  &  maximc  ad(cripcts  inftru- 
mcnco»  vcnocanc  Do^otcsin  d.  1.  Cumdemdebico,infine,&ind» 
Cap.Sicantia  Quoderiamin  Galliarecipidicunc».iicecRegiaconftt- 
tucio  quae congrnide^  i.C.de  ceftib.  in corpore  mris  reccns  cxcuffo, 
&  dodrinxinccrprccumiuris:  reiidatprobacioneniccftium,nonmo- 
do  liagacur  dcobligacionc  vcl  dcbico  quod  fupcrcc  centum  libclias, 
fcd  criarafiacluerfus  (cripia  .;m  ,  vclprxiCi  idquodlaipm.  a  comprc- 
hcfum  cll.aiiquidcaututn  icci  ru:;ic  onijllumartiimctur.  Hicmquam, 
licccprobariu  &fidcs  m^n  hattcliibus,  ramcninfpccicpropoflta  cre- 
ditor  tcftibus  productis  doccrc  potcric  caulam  fuiflc  mftam  conjfcri- 
bcndxillius  cautionisj  camquc  caufam  crrorc  pra:ccrmiiram  tuiflc,  vc 
lafon  6caii)  notantin  1  Ccrci  condidbo,  D.  fi  ccrc.pcc.  IndcBrocardii 
fcn  Catholicon  exc.  Cum  Ioannes,cxtra  dcfidcmftr.  jdquod  deefltnr 
firHmento, poteftfHpplcri per rejies.  Quodautcm  m  hoc  articulo  quidam 
adiiciunc  cxdliufmodi  cautionc  jndikreta  effici  fcmiplcnam  prob.a- 
tioncm ,  ita  vcccftis  vnus,vcl  alia probatiojfcmiplena  iufficiar  cum  hac 
caucioncadplcnamciusfidcm, &adcaufcomilftr  probacioncm.  No 
vciquc  vcrum  eft,  quiarcpugnat  verbis  &:  icnrcntix  l  .gis  Cumdetndc' 
iftOyin  fine,  & d.Cap. Sicautio ,  in  quibus  cum  crcditori  necc(rit.is 
proband!imponicur,non  diccs  probationis  vtibo  icmiplcnam  pro- 
bationem  inteliigi.  Nonnunquam  cuenicvccreditoraliaprobacionc 
non  egeac,  fed cau(a  in  huiufmodi  caucione  facis  prjrfumacur  in  ijs  vi- 
fionibus  (eu^oficiombus  (FdtUtuias  vocant)qms  nocantiidem  DodUy 
rcsm  dido  c.  Sicautio.  Puta  cx  antecedencibus  &  confequenribus 
eam  uuuonem»  cx  conditioAc  conttahentiuai ,  cx  quaLcatc  dcbic^ 
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«X  qualicatc  pcr/bnarum  v  cluti  mercacorum  nviiuntiIju:iotiim,au]ico-> 
r um,  publicanorum,  &c  fimiliiim,iccm  perronarum  egregiarom, vel  fo*  ' 
reniium,exmorc&  vfu  aUj(aeindidisiaiplisapiBdrap.incolledLone 
Ai;rc(lorum,cic.dcobligat.  fine  caii& 

Deceftamencis  hoc obieraandum  eft>  omnxno Valere  debiti  con-  j»  r.?/; 
fefltonem€idam  atefiatore ,  quamuis  indifcretam  8C  6nc  eatxfa  vlla,  '"^''j^j'  ^ 
aHthoribtts  CtnoniiHs  flf  cafuifiis  animarnm  magjftiis  inc.  vlt  extra 
4t  ittcceflionib.  ab  intelbco,  td^Gti  difttn^one  Antheaticar,  Qup  d fi 
^r^lltfor.C.deptobaL  anteftatoriucatfent^  vel  noninrattcric.  Exape 
Jiifiewndebici%onfe0ionemceft4corconCQlectt  in  pcrfonas  prohibi^  * 
tasj  i|uibtts  donare  pcohibecttf ,ai-g.lcgis  Qui  ceftan^encttm,  D.de  pro- 
bac  An  vera  ceftscociUam  ddiatt  con^Bftionem  vdnt indebic^  in  te- 
lbmento£i^biu,  ftcut  ipTum  teftamentum  poftca  rcuocacepo/ficin^'^*^^'^^"* 
pcxittdicium  ccedicoris  cui  Gt  debicorem  vldmo  &adfiiperos  ceue»>  th^Jm!' 
«ence  iudicto  profefttis  ecac:  i  Do^nbus  vad^  difputacur.  Sed  in 

'  noftra  chefi  dcjcautione & confefitoneindiictetd,  noh  cau(ata»vtaiui^ 
£qiiiderainceftamencofimiliceirfa£bfit^certumeftteftacoiemceuo*  . 
cacoceftameitco,abeapofierecedece,  ficutipoffetincer  vinosconcca^ 
dicere  obligacioni  fl^  ftipulaciont  fine  cau{a  emifix  percontradum, 
iiccc  alioqut  firmiiTim um,  arg.legis Nudkratio,  D.  de  donar.  vide  Barr. 
in l.,Generalicer, C.denon numcr.pccun.  Aliud  diccndum fino» /»• 

^firnuteir,  Ccd  cx  idonci  &  ptobabili  caula  obligacionis  alicuius,  tcftacor 
^ebere  fc  dixerit  ei  cui  vcridmilc  cfb  cum  debuiiTe,  hocque  iun£b'sxfi 
Nocacio  dexcns  iuraueric ,  ccfi  Bart.  hoc  negare  yideatur  tn  dJ.gene- 
talicer,  vcalioloco  (cripfiplenids. 
Icem  deenumeratis  per  eofdcm  excepcionibusaddc.  Si  caudo,  h^c 

.  aon  videtur  (atis  certa,  Qnidininfb-Hmento  garoncigiaco,  vc aiunt,  hoc  ' 
eft^pcr  cabelltoncm  publicum  cxcepto,cauum  obligationis  adfcribcre 
non fic  ncceflarium^&ineoinftrumcnto  valcre  cautionem  indi(crc»^jj'^^ 
tam,  vel  fiuecaunitadara,  quiapraefumicur  caiifa  cx  racionc  publi 
inftrumcnri.  Itaquc  fenccntiam  cius  c.Si  cautio,non  pcrtinercad  cau-  ►'*y«^'/'* 
tiones  indifcrctas  mftrumcnto  garcntigiato  prarfcriptas ,  hac  rationc 
qu6dTabcUioncs&:NotarijfintIudiccsC'Wf«/4ry,  vtaiunt:  Atdc- 
biti  cautio  &  confcfHo  facbam  iudicio>  licct  non  cxprcnfa  c^ida  dcbiti, 
valcatpropterauthontatcm  (Baldus,calorcm)  mdiciorum .  c]uc4:atio 
ciim inanis  lit,  &:quod cx  cacfficicur,inanccft:  ncccnim dici poteft 
Notariorum  mcn(as  ciTc  ludicum  tribunaUa,  vcl  habcrcauthoritatcm 
rcrum  mdicatarum.  Jmocorumofficium,  vt  Procuratorum  adlitcs, 
viie  ciTc,  vcl  nobilitati  dcrogarcomncs  fcripicrunt.  Addcquod  ius 

ciuile  &ius  Canonicum  gcncrahtcr  abrojTcnt  fidcm  cautioni  indiP 
ccecac  >  nccftipulacionem  cxcipianc^  adco  lolcmnc  aUoqui  vaicuium 
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condneiicein»  1. u  9.  citca,  D.  de  doli  mali  except.'  Niec  difl/ttguitnf 
^uojxiodo  caudo  ptdB{cripta.fberic.  Harcdidaiintdenudatatione, 
vd  caucioneper|quam  debitor  facetuf  fe  debetc^ptomitdtqueibluete 
Tirio  decem  cau&non  expreiTdfc 

Q^id  fi  promjfTor  non  iimpl  i  ci  tcr  dixit  fe  debere»  fed  confitecur  ie- 
acccpifTcaTiciodccciTijquf  ipllrcdditurum  ic  promittit,  caufa  noil 
iwc^r».  adie^4 :  Multi poft  Accurr.  i n  li  n  e  d i(^q  U  cum  de  in  debito  ad  vcrb^ 
findnttm  cfitfio^putancnudam  eiTe  tjiitionero,  U  iimplicem  confefiio^ 
ncm  ifrccepto^ '•jtaiuntj  carcntcm  numcratione  vcta,  quacnoiiobligat 
ex  d  1. nuda,D. de donar.  L  vlc.  Cod.de  condi^  ex  lege,cum  ticulo 
d  e  n  on  numeratapec.  &  tit.  dc  dote  cautanonnumet.  Qui  tinili  edi* 
ci  font  contranuaasconfe(fione$  de  receptbtmaximein  mucuilSc  in 
dotiscauia.Sin  yeto  ptomiiTorifte^noncmificnudam  confeirioncm 
i€ nc^o^oTi  fatetur  tancilm  fe  accepiiTc,  fcd  itadicit,  *Accepi  a  Titio 
decemmihi pv-ihc numerAta, qusipfidebeo  ^ fiiltterspromitto.  Neque  vUa 
hic cau(aadicda  cft,  Salicetns  & alij  quidam  fcribuncnon  obligati 
promifTorcm.  Quia  fit  ha:c cautio  indifcrcca,  &  nilafiud  quam  obliga- 
tio  liccrarum  niuLim  cjufam  habens,  contra  quam  idco  potcft  obiici 
cxceprio  pccunix  non  numeratx  d.  1,  vlcC.  dc  condid.  cx  logc. 
ituiMUt  contrarium  alij  poftcam  glodam  A^-cuiTij  putanr  obligan  hunc 
promi(rorem:quod  vcrius  eft:,icccpic  cnim  pccuniam  fibi  numcratain 
nequcidcilicecinfician,  cumfcrip^B  itfc  acccpifie  1.  gcncrafitcr,  C* 
denonnumeratapccunia.Ecquamuis  non  fit  di£him,in  quamcaufam 
accepcriCjnon  camcnidcopccuniam  ficacccpcam  rctincbir,  imo  po- 
cius  refticucc  cx  eo  quod  finc  caufa  acccpic,!.  (i  &:  mc  Ticium  in  finc 
D.  fi  ccrc.  pcc.  Obiiciccaliquis,pcr  l.cum  deindcbico  §.  vlc.  D.  dcpro- 
haz.  (X ciuttoKc indifcntj  nil  dcbcri,  nili  cicdicor  in  qucm  cautio  cxpo- 
jfica efi:,  oftcndac dcbicuclTcidquodmcaucionc  dcducicur,  quiapra:* 
fumicur  mdcbicumnifialioquiprobcturcaufa  obligandi:  Hic  crgo^ 
diccc,  non  cric  facis  quod  promiflbr  fcripfic,  ^ccepi^  ^ projiteor  me  ie^ 
here,  nifi  crcAicor  pra;cerca  probcc,  fibi  iufte  deberi.  Scd  folucio  facilis 
cfi;,  fcilicec,  cum  $.  vlcloqui  denudaracione,  denuda&folacdfcflio- 
•  iic,  qua  quis  fc  deberc  ^tetur^finc  cauia  &  fine  numeratione  vcra,na* 
curali,  fenxeali,  vtaiunt,  Caiiis  vet^nofler  eftdeeoqui  fcnpfk^^ae- 
cepiffcpecuniam  fibiaumeratam  ^maximeiicalis  caucio  pcr  lafaieUio* 
nem  coiam  ceftibus  prxfccipca  eft:  in  1mc>  nolunc  eue  locum  di« 
teLcdmdeindebico,^.  vlcinptindpio  dcd.  circautio  inprimapat'^ 
ce>vciiipraretuliinus;  Qgpdfi-^uiuimodiicim 
eft»acfineteftibuSytencaiipoiIetflndiendum  dSc  debitortni^.fi  eui» . 
denciffimis jprobadonibtts  oftendete  pacatii&fii^  feindcbit^eaufccaa* 
tionemdedifle,  ^  aiohtjjoitceoia  vecba  diftsi«ak|deittdcbtco.. ' 
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Id  vcr6  qaiaex  retiun,pcribnaruin,  ceniporis>Ioa&^atus  conie6^u«* 
tatif  vaiiecatc^per  quarovariumcft  l4t(Uci$pcttdeiiGisad>ienopetinitti 
debet. 

Occttrrit firpealittdexemplum  caucionlsindiicretae.  Si  Seitis  hoc  ^,„^^ ,,,, 
ibi^  dicar,dccem  a  Titio  numerata  (e accepiiTe^nil  prxterea adiiciat>  fifih  ^f' 
necearedebereTitiOyneceademfeipfifblttturumcatteat.  Non  du-J.!^'^"^ 
bitant  Interpretes  inpntdtatis  locis  Seiom  Titioper  eam  cautionem'"'' 
miRim^obtigari,qaianondicicttrSeiumaccepiiIe  vt  (cTitio  obliga- 
ret:necTieiusdicitardedi(re  vcfibi  Sdum  obflnngeret:  imd  Seius 
acdpicns  pofteadicere  porefl-,  ea  cautione  Cc  dcoepiifc  illam  pecuhiam 
non  vt  fibi  creditam»  (ed  vr  (ibi  a  Tido  debitam,  Quamuis  Imc  . 
inraipcacafuedt  omiiSum.  Ci^mautem-fic  dubitatiar  de  mterpreta- 
tioneibludonis&nuincracionisobrcura:&am1>iguz,  qux  indeter* 
minace&indifcrecc  fadaeft,  re(quedata,folata»fiiiecau(f  expreffio- 
ne:  Tuncacdpientis  eiTe,  interprctari  in  qua  cnufam  acccpcric,  vt  pro. 
bacur  cx  1.  t.  cum  icquencibus  D.  de  folut^  £quidem,iifiocaliundf 
probec  Seios  a  Titio  debicum  iibi  fuifle»  quod  ita  acccpit,  resexcta  o- 
mnem-coacrouerliameric :  (ihoc  non  probet  Scius,  an  Aices  eum  pc- 
.cufiiamalicnam  quam  ita  reccpic  finecaularecincrceaifirmanc  Inccr- 
preceStOblcurc  fat^.Ac  diccccdcbuerunt,fcrunnc!umeflcmorcm,  & 
quod  in  regionc  frcqucntatur,  cx  1.  fcin pcr,  O .  dec«g.  iur.    Mos eft 
vcift^  cauciones  &  ryngmpiue  brcucs,  fidcm  tacian  t  in  ijs  qiiae  gemn- 
rur  cummercatoribuSyCum  pneponds  adminiilris  &  alleciis  rei  qus* 
ftoria?,  vel  publicanis,  cu  aulicis,cum  nobilibus,ca  mi!iiibus,cum  nuhi- 
mularirs  trapezitis,  cum  lociis,  &deniquccumijs  omnibus  intcrquog 
rcs  ac  ncgotium  fubciL  vsidcHcc  vc  vix  vUos4cpctias»mccr quos  calis 
cautio  non  vaieat. 

Secundum  caputinitio  propofuimus,  de  eo  qui  rponfionc  &c  cau- 
tioncmemilitnonindircrctam,  nccfinccaufa:  lcd  indebitc,  fub  pra:-ff  '"^***^ 
tcxturei  vclcau{vnondcbitaepromiiit,vtind.  i.  cum  de  indcbito  S.wi/?*  M 
vlcimo,  vcrf.  nifnpfe  ■pca.iliter,^  di^o  c.  l'i  c:iutio  y  in  fccunda  parte.^*'*^'^*" 
excmplum  cftin  l.^.S.vltimo  D.  dcad.  cmpti.  Si  quis  falfo  cxiftnnans 
{c  damnatum  vendert,  vcndidit:  talio  putans  ic  damnatum  darc,  dc- 
mqucfaiiocxiftimansrcdcberccxaliquacau/a,  promilit:  lUc  condi- 
ccrc  potcft,  vt  libcretut,  lic  in  l.is  qui  jr.D^dc con-ditt.  indcb.  ts  (jui plns  ■ 
quitm  heredit.iruportio  efjicit,  per  errorem  creiitort  cauerit ,  mdcbiti  proftuj^i 
hAbetcoruiiclionem.  &c  n\  1.  Ci  indcbit.im  C.  dc  fidciufr.  Condici  poteft, 
Vt  acccpto  fcratur  obiigatio  talis:  & in  1. 3.  C.  de  condid.  indcb.  mtcr- 
pofira (criptura  quantitatis  mdcbica:  condicicur  pcr  condi-dioncm  in- 
dcbici,  quarifiro  cafuHiciturincciti  condiftio.Ncccnim  hoc rcpugnas 
mdt^biii alit^iuun  cojadi^oiicm  cSc,  vclcerti»  ^  ccitum  condicac  U 
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jrepetat^rel  incemfiinceniUD,  vcfiliberano  velpo0efliocondicatii£ 

*  dc  intclligc  locos  fupradiftos.Is  autem  pcomiffof  tta  denmm  condicec 
libeiatioocm^fiprobetfciBdebitiim  piomiMft.TriboBianus  in  d.  1. 
CiimdeiBd^itol.  vlc.  dc  probaL^cmnmmtJtftoluitJiattfM  expU. 
tkUiit fro  ^uilfus  eamdem  conjcripfit,  tunc  eum fldre  Op9rt0tfil€  confepioni^  nifi^ 
miientifitmis  probationibus  in fcriptis  habitisfijiemdere paratus  f't,  fe  indebite 
/n«mi/^. Idemial.genei:aiicer,C. dcnonnum.  pcc.  iifdc  pcnc  vcr- 
iiiscradicur(namvcerqaelociiseiufdem  cfl  auchoris,  fcil)cer,Tribo» 
niani )  &:adilcicur  nullam  exreftibusprobacionem  redpi  aduerfus  ei' 
firi^tiMm  autibnem,fcd  cxfoiisinftramcntis  velfcripcuris  ^uibttsplanum 

dcbitor  fc  indcbitu  promifiifc.  Quo  pertineclex u  nouc  pramif» 
^^'^'  .  ^tit.Codicisdqceilab.vbi»»rFJ.yb9jf»ti^ 

moniumhmlfeytury  quem  locuni  fi  intelligas,  vtquid»n,»  de  ccftatione* 
^ccipca»  vt  aducrfus  cam  uon  fcriptum  ccfhmonium,  roinime  admic;- . 
catur.  magis  pcrtinebic,  ad  l.  folam  tcflationem  C.  dc  tcftib.  &  ad  L  3. 
I.  DiuuS|D.  eod.tit.  fed  prior  lcdio  &  interprctatio  verior  cft,  vt 
•  probacurexHarmcnop.Iib.  i.tit.  6.  in  finc,  vbi  teftimonium  non 
fcriptum^aduerfusijDftrumcncifidcm,  vimhabcrc  non  dcbct,  &cx 
Pauli  Sentent.  lib.5,  tit.15.  vbi  Tcfies  ciim  de  fdetabuUrMm  nil  dicitur ,  ad-* 
^  t^fus infh-umentx  tnterrogart  non poffHtit,  ne 00 fxcilitM^  tcftium  falforum 

ijmmiendorum  inftimncnta fubucrtantur,  1. Teftium,  C.  dc  tcftib. 
Quod  quidcm  ius  licct  poftcrioribus  (ccufis  non-  fucrit  omnino 
lim,  (ei-Liatum^  vtcoliigirur cxmris Canonicilibris  hxrcntibus  magis  legi 
/»i?x'fvceW/ijC.defidciiiftrum.  Tamenreccptumfuitinpcrmultuca-  ' 
fibus probationcmnon  pofleficripcrteftcs,  fcdt.mtum  pcr  fcriptu- 
ram,  vt  habcntgloftx  Sc  Doclorcs  in  c.  i.  de  ccnfib.  in  6.  Galliarautc- 
confticutioanni  i5i5(j..rcfticuicantiquumiusdid:a!lcgisi.  C.  dcceftib- 
prohibuicqucceftcsauduiGoncrafidcminftrumcnti:  addccx  vfu»fiuc 
publici,fiuepriuati.  Ncquchicprobationcmficri  vultalitcrquim  ex 
fcnptrs,  veLpubhcis,  vel  piiuacis;  vndc  &  in  qux-ftione  propofita,  fii 
in  alijs  fimilibus  non  vcimuriure  Canonico,  ncc  gloffis  cius,in  dido  c. 
Sicauciovvcrf  ^/^^«•'•Ojdiccntibusgcneralitcr&lincdiftinftionc  pro- 
bationum:licci  c  .it^iicrfus  inftrumentum  contincns  luftam  obligaciof 
nis  caufim  dcbicoii  probarc  pcr  teftes  fc  indcbitmn  promififfc.  Id. 
quod  probabilc  forfiia  vidcatur,  fi^magnus  idoneorum  tcftium  nu- 
mcrus  produccrctui  contrafcripturam ,  nonomnem,  fed  priuatam; 
duntaxai:  lineteftibus,.&pcifona  pubIicaconfi:£bam,  atque.cxindi- 
cijs  verifimilibusfufpe^am:  Necver^iuihmi  &cucum  forcchocad- 
mi ttcre  contra  publicum  de  Anthendcui»  iaibumennim :  mfiteftes. 
inftrumenco  fiwlcripti,  atiamttmenca&infirumencocontradice-» 
£cnt  DD.acmaxim^IoaBj^adi^IlnexeBxndi^  C..defideiiiftnmi^ 

Felinus. 
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F^liniisa^alij  inc.CikmIoaiines,  exaa  defide  inftr.  Faalids  aatein 
conccapnuacam»  quamcontca  publicam  (cnpMcam  eas  teilium  pro- 
badones  teqBi  vofiint  vetufti  Incerptetes>  non  mal^ :  fiquidem  hoc 

.  concedendVfit,  vtaducEfusinftrumcntumillaeprobacionesadmi^ 
tant|ic  H2ccdmciuiliteragitur:aUudiiperaccuutionem  &iiircrip« 
tioneffl»fidfi  crimenobiiciatur  infirumento>  nam  £dii  accu^o  pro- 
bationufn  &  argumencorum  omnirgencre  modiTque  omnibus  pera- 
gitur in  titulis  8c cra^cu  de  falfis ,  quo  lenfu  debetaccipi  iilud  Pauli, 
Hb.5:  &rQtent.  C  If .  Ttjies  cum  de fUe  tabtdArtm  nil  ikitw^  Adrni^lus  inftm^ 
mmithtttmgmnmpojfunt,  nildicitur^/ctficr^/^  MCftfMtmem fdji  Ha.- 

.  ftenus  de  cancione vel  obligacione  per  quam  aliqttis  fcm  veiiiimniaai 
vnamfeinel  darepromific  obcauiamindebicam.       .  \ 

His  proxi^ia  cft  illa  quacftio  (quam  cocpimus  capitc  prfcedenci^de  SSi'^ 
'eo  qui  inicriptis  ie  obligauic  ad  annuum  aliquod,  ad  cenfum,  ve^igal,  /w  «mn^ 
aut  aliam  pcacftattonem  annuam  in  futurum*  exoluendam ,  &  pouea 
obiictcfeperecroremindebite  prominife:  vtrum  ea  cautio  ipfi  nocea^ 
an  ver^-condicece  cam  poflic  vcindebicam  ecrorc  comperto :  &an 
ipfi  huius  crroris  probatio  incumbatran  vcro  crcditoi  Jn  qucm  cautio 
«arpofita  eft.  Huiufmodicrant  ccnfuales  profefliones  dcquibusink  ' 
7.  C.  dcdonat.Paginxcenfualcs  jtabula:  ccnfualcsinl.^.de  agricol. 
&cenfitis,  lib.n.  (Tod.&  in  CThcodof  tit.  dcannonis  &tribut.  & 
in  tit.Digcft.dc  ccnfibus.  Vt  &r  hodie  funt  rccognitiones  feudales  ex 
quarum  fcric  &:  tcnore  debitus  fcudo  ccnfus  agnofcitur  &  dcclaratur 
a debitorc  vafrallo.  In  iis  magna  quxftio  cft,  an  cenfualis  profeffio  & 
alia  cautio  vel  rccogpitio  noceat,quamuis  ccnfus  olim  efTetindcbituy; 
Dilfidcntintcr  fc  GlofTatores  iuns  ciuilis,  tum  Canonici,&  fcriptores 
pragmatici,  vt  fup.rctuli  ad  I.  Si  ccrtis,  C.  de  pa6t.  de  quo  diccre  cocpi- 
mus  in  Cap.prxcedenti.  Diftinguiturvero,  an  cum  ccnfuali  pro  fcA 
fione,  vel  aha  prxftationis  &  rcditus  annui  cautione  quam  debitor  ob. 
iicitindebitc emiflam,inIupcracccircrincaliquotannorum  pracftatio-^ 
ncs,  vt ibi  diximus.  Anvcr^fola  fi^ nndaprofefiio  cenfualis,  vcl  aha 
cautio  U  recognitio  redicusannuialicuiusvnicaproferacur,  qua  null^ 
prxftationcs,  vclalia&recoputionesnecpc2;ceirorinc>inequc  fcqucas 
^nt:  Ea  quidem^audo  nonieftmdifccetacilsMirubfi&caufii  obhgandi: 
ied  caufa  dicitur^£d£i  &inaebica :  qpaMiairan  condicipofiic.^  in  quo 
cenfiialis  profelfio  iutis &Jebiti  fvuda^ 

tidneakenuspt«fiati<mis».ceninsautreditus,  velemphiteutici,  &ve^ 
^galis,  Vdlblarij,  GatOcefiindiaiij^  velpigneracicij  &:!nypoceoacij. 

Quodattmet  ad  cfflfiialaiivfendtpTO^  quas.indtotete'  did^  Tjtfiuiji 
eaDCoqu6dvnicafit, .iiimetuuniiuda,hoc  cft, dfhSOBtiCf^ff*^ 
11»  vdfcdatij^ 
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tabulis,  paguiiscenriiald>us  >  aiijraefcttdalibus  docnnentis  &r  admim- 
culis  auc  conieAuiis,  vtin  fapetioci  Capiceaircigtmus :  Siqaidem  ance 
Lm^r  longiifimum  cempus,criginta  vel  quadi:agincaannonim£mif  &  fiierir» 
atqueab eo cemporc  n^e^  &  (ine  vllo  etfete  relidaVCeccum  eft  • 
eam  non  nooBre:liuc  quiaindebicaiam  pr^rumicttr»  £ae  quia  perlon- 
giffimi  eius  ccmporis  iibemtem  &  filencium vfitcaptaeft.  Non  nocei« 
jnquam,inpratilacione,iiedita ,  yeljdioiure,  pcream  profeinonem 
.  declaratis  &promiflis,necenimexeapetiamplius  poflunt:  Scd  no- 
•ebicquoad  dire^bum  feudi  dominium,  id  enim  ialtem  eaprofeifione 
probatur,  nequedeuicari  vel  vfucapi  potefl,quia  dirc(^tum  domininm 
non  pca^fccibitur,  vtaiuntvulgo  exl.  Compcrk,C.  dcprarcripcjo* 
annor.  Itaquefundus  caprofedione  obligatus,  licctalioquinonnui' 
Bcat obnoxius  ijs  prsefiacionibus  indebicc  expoficis  ^-nihilominus  ta- 
men  remanebic  obligatus  eidcm  domino  feudiqooad  diftri£tum'8C 
iurifdidionem  feudalem:  nifi  alius  fcudi  dominus  eum  fundum  atque 
TaiTallumfibimeliori  iutcvmdicec:  akerucri  enim  fubefle  vailallum 
ncccHc  cfl,  ob  rcgulam  rcceptam  monbussiagisqiiafn  yeroiure  hnr 
difticoy  Nullum  tjfe  fimdum finefcnda  dmnm^trte, 
ti^mA  .  Acver6iiabannisrantdmdecemaucviginciob]aca.fiteaprofeffio 
n.\      cenliiaiis  nttda,  fme  vllis  pr^Ibcionibtts  >  va  alijs  argumencis  &  tefli- 
momjs^  icai vt pcobabile  fit  pererrorem  &  ignoranciam ,  vel  metum 
aot  impreffionem  fuiiTe  expreflam :  qniadc  cenfu ,  reditu  ^  &  fcudaii 
pr^ftacionenonconiletaliccrqttim  pereiufmodiconfeflionem  crro- 
tc  ^i^m^  qmr  nocalijsadminiculis ,  nec  alii  geminat^  profeliione 
EimmM'  confirmccur :  poft compertum  errorem eanon nocebit ,  fcd  condice- 
cur  tanquam  indebita,  arg.  legis  Necftvolens^  vbi  norat  Accurf.l.Libe- 
ros,  1.  Interrogatam ,  C.  deliberaii  cauC  vbi  confcllio  fcruitutis  non 
obefl:  ncc  nocec  vericati :  feudorum  autem  iura  reruirutibus  vulg6 
comparantur.  Itemin  1.  Ciim  fcimus,  dc  agricol.     ccnlitis,  lib.ii. 
Cod.hoc  Bart.  loan.  dc  Platea,  tc alij  omnes notant, Nonofficitconfcf^ 
JiofoU  eius  (jmfeafriptitmm  ^  cenfitum  profeffus  eft,  Bal.  in  l.  tranfactio- 
nis,  C.de  traniacfl.  Si  qnis  rec()gnofcat  fe  VAjfallMm  vel  hominem  alterius^  hoc 
nonojfKttfilijsfms^finonfaciaiufmUemrccognitionem :  Idque  perrinetad 
ciuitatesqua:fealicnisprincipibus&rcgnisfubiecerunt.  GuidoPap^ 
quarfl.^is.  Cenfualis  projef^io  qua  quis  conftetur  fe  vajfallum  ^  Tailliabilem, 
nonprobat  donunium  direSlum  yft  nulius  eius  iuris  vfus  interuenerit,  Et  Ma«* 
fueriusintit.4pConfefris,refertqu6d  cx  conruccudinc,  profcirio  &r 
icriptura  pcr  quam  quis  colonum  aut  vaflallum  fc  profitetur ,  non  pr^- 
iudicatjiufialiisadminrcuiisfulciatur,  NifiaBus  executiuus  (  vtaiunt) 
illim inrisacce/ferit, GioSz in d.c.  Pcruenit, extrade ccnfib.  lUa profefiio 
vdMmi^9i9nf.m  u  iimiiia»»oi»  ii»* 
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dncunty  nccconflituiintdcnouojfeudiius&clicntclam  rneciuspra:-» 
ftationis  quacantca  nonfuit:  Tedvctus  fuifTc  fcudum  tantummodo 
fupponunt^cuiusrccognicio  hodic  tantura  exhibctur;  qux  non  cft 
titulus  nec crcatio  fcu  conflitutio  noui  iuris ,  lcd  rcnouatio  tantura  &  - 
continuatiotituh  vetcris,  vt  poft  Guid.Pap.  did:aqu.Tft. &poftahos 
Dodorcs  notat  Mohnarus  in  confuctud.Parificn.^.^.  Quaradeo  vcra 
funt ,  vt  etiamfi  quxdam  prarftationcs ,  vel  recognitioncs  aha:  fccurae 
fint  talcm  profeffionem  errorc  fadam  :  .iducrfus  eas  hicilc  dctur  rcfti- 
tutio  in  mtegrum ,  quia codcm  crrore  quo  protcfllo  prior ,  fcqucntcs 
cxprefla:  intcUiguntur,  nifi  a  trigintaannis  plures  acrcpctitx  cmfmo- 
diprofcftiones  interuencrint.  Infupradida  autcm  quaftionc  error 
nonpra:ftimitur,fipcr  dcccnniumintcgrum,atqucper fmgulos  cius 
deccnnij  annos  vailallus  abfquc  vi,mctu,imprcfllone  vclindudione 
vlla,  fcd  vltro  &  ex  probabih  caufa  cenflim  ahuduc  ius  ca  profcfllonc 
noua  rccoghitum  vltro  pnTftitcritdominobonafidcaccipienti:  Nam 
deccnnij  vfus  cum  titulo  &:  bonafidc  iusacquirit :  nccnon  geminata 
profcfllo  &  rccognitio ,  quu  gcminatus  adus  erroris  fulpicioucm  cx- 

..  dudit,arg.lcgis  Cod.ad  Vclleianum.  ■  ...^- 

Hoc  tamcn  addcndura  cenfeo,  quod  fl  nihilominus  probetur  ma-  y^J/  <^ 
nifcftuscrror,  tuncexfolo  deccnnij  vfu  &geminato  adu  non  (atis  ni»n^mm 
confirmari  nouam  huiufmodi  profefllionem,  nifi  triginca  annorutn  ^'^' 
pofleffio  ei  acceflerit ,  idque  vimm  quibufdam  lcgibus  municipah^bus» 
vt  Andegauen fi  &  alijs.  Porro  vafTallus  Sc  debicor  qui  ban c  cautiono 
(eindebiteemifiirepererroremaflcrit,  &  caucionemcondicit,proba« 
tc  debecitiam  incencionem,  LCdm  de  indebico,  f .  vlc.  D.  deprobat;  ^ 

-  Indidjs,  cel^imonijs,  argumencis»  atqae  eciam  ex  ipiis  domini  feti- 
di  chara»  U  paginis  cenitialibus  :  has  enim  vailalio  pecenti>  &  (e 
vaflaUom  ptoficend  dominus  exhibefe  cenecur ,  ,vt  volunc  pleriqae 
genciam  mores  feudalcs,  propcer  mttcoam  beneaolenciam ,  ndem  & 
amiciciam  qusincer  dominamdcvaflaUamdcbccincercedm,  vcaiSr 
libh  ^dorum.  Qoin  eciam  doniino  cen^oales  (xas  cabulas  edere  no- 
lei^ce ,  ea  profeflio  manebic  nuda,&  iniulb  pratfumecur  >  nec  dominus 
cacebic  d^lifiifpicione.  Harcfi  incer  domtnum  &  vailatlum  concro* 
uerfiaficdeindiebicacenfualiprofcffione.  s'td  * 

Diueciiuieftfiduoplttrefiiedominifettdorumhimcfibiva^um  ^J^^^ 
afiezahc  &  vindicenCyuleenim  yincit,  quiantiquioresmagifqae  Au-  JUhtcm- 
tfaendcas  arcercas  paginas  cenfualesproferc  vfu  &  pofleilione  aliqua  j.^  — 
iuftentacasjvcalibipleniib  ej^nitur.  Superiorem  ver6iencenciani  ' 
fdeopluhbttsiods&raticmibuscoounttniuij  vt  relucarerurcofia^^ 
epinioGniIlehniEenedidt,inc.  Rainndus  verbo^  v3torcin.nomi^ 
jne  Adelefiaai,  Baldi  in  J.  7.  C.  de  donac.  Glo&i(^tum.  iiidf  Cwtoiiidi 
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rn  c.  Grandi ,  dc  fuppl.  ne^lig.  prcelat.  in^,  Speculatoris,  in  tit.  dcfcu-- 
di^fVctiic.  Itemcjuoniamfuperfyomd^ifs  &  aliorum  fimilium  qui  perpe- 
lam  voluntex  Coi^dc  nuda  cenfiiali  profellione  probaniurafcudaJia, 
nc,  Inqmunt^  alioqui  fubucrtantur  pntrimonia  nobilium  qui  fcuda  fua 
non  probant alitcr  quam  pcr ccnlualcs  profcflioncs, arg.legis  Si quos 
(pontanea,  dcDecurion,  Iib.io.  Cod.  Ferendi,  li  tantum  diccrent  cx 
ijsprofelTionibus  argumentum  trahi  ad  dire£bum  dominium^ icu di* 
llndum,  vcHurifdidioncmprobandara,  vtantcmonui. 
Error  in  A  nuda  fcudalis  ccnfus  profcffione  mulcum  hic  diffcrt  fcriptura  & 
m'indeb!ti  Canonis     vccligalis  cmphitcutici,  vclfolarij,  vulgo  Fundhirij, 

/oUrii,  vti  nccnon  pigncratitij  ^  hypotccarij :  m  his  cnimlongc  facrliiisadmittL. 
Mtd*t*,fuf.  turcxccptio  &  probacio  erroris  aducrlus  nudara  &  folam  cautioncm, 
quztantiimabannis  triginta  (  non  antcidtcmpus)  indebitc  dicitur 
tmifTa  ob  cerrfum  vcl  pnill:ationcm  indcbitam :  maximc  fi  antc annos 
Vtie  Mo-  trigintanonfuitagnitusisrcdirus,  &:  nullx  folutioncs  nccantc,  nec 
.lm,'mtrA-  poftttigintaannos  interceflerint,  vtexiuns  ciuilis  &:  Canonici  ratio- 
nchabentlcgesmunicipalcs  locorum:  CPaditionibus  cnim  quacfiunt 
exiuftocontraftujvcl  vfucapionibusacquirunturdominia,  non  pa- 
dis  &  contractibus  nudis,  Iblis,  &  vacuis  a  traditione  &  iufta  poftef- 
X  fione,  iuxta !.  TraditionihitSy  C.  dc  pa£b.  Cuias  lcgis  racioni  planc  inniCA' 

tur  fund.imcntum  huius  difputationis. 
fftmiffiM  Supcrcft  articulus  tertius,  De eo  qui ob cau(am  &  ob  rcm  flicuram 
•ftf«w»iw  ie  obiigac,  quxpoftea  fequu  noneft.  Illcper  condidtioncm  poccft 
^"^fi^  t€p€tcxc,SC3\ihi,Poteftlgherdt{onmcmdi€ere,ic  poftulare  vc  fibi  caucio 
'  Lwimk  '«<14atar  tanquam  nulla  &  indebita,  Qui  locus  pcrcincc  ad 
ietMHwt-  ctadatumiHris  auili5,de  non  numeraca  pccunia,ex  cici^lo  linfticucion. 

deiicmriimobligat/l.(^ipecttniam,Di[ccrt.pec.l4.~C(le£oniiid: 
f"*^  q]^  cauCdat.  IMt.  C.  de  condi^i;.  ex  lege  lc  dc.  50.  lib.  4.  Cod.  .noa 
mimecatapeainia,  maxim^in  l/.  &.U5.  eDd.tic.  imiAiL  Cdm  dein^ 
debito,in'^Be,D.depcobac.  &  C.Sicautio,  cxccadefideinfbam.  Do 
quibuslpcis,  quia^obicuri  &  pcrpiexi  videntar » obicuca  &  perple- 
gcaicribant  veteres    noui  Incecpceces ,  li.ccciniuce  Canonico  &  y(a, 
liceri(que  focaifibasidA.tis  expedicumefle  videacur.  Nam  {eeundibn 
Pecri  vecuftifluni  Gloila^cis  (ententia  plan^  requimurdifi^  Caput 
j^l^r  ft^^utto^  fumptnm ex d.i.Ctkm de indebito, in fiiie,&  d.l.  Genecaliter» 
i3.C.denonnamer.p6CUtt.  Nempequ^daduerrus  obligationemiii» 
ftam  &le|icunam€|dcatt&ad  obligandnmidonea  ful^eft ,  debitor  nei* 
queatobuceccexc^cionemnonnumeracaepecuoiie:  kocefi^iibi  nu^ 
^memcamni^ando^nonccansfecacih  ccedicorem  onusprobandi  pe» 
cnniam  iui&  niMnetacam  ( conccaduileius  in  1 5.  C.  dencm  nomei; 

jp^*)  ?!E^^^^!^^  ^^^^^^  > 


INDEBITi:  ^  %6y 
•conttatijs  foipcods  fe  indebinini  proniififlc!,^  Vt«nt^  diton  elt  Vi>de 
Biocardidim  tribimalibus  probaam^  EMUj^tio  litmj^wmiU  non  nmne- 

f  «d  ^podadiitris  doilis  miodiilc  kiterpretammr,  veraffl  explica^  TMKttmB 
rionemattittec,  obiairmaeftquz  ibrma^olim  fuerit,  dcquxC^ccics  ot/imnm. 
.  con^coi  debeac  eius  canrionis  6c  obligarionis  adueifus  quam  exccp*' 
tiopecuniznonnumerataejobiidebacur.  Idver6ezpanium  enume- 
larionecollieemus,  •Prim6,  vceftin  rit.Iiiftic|de  litmrumobligario- 
ne,  n  quis  ddbereie  fcdjp&at  aliquid  quod  £1)1  nuiberattmi  non  eft, 
acqueis  eft  caurionenuluimcau£un  debiriadieceric :  hlcmal^  dices  ri- 
tuumr  6c  exceprionem  pecunix  non  numencas  locum  habese :  nam 
iade  iequerecur  poft  biennium  conualefirere  eam  obligacionem  $c , 
autionemindiicretam » id  quod  fidium  efl:,;dcd.iCi^  deindebico. 
Secuiid^>fiquisrcrip(erit(edebere  excaniamutui,vd.ahaiuibcania,  rkJtmm 
isiipoileani]  exeacaurioneiedebete»acnilex  eanumeiatum  rd  fe- 

2tttum  efle  quanatur  >  ipfi  incumbit  onus  piobanditalem  exceprion^ 
X  Cibiideindebito»^.vlc.!&'di£l:o  Cap.Sicaurio,  cumd.].  Oenera- 
fiter>  C.de  non  nHmer^^ec  firgpjhic  cemit  exccptio  peamisenon  nu*  ^ 
merata; ,  quandoqaidem  in  ea  debitot  nil  probare  teneturj,  fcd  credi- 
tor  vdjperitorprobare  debeac  pecuniam  efTc  numeiatam»  &  cauiam 
obligarionis  fequtam,  ac  debicoci|(ufficiat  fola  negario  ic  excepcio 
pecunix  non  numeiatas » modo  eam  obiiciat  intra  biennium .  E.urius 
in  eademlpecie,  non  tantiim  intra  illud  bienniutn,  fed  etian:i  quando-^ 
cttnqae,pateft  dcbicor  in.contiarium  probarc ,  vc  fupra  definiuiinus» 
exd.L&  d.cieindebitumproroirifrc.  Quarehoc  non  pertinet  ad 
.  tradatum  denon  numer.pec.  Tectio^  (i  quis  non  conficeatur  iimph* 
dcer  fc  debcrc  ex  aliquacauia  (vcin  rupecion  (pecie)  verqm  fic  cnucar, 
Vt  eftinLLeda,  D.fi  cect.pec.  iMm  Titms  fcripfi  me  acafiffe  k  Publio 
M^mo  quiniecim  mtht  dh  eo  mmertM  dc  domo-  fitA ,  ^c.  Dixic>  Accepi  k 
Ticio  quindbcim  obcaufam  cercam  ,eaqueipfiine  debere  profiteorj 
acredckreipondeo.  NunquidLuciuspofteaeampecuniam  fibi  non 
fuifieniimeraram  excipiec  concrafcripcuram  propriam  qua  numerar 
rioprobacur>.NcgacdidaIex  (rAMnf/irfr.ncganc  iurisduilisveceres 
Glofiacores  in  cic.tde  noanumer.pecun.  &  Doctorcs  Canonidin  d.c 
Si  caucio.  Quart6>fiquisexantecedenri  cauia  ic  obligationc  ccrca 
caueacredcberequindedmteaqueobeamcau(am  folucrc  fpondcac: 
neque  hic  eciam  pecttmxnon  numecacae  valebic  excepcio  1. 5.  &  I.  Ge-  AhcUts 
ncraliccr ,  C.  denon  namet.  pec.  Pntcer  has,  aliam  obligationis  vel 
cau rionis  fonnam  ncmo  daiepoific ;  acin  earum  neurra  locum  inuc-  fee. 
mct  cxceprio  pccunixnon  numeraci^  VC  (acis  docuimus.  Ob  huius 
ygumcmvim&aodumintblubiictttVfns^amexceprioncaboAcu^ 
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^a^nd*    lureattcein  duili  tencaii  potcfl  eamnon  numerataepeainue  excep 
itffT^  eionem  minimc  obcinuifle  aduerfiis  omnes  cautiones  &  fponfiones 
generalicer  {Etfi  qutdam  tx.nouis  contrAriim Jari^fsrint)  &d  val  u  i  ffe  tao»» 
tdminmutuo&indocc»  per  di^bunl.5,  vemclgnarArej  C.  de  non 
nttmer.pec.&tic.C.de  docecaucanon  numerata:  vtaduerrus  mucui 
caucionemiblamvel  chirographum-debicor  incra  biennium  excipiac 
pecuniamcaucamnon  fuiileiibi  numeca&im :  &aduer{us  cautionent 
^(yngrapium,  vdm^confeifionem  nudam  recepcae  docis  poflis 
cademexceptiopro{>oni:  noncamenadaerrusomnemcattcionem  ^ 
obligacionemmucui>vcluciaduerfus  eam  qua  numeratio  &  dadoprf  • 
(entis  pecun  is  concinecur,&  probatu  rcumdcbitor  fcril^it  fe  accepiiTc 
quindecim  fibi numerata ,  &c  vc  in  d.  1.  LcQcsl  :  is  cnim  ilulcc  negarer 
numeraca  contra  fidcm  &  teftacionem  fcripcurae :  ica  vt  ea  exceptio 
deturtantum  aduerius  cautionem  mutui  nudam  &  vacuam  numeca?» 
tione  pra^fentis  pecuniac  tappelbnc  v ulgo SoUmconfefiionem  derectpt»^ 
c6maliquis  coficecurvetbo  cancum  fe  dcbere  cx  caufa  mucui  fine  prae^ 
xiumrm        pecunix  numerationc ,  vc  oiim  facicbancin  obligacione  licecar 
mi  mm^tamt  dc.  21.  lib.  3.1nilicuc.  LiterdmmobUgAtio ,  nominum  obli^atio  ecat 
nnm  oh^i-  niagc  verbalisreunommaliSaquim  vesa,7olida  5<:  fcalisr  fiebacqttc  vc 
plurimiim  ajpudargencaciosjiteris,  nominibus  &  chirograpliis>viceni 
pecttniae  dcrungencibus :  acque  in  eum  moduatpecicabirolitas  m  ucui 
caocioaes  nudas,  &  huic  excepcioni  obnoxias>  colligicur  ex  1.  Qui  pc^ 
cuniam,  D.  fi  cerc.  pec.  Qtti  ^ecuniam  creditam  accepturus  fpopondit  creditori 
fntnrOfinfoteliatehabet^ neaccipiendofeobjlringat,  Qui locus  cum I.4.  D. 
qua;  res jpign.  obiig.  polT.  verc  percinec  adeas  mutui  cauciones  nudas 
,  fub  fpe  futur^  numerationis  apud  Argentarios  vt  plurimum  emitti  fo- 

Jitas.  Dcbitor  quafi  accepcurus  mucuam  pccuniam  crcdicori  fucuro 
caucbac pcr licerarum  vel  iiommum  obligacionem,  ex  cuius  fcripcura, 
vcrbisconfuetis,  vclftilo  &rtormapalamcracnudam  elTcmucui  cau* 
tionemnumeracionc  vacuam,  cum  vclucaccepcuricaud>anc  fcaccc- 
pifTc ,  vt cft  m  1. vlt.  C.dc condift.  ex  legc,  & l.^.C.de  condidionc  ob 
cauf.dac.  Aducrfus  cas  licerarum  fcu  norainum  obligationes  folas 
compercbac  non  numcraca:  pecunix  cxccpcio ,  qua:  fuic  pcrpetua  pri- 
mum,  dcinde  rcftriifla  ad  quadriennium ,  poftadbicnnium.  Ncque 
idncgaturin  d.I.  Cum  dcindebico,9.  vlc.  verf.  Ntfupfe^  Scc.  quia  non 
poceftloquidcmucui  nuda  caucione,  vcldc  obljgationc  nominum, 
fcd  rantiim  decocradupleno,  pcrfedo,  deobhgacioncomnmo  com- 
plcca,  tirma,  &:  cfficaci,  qua:  plcnum  &  intcgrum  cfFcftum  habec ,  nifi 
dcbicor  apcrtiilimis  fcripcurarum  tcftimonijs ,  concra  camprobcc  fc 
indcbicum  promififTe.  Dici  quoquc  poircc  caml  Cum  dc  indcbiro, 
non  eile  Pauli  luiiiconiuki»  fed  iiib  aus  nommea  compo^conbus 
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Paaded:arum/bi(repofitam  (iibdtttio  deprobat.  vtquadraret  di^^se 
legi  Gentrdkir,  aiiifque  per  eos  in(erti|i  titulo  Codids  de  non  numer. 
pec.  Quibus  ia  iocis  auquantum  diiceditur  k  veted  Pandedarum 
prudentia,  circapecuniaenon  numerautexccpdonem. 

Nec  edam  obftat  ei nids  duilis  interpcetadoni  di6^a  lex  Gtneraliter,  f^^J^^J^' 
quamuispnma,fronce|mukilni  obftare  videatur,  ctUnpecunis  noji  cmmLGe' 
numecatae  excepdonem  omnem  adimit  debitori ,  qui  (e  debere  cx  '^'^'^'^' 
au(a  legidma  profefltiseft:  nam  ea  lex  non  agir  de  nuda  caudone 
fflucui  quam  reculimus.  Prxcereaipedes  huiuslegis  eft  de  eo  qui  cilm 
deberecpecuniamex  aliaprxcedente  cauiadcobligadonc  quam  ^e* 
daliterexpcefficatqueconfeflii$eft»eoqae  nomine  cautione  veliyn^ 
grapham  creditori  iuo  dedic:  Talis  debitor  non  gaudecbenefido  e-^ 
xcq>donis  nonnnmeratae  pecunix,  cumex  prxcedentecauiadcbid 
im  Chiro^A^  hnm ,  vdi9nmitm§m<iuantftAs  redigitttr,  vt  aitlcx  5.  C  de  non 
0umer.pec.Qn6d  fi  quis  maliCjnon  cancilm  in  mucuo  &  in  doce  con« 
peciifle  nanc  excepdonem ,  ied  edam  in  alijs  caudonibus  .*  dicam  boc 
.  non  poile  did » mfidecaudonibus  nudts »  fine  vJla  cradtdonis  vel. 
aomeradonis  mendone  conceptis ,  ytlDecarfepimubmtdntum  de  rece^' 
fio,  vcaicvuigus,  &deniquedelicerarum&nominum{bIis  U  nudis 
obligadombns,iionaucemdeijscaucionibusper  quas  debicor  (cribic . 
le  accepiife  {prxiences  nummos  fibi  numemcos  i  credicore  >  arg.  Au« 
chencicae,  Cwtrttqmpropriim,  C.  denon  numetpec  Sdo  nouorum 
fchohdlicorummagnam  parcemhoc  afiererequoa  excepdo  pecuniac 
sion  numetacacobdnecaauerfiisomnemcaudonem  8e  obligadonem 
qu&debicor  cauic  (e  accepi^j  fiiUeincrabiennium  qumtur  fibi  re 
vera  nil  fuifie  numeratum ,  quae  opinio  probari  videtur  ex  l.vlt.  C.  de 
condiA.exlege.Iam  dixicontrarium  fenfifie  vetuftos  quofilam  In- 
serpretes  quos  vfiis  magis  {equituti  ex  d.  Authendca  CoitfM,C.de  npn 
liomeiat.pec  Qu^d  ficui  eorum  nouprum  fentenda  magis  probabi- 
tiic»nontamen  in  cotum>  vdiacetiadmittenda  eftin  omniqui  confi- 
cecur  ieaccepiiTey  fcd  tancikbadmictecurin  Chirographo  mutui>fie  in 
confefiione  recepcas  dods :  vc  in  illis  fi>lis  confiefius  ieaccepifiemucuu 
vel  docem,  podlc  exdpere de pecunia non numerata.  In  «etens  con-* 
f eirus  fipaccepifie  pecuniifibi  numeratam ,  id  podca  inBciari  nequeac 
Pleraquealia fcholafiica,  U fubcilia ,  id eft , inucilia,  qmeliic  cumulari 
poilenc»  miffa  faciamns,cdm  hodie  aducrfiis  caudones  &  obiigadones 
lic^cpecunisedebicacconfeifionemfolam,  non*nameraciohem  cond- 
ncanr,  depecunia  non  nuroerata  exdpinequeat»  oifiinccr  i  v  ribnas 
prohibicas,  vel  nifi  caudo  itcindiiareu,  tc  finecattfii,  vc  fupenus  cn- 
<ftacum  cft.  ' 

H<c  deeoqnipecQnuun  acce^rusipopondicfubipefusiirarna- 
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ffomitttn!  meratiomsv  Sequiturdeeoqttiobaliamrein-&catt^  futurm 
*^']^^oiific»qnxnoQ&quitttr,  necprzftatus:  iscaotioneina(edatam»Tel 
condiftioneindebiti,  vcl  conaidione  Gnc  caufarepetet,vt  habectex^ 
tUsI.i.D.decondi£):.rmccaufa.  Sedetfi  ob  cdufam  promifit ,  cAufd  tamen 
ficutd  non  ejl ,  dicendum  efi  condiBionem  locum  h/iere^fiue  al  imti^fineaufi 
^mijjifmejl^fiuefuit caufapromittendttqn^fivkd^velfecttunoneji,  di-* 
cendum tfi  condtSitoni  locumfore,  Hsc  condidio  incetti  eft in  L5.eo,d.tit. 
&in  L4.  C.dccondi£t  ob  cauCdacot.  CimdkMfUcmpromifii  non  fkn^ 
tamy  vtllbererisobligstioneeimqmdnmMceptumpropter  fperMtnm pttf9d'' 
nium fpopondtfti,  per  condiEiion€n^c9Hfequem,  Id  quod  planum  ac  certom 
c(b,  ii  caufa    condidio  ob  qoam  promictitur  >  fiiic  inpoceftate  ftipa« 
btoris  veL  crcdicoris,  ita  vt  per  cum  fletent  qttoounnsea  rcquacur». 
Si  ver^non  iTuitin  pote.(lacc  flipulacoris ,  &pcr  eum  non  ilc  Fadum 
,     qaominus  cauia  fequerecur ,  fed  impofTibilicas  condicionis»4aur(>mo^ 
diypropcerquem  etpromiccicuryVelcaru^  forcuicus  impedimento  fic 
ei>  qoominus  fidcs  promifli ieqoatur :  an.  nihilominus  ci  folui  debeac 
quod  promiifum  e(t,  an  vcro  cautio  &  obligatio  fada  ob  cauiam»cau(a 
ceilancecondicacar  vtjindcbica:  hk  in  varias  diflrahitur  opiniones 
TaJitw  Interpretum  vulgus  in  cit.  Digeft.  dc  condi^l:.  cau(a  daca  >  cauia  noa 
dtn.ob    fccuca,& cic.  C.de condid.  ob  cauCdac.  In fumma hoc vcllc  videntur,^ 
tsmf.iM..  p^j^ ^ promiffum  ob  cauiam  quar fua nacura impoilibiiis  eft,  Duca,S^ 
incoelwnafcendaSjfihominemmortMumvelhypocentaitrum  desautfiJtaSf 
tibi  decem  dabo,  vel  hoc  faciam,  pntjUbo :  Iftud  valere,  86  dcbcri  a  mc^ 
licctjcaula  fequi  non  poillt ,  quia  promiiTorjdonare  prxfumicur ,  Sc 
cauia  talis  prouonadic£ta  ccnfccur,arg.legis  8.  C.dccondid.obcauf. 
dac  Aliudj/w^wWjfipromiflumficob  caufam,  non  fuanatura,  fcd 
lcgccancum  impoffibilcm,  fcu[iegc[improbacam  fic.damnatam  :  hic 
cnim  &  caucio  ob  id  cmifTa,  &  res  (Jaca  condicicur ,  vc in  fpccie  icgis  i . 
&  Icgis  5.  C.de  condid,  ob  cauC  dac.  Ea camcn  regula  fcu  dcfinitio  pc- 
riculofa&incctcacft,  cum  valdc inccrfit  vcrumob  caufam,  vtrum  ob 
condicioncm ,  anobmodum  impoflibilcm,  aliquid  vcl  dccuracquc 
tradacurj  veldoncturlibcralircr.  an  vcro  promittatur  tantum.  Rur- 
fus  mulcum  rcfcrc  quam  dicas  cflb  fpccicm  impollibilis ,  an  pcr  nacu* 
ram,anpcrlcgcm,anpercafumforcuitumfa6iiaucvis  maioris:  Iccm 
an  is  cafus  conringacinperfonRpromifroris,vcIin  rcquacpromillacft. 
ob caufam,  qua: omnia diucrfo  iurc  fc habGac>|nec  cemece  confuadi 
dcbucrunt,  vt  apcrte  docui ad  cos  ciculos. 
Urmde      Vcrum  vc  propoficam  hic qu^ftioncm  dcfiniamus  de  cautionc  Sc 
/  Tw  ^^^^^^^^^^  ^^^^     pccuni^  alicuius  cmifTa  ob  caufam ,  conditioncm, 
•^•Wgflr!  modum qaibus  Hipulacor,  crcdicor  non  paruit :  Sanc  quamuis pcr  cu 
non£at^uommus  cauiam>condyicion^y.Ydmodumimj^lcac,quam- 

.  -   -  —  —  ..        -  uiscauiii 
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Gis  caura6r  COtKlitio  £c  planc  2c  (\xk  natui^iinpoifibilis,  tamen  ca  ' 
caucio  fion  obligjit  promiirorem  »  quia  impofSbjlis  conditio  viciac 
Ilipolationcm,  1.  ImpoOibiliS}  D.de  verb.obligat*L^  .§jiccm»  D.dereb. 
cred.I.i.^.uem,  I.51.D.  dea£lioa8r  nbligat.  d.l'  1.  U  C.  decondi^. 
ob  cauCdat.  U  Ittftit.de  inutilib.  ilipuiac.  in  principio ,  cum  f *  impo(n« 
hilis.  Neque  vec6  diatur  bic  prasfumi  donatum  ab  eo  qui  Iclen  s  p  r o-  . 
inittic  fubimpoflibtH  conditione,  cauGl,  modo:  nam  donatio  nunqul 
0 raefumicur,  nifi  direrti^  ac  verbis  exprcIGs  hdOi  Iit ,  Doim^  ferderf  eft^ 
iFiliusCun.  D.  de  donac  Nemo  prauumienr  perdere  iadbare  fiium, 
L  Cdm  de  indebico ,  D.  dc  probat.  vt  fixibunc  Petinus  &alij  in  C.  Si 
cautio»extiadefideinilr.  Verumtamenfiez  talipa^o  promifibrvU 
iro  loluerit,  non  eft  condidtoni  locus « hicque  verus  oft  cafiis  legis  $^ 
CJccon^/mdth^Xndtktumfolmmmfatn$n9»r^e^  ad  . 

Capiit  de  indebito  (cienter  Ibluto;  nifi  I  ege  veiante  &  rem  reproban^ 
te,conditio>cattfii,  modus  eflet  intpombilis,  tuncenim  exeacaufik 
lblucum,etiam  condicetiir,  d  1. 1,  &  L  5.  C.  de  cottdi^  ob  cau£  dat.  vc 
nocin  LNon  dubiun^  Cdte  iegibus. 

£  diuerfi>  fiquid  promktitur  obcav(am*poffibilem  abinitiOr  /ed  ^ 
^ax  pollea  ex  cafiifortuito  reddiea  fit  impofiibiits  :  fiqufdem  bunc  Jkftrmm» 
Cifiiinpracceflitmora^cttlpa»fii6iumj)romiflbri^itavtpereum  Ilete-  '^fp-^trer 
tit quominus  cau(a  per quam  promint^  fisquccetur,  cunc  ei  calus  debet 
tmputariatqiienocere,l.Quodre,  D.Occrc.pet.  £contrario  fi  eum 
camm  prcceflitmoni»  culpa,.vel  fa^um  flipulacoris>6e  per  cum  Acccrir 
qttOfflinusc<m(a^condrcio,moduscSe£tumhabueric ,  nil  ipfi  dcbebt-' 
tur,  l.penulc.  C.  decondi^obcaaCdat.  &  di^al.  Quod  tc.  Hk  noft 
4iindeQcGlo(IatoreSyquiancqueunc.  ScdnnecfiipulatoriSknecpro* 
nMfi[brisculpa>mora,  velfadum  interceiTcrit » atque  carasmercfor* 
€uituSyVisniaiorimpcdimcnconr,ne  cau(a>  condicio9modusiequa«-  . 
Cuc :  an  promifibr  debeac,  vcl  nondebeac ,  flrenue  altercancur  pcr  lo- 
cospiures  dtatos  in  glolTis  legis  pcn  ulr.&  vlc.  C.  dc  condift.  ob  cauC 
.  dac  I.Si  vno,  S.itcm cum,  D.Iocaci^&iimilibos. 

In  hac  fadi  rpccie&  quxilione  animaduercendum  eft  vtrum  ali- 
q|uid  iam  dacum  &  prxrogatum  dz  ob  cau/am  fucuram  quz  cafu 
cft  fequca  :4m  vcro  nil  /ic  datum,  fed  promifium  6c  caucum  duncaxat.  w^nyi^ 
harc  cnim  multum  differanr.  Ergo  fi  quid  prarrogacum  ficalicui  ob 
eaiiriin,  conditioncm,  modu,  qua:quidem  non  pocucrunc  impleri  obr 
caium  Fortuitumj  aiunc  vulgo  non  rcpeti ,  quia  pcr  accipicntcm  nonr 
fl:cnr,  I.pcnulc.& vlt.  C.dccondift.obcaurdat.  Qua  dcfinitio  &  re- 
guli  mocio  vcra,  modo  fal/a  0(1.  nam  vcra crit  in  cafii  cfi<:1x  l.pcnuk.& 
vk.  cum  fimilibusj  &  legis  Si  vchenda,D.ad  1. Rhodiam  dc ia£lu,I.Sed 
adiie5|«$accmcum  quidam»  loiiciafttn^o^LQuiopcras^  l.Colonu%^, 
.       .  '  Yyy 
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nattem,  D.  locaci,  &  alijs  fimilib.  Maxime  fi  fbccttid  cdus  impedlmen* 
ciim  contigericcx  parce,  ex  peribnd,  velin  perTona  diisqui  dediV  ob 

si  ^j>ef.t  m  cauGitn  quz  fecuu  nonjeft  obihinte  eo  cafit :  ille  enim ,  vcl^us  lixres 
dacum  noncondicec»  vc colligicurex  fup^adiiSbislocisi  nam  perao>> 

fMMir/M  cipiencemBoiiflecic.  Rurfus  caregula  veracftmagis  in  operiscanctbi] 
,  induilrialibus/paci  Medici>  Chirurgi,  AnefToris^  ProFc^bris ,  &  fimi- 
|^um>.vcijspra:rogacum  nequeaccondici,nper60S  non  fiac  quomi* 
nus opcrain  exhibcanc.  De^miilis«  miniAris,  &  operarijs varil difpo* 
canc  po  (l  AccurC  &  Bacc.  quamuis  eorum  a  iupradi^s,  cau(a  &  racio 
diifiinilis cire  videatur , aceiuscemporis quo pcr^afiim  opcrari  ^  fcr* 
uirc proiiibeocur ,  {aiarium non habcanc ,  ex  Accurfio  & ca;tcrisind« 
XSi  vno,  S.icemcuro  quidam,  D.loc.  Id  quod  Chri/liana  picus  non 
probarejcinfamulisdomefticis,  vclxgrocancibus^vd  cafudomini  nd 
operancibus,  vf  eftin EuaQgelioSacro-ranclo,,  ctiam  de  mcrccnanjs 
'  hora  tantum  vndecima  vcniencibus.cefte  codcm  AccurCini.  Arbo—  . 
res,  ^.dc liio,  D.de  vrufr.  Ergo  lonee  m^gisf  icra ^dum,motam ,  cuU' 
pam  fuam  non  operancibus,  quoddixi  plcnius  incotic  Loc.Iniftis 
jgicur  acque  ii^  fimtlibus  aiunt  datum  &  pr£rogatum  non  condici: 
~  addicaexcepcione  hac;niiiobcauram  fub  condicionc^cxprcfHm  dar 
cum  lit  ac  prafrogjitum.  Hic,  inquiunt,  licec  cauQ  torcuico  cafu,  non 
culpa  accipicntis  fcq^tanon  iit,  tamen  rcpetiquod  datumcft:  quia  " 

:•  fub  cxprcir.i  conditione  datura  fit ,  pura  fi  Titius  cum  Scio  Romam 

cat :  nam  Scio  dcFundo  dcficit  conditio,«5c  corruit  obligatio,  ob  cam- 
qucTicioprxrogaturepeciriir,  exl.non  folum,D.dcac^ion.&  oblig. 
Titius  acccpjt  fub  conditione,  fi  proficifcatur,  fi  opcram  prarftct ,  c|ux 
condicio  m  forma,i^r  (pccifica  dcbet  impIcri,alioqui  nil  dcbetor. 
1.  Macuius,  D.dc  conditionib.  &  dcmonftrat.  l.lulianus,  1.  Si  quis  Ti- 
tio,  D.cx  quib.caufmaior.  Ea  tamcncxceprioflriilc  &:pra:cisc  dcbcc 
intelHgi,  cumfub  conditionc  obcaufarafuturam  nommatim  datum 
ac  prxrogatum  eft,  ca  Iege,vtfi  nou  fequatur,  fit  condidioni  iocus*. 
^lioquicnimtalisexccptiototam  rcgulam  didtx  legis  pcnult.  &  vlt» 
C.de  condid.  ob  cauf  dacor.cum  fimilibus  oranino  vitiaret,  nequc 
jCfTctei  vfqiuaralocus,  namquidedit  tradidicquc,  fcmpcr  diccrechanc 
fiiiflc fibi  mcnccm ,  vt  fub  con^ditignc  darec , non  limjpjicicer gb cau* 

UtwXl*^  fAm,  vel  fub  rao do  can cum. 

e^frw      pcr  contrarium  (i  ml  adhuc datum,  traditumve  fucrit,  fcd  promifl 
JrowJ^»  ^^"^  duncax.it,  ob  caufrai  qua: cafu  fortuito  fecuta  non  cft: ,  finc  ftipu- 
^«tH4xat.  latoiis  &:promifforis,fa£to,  culpa,mora,  hic  quia  cautio  recidit  ad  " 
non  cau(am,yt  loquntur,indcbiraefleincipif,  nccexeapoteritagi, 
ytdcturpromifllimobcaufamquxfecutanoneft.  Quinimo  rcpcte- 
gvr  eius  caifuoi^mi^cum        ex  gen^ali  tf gula  kgis  1. 1.    D ,  4c 
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condid.  finecaufa&l.^.  C.dccondit\.  ob.  dauCdat.  Nimirumfircs 
adliucinintcgroiit:  alioqui  cnimjnifi  rcfufo  &:  rcpcnfo  coquod  iam 
alreriusinrercll:,  obligatio  non  cSdicitur,  arg.  1.  \\  pecuniam,  D.  de 
condict.  cau(adaca,cau{anonrccuta.Hucrercrri  pofluntvanxdcfini- 
tioncs,  diuifioncs  &  diHmtlioncs ,  quibus  traclacuran  nitcriru  rci 
promiirx,  vcl  dcbitar,  nulh  tiaccautio  dcbiti,atquc  vtindcbica  condi- 
cacur:  velutiinquxftioncpropo(ica,piomifitibidcccm  ,  vt  fundum 
vel  equummihi  darcs,  vt  Stichum  dares  aut  manumitccres,  poilca 
Stichus iqceriit cafu forcuito,  ncc  dari,  nec manumitci amphus  potcft, 
an  prominTornihilpminus  dcccmdcbcat?  in  quo  brocardicum  cft  in- 
tcrprctu,  InttntmJpecieidehltorlih&MtkrA.  fi  cx  l6gati caufa,  D.  de  verb. 
oblig.  Quod in  mulcis ^lic,  qux longa  &c  diificilia  func,  necnon  obC- 
.  curaincontradibus  mQ.oimnms,dovt  des,  dovtfacixsficievtdcs/acio 
ttf/fci4^tom]'Dopere  locaeo^  condudo,  fi  incercideric^  an  locacoris 
arcifids^an  condodoris  damno  cedac,  vide  fctipta  in  L  f.  f,  i.  D.  db 
pcaKcripc  verb.  in  1.  £c  ideo»  Dt  de  veffo.obligaf.  in  h  c^us>l.  Marcius, 
b  Joc  Dixi  copios^  In  cra£tactt  de  ibteciQarrei 

INDEBITVM  CIVILITER,  SET>  .NATVRA^ 

LITfift    DBBITVMy    A    PVPILLO    BT  lilNORB 

fblucu>  an  coadicatur»  &  an  pupillus  obligecur  na- 
turalicecan  (entus^  monacbuSjaB  vxor.  ^ 
E  M  o  de  condi^ioneixniebitiy^detiacuraliobiigatioiiedifL 
(crens,  abftiiie^erpocuitttadaci(»ie  vulgaca»  de  p upilto-  ytrd 
^  natursdicer  obligecury&  ah  condicatnaturaledebicumjvlct^ 
foltttmn,quodaiijomnesnonrepecum;  Non  loquimur  de  pupillOy 
quicuroreauthoreoUigacttseft,nancemm  omnido  ceneri  conftanD</,ui,^;/;» 
Depupillo  qttserimosiiQetucore  obligato,  ii  non  ceoeacur  duiUttt  crmmmn^ 
<>bligacionisfia^oisiur^anialteobj[i'gcturnacuraliter,quiafideob^ 
llrinxii»oegocittmcttm  eo  geflum  eil,eiufquefidem  alcer  /ecucus  dJty 
vndenacu^is  aequicas&obligatio  jpficifcitur.Hic  magna  cflalcercatio 
vecenifflacqaerecenciorum  varijs  variercnticncibus,  ob  leges  in  eam 
f em  diuerfas  6c  quafi  conctarias.  Nam  pupiUum,  impiibcre  vel  mino«- 
tcmi4^nnis,<\m6nctutoteconttixit&cz\iquidgc{r\t  non  obligari, 
ne  naturalitcrquidem  afHrmaturinl.  quod  pupillus,  D.  de  condid.  vo»  oiti^ 
indcb.  in  1. 1.  $.  dc  pupillo.  §,  debicum,  D.decon(btpecun.l.  pupillus, 
D.dcadion.&  obi^.  E  contrario  pupillum  nacuralicer  obligari  tr^di-Qj^^t 
turin  I.  fi  pupillus,  ^i.  D. ad  Lcg,  Falcid.  in  l  Si  eius  6^  D.  ad  Tre^ 
beII.I.cumillud,^.h2:res,  D.  qaandodics,lcg.  ced.  l.fipupillus,  117. 
IX  dc  verb.  obiigat.L  Stichuni,^^.S.adicio-,  D.  de  folut.  cum  1. 1.  '^in 
£dg^D,  de  nooaiioo*  vecercs  iocecpreces  Yulgo  poil  Accuxiium  >  hxc 
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j^ff*  i£acoii)ponaat^pup!llusadhu.cin&ns  ,hoccftieptenms  /irel  /epten- 
fnximm.  nio  minot,  Teu  paulo  maior»  quem  appcliint infaatix  pcoxfmiini,  fine 
tucore  nonobfigacureciamnaturahrcr,quianec  voluntatemnnecco- 
(enrumhabeat,$.pupilius»inilic.deinucil.ftipulat.l  pupillus,  D.  de 
rcg.iur.Hoccaitt.vokntaccipi  lcges,  quibusicribiturpupillum  non 
pbhgarinacuraliter.  At  vero  pupiJlus  noninfans,  nec  in£uitixproxi- 
-    mus,  ied  pubertati  proximus,  icilicetabanno  vndecin;io  vel  circiter, 
viquead  annii  14.  naturaliter  tenetur»  quia  in  eo  vojhntas  eftatque 
confcnfus»  arg.  lcgis  pupiUum»  D.  deres.  iur.  Sicinteiligi  debere  eos 
locos  in  quibus  natucaliter  pupiUns.obligatur :  quo  cafii  licet  non 
4ebeac  ciuiliter»  tamen  quia  nacuralicer  debet,fi  roIuat,non  condicer, 
fiquidcm  debitt  natutaUter  vltco  foluci  non  ett  repetitio.  Obilac 
quod  faliitm tik hoc  coniequens» quo  pupillo  negacur condi£h'o ,  ^al- 
/um  igiarantecedens,  quo  dicitur  cum  obligari  nacuralicer.Iidcm  rei^ 
pondenc  regul.im  illam  iuris,  n4tuMlitfrMttmn,fimdfilHtifmnon  r^e» 
titur^  viciari  in  pupiUoquiiblusabrque  cucore,non  poteiliblucioncm 
facere,  idcoinquiunc,  recraft.itur[b!ucio,  &  roiucum  condicitur,in 
L  quodpupillus,  I.  inccrdum»D.dccondidt.  indcb.  i.  pupiUus»  D.  de 
aftion.  &  oblig.  1. 4. 1. 5.  &:  fcquenctb.  D.  de/oiuc 

Alij  DD.t&taateamdi(lin6kionemcriplidspapini»  vcl  infancis» 
U»^«^;/;'velin£mtif  proximi »  vel  pubercati  proximi:  amntqiie  hoc  iblum 
^^j^^inipiciacdiilingtti,anpupillus  fa^tusUclpcuplecior,  vel  non,  ex  ne- 
gotto,  quod  cum  co  gedum  c(l.  Locuplecior  dicicur,  ii  rem  Sc  peca« 
niam  fibi  dacam  adhuc  habcac,  vcl  ex  ea  rem  aliam  comparaueric»  qujfc 
adhuc excec,  auc fi  cam  rcm  auc  pccuniani neceificare  prcmence, in  v- 
fiis  necellarios  confumpferir,  vc  cxplicacurin  l.in  pupilIo,D.  dc  foluc. 
NonlocuplGtiorcm  pupiflumj  ncnaturalicer  quidcmobligvin  finqnc, 
idcoquc  lcgcs  diccnccs  cum  n.ituralitcr  non  obligari,dicunc  accipien- 
das  cllc  dc  pupiHo  qui  locuplctior  fadus  non  cft.  -In  concrarium  pu- 
pillus  locuplctior  cx  ncgotio  faclus,  naturalitcr  obligatur :  dc  co acc:- 
pilocos  quibus  dicitur  pupillum  nacura  dcbcrc.  Huic  diftinclioni  & 
dodrina:obiicitur,qu6dpropofica  quxftio,  Vtvum  pupiilsii  naturalitef 
o^;//aff«^-j nonpoiTit pcrtincrcad pupillum  locuplctiorem  fadlum:  de 
jf^fnc  co  cnim  Fruftra  dubiccsan  obligccur  (altcm  natu^Ijtcr,  nec  condicac 
laMol'      ^'^  obligationc  folucum ,  cum  rcs  cxtra  omne  dubium  fic,  hunc  n5 
'  «JiSorc  modo  naturalitcr,  fcd  criam  ciuilitcr  tencn,in  cumquc  vc  omnino 
^^•i     obligacumj/^r/^w^jaclioncm  dari,!.^.  §.pupillus,  D.dcncgoc.geft.I.3. 
D.commod.l.Pupilius,'D.dc  auth.tuc.  Ncque  hoc  ncgac  lcx  15.  in  jfinc, 
D.dc  condi«5i:.indcb.  Nam  ibi  dubicandi  ratio  crac  cxcoquodpubcs 
ibluerat  fmc  tutorc ,  &  camen  idco  non  condicit,  nam  iocuplctior  hi- 
^us»dcbebacciuilic^  fi^nacuraiiccc  adquciaiuxe  ciuilice}:(uj;i^&  c6- 
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ibms  (uiffc  paret  ijs locis» cam  4.1.  In  pupillo^cle fbllidoii.  Nequc  ve- 
tnm  eft  quod  quidam  comminiictincur  pupiUumlocnpJeriorem,naca- 
falicer qbligari  iure  nouo  <c  (ingolati,  ejc  con(Hcttcione  Diui  Pij  con-  . 
tcarationemtutiscommnnis ,  quodvolebacnacnralirerpupjllum  nott 
obligari,  1  quo  iurcj  inquiunc,  Diutts  Pius  excepic  pupillum  locuple- 
cforero,  volenseam  vcili  adione  ceneii»  quoniam  iure  ciuili*  direda 
non  ecaca£tio  jsrodica.  Iftud^  inquam,  commencum  rdici  debcc,  quta 
non  eft  lus  fpeciale^imo  ius  cercum,commune  ordmatinm  in  media 
Pandedarum  prudencta ,  v  t  (uprj di^  loci  palam  oftendunt,  Si  quis 
obiictac  boc  ius  ccepine  a  D.  Pio,  nilreferc,  fiquicjcm  ius  boc  comune. 

^prdtiianumiicvc  pupilluslocuplecior&dns,  nonmodo  natnrali-  • 
cer,  ^cdeciamciuilicer>  &  incotnm  obligecur.  Quamobrem  de  ifto 
pupillonullaquaeftio  fiecipoceft>  anceneatuc  nacunditer:  led^e  eo  - 
•duncaxat  pupillo  qui  fine  tutore  promiiit  &  contraxit ,  quemque  non 
xonilat  indc  fadnm  elTe  locupleciotem ,  cibn  bic  duiliter  non  tenea- 
turj  an  faltem  natuiaHrer  debeat. 

Mulci|ex  recentibus  hunc  credunt  non  obligari  nacuraliter ,  cibn 
non  fj  z  fadus  locuplecior.  Qjis  opinio  euertitur  exL  Cum  illud,  $.  i.  T^;nM 
D.quandodicsleg.ced. vbitenetur  pupillus ,  neclocupletior  £td;us:  »oi>/»r<^ 
non  (acprobe,  hanc  lcgem  e£Rigiunt,  delcndo  vocem,  /Nrec,quia  ^^J^ifii. 
tpfis  nocet:  delendo  aduetfus  oronium  Codicumfidem,aduetfitsm5-  gtf«r  im. 
tem    fencenciain  illius  loci ,  ex  atius  ferie  &  ratione  (>eripicuum  eft 
veccrcm  receptanKjueeiusIoci  ledionem,  Neclocupltttmr^  (jrc  necef^ 
iarid  ciferecmendam.  Et  vcro  folus  non  ed  locus  illc  quo  nominatira 
iraueatur  pupiUum  ncc^locupleciorem  obligari  nacuralicer,  id  enim 
/cripeumalioloco  ,rciIicccinl.Scichum,$.  adicio,  D.  dc  fbiur.vbf  cre- 
ilitor  ex  pupiUi  haeredicace  con(eqnicur 'in  folidum  id  quod  pupillo 
credideracfinecucotisauchoritare,  non  habica  racione  vtrum  &  qua- 
cenus  locupletior  indc  pupiUus efiec  e£fedus.  Iidem,qiii  fiipraiencitk 
non  locupfedorcm  pupiUum  nacuraltccr  non  oblig^tn,  vaii^  rorquent 
atqoeimmutancdi^umladicio,  ipfispIanccontiacium>icavcnecfi»  * 
h'h  nec  eciam  alijs  (acisfiKere  videancur. 

Rcs.ni  falIor,cncapcrcafineamkagibus&drcuicu>fidicaspupUium  Snm*49 
<jui  (cnfum  &  inccUedtum  habct  (dc  quo  pupiUo  fxpc  memoranc  no-  »^«<»".»yfi; 
ftra!  lcgcs)  quique fc  ipfum obligaoit ex caufa iuft.i,  &:  ex  negotio  gc- 
fto,  obligarinacuralircr,maximcfiquiddcalicno/]ahiicrir :  quoniam 
iure nacurx fidcs  renianda  eft,  1. 1.  D.  de pad.  Idco  gcncralicer  &:  finc 
.    diftindionc  vlla,rcnbiturpupillumnacura  dcbcrc  in  l.ficius,  D.  ad 
Ti  c^cilian.I.  fi  pnpillus,  D.ad  L.  Falcid.  &  m  I.i.  jn  finc  ,  D.  dcno- 
uar.  Additm  etiM.mnonlocuptetiorem^  in  d.  I.  cum  illud  &:  d.  i.  Stichum,  . 
natBLCX  pa&o  vcinegociogcilonacuralis.obligacio>  natu— ^^"^^^ 
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fbr  «u^  falts  xqalUs,  nankalis'  tatio  ( vc  eft  in  libris  noftns)  profici(citur ,  inx^ 
^     .  ta  primtttn  vel  primamumius  nacurz^  natum  cum  ipfis  homtnibus :  ad 
•  quod  ius  tame,  larpe  nonaccedtt  prscif^  iusgentium^  vehici  bocloco^ 
upiilus  non  loatpledor  £idus,  iure  gencium  vdeazquitacc  natuia- 
i ,  qbi.c  ex  eo  iure  orta  eft,  non  obUgatar:  quiaius  gentinm  pupillis 
minoribus  Hiccurrit.  At  yero  iure  naturx  prtmania  vel  primi  aeui>  pu- 
p^llus  intclieftumhabens  rcmquealienam^licetnolocupietiorobli* 
gatur.  Ergo  (inquieS) (blutum  non condicet:  Ptaua  eftillatioy vtiam 
docol.    Nam  iure  ciuiii/quod  ftcpuptUus  natura  tatitibnrddiet» 
a  {bluat,  condidione  mdebici  repcret,  contra  vel  pr^cer  iuris 
reguias,*proptcrea  quod  pcrfonaeius,  iurc  genciiim  locuin  ^t  repe- 
titionl  1. interdum,  D. de  condi^  indeb.  Iiis  autem  naturale  diftinh 
gu i  Mure  geatium,  conftftt,  quamuis  iaepe  ius  gen  cium  vocetur  natu- 
II^rTif/'  ralc,naturalis  ratio,nacuraiis  xquicas,  vr  in  I.  S.D.decap.min.  coque 
iyL;    nonuiii  rcfecunt  legem  5.  S.  i.  in hne  D.  de  coiiftit:  pecun.  ibi  debitd 
mribus  jjemnii.    Rcfcrri  quoque  httc  poiTunt  ^averba  iegi»,  Cum 
amplius  D.  de  reg.  iur. « ruttttrA  dcBet, ^utm iure^etuiim dareoportet, ctum 
fidemfsaitifumwfic  c  diuerlb,  is  naturanon  debet,  qdemiure  gencium 
dare  non  oportet.Si  naturam  vei  rarioitem  atque  ooligationem  naON 
raiem  referas  ad  ius  gcnrium:idqueius  pcccipi.u  eum;quipcomiflr,vcL 
quoquomodo  reiplum  obligauir,  non  tenecifiic^  necnaturadebebir 
cL  l  cdmampiius.  Itaqoe  ii  (bluerit,  condicec  tanquam  nattt«> 
ra  indebitum:  quamuis  auoqui  nixta  primarium'&«fimplicius  iiatura»- 
leitts  quodammodoobligetur,  quiagcneralircrvcrum  eft,  in  omni 
pado  & omnineeotio  cui  cau^iaiiquafubeft,  ipeiTc  naturAlera,  acfi 
*VMmordem  quandam  obligationcm,  etiam:  aduerlus  pupillum :  licet 
iuregenrium,hoc  eft  iuxta  naturalcm  rationem  &  ^quitatcm  iurifgcn- 
rium  non  dcbcac:  Quo  fcnru  incclligcd.  1.  quodpupiUus,  D.de  con- 
did.  indcb.  &  didam  1.  pupillus,  D.  aca6tion.& obIig.Qujf  folarlcgcs 
aiunr,/'«/'///«w»ec»4f«r4d/tf/wc;  arqucnocacas  lcgcs  rancum  loqui  dc 
condidioncindcbici;  vc  cadccur  pupillo,qiiia  nccn.icuradcber,idcil 
-  iuregencium  d.I.  cum  amplius,:  qua:  lcx  cum  fupradiclis  lungcnda 
eftjcum  omncs  pcrrincancadcondjldiancmindcbici,.vttiuencur  quo- 
que  ijdcm  Inccrprcces. 
i}Mtmn    ^^^'^  rcquicur  illiuianimaducrfionc  dignuminrradatu dc  condi- 
^ionc ] n dcbici :  rceulain  hmcnaturdis obli<ratio impedtt condiBionem ;'o~ 
tittm  non  lutt  licet  ciHiliter  indebitum  cffet,  vcram  eire  in  nacurali  obligacionc  mril^ 
HK^f^»   gcncium,cuiciuiIeiusadioncmdarenoIuic,  obpolicicam  ciuilis  pru- 
dcncix  racioncm,&: 2cquicacein,dcquadiximus.  Qui  hoc  dcbicum  iu- 
rcgcnciumjfcdciuiiiccrindcbicum  virrofoluic,  non  condicic.  quia 
luril-gcnuuaiobiigauonacuraLsimpediccondidioacm.  ^  cocrariQu 
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fii<lqaodptomifIam,geftafn,a£b]inqaeeft>  nbn  debeturiuregen- . 
tium  U  iure  huniano,  iDudedam»  nec  natura  deberi  dicirur ,  in  iuri» 
duiiis  arte  5e  (bientia,  ex  d.  1 .  Cikm  amplius»  icaqne  fbl^tum  cqndice- 
'  tur  tanquam  naturaliter  indebitum  »etfi  pa£fco  vc!  debito  liuiufmodi 
naturalis  qusedam  vel  moialis  infit  obligatio  ex  prindpiis  n^^tunlibus 
profeda,  pcopter  conuentionum  &  rerum  gcftarum  fidenS,  arg.  Icg.  i. 
b.  de  paft  .Exemplum  dari  poteft  depado  nudo  cui  nulla  fiibe0  cui* 
(a,&exqaopromi/ror&onccneturiuregendum,  (eu  natnrali  «qui- 
tate&iufticiavulgo.gencibusbumanisprobaca.  Quaradoneiiiprii 
docttimuseidebitoii»  ficxeopado  roiuac,  dari  condidioAem  inde- 
bici,necenimnatufadcbcc,isqucm  iuregcncium  darc  non  oportet, 
d.l.cibnamplius:  non  cilin  hocp^^onaturalisobligacioiurifgentiu» 
qux  impedit  indcbiti  condidionem.nequeiioc  didum  aliquis  fcu  pa* 
radoxum  &  inrolcnsmirecur,namIudcx£quus^iuredodus  &in  v* 
(n  vcr(acusincerTitium&Mxutumicaiudicarec,  vc  ancca  lobistia* 
dijcam  eft.  Quopertmenricnptarupexius  demuldplid  iure  9c  o* 
bligacionenacurali.  '  . 

Hoc^enAi  dicere  fuic  animus,  pupillum ,  crfi  hon  locupleciorem  £.,.21.^ 
aacuralicer  obligari:  vcprobaturdidal  cumillud»  <Scd.^.adiciOx&ex-  .m«m». 

£rencin$.vk.l.i.D.denouat.vbivaietnouncio,&nouat6pria$  d^. 
itum  extinguitur,  quamuis  ilie  qui  nouac  & in  (c  rufcipic  noue  prio- 
rcm  obiigacionem,obligccur  cacum  nacuralicer  cx  ea  nouadone:  qux 
ibi  dicicurfcqucns  obiigacio,  cxeplumquc  dacur  dcpupiilo,  qui  fine 
tatonsauchoricace  promi(ic,(nimirum  in.fcqucnci  obligacione,  Cea 
nouacionc)  cum  priorcm  obhgacioncm  in  fc  cranrcnpfic,  acquc  fic  o- 
bligauicfcnacuraliccr-Qiu  vcro  in  concrariumaflcrimcpupiilum  non 
locuplcciorcm  ne nacuraliccr  quidcm  obligari,  vc  co  loco  fibi  infcflo 
ie  libcccnc,  comminifcuncur, ibi  pubillum  iurc,&:  ciuilif cr  fuifTc  obli- 
gacuminpriusdcbicum,quodnouauic,  &:inlc  poftca  fufccpic,  noua 
obligacione:  Quarc in  rcm  fua  vciliccr  Cc obligauic  in  fcqucci obliga- 
tionc;  acq;  hinc  fidus  cft  locuplccior,  quia  prius  »./ebicu  cxtinguic  quo 
t^nebacur.Eam  diumacionem,fi  adniiccimus,nibil  camen  cos  luuabjc, 
imo  noccbicpociusjlocumqucillump/ancconcurbabic&confundcc,  * 
NamVlpianusinfinedi^arlcgisi.aicvalcrcnouacioncmqUcC  fic  pcr  ^[ 
fbqucntcm  obligacioncm ,  ccfi  nacuraliccr  tantum  ca  ccncac :  vcluci  li 
pupillus  finccucorenouaueric &promifeiic:  nccqiunic  Vlpianus  .in 
indcpupillusfucnc  cffcduslocuplccior, nccnc,  Itno  cumlocum pcr- 
tincrcadpupillum  non  locuplcciorcm,apcrtt:  probat  §.  prxccrca,  m- 
0]r.quib.mod.coIlic.obUg.cum§.pra'Ccrea,inn:ic.  dcmucilib.  ftipulac.  • 
ybi  ciuschcnsv^clrcgulxgcncialisfcripcxin  fincd.I.i.D.dcnouacion.  • 
qiuK  gcnpralicci:  cia^ac  dc  pupiiio^nouancc.  Ac  fubucjicur  cxcpiun^  dc 
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liTpotheds  Iiis  vcrbis,  t^elm  fi  idquodtuTitiodebtiiTitim  t puptHo pn 

tutoris  AHthoritAteftipulAtus fuerit,  valet  l}<ec  no  uatio  •  ^utt  tUy  (priorfettiet 
i$bit^)  libtrms^qudmuis  pcfteriotobligMio  {fi:ilicetpupttt*)  tmlU  fit,  QuaJ 
vjs  paptUus  iure  non  obligccur » quia  fine  ciicore  alienam  in  fe  obUga- 
tionem  rufccpic.  Igiturliacinipccievaletnouacio,  quamuis  pupilTus- 
ibi  non  fit  locupietior ,  cum  pro  alio  i ncerccdac  &  nouct  At  non  po-i  • 
teft  nooaci debitum ; aififequens obligacio^id eft,  nouacio  ccncac  aut  * 
cittiliter,autnaturaliccr,  &  raltcm  vcIadmmusnacuralicer^cLLi.  D.de 
nouac  Qu^  huius  afbiomatis  cafumponic  in  pupiilo  cciam  non  lo^- 
plcciore,  vc  declaratur  in  d.^.pneterea.vbi  ad  verbapoftrctnah^c>/V<iiifi 
p^erior olfliistio nulkeft,  adde iurediiilifi:ilicetj  quopupillus  fine  tutore- 
nonpoteft&iprum  proalio  obligarer  nonefl  nulUcalisobligatio  iuirer 
nttarxprimario,  de  quo  fupri  diximus ,  namii  nulla  ommno ,  &  ne* 
quidemnaturalis  ciTct  ilLi  obligaciopupiili,  non  fiercc  nouacio,  d.  I.  r.. 
D.dcnoiiat.  ATiti^^,  intclligc  inucilts,  vcpaui6ancediciturineodem- 
$i  Non  fic  inteiiige,  NulU  efl oUifftio ,  id  c&  f  ne  natucalis  <|didem>  vr 
mal  c  habet  noua  quardam  nocaad  eum  $. 

Iidem  cbncrarisopinionis  afTertQres^Tt  fe  extriccnt  ab  co  f,  pr^* 
terea,(ibi  conctario^fingunt  &  rupponnntibi  pupillum  nouanfe  &  pro*' 
«idfTe  pro  alio,  cui  quidem  ipie  pupillus  crataliiU  iure  obligacus  ia 
eandem  quanticaccm ,  ac  idco  vaicre ibi  nouationcm^  in  d.9.  &  iu  d.  1. 
I,  Scdhaecmcradiuin.itio  c/lcxtralegis  vcrba  &  fcntcncian\,  vc  eius- 
ccnor&Icdio  fatis  oftcndit.  QuodautcmiHc§.prxtcrca  nimisabci- 
fcdicicin  eafpccie  rcm    dcbitum  amicn :  fupplcndum  eft  ex  ratione 
X(\uit^u^y^^^ionem  ^ohligationem  prmum  ca  inutili  nouatioueami^^ 
famreftituiaducrfuspriorcmdcbitorcm, cxgcncrali  ^quitatclcgis  i. 
D.cx  quibus  cauf  maio.  tum  cx  argum.  Icgis  Inperfona,  §.i.  D.  dcp.K^t. 
vbi  quia  non  tcnccur  feruus  obhg.itus  ,  reftituitur  .16I10  crcdirori. 
Demdc  m  toto  lurc dc in  mtcgrum  rcftitutionc  minorum, conft.ic^ 
rcfcilla  pupiiii&minons  oblig.uione,  crcditori  fua*quoquc  priftm»i 
iur.i  reftitui ,  tit.C.  de  rcputationibus, qux  fiunt in  iudic.  rcftitut.  Si- 
miliaplcraque  funt  in  iure  ciuili  nimuim  pr.rfr.id.i  &:  StranouUta  ,  vt: 
.    Plaucus ait,  qux funt  cmcndanda  &  fupplcnda cx  gloHis  Intcrprctii^ 
&"maximc  vcteruni,qua:v(utnbun.i!ium  (  vt.iit  luilinianus)  .ippro- 
bantur ,  qualc cft  illud ,  Mal^fdapoijelforemnonferudrefmj^enfainecejjar' 
rias,  dc  ali.i  huiuilnodi,  de  quibusahas.  • 
■^f  ^.^        C.Ttcrum  multi ex rcccncionbus,qux purant cffc in iurc conrraria,'. 
r^.iwr.    Procuh.inorum  &  Sabinianorum  contranjs  tadionibus  tribuuntr 
quahcarum  rcliquix  in  Pande£lisrcli(tl<;:hntin  curia,T'f  .i/wwf,  compo* 
fitorum,  Ideoquidam  obfcurc&  confusc  naturaLs  oblig.itionis  de- 
^icioaciiivariam^c  coucroucriaxn  iacci  Sabinianos  &  Proculianos 
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fiuflediiiinatyTt£Kionc  qoiintenebzis  micanc.  Nos  fbr&n  apcrci^ 
Pcimuni  ibtuimiis  miUam  incec  lureconfukos  fuiilc  concrouecfiam, 
vccum  pupilius  locuplecior  £idus  obligarecur  nacucalicer  :quan  doqui- 
dcm  incer eos  conincecnon  mod6nacucaUcer,(edeciam  duilicer eu 
obligari  ez  moribus  U  ex  Diui  Pij  confticucione  qwc  ante  Paulum  & 
Vlpianvm,8c  ance  Pandedas  idius  feccr^c  communj:»  vc  fupra  monui. 
Q^d£aliquahocinlocoincneoidemqttx(tio  fuit,nonpotefta]ia  ^  ^^^fj^. 
eflcyquam  vcrumpttpillushonlocupleciorfii^s  obligecur  nacurali-^^,1iiL 
cer.  Proculiani  hoc  afrerebanc,  Sabiniani  negabanc:  Proculianorum 
fentencia  probari  vidccurin  pnedcacis  locis,  generalicec  &iine  vlia 
diilm£tioDea£irmancibus  pupillum  nacura  debere :  plusetiaminalijs 
nominatim  cauerur  pupillum,  liccc  non  locupleciorcm  nacucalicer  o** 
biigai i.  Proculiani  hoc ienciunc  dc  primano  &  pcimxuoiure nacucali,; 
quodpa^fideidacs,  &c  negotij  gcfti  (blam  ^  nudam  rationcm  na« 
curaiem  tancdmipe^c>negle^adiftmdione  perfonafum,  &  adci* 
uilis  aequicacis  nacuralcm  racionem  non  rcfpidc,  qus  aic  pup^llum 
natur4nondebecc,vcdncediximus.  Id  quod  refecripotciladquae- 
^ioaem  de  loannc  Huilita,  &  HieronimoPragenn,condemiiatisi» 
Hocmodo  volucrunc  Proculiani  pupilium  iemper obligari nacurali* 
cer>qtioniam  iara  hmuimodinacu£alia,idcfl^rincipianaturalia,{unt 
immutabilia ,  &  nullo  iu rc  ciuili  dirimi  pofTunc  auchor^busip^s  lurC'- 
con^ulcis:  idquemaximchtc  verum  eric,  (i  pupillus  dc  alicno  quid  ha- 
buericper  ralc  ncgotium,  ecfi  poftamireric,  arg.Iegis  13.  D.de  condid. 
indeb.  Sabinianorumopinio contrariarcribi  vidcturin  AL  Quodpu- 
pillus,  D.dc condi^t.indcb.    UPupillus,  D.  dcadion.  &r  obligat.  qu» 
aiuntpupillum  nccnaturadcberc.  AcSabiniani  vidcntur  kniiirc  dc 
rationc&squitarclurirgentiumqua:  concra<aus  introduxic,  quam- 
quciuftitia  &  acquitas  ciuilis  fouct probatqne  datis  a^lionibus, vt nor. 
inl.Exhociurc,  D.  delnftif.&iure.  Abhoc  iure  gcntium,  &  illius 
iuris  racionc naturali duilis  arquicas  proficifcitur,  veluti m  minonbus 
maximc  inpupillis,  quosiusgentium  non  vultobl/garioblubncum 
xcatis :  Id  pracftac  iuris  gentium  naturalisiquitas ,  qua:  eftfcriptaa:- 
quicas  in  libris  noftrisjidcoqaeprxfcrtur  gencrali  arquitati  paftorum, 
vcnocacurinl.PfacuitjC.deiudic.  Adhuncmodumcum  Sabinianis 
dices,  Is  mtura  dcbet  ijuem  /ure^mtium  dare  oportet,  cutus  fidem  fecuttfumus^ 
d,LC\im  amphus,  D.  de  rcg.iur.  Quo  modo  nec  natura  debct  pupillus 
qucm  iure  gcncium pro  minoribus  confticuto  darc  non  oportci.  Hoc 
ius  gcncium  vocanc  Fncerpreces  ius  nacurale  fccundanum ,  a  quo  dif- 
fdrrojplunciusnaturalepnmarium.  Dcniqucad  huncmodum  Pro- 
culiani  rcferunt  lc  ad  lus  naturale  primanum,Sabmiani  ad  ius  naturale 
fecundauum..  Hxq  dilf  uuuq  vi'u&:  c^'cdi>aliquoaon  carcbit,  iipo^ 
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nasobHgacam  pupilliun  >&  non  locupletiorem  >  dcindc  maiorem 
£kumyItr6roIiiiirc  quod  ita  debuit,  &  quseras  anhoccondicacvciihi 
debicam :  nam  iidcbuicnaturaliccr,  non  condicet*-  nnondebuitnacii* 
raliter>  condiceCiVtaacc  tra^umius.  Quas  tamcn  dubia^fub  iudice 
lis  cfTc  vidctur. 

TJttttt*     Dcpupillis  duncaxat  quifiuimus  vtrumobligcntur  naturalitcr,aa 
inUtti  ni-  autcmdcpubenbus,  liucm.iioribusannisi^.  cumhi  pofruic fine cura- 
tmrAiuv  tonbus  luis  oblit^ari,  l.PubercSj  D.dc  vcrb.obhVac.  Quamuis Ixd ,  vel 
*  noii  factilocLipIcciorcs  rcftiruanruraducrlus  cas  obhgationcs,!.  5.C. 
de  ininccg.  rcihc.mui.  Qucdliadhucmmores  calc  dcbitum,indcbitc 
folucrmc,  aducrihs  (oIucioncinrc(licuuncur,acqucroIucum  condicur, 
cx  cic.  C.  fiaduerlusfolucioncm,     m  coco  cractacu  dcmmoribus.  Si 
vcro  pubcs  hic  obligacus  &  lLfus,nccIocupiccior  fadus  vlcro  folucric 
poftannuni 25. an  condiccc  vcindcbicum? puco cx fuprafcripcis,  fi ncc 
ciuiliccr,  nccnacurahccrdcbuic,  ci  rcpecicioncm  dari.  Si  naturaiicer 
tautiim  dcbuic,  vidccur  impcdin  rcpccicioncm,  quia  maior  tadus  na- 
turalc  dcbicumagnouiCjCic.Cod.  l'i  maiorfactus  ahcnac.  r.  tam  habuit. 
Locuplccior  auccm  fa£lus  fi  loluic,  quamuis  adhuc  minor,  quamuis 
finccucorc,  non  canicn  condicii ,  l.nacuraliccr,§.  vlr.  D.dc  condid. 
indcb.  ncquc ) ' * uatur  cir.Cod.  ii aiuctius ipiucioncm.  Qua: ixi crada- 
CurcfticuLionunicopioliuso^  licancur, 
-  Dc  flniiL  .)M\:uioncaudcndum  cll,  varic  difputari  vtrum  fcruus 

ttnviter  cx  oi^inihus  iwuii.,  /  _;ocns  n.\CLn.i!:tcr  obligccur.  Gcneraliccr  cau- 
fuin  cil  ciir.i  cb''£,ai:  ;i  curalitcr,  m  !.  naruraliccr  15.  I.  li  id  quod,  6^, 
D.  dc  cr.jidict,  mdcb. !  Icruii4.  U.  ucach  ibc  obiisi.l.  harrcs  21.  D.  dc 
roli»-.  Nrjjari  \  idccuriu ..  i.l.  16.I.25.  vlcima,  D.  dc  nouac.cuin 
§.  j)r.L'i  ca  vori".  ^toHuUrn iuris mdit.  quib.  raod.  tol.obiigac.  vbi  nnua- 
tio in  fcruum  non  cadit;  Ib:go nec nacuralis oWigatio, quia  vc  nouatio 
fiac,  {iiHIcic  nacuralis  obiigacio,  vcl in  obligacionc  nouata,  vcl in  obli-» 
gacioncnouapC4Ef,ycdo€cnt.tituhdcnouacionibus.  pro  alio  quoquo 
£deiubcnccmreruumnonobJigarinacuraiic^r,colli^unccxl.  19,  ScL 
10.  D.  defideiufror.  quoniam  ex  cicauia  rolucumifat€€Wdtcicur,ergo 
inquiunr,  non  fuberac  luturalis  obligatio.  Ide^  de  fenio  coiopro^ 
oiiccente,  ac  iufiunuidism  defcrcnce,  vc  noA  obligccuf  natQraUcer» 
qooniam  cx  ijscaufis,  in  dominum  aSdo  <le pecBlio  non  dec!ur,l.  3.  D. 
de  occttlio.  Diircturatttemii  leruus  efletnacarafittt  obl^ants^^^fi  illt 
addoncoc  Barc.^  vecuftis,  acque  hk  fimilicer  finguncfle  diittnani^ 
Sabinianos  U  Prooiliiknps  gLauicer  alcerpi^s.  efle.  QuamqwA 
nd  6t  tkyiHu^  U  bmtm».  Sicruins;.ex  .quooumque  inegotj^  na*; 
tnraiicef  pbli^mrid.l  dea£|tt&.fiCobligac;JCttm  Aiijsprxclcacis^ 
luq^e^ip^e«mwufltt$.fi3luai^iiOArepccec>  l^oe  expteiwili  i  ifS 
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1.^4.&paffimD.de€0&did.indeb.iiaepecii]iam  aDommo  habeac, 
iiae  non  habeat,fiaefidfciii£ecit^  fiue  nouanedCy  iiue  exprorailerit^ 
iufiurandum  detuleri€>&c  £x tatione quc ictibitur  in  difta  h  14.  vbi 
iiroannmi^us  roiuac,  ipfe  non  condicit,  eigo  naturaliter  debebat, 
idque  vcrum  in  per^bna  ipfius  (erutqui  poft  nianumiffionemita  fot- 
iiit.    'Quod  fere  (eotiunt  vetufiiquidam  Glofiacores ,  quia  ieruus 
{4enum  conCenfiim&inteUedum  nabeCiex  qub  nacucalis  t^li^tio 
nafcitur ,  in  qua  fkn€ttimim  duilenon  infpidmus»  d.  1.  4.  de  condid: 
sndeb.  Si  ver6adpecfonamdominirefpicias>iia:c  nacuralis  obligatio , 
rctuittonrempcr,nccin  omnibuseinocet,nec  de  pcculiofciui  diP 
foluitur.  DixK^r/^caM/Mypcoptereaquodfireruus  peculiumadomino 
non  habeat  conce/rum,omnes  ferui  obligation  es  dominum  nullo  mo* 
do  tanguni:  Qu^e  fpepies    qusflio  bk  conftituetur  aptius  de  (enio 
peculiato,quicumexomnicauia  icmper  naturaliccr  obligctur,  non 
tamcnid  fcrapcrexcius  pcculio  dctrahiturin  domini  derrimcntum; 
veludiiproalioreruusfidciuilcrityd.l.  i^.&l.  20.  D.  dc  fidciuir.  ilex- 
promiferit  &nouauerit9alienumdcbitumin  ferufcipicndo  I.  i.l.vlc 
D.  denouat.Si  compromifctit  &condemnatu$iii,iiiuiiurandum  de- 
tulcdt,!.  5.  D.  4epecul.Sidonatteric»argunienco  legis  fiJius£uniJias» 
D.  denouat.  ratioeft,quia  dominus  (eruo  concedens  peculiumyin- 
tcUigitur  darc  liberam  peculij  adminiftrationcm  non  alicnationcm, 
nec  perditionem  vel  conruraptioncm  l.in  pcrrona,D.  depad.  Per  co* 
tra6tusautem{upradiftos  direclo  pcrueninir  .id  pcculi  i  euefnonem: 
idco  npn  vult ciuile  ius  mdc  la^di  &  minui  ("ciui  pccuiiumjquod  domi- 
ni  eft:  quamobrem  folutumcxijs  caulis,  vtplancmdcbicuni  dominus 
condicit,  Ncmpcquotiesfcruus  fidciubet,  expromirtit,  nouatpro  a- 
Jio,aciufiurandum  dcFcrt,autcompiomittit  exrracanfam  pcculiarcm 
•  idcft,  nonproncgotijspcculianbus:  Tunc  cnim  vc  dixi,  cx  obljga* 
tioncsnon  foluuntur  dcpcculio:  Diuerfum  crit  11  in  caufam  pcculia- 
rem,  &proadminiftrationepccuIij,  tales  ferui  obligationc.s  mrcruc- 
nerint.  Hoccnimcaiudcpcculiodiiroluentur,  &pro  iis  adio  dc  pc- 
culio  in  dominum  danda  erit.  In  fummanaturalitcr  fcruus  obijgatur, 
atqueftpeculiatus  cft,idquod  dcbct,  de  pcculio  foluitutj  nificxtra 
cauiampeculiarcm,fidciuDcat,  expromirtat,  nouct  proalio.compro- 
raitw,autiufiurandum  defcrar,damno  fui  pcculij,&:  cxtra  caulampc- 
culiarera.abcafcntcntiafuprafcriprarlcgcs  non  diifcntiunt.  "  . 

Scruorum  ftatus,ius.&r  vfus  aPaganis  ad  Chriftianos  rianlmiirus,' 
diutiftimc  rcmanfit :  quamuis  fub  Cii:  .Ibanis  principibus  ctrpennt 
ciTc  rariora  Chnftiana  mancipiardemdeomnino  pro.iib  ca  pv  r  G-llias  Nou  d* 
cxconcilio  Cabiloncnfi  i.  circiterannum  Domini  650  :cu  tcgnum^r*2r' 
Pa^oberti  Regis.  PaAea  Batiidifr Rcgioa  Fiancix  xc ^  c  n s  Gallumij|  ' 

ij 
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Clodouco  RegemantoruoadbcUumfAcrumin  temmfilldafnprVI 
tcdo,  idcm  fanxic  cdiao  publico .  nihilomifius  tamcn  Chriitiuiinia- . 
ximc  Clcnci,fcruitia,  fcruofque  &c  feruilia  iurarednueriiat.acquefer- 
uos,  ccu  mftrumencaagriin  pcrpccuumpr2diisfiiisafcrib^nt&  zd- 
dicebant,  ita  vt  ipfi  &  corum  vxdres,  libcri,  famiiia,  cum  prsdiis  tran- 
fircnt,  vc  didici  cx antiquiffimis chartis,tabulifquc  Ecclefiafticis  Qc- 
ri  Andc^uucnfis  & aliorum,  vc &  inlegibus CaroliMagni ,  Ludpuid 
Pij,  RcgVnnque  coctcrorum,  cxtant  leges,cito!iaccapitadeferuis,  tS, 
cciam  ui  ipfis  dccrccahbus.  ac  principcs  cercadm  vecuerunt  nc  Cbri- 
ftianum  mancipium  vllumcfrecinter  ChriftianostcftcBart.  in  1.  ho-. 
ftesD.dccapcinLsPanonn.inc.  i.  extra de cooiug.  feruor.  quo  pcr- 
tincucFrancicx  confticucionesLudoutci,Ciroii,Hcnrici  &aliorum. 
Ex his  vcrius,natum  eft  jUud,  GsllU  femosnon  patkur  eSr  fuam^  fer^ 
misurrmfdiatmMigit,  Uhereffkkur:  quam  ex  lcge  Rcgia  vcl  primo 
regniftacu^&natuiaFranci  nomims,vcquidam  comminifcuntur. 
Exhiscciamfit  vthodieinfeudisacDbfcquiisfcodahbus,  harum  rc- 
ramadio  no»  dctur  qus  oucc^ind^libertatis  caiiKa  imponuncur,  quae- 
qucferuitutisfeccicmaliquarahabcnt,  vtScnatufconfultisnon  pau* 
ds  dccrccum  eft :  indc  fi  tamulus,  opcrarius,  aut  mmiftcr  ad  ccrcuin 
rcmpusfubpoenaccrta,promiccat  opccas  veifmubtium,  vt  amnt,  in 
aIiquocvelmpIurcsannos,illcnonobligaiCurarg.4cgisMapuius  D.4o 

condirion.  &  demonftrat.  1. 1.  $.  qu«  oucianda?,  D.  quanun  rerom 
aft.noi^denur. 

Scruis  8c  fcruiEcondidoiiijMonachi  in  multis  compatantur  ,ita  vt 
M^M^*'  qu?  dcnaturali  obHgationcfcruorum difta  funt,  in  Mopadus  fimiii- 
rerfcreaific^entur.  Monachuscnimgrauiorifcruitutimanapatur. 

Suam  feruus  quoad  propriac  voluntaris  abdicarionem.  can.mnito5  54. 
iftina.  Monachuscomparacur  vel  feruo,Tclfihofiun.Sccundu  quod 

cft  vtilius  TOonaftcrio  BaLinl  i.  C.  qui  admitt.  ad  bonor.  pofrefr. 
ficuti  fccuipronulIis&prom6rtuisxftimantur,nec  vcUe,  nec  nolle 
faabent,.icaMononachi  can.  placuit i^.  q.i. Nifi  quoadaUmenta  &c  vi- 
etum,  vtaitAccurf  Ideo  procaufisadalimcnta  &  vidus  commo- 
modapcrcinentibus  in  iudicio  ftare  pofTunt.  Dcniquc  Monachi  caput . 
nonhabenc,l.DconobisC.defiuTo£Mi6t  Eccl.  quidquidhabenc  ac 
tcncwhoc  Abbaci  vclMonaftcrioacqmrunccan.  non  dicacis  12.  q.  i. 
euiapropriisrcnimcianintrnoneftmcum&tuum  incer  Monachos, 
cxcmplofcruonim,vtnotant  DD.inLpbccc.  D.deacquir.  harrcd. 
Quarationeidqnodhabcntveltencntiispotcftaufcrnperabbateni 
veralium  fupciiorcm  non  tamen  commcndacaaum ,  vt  colligo  cx 
fiOtis canoniftarum in  capite i,  dc  ftacu  Monach.  Excipe  donaca  Mo- 
iiadioiacAiiamftadiortt]»  vel  hbw«u,.ejLggto9    h  ^ 


..i^  lu^cd  by  Google 


INDEBITr.  •  275 
celcripc.  necnon  ei  donacaiiib  coiiditione,vc  fofius  Monachi  donaca^ 
rij,  neceific3tfl>us&commmodiscedanr:  donacore(iiecu$fiat>dicen- 
te  (e  reuocare  donadonem  vel  lcgacum  k  (e  ^iftum  Monacfao  fub  ea 
conditione :  Tametfiquidam  canontfbe,  hniufinodi  conditione  pro 
nonadieda  habendamefieiudicenc,glol]aBart.  Caftrenfis  U  alij  in 
l.Ludtts9.  tres  hxredes,  D.  aci  Trebell.  Monacfai  contca  Abbatent 
/bntin  iudido  proEcdefix  omamencis,  fabrica>i:efedionc,  &  pro  ali- 
mentis  arg.  lcgisteirooSfD.  de  aliment  (Sedbar.leg.  Anver6  vt  Ccnd 
p  ccidium  nabere  poflint  ?  non  poile  volunt  canonid  iuris  aucfaores  in 
-ci.de  peculio  deric  c  ciim  ad  Monafterium  de  fbtu  Monacfaomm; 
quare  pccuniam  &  pecuHum  Monacfao^bbas  vei  Monafterium  adi- 
merepofiunc>  vtdominusferuo:  quiaMonacfaineczonam^necpe*» 
xam  faabece  debent  cum  propriis  cenunciauerinc:  nifi  faabeanc  offidum 
vd  adminifiradonem  ubi  concefiam  k  fiiperiore  :  vel  benefidum: 
nam  conceflb  vno ,  qtue  ipfi  accedunc  &  quac  (equncur » concefia  fimc 
i  2.  D«  de  iurifiL  omnium  iud.  noc.  in  di^  c.  Cum  ad  Monafte* 
rium.  vnde  naca  confiiecudo  Ecdefi^»  vc  Monachi  benefidari»  agerc^ 
eonueniriy&condemnaripoflinttacqtte  ficobligari  cun  naratali- 
.cerqulmciuilicer>  pro  quaobligacionc^tocum  eomm  peculium  csp- 
piecur&didrahecur.  Neccamen  ipfis  deco  pccuiio  ccilari  &c  difpo- 
nerein  vlcima  voluntace  permiccicuryfed  cocu  Abbaci  ccdic,vel  Mo- 
nafterio,minirum  priiis  dcduAo  xcealieno  Monacfaibenefidari.Sim-> 
plex  aucem  Monachus  vc  aiunc,  non  benefidacus  n  ec  peculiatus,natu» 
lalicec  cancAm  obli^cnr»nd  duiliccr,  neq^e  hic  differencia  intcr  Mo- 
nachum    rcruum.  Siferuus  pecuiium  non  habeat, nullahic duilis  o<^  . 
bligado&adiocompecicldemin  Monacho»  Idque  cercum  in  Ca«* 
nonicoibctt£cclc(ix,quoMonacfaivcnulIi,munao  morcuij  claufiro- 
nimliminafiKroiqueiimices,nunquamexiIibant:  hodie  fub  comen* 
dacariis  longeaUcec (eces  faabec  in  plcrifque  locis :  Monachique,  vt 
plurimum  rccularibus  negorijs,  fioro  6c  Iicibus  rcfe  immifcenr,  concra- 
hunc,  obliganCur,agunt &lconueniuncur  :-an  de  iure,  vcl  dc  fado,  an 
cx  vfu,  vclaburu,nccIocus,nectempuscftdiircrcndi:  vccus  Ecclcfiac 
diiciplina  raanfic in  Rcligiofis  mcndicacibus,  qui  ccncntui  nacuralitcc 
tanriim,  nonciuilitcr,  nccftantiniudicio,  Itaque  necagunt,ncccon- 
ucniuncur,  nifi  iubnomirie  conu^ntus  coUeBtuo^  vtaiunc,  pio  quo 
Rc^ius  Cognitor  inGallialiccm  furcipic,  vc  pro  oirinibui  pcril  nis 
niilciabi]/bus,orphanis,pauperibus,mendicantibu£  ,cxrit.Cod.qua-i 
<ioimp.iiir.pup.&  vid,  &mifcr.pcrr.cogn.  Hxcdcfingulr  Morachis 
didla finc,noii  dc monaftcrij ,  vcl  copucntus  vniucrfitate,quam  non 
modo  natuiaLrcr,  fcd  criara  ciuihtcr  obligari  ccrtum  eft. 

^oilccmumcucde  yxoce  iubkge  &iucemariciconIlituta  vcrum 
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Mffim  aaturaltcer  obligenir>  in  eaque  valeanc  naturalis  obligacionis  effeftas, 
««r«M0Mr  £  yijQ^  fine  viri  auchoricace  concraxeric  ac  gefieric.  Rado 

duoiundi>  imo  negandi  bxc  eft  >  quddhodie  vxor  omnis  fic  mater£i« 
milias)»  in  manum  marid  conueniat,  omniaque  eius  bona  viri  fianc  '  - 
dotisnomine  ,'vtaic  Cic.]in  Topic.  Dicimus  maricum  cile  dominum 
&  adminiftratorem  rerum  vxoris  ex.  1.  in  rebus,  C.  de  iure  doc.&  ge- 
nef.  c.  5.  Ciim  Deus  Opc.  Max.  ad  mulicrcm  ob  fcelus  rebellionis 
Subviripotejhiteeris & ifjedominAhitMrtiu,  vcrcriius,fic  vxor  capucnon 
habec  iure  ciiiili:  Imp  iuregendum  omnium.  £c  Prouinciarum  iuca 
munidpalia,  vecanc  vxorem  concrahere  &  (e  fc  obligare  abrque  yiri 
auchoricate:  fcilicet  expreff i ,  nmi  cacita  non  fufficcret,  vtiprudend-' ' 
btts  (jcpe  rcrponfum  eft.Idius  Romanis  fuit  vntatum,apud  quos  vxor 
cracin  viri  cuccU.iure  6c  potc(lace:maximc  quodadperfonam  vxoris 
acdnet,nam  debonis  eiusaiia  fuic  racio(ecundum  varias  vxorum  fpc- 
cics  ac  condidones.  Ciim  evgo  iex  vecec  vxoremobiigari  finc  mariti 
aucboricace^expcdicumeftcadoneturis,  hk  non  na(ci  obJjgarioncni 
duilem:  addefolucomacrimonio  eam  obligacionem  aducilus  vxo- 
rem  non  exfufcicari  ncc  conualefccre,quia  ab  initio  no  vaiuic.l  quod 
initio.  D.  dereg.iur.  Idqueveriusconcra(pecuIatorera.vtrum  dena. 
turali  obligationc  iJc  dicemus?  £t  an  fi  ex  calj  obligationej  vxor iine 
marico  folueiic,  aut  quid  pracftiterit>hoc  vt  inebitij  condicarur  ex  titu 
lisdccondid.indeb.Vcrius  eft:maritum,qui  ralc  obligatione  Sc  folu- 
tionem  cxprcflc  non  probauit,  poflccond;cercobligationc&caucio* 
nem, ceu  nullam:  Et  quod cx ea  pcr  vxorem  rolutum cl\ rcpctcrc ma- 
ritum.Namhocin  iimili  carudcrcruisiusciuileconfticuit, l.ip.l.  20. 
D.  defideiuflbrib.l.  inpcrionaD.  dcpad.  vtfupra  fcnplimus:  nifi  m 
rem  &:  vtilitatem,  manti,  vel  vxoris,  &:  rocietatis  corum  vcrfum  efle 
crcditor  probct.  Nam  tuncciuilis  obligatio  &:adio  nafcitur  in  mari-* 
tum  &:in  vxorem,cxtit.  quod]uflu,&  tit.de inremverro.  Scd  du- 
bium manet, an ex  co  contradu,  obligationc,  geftu,  nacuralitcr  faltc 
obligeturvxor.  Snnccunilex  velconfuctudorcripta,  qux  vice  lcgis 
cft^rcfiftichuic  obligacioni,ideo  nenaturahs  quidcm  manebir,vt  col- 
ligunt  Intcrpreres  exl.  cum  lcx,  D.  dcfidciufl^.  vbi  fidciuflbrpro  ea  o- 
bhgatione  datus  non  tcnctur,  ergo  ncc nacuralis  obligatio  fupereft. 
Nam  hxc fufliccrcc  ad fideiuflbrcm  obhgandum  m  nt.  de  fidciuffori-  j 
bus:  finaturaliter  vxor  non  obligatur,  folutumipfa  condicet  a  crcdi- 
Core:imoetiamdircraptomatrimoniolbiucum,  condiccc  quafi  non 
fitdcbitapecania/W/^i,vtaitlcx.  i.  D.de  conftit.pecun.  cumijs  quar 
fup.  diximus.  Magis  cft  tamcn  vt  fine  viri  autoritate  vxor  nauraliter 
obli^etur:  Quianacurain  fuis  of)ligacionibus,promittcntis  confen- 
£|my€i:umaacuj;4lcm,mo£4cm^&fivisrcaIcai  caucuiuiuipiaCj,Qe> 
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condid.indeb.l.i.D.depaa:.  Idco  diximu!  .r'""®^  fcmpcr  obijgari 
naturaliter.  Ex  quo  efficitur  mulieri  pofi:  dircmptum  matrimo- 
nium  focictatem  diftraclam,  /olucnti  dcbitumhuiufmodj,non  da- 
ricondi6lioncm,  nacura  cnimdebuit,  quxobftatrcpccitioni.  Etta- 
mcn  vxoi  ,  nullumrcgrefl'umhabcbitcontramaritum,veI  ciusharre- 
dcs,  vteius  debitipcream  itafolutiportionemruaminfcrant  &:  con- 
tribuant :  quia  non  debuit  vxorm  eorum  neccm,  vltro  foluerc  quod 
cratciuiliterindebitum  :atqueaducrfuseos,plus  iuris  vxor  non  ha- 
bct  quam  habuiflct  ipfe  creditor  cuifoluit.At  vcro  ille  ius  agendi  nul- 
lum  habuit,quoniam  nuUa  crat  obligacio,ex  qua  nil  in  rcm  mariti  ver. 
fum  e(l.  Cocterum  vulgo  dicicurnonobljgari  vxorcm  viro  authori- 
tatem  non  przftantc,  nifi  vxorpubtice ,  viro  con(entiente,aliquam 
ncgotiationemexerceai^exemploreraorum  &filiorum^.  quibus" 
pcculium  dominos  velpater  dedit,conccffir,  vel  haberepemiifit :  vel 
nifi  m  clariifimis  ic  nobilibus  fiuniliis,  vxo  res  pro  domemcis  negociis 
quidconcraxcrint^aucgeiTerinei  vt  dixifflas^ad  Ot.  C.  ne  vxorpro 
marito,  maritus  pro vxore,  &c  SpotttfDti, ,  ~ 
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DE  ACQVIRENDA 

E  T    R  E  P  V  D  1  A  N  D 

£T  DIVIDENDA  Hi£R£DITAT£, 

BT  DE  COLLATIONIBVS,  EX  TIT.  2. 
lib.  29.  Digcft.  &  cx  Cod.lib.  3.  rit  3^.  tit  2  o.  tit.30. 
&  |i  •  &  c.  Qyamuify  de  paft.  Iib.d.  dccrc 

I C  ciadanis  eft  de  haercditate  acqttntn4a'&  ^deund^ 
tum  onutteoday  velrepudianda,necnon  diuidcnda^ac 
de  coUatioasbtisinter  tunredes>  vel  tcflamcntaxioa^i4 
eft^inftitatos,  yellegictmoshactedesabincdbioye» 
nientes,  qoi  vulgo  dicutur  agnati  &  cognacr  proiknL 
llur(us  iriter  hzt  edcs>  aut  fuos,  au  t  extraneoSiaiic  ne» 
ceIIatios,quioflines(iincveiruiyYelaIiemiari$.  DuQfupcigiturprje-    ^  . 
cipua  Capita,  vnum^deacquirendajaltenun  de  omittenda  haneditace,  hmm 
Primum dcacquirenda, veladeunda,  &diuidenda,continct  hos  zvtu^^»^  ' 
culos :  imprimis ,  vt  delata  fit  ha:i cditas,&  fcientia,  necnon  ccrtirudo  * 
fjt dclat£  nxreditatis :  deinde per  quas  pcrfonas ,  tum  Cvd,  tum  aiieni 
iuris  acquiri  &  adiri  poffit.  Tcrtio,  quomododicatur  acquiri,  vei 
cxprefla  aditionc&  voce :  vcltacita,  vtgcftionc,  immixtione,  con* 
tre^atioue,  animo,  fado^alijfuc  modis.  Quarto,  an  pro  panc  tantum 
&  an  fub  conditione adiri polfit.  Quinto  intra  quoa  tcmpus  adiri  de* 
bcat:  dc  iure  dclibcrandi ,  &c  de  inuentario.  Sext6,.quem  cfFedum 
habearaditio,  qusc  haereditanjs  oneribusalligat  harrcdcm ,  nifi  fcccnc 
iDucntariumalullinianoinueiKunx  Vlcimus  aiticuius  cfl  de  eftedu 
adicionis  circa ius  tranfiniilionis  &  ius  accrcfccndl  His  confcqucns  c(l 
tra^tusdcfamihaercifcunda,&  decoilacionibus.  Secudum  Cap.do 
omittenda&  repudiand;Lha:reditatetra6Uc,quxhfrcdicas  rcpudiariy 
&  a  quibus  pcrfonis  repudiari  polfit,  vcl  non  poflic:  deindc  quomodo. 
&quandorepudiandafit,&  derepudiationiseffcctu  vcl  confcqucn- 
ria,  t um  de  repadiaQdaiMgcdiCtfe  VAiieftHS»poitea  qttomodo  ami^ci-v^  . 
ttti  iucrcdius*  '*     • :  t  . . 
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6e  ACQViaENDA 
H^rii-n     Qocmtem  pnenihtaiduin  cft ,  h«redicacem  4  bonislutredicarijs 
idifore*  Al}ttdefthxredios»aIiadrubftanciabonoruiiitreFum£c 
-  iwfrfr^   iponim qua^in  hxredicate  (imc.  nam  hxredico^  nomen  iuns  eft aliquid 
mcorporale  quod  fo\o  iucis  intclledu  con{iftic :  ex  ijs^vtaitCicia 
Xop  qucincdiigiincurmagtsqttimfin'c>hoce(b,  quam  exifiant  cot^ 
(potaliter/reunatutaiiter ,  vc  loquiniur,  l.Hxrcdicas,  D.  depetit.  hir- 
ted.i.Pecuniar,  178.D.  dc  verb.  fign.  tit.Inftic.  derebus  corporaUb.Se 
HtrtiitM  incorporal.  Huiufquediicriminiseffe^s  eflmaximusinmulcis:  ve« 
.tii>utit,ni  juji  vehdica  hjcredicacenon  dcbccureuidiorecumiingularumhaere* 
rrr«n».    dicariorUm,  vel  mobilium,  veiimmobiUttm,  quas tertius  aliquis  euin- 
citac  vindicatj  i|uia  venditaenon  cen(entur ,  (ed  folum  ius  h  xredicacis 
quodprardari lacis  eft,  de  quo  vide  lcriptain tic  C.  de  hxredit,vendi- 
ta.  Icem,IicccniIomninoficinhxreditatej|acdamnoraiit«honminib 
ell  hacredicas ,  ridn  minils  eft  hxres  qui  eam  adiuit:  nam  hxreditas 
.  didturruccei&o  in  vniuerfum  iusdefun^, non  dicicur fiicceilio inres 
&  corpora  hxredicaria ,  hic  cancum  ius  inrpicimas,LHcres,57.  hoctit. 
.1.  Nihil  aliud,  D.de  verb.{ignif,  Alioqui  (ine  pecunia ,  8^  fine  pacrimo* 
niOy  vei  bonisnon  effcc  h<rres,qnpd  dicece  abfurdum  forct.  Inde 

•  CiceroinTop.non  iac  bonusiureconfulcus,  cum  aic  :  H^editds  efl 
p€amid <pM morte  alictum  ad  auemptam  peruenit  imre ^necesAut le^dtd  tefliir 
Pfento,  velfcffefliotttretent*,.:  Hic  pecunia  non  cancum  xs,  fed  eciam  res 
omnes  pacrimoniumquc  cocum  refpic i  t,  v  c  i  n  t  1 . tab.  Patcrfdm,vti  lenif 
ptfiperfiecmiA  ^  refita,  0*c,  in  1.  Pccunii*  nomine ,  I.  Pccunix  vcrbu, 

*.        D.  de  verb.fign.  Eam  dcfinicionem  Ciccronis  conuerti  cum  definico 
/*       malcdiccrcs,  liccc  Alciatus  in  Parergis  eam  retincre  tcntaucrichoc 
Kiodo,  HxreiitAi  conftjt  ex  rcbusharreditarijs  quc  fimul  iun t\x  &  con- 
■  fidcrata;  ius  quoddatn  ctficiunt.  Inio  di^ilcx Haredttas^  dcpecit.  hai- 
ted.&Iocifiipradul:i  in  contranum  affirmanc  harreditacem  inrc  tan-. 
.  tum  conftarc,  non  cx  corporibus  hxreditarijs.  ParicrrorcScncca, 
hb.6.  debcnef.  inconfulcc  iurcconfultos  velficac ,  quodhxiedicaceni 
icparcnta rcbiis  hxfeditarijs:  nam  neceilario  fcparanr. 

Ex  eo  ct4am  qu6dharrcditasiascfi:,fequicurfcraeladiram,ipfoiure 

*  coufundi  (fumomnibus  bonis h^rcdis,  l.j.  D. quib.  cx cauf  in  pofi'.  ea- 
cur,  vc  non  ficamphiis  h^reditas,  fcdpatrimonium  adeuncis  nxredis, 

.  .  ex  Accurfio  &:aliis  inccrprctibus,  in  1. 1.  §.  vctcrcs,  D.  dcacquir.  polH 
HincScio  quipntii  fucccilcuicdcfunfto,  nonpatris,  (ed  tantOmSeij 
dicitiu  h^Mcditas :  proijsqui  a  paTrishxreditatc  rcmouentur,  vcl  pa- 
„  fto  Hc  rcnunciationc,  vcl  moribus,  vcdiccmusadl.  Qui  fupcrftitis, 
£y  h^noru  hoc  tit.  Hacc  produces  ad  bonorum  poUcflmnem ,  quia  m  rc  &  vcn- 
ff^^  tace  nihrlahudcfiquah^reditas,  I.  H^redicarisappellatio^  D.  dcvcrb. 
'h7du,    %•  Nou  Pcgcor»  Qon  ludeXjicdfolaicx  dcfcrcbac  h^ccdicacem  aa- . 
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E;T  REPVD.  HiEREDITATE.  zy% 
gudis  finibiis  tc  gradibus,  aftcido  &  condufo  iurefucccdionumrquos 
cihnPr^torampltauic,'&  diUcauitgradusfuccefnonumibononimi;^-    ,  ' 
ti^mpoiTcfroresh^redisloco  fecic>T.PffCoi^D.dcreg,iur.  vndebono- 
rum  poflefiio  dicitur  lus  perfrpiaidf  retinendiifHe pUrimonij  qnod  cuiHji- 
aftedmmoritHr,fHit ,  1.^,  D.de bon.poiH  Hcredicas  cft  iucccflio  kgisi» 
oononim  poITeflrio  eft  fucceirtoiiidspr^corij ,  fed  vuaque  efl  nomen 
tuns,  d.  1 .  H  ^reditacisrlmo  Prf  cor  ius  &  ededum  bononim  poiTe/fio- 
nis  adrubuic  f^pe  iuris  duilis  h^reditatibus,  cum  dac  bonorum  polTef*' 
fionem  concra  tabulas  teftamenti,  vel  etiam  fecundum  tabulas»  vc  eft 
inhb.37.Digcft.&Inftit.5.debon,poffeir.  Quodideodixi,vtiQCel*  . 
ligaturomniaqu^traduntur  deh^rcdiciccacquirenda  &ai]9iccenda»  - 
pcrtineread  bonorumpo/Teflioncm. 

H^reditas  auccm  acquiri  &:  adin^  vcl  etiam  omitci  &c  repudiari  non  ^  <jmim 
poteft,  nifi  pcrhgrcdcm,  veltcllamcntarium ,  vellegitimum  abintc- 
ftaco  fucccdcncem,  fcuproximumagnatum,qu6  percinct  regulale- Lr^i». 
gis  59.1.  6$A.  70.  &1.  84.iun6ia  1.  30.  §.  i.  &  fequcntib.      hoc  tit.  Dt/Hnai» 
QmmdtH  ex tejismento  adtri  f^oteJihdtredttAs ,  ab  inceftaco  non  defertur^  jjJJI^J^ 
necaditur.  Itcm,  QuAmdtHinJiituttts admitti potej} ,  fubjhtuto wm Jit locus^ 
Nam  pnmum  h^reditatcm  adeunt  tcftamencarij  hf  rcdcs  racprjeunt 
infticutijdcinde  vcniuntrubftituti.  Exclufisautem  veldcfidencibus 
ccftamentarijs ,  vcniunt  Jcgiciini , id  eft, agnati ,  etiam  hodic  cognati 
proximi,  &:graduproxirausfamiliamhabebic,vccftin  ii.tab.  Rurfus 
ifti  omncsaucfuih^redesfunr,  vcfihj  &nepotes  dcfunfti  qui  in  eius 
tiim  morcrctur  erantpoteftatc,  quique  eifunc  gradu  proximiores^auc 
fiinc  excranei  ceftacori,  hoccft,  non  lui  hjredcs ,  nec  in  cius  poceftace . 
cum  moricbatur :  aut  func  ncccftaiij  h^redes,  nempcfui,  nccnonfcrui 
tcftacoris  abco  infticuci.  Acfupradidiomnes  aucfunc  fui  iuris ,  auc 
alieni  iuris,  ijfque  omnibus  varic  defercur  6c  ac^uiritur Ii^rcditas  ,  vt 
toco  l;ioc  cradacu  perfpicitur. 

PrimahfcpofitiocriCjnonpoftcadiri^nececiam  rcpudiari  h^redi* 
tatcm,  nifi  prius  delacafueric  ,ideo  inl.  Delaca,  i51.dc  vcrb.fig.  Delaca 
h^rcditas  diciturquam  quispoccftadcundoconfequij  Excmplum  cH 
inl  i/.hoccic.  vbi  non  poceftquis  adirc  h^rcdicaccmquancumuis 
.ipcracam,cercamquehoininisadhuc  viucnus,quia  non  cft  delaca.  Si- 
mihsracio  eftl39.I.7a.liocrit.  Donecinftitucusbfrcs,  vclproximus 
Ht  cxcluftis,ycl  repudiarioneyVel  alio  modo/equens  leeicihius  proxi- 
nior  fittftiaadibiy^a  ipfinoneftddacaligredicas,  a£ic  1 3.&  I.  ^9. 
eo.fic  h(fe^iiifl!itucot(iib  CQndiCtone,ams  eius  euentu  nec  ipfi ,  nec  ' 
^lcfikiddacacfth^dicas,  iiecpocefti^ri,1.7o.$.  1.1.73.  ptindp. 
qnodnuper  C3caiiSmwad£nmctr JehfsedibanAic  Pr^cer  delacam  il'''"^^ 
hctedttittemfeqai]^^  dehtsL^rtdi^'^ 

^ "  Aaaa 
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DE  ACQyillENDA 
]11am»leir.  RatiocbUigtcucexlIntotum^^/.p.dcregjur.  IncoiA 
omniaqa^afiimi  dcilinacione  agcndarunc',  nohniiieic  cercaidenm^  - 
pcrHci  polTunt:  addc  plenam  6^  apertam,expreilamque  voluncacem  in 
aditionc  rcdicatis  cxigi,  l.  Pro  h^rcdc,  2,0.  L  Gerit,  87.  hoccic.  Nec 
canciknftientia  delat^  h^rcdicocis,  fcd  ctiammodi  vcl  cauf^  cx  qua  £c 
deiataj  Tccumex  teftamento,  an  ab  inceftaco,  vc  efl  in  1.  Si  is  ad  quero> 
xi.hocck.  SicinLi^.hoctit.hfresquiadiCjCercuscffcdebecdcmorce 
tcftacocis,!nl5z.&:L34.inprmcip.non  potcft  adirc  incenus  dc  con- 
didone  &  iurc  ccftamcnti ,  dcftatu  &c  vita  teftacoris,  vr  in  I:Eum  qui, 
5f.inprincip.tum  inl.3o.§.  (cicntia;&§.  vlt.  In  adjcionc  requiritur 
&ienciah^rcdis  ,quamuisfic  feruusautfiiiusfam.  &pcrcum  alteriac* 
quiratur  hcreditas :  quodad  multaprodcftin  vfujVcluti  in  gcntihtia 
redhibitionc,  ic  limihbus.  Id  vcro  dc cxtranco  h^rcdc  fic  didum,  no 
vtiqucdcfuo,  vt{cribiturinL84.cumLjo.^.ruam,  cod.tic.  Quiafuuf 
fic  h^rcs  ipfo  iurc,  ignorans,  finc aditionc  ( vt  GAllis,  Mortuusjatfet,  if§m 
uejltt  viuum.)  1. 6.  ^.interdum ,  hoc  tit.  1. 1.  $.  qui  funt,  D.  d  quis  omi/Ia  . 
caula  tcftam.  Aliascxceptioncs  quibuscerca  fcientia  non  ita  prgcis^ 
exigitur  m adcunda  U acquircnda h^-rcditatc,  vidcbis  in  L  6,  $.ilis, in 
lii.  Scicndum,  1.30.  inprimisl^.ini.^i.L}}.  1.5 4.in  prindp. 
4^.1.51. $.i.&L74.§.vIt.hoctit.  Ijsloas  vaIctaditio,quamuis  h^res 
non  (it  omnino  fciens  ccrtufquc  dch^redicacc.  Radonemfacilemiiu; 
'  insexccpcionisdilccs  exijrdemlocis. 
i^atptr/i-  Scquiturarticulusfccundus.  Qucperron^pofluatadircacquircre 
nt4<Umoc  ^  repudiare ,  vcl  omicccrc  hsercditatcm»  Hxfunt,  vclfuiiuris,  vd 
********  aiieni iuris.  Alicni  iuris ,  feruus ,  fihusfam.  vxor :  fciuus ,  vel proprius 
tcftatoris  qucm  ille  fibi  h^rcdcm  inftituic,  vcl  ahcnus,  fcnalterius  do- 
S«r»«#6<.mini  fcruus,  qucmfcruum  tcftatoc  li^rcdem  fccic.  Proprius  feruus 
wMMjlin»  tcftacoris ab  co  inftitucus,  fich^rcsncccflarius^idcoqueinuicus  adiro 
cogicur,  vccftinL  Exparce^jS.  l.Sifciuus,6^.LSi  icruum,7i.inpcin«^ 
cip.6c$.i.eod.cit.  Eccamenidqttodillcpoft  domiiiimorcemacquiric» 
proprium  ipfi  manet,  nec  cum  adica  pcr  eum  harrcditate  confunditur^ 
ncque  acrciiitonbus  ccftacoris  capicur.  Infticuens  aucem  fcruum  pro- 
prtum,  hccc  exprc&c  kbercatem  d  non  det ,  Camcn  liberum  cacicc  fadc 
if£6  iure:quoampIcciiqaepeccinecadMoaaobos,ad  Clericos  tc-eos 
qmfaepeieruiscompacanair.  tfkic£:ripcatack.Inifticiicionum  dehf* 
redum  qualicate  U  difec;  Aliiamm  qno<|UC  ictunm liaHredcm  mfti- 
ttierc  poCum :  iUe voA  doowio^ioiaofNiciec  figge&ncm ,  e4mqae 
*  jomiootubcntriiiiHiM*Piaogt,7yAociit.  ExemplatecinLSemus, 

fufiMUeil  SeJdaminoigriiushaccdicaccwa  nonacqqicitaii  ^fegielg*- 


Digitized  by  Googlej 


ET  REPYD.  HiEJlEDi  ,  27, 

qtA  per  {crtti4Bli^6dituaim<  adfkinftim  pro  aIiqua^^e>noff 
acquiricurhacredttas,  necparsctus»  n^cresaiiqm  dt^h^ieditatt^.ri^ 
LPerh^redicaKiimi»xS.LHjerc<litas>^i.  D.deacqnir.rer.doin.  Labo* 
fanc  DD.  in  qufrcnda  rarione)hiiiiis  regul^:  Racio  fubtiHsh^cdl^ 
qa^dnon  dicicur feiuus  hzredicarius ,  ni(i ante  aditam  ha^redtiaceni» 
qpocatKbaoqnickoittto  hxrcditaci  adhuc  ia^eati»  poftadicam  vtfr^ 
luEtcdicacem  non  eft  amphusfemus  iianredtcarius  >  ted  hgredis  (eniiir 
proprios ,  qui  hfces  adeundo  fibi  quxfiuic  omaia  qos  in  ha^redicace 
ecanc,  eaam^enium  ipfum.  Qnodfiproprius  &ama  ceAacocis  ab  eoi 
iit  h^res  pro  parte  inftitutus^fiet  iiber ,  &c  fibi  acquice^vt  ancpmonqj? 
Aliadchacfeiiibciiiale^polRmeapMdlticeip^  Li.  s^ecera^ 
D.deacq.poiII  . .  : 

Porr6  teruusaiienus  a  ceftatoreinititucus  ia  demnm  bxiedicatm: 
acquirit  {uo  doihino,  G  eamadierit.  Quareanteadirioncm  m*im— ^ 
rus,adxrepoflea  hgreditatempoterit)  ac£bi,non  domino  acqnirere» 
LSeruus,^4.1.Siroius,8b.  ^.i.  cumLSiferuus^Si.  vnde  inCpicitur  qus 
rerui  ftacus  erat  tempore  aditionis  >  non  qmetat  temporc  h^rcdicaris, 
leumorris  ceflacoris :  Ideo  leruus  iif rcs  iniHtucus,  morcuo  cdbtore> 
ied  Qonduinaditahfreditacevcndicus ,  poftadibiciubencc  emptorc^ 
&eiacquircch^Tcditaccm,l.Anciftius,62.  §.Si  fcruus ,  cumJ.  Siqujs;> 
2^. $.i.Jiocric.&§.feruus,^.quodfi,  Inftic.de h^rcdib.  jnftit  Hoc  jn 
fiio  cafti  &  dc  feruo  accipies ,  non  vcique  dc  alijs  h^rcdibus  >  mnximc 
fiiis,  quiipfbiure  &  fincadirionc  fiunchgredes,  ( vcin  Galiia)  daco 
camen  eis  beneficio  abftcncionis.  Adde  feruum  ita  donuno  acquirere 
hfredicatcm ,  iiproprius  cft,non  ft  dotalis  tantum  fcruus,  vci  fru- 
^uarius,  nam  ncc  madco,  ncc fruduario  h^rcdicaccm  acquirunr :  nifi 
in  eorum  fauorem  feruusfic  mfticutus,  vidcinl.  Aditio,  45.  hoc  tir. 
Quamuisaucemloco  ferui  habeatur  homo  hbcr  quimihi  bona  fidc 
jfcruic,  quia &  a  me ,  &  a  fcipfo  fcruus  exiftimatur ,  tamcN  fi  fucric  ab 
aho  hf rcs  inftitucus ,  &adieritmcoiu(ruxura  mihi  feruirct,non  ac- 
quirct  mihi  h^rcditacem ,  fed  fibi  magis  poftquam  hber  apparucrit, 
ncmpcficuDCVcIiceamh^rcdjcaccmrecincre,  necenim  inuitus  rcri* 
nebit,!.Si quismihibona,25. inprincip.  l.Qui putat,74.$.i. cod.  Nifi 
proptcr  mc,  ac vt ad meperueniret  hxrcditas ,  fucrit  jnfUtntus  lii>cr 
nomo  bona  fide  mihi  fcruiens ,  tunc  miln ,  non  ipli  acquiricur,  1.  Adi-  • 
tio,45,§.vlc.  cod.vbividefcholium  Accurfij.Sicmoribus,quod  V3CO* 
cispacensvciagnacus  donacvcrique  coniugij,  rcucrcicurad  vzoreia 
tinfqucftipiccm  vellineam,cxrarionciuris  incic.dccoilat,C.Scruuni  -  « 
a«tempropric&ftriachicaccipimusproHiancipio,,cuius  appcllariofc " 
necofifiiiebiciiriiberhamo  feruus  pocn^  cfte£bis  f>cr  damnaciancmy 
Vei  joniec^i^aLficfodina^  y^adbcftiasj  .^iiad  gjadmm;  nina  di 


Digitized  by  Google 


DE  ACQVIRBNDA  - 
accna,  mticns  iftibiBS  ^  vd  b^Uius  yxoofodicndi  obiicdnQidu^»  qiiibns 
liodie  damnaci  addiKmeicoroparamor:  ijs  cnim  relinqui  &  legsui. 
nihllpoteftycuvproroonuishabcantiiryaifiobcai^^^  io^  Ubercacis 
aisclibecadoms  eisdccur.^  rcliiu|aaciir»  vcaotiidl.Siquisffiihi,25:  f. 
iiquis^hoccic.    .    ,  *      '  - 

4  QtumuisauceiD  im  de  {eruili  conditione  fcriptamobdnere 
mcinJ^ionachisprofcifis^uIgonotentCanonill^,  acidco  h^redicar. 
jtmmc^  tes,  Icgata,'donatipnes  in  Monachos  confcrri  poirmt,  &  per  cos  mo- 
nafteno  acquiri  ccu  domino,  vt  cft  in  Autcnt.mgrcfli,C.de  iacroCinc. 
Eccle^  Tamenhodicrublato  vrueius  Autcntic^,  Monachinon  funt, 
necfiunt,  nccmftituuntur h^rcdcs ,  ac  h^redicas  necipfis,  ncque  mo- 
naftcrio  dcfertur,  ijs  tamcn  modicum  quid  dari  jlegari  porcft  cauia 
ftudij,  &  pro  libris  ac  Hccns  comparandis,  citra  fTaudem  genetalis  viiis 
cos exhgredantis,  vt  docuiadl.Sccuus,C.dcpad. 

Inhocarticulo  fcruis  fimilcs  cxiftuntfiHjfamilias .  nam  abaliom- 
ftituti , h^rcditatem  patri  acquirunt,  1.6. 1.7.I.* 8. §.  vlc. I.  Pei  Cuiato^ 
rcra,  So.hoccic.  lurc  vcceriomniaqu^  fiUusfam.  habec,  fiincpacns,. 
cxccptis  Cafl:rcnfibus,Si  quafi  Caftrcnfib.  quodiure  CcKficismpc.de 
bon.qu^  lib.  rcftringicurad  rolaprofcditia  apatre  prius  dohaca  &:  cro- 
gata:Inaducncicijs,idcft,nonprofediciisrolus  viUsfruduspacri  fcr- 
uatur:  id  quodad  h^redicaccm  fiUofam.  delacam  eric  produccndum. " 
DcTucorc,  Curacore,  Procuratorefubeius  ofticiinomincmftitu- 
«rcis,anh^rcditacem  minon  vclnundacori  acquiranc,  nocacur  ind.  l 
^     Percuracorcra>  90.  qnodbreuiccr  poftca diccmus.  IHi  quidcm  qui 
alicniiurisfunt,  h^rcaicaccra fibi delacam  adeunces ,  acquirunt  his  in 
quorumftinrpoteftatc,  nontamen  acquirunc  &c  defctuncinuicis,  nec 
OLiiuicos  alJiganc  htjrcditariis  oncribus,  1  6.  lu  princip.  Hic  oporccc  vc 
adeant  voluntatc  &mandaco  corum  quibus  fubicdi  funt,  l.^.in  prin- 
cip.I  8anfine,l.  Siquis,25.§.iuirum,cumfcqucncib.&:Li<?.1.3o.in 
gttMB»  princip.l.j^.t 47.1.^0. 1,51.  s.i.I.52.1.6i.§.i.l.68.1.9Z.&1.^3.Ind.l  6. 
Notaobicer^.i.cuin Summario  Bartoli, quod  cx  diucurnitate  tero- 
poris  prftecici  olim  gefta  contrada,tran{a£b,pr^fumuntar  folemniter 
ada:  quod  vfoftequensefK  In  dX8.  in  fine.Nota  quodIegaci,nuntii^ 
i»  mediasorisy  procuracoris,  &c  ems  qui  alieno  noinine  <]nid 
'  lcimQspcsibiuo3jqttaIicn^ 


.    addciapiiaacisacgociXnoa  vdqueittpuliUcis&grauibttsJ^ 
iiiflaia>A«choricaf  anoikyfflanci»  «diniihvnipbce^  aftum  iequiV 
^}^'  ««IfliagerttiiBrhabaw;  Iirffa^iter^dflbctadimpraeecdegC'» vt  putA 
^•^^  adictOMiiihaBredictti^   6swlak  ^ineiloiniaiittflQai  dcfideiaac;  Ni^ 
hibmiaus  canien,eDi»nKpocefteciaittrati  habitioieqn,  aamipro  aie 
'  ytoa^liccrmftf  pcto^iaami  habcrc»  vtnotJiit .SipupilliatDLda 
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negoc.geft'.  vbi  cbxlintis.  f  cem  in  dXif:i,M  quid.'Fic  iaiHis^fioli  uxf' 

lutmcem  aanaeflti&  Icem  bec  vetbi>-  muiidoj  r t^t  promtf  jvH  ftuio 
iioiifi»efiw4^iC3^^  Cool- 
ciiienc  ittfliini  &  mandaciun ,  poflumu^  enim  faoc  aod#  Vdiuncacem 
noftiam  confecreihalceciusacbiciium*  vcnocJa  l.vlc.  C  de  conciafi. . . 
emp  edamlegacnm,&fimiUaiB€ic.decitidvdecdbmcnci8,qu6pcr* 
tineclexSiquisaliaiiy4llik.Cuilcd^didtoiKseftcanCdmMtt  ;  .\\ 
tcacia(p€cicslegis£iHii^y(i.9^t«coj£'H^  de  ijs  quilffttdi^aa 
iuds.     *        ,  .    '  '      ■  • 

'  Qui vec6 itti luris fitiiC, acque maiores'a5.annis » Ipfis omnlno libe- 
xumcftyomiccere  vel  adtreb^redicaceiD  (ibi  delaom,  ^iomodofc  imkMt, 
cinsonecibttsobli|^ce^  lic^caon£ciblaendoh^edittf  ,L^.eod.  Nifi 
esmagnacaufaceftiftuantur  in  inccgcumtfdqeriiis  adtcionem,'  vcp^ft 
dicenius.  Excipicur  furiofus  &:'nieuce  capcus,  qulbus  vdle  &  nolle 
Aoaeil,1.47.  &1.48.hic.  ybrfuperueniencefuroi^  velamend&nsjuip.MJii);^ 
damEl,veIutimorte,fiiiicurmandatcmnonadhuccGepcum  & imple- 
tum,.iungel.  FurioruSt^5.eod,  Qaamincelligete  debcs  dc  fuciofb  in» 
ibicuto  <|m  efl  excraneus:  banMS  cdWoci^  hoc  efty  non^ 
fuushxres.-iiquidemexccaneo  bonediiion  acquiricur  haeredicas  ubo 
adicione:fucioiii5  aucem  &amens  non  potcdadire  necaliquid  gercre,  ' 
icd  curator  eius  audicis  agnacisadtbiCynoc.  in  1.  vlr.  C.  de  curac.  fur. 
5ccus}nffino(b  quinonuftexcrineusdefundi  hzres,  Ced  fiiius,  vel 
Aepos,  &  fuus  hxres  gcadu  proximior :  hlc  enim  fic  h^rcs  neceilaciuSy 
iploincefineadicionQ,  vceftin  d.l.vl&f.i.  decur.fur.  NiH  curacoreius 
'  aadids  pcoximis,  abflineac  harredicace  ceu  damno(a:  hoc  modo  ealex 
vlcnon  obdabic  d.I.  ^j.hoc  cic.  Similiracionepupillus  folus  nec  omic-  r^yjit^ 
cicncc  adithacreditacem,fedtutoreius,  velfolus,  vel  cum  pupillo,c-  J*?'^''» 
ciamiia^ttnonadmini(lretboi?apupiIIi,fedaliusexcuCoribus,l.  8.h  *  ^ : 
9.  l,5o.cuml.Pupilium,49.cod.  C^uia  pupilfuscum  co  rutore  poteft 
adirclocopietemharrcditatcm,  nonaliancgotia  gcrcrc, !  4.  D.  deau- 
Cor.  cut. SicnouiDD.  conciliantd.!.4.  Alijantinbmiamcx  VLtcnbus 
iurisauthorumcontroucrfijs  ibireftarc  putant,  aliinliccr.  M.igis  lim- 
plex  vcraquc  folutio  cflc  videtur,  quod  calcx  4.  loquatur  dc  cucorc 
cuiadminilUatioconcelTa  noncftper  ludiccm  aut  pcr  tcftatorcm:er- 
go  ip/iablata  cfl,  aliifquctutonbus  dua,  quarc  co  authorc,  pupillus 
nil  gcrerc  poteft  :  Dc  huiulmodi  rutore  non  agii dida  Icx   9.  hoc  tiC.  , 
fcd  de honorario  tutorc,  vcl  co  qui  contucoribus  ccllicadminiftratiou 
nc,  vtnot.glolKcui  tic.  C.dcdiuid.tut.  Plura  diximusad  l.^.C.dcjUre 
dclib.  QaodiidanTnoGmhxrcditatcm  tutoradiit  pro  pupllo,  cam 
pollca rcpu4iab.cpQpiiiu$  au^  muipr,  icducamaaenc  quai inh^iedi*  '  f 
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tixe  gcfTic,  necnon  ci  ref^icuuntur  actiones  quas  habcbat  contta  haere- 
iliwtpm,  tic.C.ri  minor  ab  hacrcdit.abftinxum  l.Qimcics,44^ 
.dcmumjS/.  ^.vlc.hoctic.  Hjcccumpupillus&impubesdcfunaoex- 
«ancus  eft  hxrcs :  ahudftfuus,  tunccnim  nccefiarius  ei\  hxres  fmc 
adicionc  cucoris,  pcrmicciturqncabftincre,  fi  damnola  fithaErcditas^L 
Impubcribus.ii.  l.NeceflarijSj^y.  cum  d.l.44.cod. 
.  Idcm  lus  eft  in  pubctibus  vcl  adulcis,fi  fui  harrcdcs  exiftunc:  fi  vcr6 
JJJj*^  cxcranci,adicio  requiricucvt  didum  cft.  An  cumauchoriucccurato» 
*        m    ^i^^  curacorc  folus  miftor  &  adultui  adu^c  poflic,  vari^  qu«nint 
iurisDD.  inl.^.C.  dcinmccg.reftic.min.&l.  Pubcres,  D.dc  vcrb. 
;  oblig.  Magna  pars  fcQundum  Accurfiumivulc  pubcrem  &  adulcum 

qui  carcc  (iUracorc,  folum  adirc,  gcrefe  &  concraherc  Doflfc,  na  Ronut 
olim  adulci  fcpe  non  accipicbanccuratores ,  vt alias  docat.  Sicmaro!- 
rem  Kabcac,  pucancnonpo(rcabfqtteauthoritatecuracotif,d.L3.  Alij 
aiicer .  H oc  auccm  magis  vfurpacur.  >  quod  puUs  U^dvkm  cniratorc  . 
'    acftkucus,ncqueacfolusadirch!ei«iita*cc,&coilttahc«^^  La^ria» 
-qux  prodigis    procacibustanrdm  «doleiceittibits  dabat  catames, 
iiodicia  omnibusljne4i(h©6fio»eTff»eft.Imoficumciin«:orisatt» 
ihoricaccpubcs  maB  coi^ttahat,  vetadcai:»  lae&s  leftitiieturui  inte' 
crum,fihffrcdicatemdamipo6»cfccoiiflietattdto  • 
j^*     G.ftniinorabtoedii^afaiUii,Nilptasmiilietidd^  fiquir 
dem  peicincat  ad  bonadot^,  vclad  vDinetficatem  bonorum  qux 
dacaatin<btem.ayMeito,eaiionadiUt,redBiantus,q^  eft 
^nitn  docslittni-conftanceiiiacdfflonio»!.  Intebusi  C.  de  iurc  dor. 
MeU«^uni£actttti^iseftficamyxiH:eQiadtttsadeac*qttemadai^ 
^omaeolimpupillo  connahend»  veladettnti  haeredicatem,  coiluor 
^MHffimeecattanc^attcfaor»  lefinc  pupilbnon  agcbat,1.5.C.de 
.  '  4i^h-<Jit(qMfiiattslodf.  Qkafelns  niaritosadittit>  non  nocebithoc 
iKittUcri  poft  ibl«tamniattinomittm»M{>ttdiase  volcnct  camhsred 
tem»|acgiftnebeo  eprum  que  de  ^d&m.    pattefiun.  fii(>cri{kdi- 
^•£U&ttat,  Qu^dfid^icalsa»ediBss.vxod*fite]d3»d0temd^ 
inarito  eamadibit  vdomittet«nai4m«madocahbus  foU  vyor  do 
.aittuib  pofiefiiottemt  vfiim    adwtniftiarioncm  habct ,  non  raaritus» 
fMisocittceddt.  HoctameniaaileiuaabljtmuIcarumptotttnctatYiB^ 
,  jnodbtts^qtti  vxorem  fiffomnia  ciu^  bona  cim  do«iya,quam  patapher* 
i  sidiatndttpiKeftaritnaiidpbn^fiibttciunr,  vt  non  poffic  gcrece,  ncc 
^«idtii^necdMi^deceteedicat^  nifi  dittocttiim 

*  liBeetLu,  aUjrque  cafibtts  exoepctsa;pttdTyiaq.Bcncdiaum,  ^ 
4biptorc>  fi>tc»i6s.  Icaqtteciq»cdcnm  rettotiacttm  eft  Quin^^^ 
tHidquiaimam,quovxodsqattinacecfiUas  cctt^tMnnia.bona  virifie** 
tw^dotitnotnine  videliasitCiitqttein.feif<tnav^  Ctccf , 
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uiT<>pfC.  Prodigus  ciiibdnls  inrerdiftiim  cftyvdfi^  viiegis>  ytolim 
fbic  snflunifeft^fle  nocorie  prodigis  &  perditis » vel  per  iencendam 
Ittdbcjscaafi  cogniu,  vc  hodie  fempcr  fic,  poceft  adire  hxre4icacem» 
Seeife obIigareX5»l*S*hocdc.  Eciamfohu,ficaracorem non  accepe- 
nr,  quamquam  rdlbniaair  in  tncegrum  fi  damnohun  adienc,  nam  yth 
curbeneficiominoramy&mencecapcorumJJ^uriofiideieg.iur.  Qui- 
damexiAimancaachoricace  ludicisadirehunc  dcberc^arg.lcgis  7.  C. 
quiadmic.  adbon.  polT.Scdpnidens  ludexptaccipiec  vocan  agnacos 
'prodigicurarorecarends,  vcdcminore  caratt>remnonhabencefi]p, 
dixHnas.  Pfodigas  ver6  cuncorem  habens  fine  ciusaachoritate,nil 
geric,  ttcqucadibic harredicacem,  vc reftc  moncc  Accord  in  d.  L  5.  &  8.  ' 
NiO  locuples  6e  lucrofii  fic  harrcdiaSy  vc  pleriqueaiunc  Ceam  Panhim 
Cafhrenfem,  qiliapupillus  &prodigusfinccui:atorefiio  pnceric  cam 
.«dirc,  ficunfine  co  mcliorem  fuam  condinonem  faccrc ,  dr.  inftic  de 
'anthor.tut.  &alibtpafiiAi.  Sedcommunis  opinio  vulcmelitis  ,ncquc 
lianc  hacrcdicacem  adirrfinecutarorc  ,quia  harrcditacisadidoadus  eft 
leginmus ,  magm<}uc  momcDCi.  Vnde.  vuigo  diciruragnaros  pupilli 
SCprddigiad  confllium  hic  efie  cacatidosexiMagisip«co,D.dercb.« 
eotnm.  Diflcrunt  Interprctes  vetufti  &  noui,vtrum  curator impube-  jtntmi: 
tis  viet adttln,  Bc  prodigi  vel  furioii ,  (bhii  fiae adulco  &  prodigo  adcac  ^'^-^J'*' 
faarreditatem ,  &  co ntrahat.  Sane  hocnegac duileiiis  redifiimc » L  Po* 
-tuit,  C.de  iure  delib.  Hodie  camen  omnia  cacaCor  getic  &  contrahic 
iblnsfincfflinore&furio^b,  nifipetibnale  fit  negotium  qnod  minom 
pcr(bnam,afie£tuinantdedioiiemtaagac&re^idar,^  putain  fpecie 
drali ,  yhit^ifiid  qacmpnpilltts  edttcad  8rmocaddebeat>  cum  fimt- 
libus. 

Harrcs  qui  tantilin  mutus,  non  furdus  cft,  poterit  h^dicatem  adi-  -  j'*'* 
-ne,  quia non  caret intcUeau, nec facultace dedarandi  fiiam  voluntatc  \!dJI^ 
per  litcras,  rcripturam,  nutum,  .iliamaeiadonem:  Idem  dices  fi  farda^ 
' tantumiit,  non mutus,  I.5.  cum  I.  Pater ,  92.  hoc  dt.  Ea  v€r6  Icx  5.  vi»  • 
dctnr  intcliigcnda  dc  co  qui  etiam  natura  furdus  cft tantum ,  &  de  eo 
quictiamnatura  mutusefttantum.  Dcdiquedeeoqui  fordus  tantd 
na tu  s  eft ,  ac  dc  co  qui  mutus  tantum  eft  natus :  nec  cnim  poflibiic  cfl 
'eas  iegcs  loqui  de  eodem  qui  mutus  &  furdus  iimul,e(l  natus:hic  enim 
'caquzfunt  iuris  nec  larc,  ncc  vcilc,  necgcrercpoteft  ,atque  vt  moa. 
:te  carens,poteftati  tutoris  ommno  pcrmittitur^  vt  not.  in  l.Difcrctis. 
C.qui  tcftam.fac.pofT.  Prscipua  fimtinftrumentaranonis,  (cvmo  & 
aucfitus,  vtaitPlinius ,  ipfaquc  rutura docet (atis.  Id  tamen  quod di- 
ximus  cx  cal.  ^.hoc  tit.  furdum  a  nacura ,  vcl  ita  nacum  pollc  adirc  fic 
gcrcre pro  harrcdc,  cuertitur.c^  eo  quod  aatura  vcl  a natiuitate  flir- 
dus^  £c  QttOQtic  mutus  ficoo£tfi^  9 v««icP,UiUDsiibaQ.  c.  69 .  qui»  jia 
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auclira  ftc  retreone  vna  eft  neruorum  conjun^o  quxabauribQs  ad  • 

linguatnducic^Hiiicruperiusmaleprppofirarpecies  dceoqutnatuti 
.    ,     furdus  eft  cancum ,  non  mutus.:  ideo  malc  fup.  di£tum  quod  nacuri 
furduscancdmjpoincadtre^&gorere^cumrutausnaniracfr^  ncqueac 
quinficmucus  j  acqui6icemur  nacura  furdum  ^mucum  iimul,  tiihil 
•omtkino  gercrc>adit^concrahere.Maiorem  proponcionem  nonelTe 
perpccuo  veram  dicerepoccs  cummulcis  ad  d.l.  Difcrecis,  acpriuarfo-  ^ 
nemiliam  audicus, iionitiferce  neceflario  iermonis  defeftanr :imQ 
pofTc  nafci  (urdum.qui  m  ucus  non  man  cac^idque  probari  ex  argumea- 
to  di^9 1.^.  necnon  ex  relarione  qiixcft  incer  auoicus  &  fc  rm  onis  po- 
xenciam ,  quia  m  u tus  nacura ,  non  camen  eft neceflario  furdus ,  pro- 
bacioneiumpta  cx  Crxfifilio»  quiinaciuicaccmucus»  candem  cmiiic 
iermoncm&  vcrbavHcaca,  qux  fqre  &  loqui  nonpocusilec,  nifi  ca 
l^eraudicummulcoancedidiiciiTec»  vcaic  Gellius,  iib.  3.  c.9.  Alij  non 
icain  furdoitaco  efTeaiunc.  Quod  (i  vcrum  eric,  veldclenda  dk  dida. 
iex 5.hoc ric.  vci ad id quodibidicicurfurduiA  quiiunacuseft»  adtre 
^'gcrere,  adde  &  diuina  rcilicecpec.diumcuracorcm. 
r^iHmd^    Caeceriim  non modo  per rc,prxrens  quis  adic  h^redicacem,  veriki 
etiam  pcr  (uum  procuracorem,  vidcljccc  in  hoc  fpccialcm ,  iiue  iilium, 
.  tfiuc  ieruum,  fiue  quemhbecalium ,  [,St  quis,  4  8 . 1.  Si  pcr  cpiftolam,  50. 
l  Eum  qui,  51.  &  alijs  fimilib.  hoc  cic.  Procuracor  eciam  generalis,  fine  • 
fpeciaUmandacoadeundi,non  pofTccadirc :  ficinccllige  I.  Procuraco- 
rera,  po.hoccir.  nam  calcxdc  fpccjahprocuratore  non  poccft  accipi, 
n ecd ccuracorc  vcl  carorcquos  malci:urafcholalbcisquiburdam  aifc- 
rcrcs  non  pofrcadirc  necacquircrc ha:rcdicacc  pro minore Sc  pupiUo: 
illud  illi  malc  magis,  PtrprocuiUtorcm  fpccLilemnon/idin  nec  Acquin  hxrc' 
ditxtem,  Hoc  cnim  &:  ratio  iuris, cnm feniiis  comnaunis,  vfulquc  r^fu- 
•  .  canrfacisi  Ncquchuichmihs  cftfpccics  ilialubtilis  quam  affcrunc  ad 
'dJ. Pcrprocuratorcm,  dctcftacorc,  vcldonacorc  ficdiccncc,  Tittus 
cur.noy  Scij  hxim  mihi  cjhy  vcl  Titius  tutor  Setj  hteres  ejio  ,  yol  Titius  procurd- 
ior  Seij  hxvcs  ejh,  vci  Titto procuratoyt,<:ui'itori,tutori  Setj  centH  doJegoMono: 
Anpcrcoscutores  rclpcocuracorcsScio  rch6lum,]cgacumydonatura 
inrclljrraciir,  &  artcipcr  curatorcm,  procuracorcm  fic  acquiracur  ha> 
rcdirasivancdifpucanc:  fcd  venus  eft  Scionon  dari  nccacquiri,cx 
•arg,  didtr        Nili  conftec  Ticio  curacori  vcl  procuratori  Scij  cfle  rc- 
Ji£ium  vcidatumcaufa.&  fiuoreSeij,  vcci  ptrcuracorcm,  aucprocu- 
carorcm  acquircrccur:  idquc  ex  ratione  &  quaUcatc  pcrfonaruin  Sc 
Tcrum  pcrfpicirur,  vt  de  filiofam. yim  dc  lcruo  trucluaiio  fup.  dixi- 
im\s.  In hocarticulo  iidcmIncerprcCQsdcbueruntdift:inc;ucreadirio- 
Ticm  abacquificionc.  vtruinacquiraturita  pcr  procur.|corciii  Sc  cur.i- 
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dajcaditi  poffic  h«reditas,noD  refte  ixec  vcUicer  qioaerttiit  Totcrabi^ 
Iftts  cft  quod  iili  cradant,  procuracoccm  &  cocacorem  non  poffe  hacre- 
dicacemccrncre,  &  adirepcr  crecioncm ,  vel  crecionum  iblemma  an- 
dqua:  vcruni  fublac^n  I.X7.  Cdeittredelib.  Eaenimadicio  (cu  crcctd 
erac  aAus  l^icimus  qui  per  pracience;,  n  o  n  per  procuracorem  cclebra* 
tur:  Sic  dccretione  vcteri accipiendaforctdi^alexPfi^/JrocKr/ffflrfli^' 
5t0.h0ccic.cumL  A£btts  lcgicxmi,invcrbis>  H^atdimis  4dtm,jy^  de 
icgul.tai;  .  ' 

FORMA  £T  MODVS  ADEVNDiE 

H  AB  K  B  D  I  T  A  T  I  «. 

£ qv I T  V R  pars tercia huiustictth» quomodo  & qua ratione^ 
hjEtcditas  aaeacur.  Dicimus  cam  adiri  &  acquiri  vclanimo 
fi>lo^  vel  fado,id  eii^gc{iBone&  contrcdacione  rci  ha^rcdita- 
rix:h3ccenimmulcum  differre  conlbteKl.  Siquis,!^.  ^.fed  quid,hoc 
tit.  Animo  folojid  efljnuda  voluncate,  vthabct §.  vlcimus ^ln&c.  dc 
harred  .qual.  &c  diff.  Nuda  volunca^  vdl^ne  etFe6tu»iine  fado  corpo- 
rco  &:  vifibili,  vt  Raphaei  Cumanus^  yctufliloquuncUradl.2,.D,de 
vcrb.pblig.  vthoclococinjiquis  folo  verbo  prxfcrcfc,  declaratqoc' 
hf  redcm:ecfi  nil3dhucg.cirifrct,  nccattigi{rccdcheredicate,d.LGcric,» 
Nec  refcrc  quibus  vcrbishoc  dixcrit:  fubJacusmosanciquuSjquo  ccc" 
ncbacurhcrcdicas  verbis  ccrtis>concepci(que  &fQlemnibus :  Cemere  cmtm 
adirecftpercrctioncm&rcrctionum  folcmnia  apud  MagillratumjCffCffiit, 
perculTionc  digitoium,  vtnufqj  palm^  &c  manus,  qnafi  in  /ignu  If  titi^, 
pr^fentibus  Romanis  ciuibus  pubcnbus.  Crctio  cnim  crat  adus  lcgi-  : 
ti.mus,  &c  adus Icgitimi  non  ficbant  abfquc  aliqiio  fimbolo  &  fi^no 
cxtcnori,  vtinmanumiffionis  aftu,didudio  vcl  cxtcnfio  manus  &c  ^y^^'^'^ 
palnicfupcr  caputfcrui  qui  manumictcbatur,  Syrabolum  cit  manu- 

mifrionis,abfolutionis,iibcrationis:ficin€mancipationcRhapirmata, 
i.vlt.  C.deemancip.lib.  Hodie  in  dic  nuptalitio  vfurpata ,  in  anccfta- 
tioncauriNContrc£batio, & vellicatio,nccnonin.alijs  plcrifque  vctu- 
jfti  Romani  iuris.  Qi^mobcaufam  cretio  non  ficbat  pcrprocurato- 
rcm,  vtnupermonui.  Crctio  vclerat  vulgaris &libcra,cum  tcftator 
ita  dicebat ,  Tittus  h<eres,  adito  hxredtutem,^cemito  indiebus  10 o.fjuibus 
faeris  poteriJtjue^vtaLit  Cicero,i.dc  Orat.  Vclcrat  continua,  cum  iradi, 
cebat:  cernito  in  dicbus  100.  proximis  continuis,  fcilicet  a  dic  apcrta- 
rum  tabulariun  ceden£ibus&  currentibus,tcfte  Vlpiano  in  titulis:cre«  < 
t  ionum  folcmnia  abohta  lunt  in  I.i/.C.dc  lurc  delib.  Nuda  &:  (implici 
voionratc  qiubufcttnquevcrbis!peinimus^aduauSya€quirunus  h^rc^ 
dicaccm,  .      .       •     "  .  ^  —         •  - 
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Aihmni    £  diacrfo  abiqae  verbis  expremsadidotus  6c  creaoais,  effidamr 

^^^.  h^rcdesfolo  ta£ko»vru,comre£l:adone,apprehenfioiie,  geftionere» 
gt'  rum  hxreditanarum ,  dummodo  ex  his  appareacinrencio  gerendi  pto 

^!"^'  hacrede.  ExcmpUvideihL  Prohaeredc,2o.quxnotabilis  eft,acm  I. 
'  AnctiHus,^!.  l.Siqu4%73.iDuo  fratres,  78.  vcrficNiii,  l.Eum  demi^ 
%y.SiC  1.91.  Notain  d.  1. 2.0.  quod  hzredicacem  adiiifc  ccnfecur  is  qui 
gcric, vel  £icicqua(i  hssces  idquod  folenc  hzredes  ^cere  :  Aliud 
geillr,  non  canquam  hxres,iedmagis  exofficiopietacis,  humanitads» 
cuilodis :  vel  pro  aho  quopiamfuo  iure  tancum  tuendo  fccic ,  noa 
iure  &  animo  rcdis:£a  gcftiohoo  obiigac  eu  h^redicaci,niii  rcs  calis 
Ht  qu^alicerquilm  prohzrcdc,acperahttm  quam  perh«redcm  geri 
noa  potuoric » vc  bona  ha^reditaria  caperc,  &  in  fuos  vfiis  conuerccre, 
d.l.ao.s.Papinianu8i  Itcm  ex  dJ.  10.  vlc.  Accu£acioquam  filius  auc 

.ActufaM  agnatushxres  pfOximusinfbcuicadvindi£fcam&  vlcionemdcfundf,  . 

ZHiTde       occifi.  vcl  vulncraci&lxfi : cum  pccunia  &  mulfVa  inde  edada 

fynchtiu-  nonobligat  eum  h^rcditacij^nam  vlcifcitur  iniuriam  fuam  vc  filius 
&  agnatus,  non  vc  hacrcs.l.SiquiSj^/.hiCj&l.^.I.  lo.D.  dc  fcpul. 
viol.  Exquibusdefinicurquomodoeamulcta&pocnapccuniaria  dir 
uidacur  inccr  viduam,agnacum  fcoximum,  &  cccdicorcs  dcfunfti, 
liquidcmilliomncsaccuTacioncm  infticuciinc.  Icidcminl.14.  proxi- 
mus  agnacus  non  cfficitur  harccs  inuitus,  /i  vc  iizrcdicace  abftmeac, 
eamquc  in  totum  ccrnac  agnacus  alius ,  aliquid  ab  co  coeperic :  Incclli- 
ge  camcn,  dummodo  liarrcdicaccm  einon  ccllcric  piccio  accepco,cunc 
enim  ficrecliajres,  cum  pcccium  fic  loco  rei  6c  harrcdicacis.  Noca  ctiam 
cx  L Dao,7^?.  eum  qui  rc communi, licccin cocum  vcacur,  vidcri  rnn- 
tum  pfo  parcciua  vti,  non  proalicna,  &c  Iiocci.idalianon  infcrrcprg- 
iudicmm.  Lex.iuccm  Siis  qu',9i.mcmoria:commcndaridcbccaducr- 
^emit  fuspioxmiosliercdcs,  nccnon  coniugcs  fupcrfhces,  aucalios  qui  vcr- 

jrfft       renus  dicunc  fc  abftmerc  li.i:rcdicace,  fociccaccjbonifque  dcfundi: 

/Mtch.'  &  camcn  ca  fub  iinagincalterius  pcrfoiiJE  fuppoficar  rccincnc ,  paranc, 
emuncfimuLicisacdbus:  Ergoalmd  cftfipalam  &:publjcc  fub  ludicc 
&  Preconc  fub  hafta,  cicra  fraudcm  vllam  cum  crcdicoribus  &c  ijs  quo- 
lum  inccreft,  cmerint :  hoc  emm  iicet  l.i.C.dercpud.ha:rcd.  Hisaddc 
l.i.  C.deiurcdcijb.  vbifihus  cmancipatus,atquciranon  fuuSjfcdcx- 

n^titX(i  trancusharrcs  qui  ha:rcditatcmpatnsnonagnouit,  ncc  adiuitvcrbis 

4ite»jit.    aut  fado,&:  i^cftionc  ,  fimancipium  hxrcditanum  manumifcrit ,  vcl 
rcshxrcditatisnulioiurcdiftraxenftcitra  nomcn  &c  riculum  hcrodis, 
Hon  idcohxrcdkatiobligabicur,quiapatcmxhacrcdicacinuJlo  modo 
^      (cimmikuerac,  camqucanimorciccerar,  vteft in  I.r.  C.dcrcpud.  hat 
red.  N<ni  ita  in  l.luiianus^  42,.  §.  li  fcruum.  &  L  Pannonms ,  8(3.  §.  vlr. 

.  «•(wwA«  j^y^^..^^  £  diucifu,  iilms  dcbitum  paternum  foluens  vt  ha:rcsadiillc 
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beredttdi6inii^iblM-»li.Cdeiatc<leIib.  Aliud  &  ibUut  iiaiplidrtfr, 
nonadiedo  noiiiineliiiercdi^&altas  nil4Cti^ncnec|eflbic>  ai^g.Icgis 
Sipoenf»  9  j.  D.decondidjndeh.  &legts  Sia  patro»  Ccod.ttt  l.deiif 
cedicace,  Cdepedtii^red. 

Nocandaquoquecft lc3cx. Cod.de repud.lified.  vbiiUius  primiun  j^,;^ 
lifreditate  p*cris  abftintteiat  >  poftea  patemam  domum  incoluit  in  ea»  Jimmn, 
iqueteinannQindenon  effidtnriifres^quiapr^ccdens  rcpudiatio  com  1^*^^ 
omninolibecat»eaquctollincquitleqttcnti  contre£bcione,pofrcdGo^- 
ne  9 retencione  renim  hfreditariarum,  L  lulianus,  41,  i.  vlr.  eod.  Ea^ 
tantumreddeie  cenebituralijs  iutredibus  vel  creditocibus  defun&i. 
Nequeiioc caTu  diftingueadu  eric an  iflc  flc  fuus  hxrcs,  an  excraneus,  Rfp»li^ 
vc  vccercs  didingoncperplexc  &  obfcurc ,  cum  volunc  a  ;fuo  hacrcde  5^^'"*" 
£fedamabftenttonemcontrarioaliquo  faftoreuocari&dliimc,  tefnu  fitih  »«- 
ad hapreditacem omiflam  faciljbrecrahi :  contra in  extraneo^non  fuo,  '^"^" 
f^udiationcm  fcmcl  fadam  non  facilc  retra^^ari^  nec  deinceps  eum 
hxredicacipoirc  obligari.  S uitatis  vero  di£^renciam  &  efFcdum  luAi- 
nianus  valde  mutauit  &dti]iinuit,  eamqttevix«gnoicimus.  Hocd^ 
hxredequiprim6&anteonmiah«reditacem  repudiauerac.  Quod  ii  Cotrtltd» 
non  abftinuic  nominacim ,  ac  bb na  hzreditaria  po£lidcat animo  dc  in-  ''^J'"' 
tenctone  domini ,  ccnfccur adtifieiueredicacem ,  vc  vulgus Inccrprccu  ^ 
pucat  pofl  fiarc.inl.Gcric,hoccit.  BaI.inl.i.C.dercpuaLh2red.  I.4.C. 
vnde lcgitimi.  Facit lex  5.     hoc tic*  Idem fi  q|;^ecicioit^  hxredita-  ^^^^  ^ 
tisferens  (chaeredem:  vd  fi  res  h.-efcdicacis  pedecutus  eft  vc  hxrcs,  h^ednate 
aut  eas»vendiderit,  aut  pnedia  hxreditaria  locaucrit  vchxres,  s.  vlfc  ^^^j' 
indic.  dc  hxred.quahr.vcl  fi  a  debicoribus hxreditatijs  pccuniam  cxe- 
gcrit  vt  hxrcs ,  aut  dcfundi  tcftamcntum  &  volunratcm  vlcimam 
cxccutioni  mandauit  vt  hxrcSjidquc  iuxta  intcrprctationcm  fcu  hmi- 
racionemquxclHn  d  I.Pro  haTcdc,2o.  eod.  Siitaquisnilfcccrit,  ar- 
tigcritjgcflcric  pro  lixrcdc ,  quamuis  diu  &Iongo  tcmporc  filucrir,  H^rwiM/ 
ncquc  hxrcditatcm  cxprclscrcpudiaucrit,  non  tamcn  obhgatur  hai-*^*"'^' 
i"cdic.iti,cxd.I.5.  .$.i:hoctit.Bart.&:  alij  ind.I.Gcrit. 

Ex  his  pcrlpicitur  hxrcdcm  miticutum  vcl  Icgitimum-qui  ccrp.f,  Tt»fns 
rcnctqucrcshcrcditariasnonidco  ftatim  oncnbus  h^rcditanjsimph-  ^^J^^* 
cari,  fianimoh^icdis  non  cocpcrit:  njlircsfitciusnatur^&condirio- 
nis  vtcapijgcn,  ficri  non  pollit  citraanirr.um  ^qualitatcm  h^Tcdis. 
Ccrtum  eft autcm  ilium  non  cccpilTe, non  fccilTc ,  non  gclliHc  animo 
hcrcdis  qui  prius  h^rcditatcm  rcpudiaucrat ,  vcl  ea  abft^nucrat,  ncquc 
fc  ipfj  immiicucrat,  quamnis  poftcaclam    lccrcco  quid  dc  caccrLuic-  sifi^ftrt- 
rit&rcxpilaucric,  vctr.iditunn  i.Si  k-ruum,/!.  ?,Pr^to::Cum  l.Si  qnis,  *:^!:'''^ 
2i.inprincip.  hoctit.  Vbiquoni.im  diftmt;.Miiir  luus  h<jrcs  ab  cxira-  't  .rZ 
nco^non  iuojgioi^r^'  voluaciuumh^rcdcinpiiiuu  abilcncum  l^rcdi-  ;»i^'t- 


b. 


Digitized  by  Google 


DE  ACQyiREND A 
tatc,  &  poftea  quid  ex  ea  rubtrahentcm  vclt'uranccm,proptcridamir-" 
terc  beneficiumabftencionis,  &  h^redicarijs  oneribus  inuolui:  Ex- 
trancam  vero  quific  primorepudiauit,  dcindequxdamamouic,cx- 
pilauit,  non  ficri  harrcdem ,  fcd  dc  furto  tancum aUauc  adione  ccncri 
dc  rcbus  reftituendis,  d.l.  Si Tcruum ,  71.  in  fine,  &:  d.l.  21.  Hic quxrcc 
aHquisanilluddidumdcluis,  valcac  hodic  in  cundis  hsredibus,  &: 
an  omnes  hxredcs  hodie  in  co  cafu  fui  dcbcanc  exiftimari  propccr 
reguiam  gcncralem  &  vulgacam  quamorcuus  fcu  moriens iajlic, m- 
ucftit  viuum  &c rupcrfViiem  harredcm  ipfo iurc,  fola  vi  iliius  legis,  finc 
adicionc  vclapprchcnllone  hxrediratis.  Veriimifto  cafu  cqums  eftm 
odijs,  in  pocnis  ha:rcdcm  nondici  fuura,  nec  harrcdicaci  obligari,  ex 
•       co  quodpoilfaclamrcpudiacioncmnonnullalubcraxcrit:  nam  6<raha 
rcgulahodic  gcncralis  cxcac,  Nolcns  &:  inuitusncmo  fic  ha:i"cs.  Qua- 
Sfptftai»  mobrcm magis recinenda eric ca fcntcntiaquar pcr l.Si c[uis,2i.in piia- 
ttvHtmfulr  cip.  cum  d  1.  Si fcruum,  in  finc ,  confirmatur.  Sunih rationc  diccs  hx-  < 
mmmmw  redemquiprimumadijc  fub  bcncficio  inucncarij ,  poll  quxdam  lub ' 
iraxic  &  expilauit ,  non  icfco  amitterc  i^^s  &  beneficium  inucntan),. 
nccficripure&fimpliciterhxrcdcmjfed.dccofurto  tcncri  vtahura 

•  cxtrancum.  Ratiohicapcrtacfl:,namquirepud]at,vcladirpcrinucn- 
carium,  noli  iam  amphus  harrcdis,  fcd  cxcranci  loco  cfV,  Nemo  enim  »o- 
lauh^resexiflit,  At  non  diccs  cxcraneum  furco  rci  harrcdicarix  ficri 
bjeredem:^lttmecfiiuce  duiUpofb  alios  ccncari  poifit,  pcr  id  furcumr 
amiccibeneficiuminuencarijydelido  enim  auxilium  legisamitrimus, 
L  Auxilium»  D.deminorib.  Sedpcscdifta  racio  pocenciorcIH  dtiitt^ 
Inodois  hccesrepudiec  vd  adeac  fub  inuencario  pritks  qitimaliquid* 

fiibccaxencvelaccigenc^vide(bipttiaLvl&f.licencia,ianaC 
«elib. 

AiimM»  Qi^^^  ^  ^"'^  ncgoc  fe  hsredicacem  adii^ :  credicores  concrariiiin 
^4>>Miwafletteranc^probancquemnlcisindici)$:  dicmdubio«n6n  cenferi  a<!i- 
ttm  hccredicacem ,  quia promptioca (unc  iura  adabrolueiid6  dclibe-. 
landum :  Icemadicia£i^i  eftex4.  Pro  hxredey  hocctc.  &  qua:  fadi 
iimc^  in  dobio  non  pcaE;fiimuncttr»  (ed  pcobari  d^cn  t  perfpicue  L  i.  C 
deprobac  Qna  cacioaeexaduqttt^  diueriam  &  duplicemincorpreta«^ 
cionemhaberepQceft>jiQii  cdUigecur  adicio,li  luhaRuS',  in  fine  eod;. 
Li.  l.fipar«n$>Di  deoondi^k.  canlldac.  Stc  qui  cgir  qu^rcilihoificidii» 
Jicec  obcintteiic,  noa  tamcn.  inde  gdiiire  pflsromicur ,  ni^  pr^erctt 
adtericauc  ge^H^rpro  h^redeJDIX  inLLGeric,hoccic.per  1.  Q^emad^ 

•  jnodum,D.  deinoCceftam.  Non  eft  idemiihacres  dicac  ceftamehcum 
inotHciofum  cx^Capitc  FaJddiap  legis,  dicac  ceftacorem-fiipra  legena 
Fakidiam  lcgaiTe ,  ac  d  j  Ic;;atis  immodids  U  inofficiofis  eire  decraho- 
dmo ,  vt  l^iidmii  debica  ipit  rcruecur  >  nec  enim  icap«ceft  agere  cicca 
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nSf  mmenSc  qualicatem  hxtedis:^  Similicer  qui  rcftsmentum  didc 
AuIlQm,  vcl  falfum  contfa  Ivgatacios  t-cx  Bart.  Bal.  &alijs  in  I.Suus^ 
C.cle.rcpud.hz  tedw  concta  Salicibid.  Sicu  ti  qui  agk  pecicionc  h^rcdi  - 
tacis ,  nam  fcrc  fe  hxredem  in  iudido ,  ciculis  de  pecic.  haercd.  GloHat. 
iild.LGeric:  IHcmfi  quafdam  res  hxrcditarias  in  iure  fic  perfccutus  . 
a£l;ioae  reali,  vel  pcrfonali ,  vt  refcrc  Ang.  Atetinus  con/il.  i^S,  Pe- 
^ddonemque  probabic  folus  libcilus  Sc  cicado,  nifipercticnniumlis 
ppren^>ca&morcua£c:dummodomlprfcereacalis  hsres  gcircritauc 
Atrigcrit :  nara  ca  pcticio  Sc  citatio  pro  non  fa£la  habccut  iure  ciuili  & 
Gr^llia: coofticuQonibus.  £ .diucrfo  cum  fiiius  a  Icgatarijs  &  crcditori  * 
bushacrcditarijsvc  h^rcsvocatusad  ludiccm,  licifeobrulichoccft,*' 
partes  rci  iuftinuic,  vdpcdca  dilacionc  rdlutionis,  vcl  inficiatione 
debiti,  alijiuc  licium  protclacionibus:  adumhcredis  geniHc  didcur«VC 
Bai.noc.  m  1. 1.  C.commun. delegat-  DcdusconiiL^^p.  Non  eric  idc 
£  abalijs  harcedibusadbonomm  collationem  vocatus^comulctit  fibi  c$nfirm 
a  dcfundo  ptann^ta  in  antecclTum  vcl  andcipationcm  futur?  fuc-  ^*^*^- 
ccflionis,ncccnimindcprpdrtusobIigaturhircditatj,ruiiI  ptftcrca 
gcflcrit  nccacdgeric dc  r^bufh^rcditariis ,  vr  fcnbit  lafon in  i.  Sj  ha?-  * 
rcs,  D.dc  condid.cau.da.  Addc,  modo  in  collationc  non  acccptaueric 
4ippcIIationcm  &  qualitatcmh^rcdis.  Multi  cafus  occiirrunc  quibus 
•conferc  cciam  qui  h^rcditaccm  rcpudiat,  vcl  njl  cx  ca  c.p  c  ,  puta  is 
quinon cll hcrcs,  fcd  bona collationi  obnoxia ab alio natlus  cH titulo 
vniucriali,  vcnor.ad  tit.  dccollationib.  Qui  vendic,  qui  locac^difpo- 
nic, ccftacur de rcbus  h^rcdicariis^adullc incclligicur-,  vc  fup.  diximus. 
cxl,3. 1.4.  l.^.D.dciurcQciib.  I.  Siauia,  C.  cod.  1.  Piohfredc,hoccic. 
•§.  vlc.  inflic.  dc  hfrcd.qual.&difF.  Nontamcn  fi  rcm  cum  dcfundo 
commiincm  habcbat, qua  in  tocum  fic  vfus, cx  i.Duo, hoc  tic.  cx qua 
J.nota  obiccr  non  proban  quod  c-oiligunt  Pra^;matici ,  Vxorcm  c^ux  ju- 
cietan  niaritt  rcnuntiauit ,  lu  et poflea  rcbus  focietatis  ficut  AntcA  z  tatur  ,  «o» 
jdco focictatem infiaurajfe.  Bcnc illi  diccrcnc,  fi  fola  bonorum  fcparatio 
non  auccfociccacisrcpudiatio  mccrctfTcrit.  An  vcro  cx  folis  vcibis 
iiarraciuis  cfficiacur  aliquis  h^rcs,  cum  aliuda^cns  atquepr^fcns  in 
publico  inftrumcnco  dcfundoric  incicuJatur  h^rcs  Ticii.  Quidam 
aflirmanccxarg.legis  Pio  h^rcdc,I.  Siquisextrancus,  §.i.I.Panno- 
•-nius^infi.l.Gcntjhoctic.Ncgandumcftpotiusfi  taniumcarint  vciba  -  - 
Tiarraciua,ex  quibuslohsadicio  probccur,  cum  alias  nil  vfquam  pro 
h^rcdc  c^elTcnc :  nam  ca  vcrba  cnunciaciuaindubio  non  officiun-c  vc- 
' ricaci  rcrum,  I.  Epii^ola,  C.dc  probac. 

Quarco  Oipiccqu<^r;mus  an  pro  parcc,  &:an  fub  ccnditionc  adiri 
^olfic  hjrcdiras.  Non  poceft  (ub  condicionc,  vcluci  (i  loluendo  fic  '  •  .. 
h^cditas  >hanc  cerno  a^eoquc^  nuUa  cil  ncquc  obljgat-wlis  aduio,  U 
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sift  ttmM-  Eiim  qui> 5x411  fi.  eod.dt  Njunadkio  iidzvx  legidmus  a£his ;  at  feg^ 
l^i^ta^  eiiiu&ittndicadebeDCeffepii]:a,cetu&  laca^ooad  fieti poceft»lA* 
£h]Sjdereg.iiir.  Veroaculom  aidagimiiy  L*omm 
Tametfiliflccedicas  cefbdnento'  detttc&bconditioae » S.  vlc.  Inftic.  de 
haecedtb.inftic  Sedabinfticacione  hlikredis  ad  adicionem  non  yalet' 
?r«  aru  ^^g^u^^tQm.  Proparceadici»  &propairce  onurci  velrcpudiari  hon 
iolStie  poceft haeredicas, nam vel in cocum accipienda» vel pmnino reiidenda. 
^^n^  eft:acqtteidprim6  cercum  cum  quis  (bluscft harres,  vel  inftitucus,  vel 
legicimus ,  qui  hxrcdiratcm  pro  parce  (  eam  icindendo)  adire  non 
poceftyl;  I.  hic.  Im6iiilleroIus  quidcm  hfres,  i  ceflacorc  camen  pio 
parte  untum,  puta  pro  (emiiie  fuerit  tnfticucus^nuUoaiio  in  rcliquum 
lemi(rem  datp  h^i  cde ,  quandoquidem  runcmancat  cx  aOe  hf  ces,  L I. 
D.deh^redib.iiiftic.  Si  (cicnshfcedem  aliumiione(re»adierit:pro  ea 
tanciim  parte  in  qua  fuit  in(litutus ,  hocnon  impedicquin  hac  in  foli- 
j^^**  dom hif res. l.Si ex aflc.io>hic.  Aliudfierrans  pucecalium  edeh^red^ 
tMrtikM,  putecque  fc pro  parcedoncaxitt bf redem  eife,  1.  Si ex femifle,^^.  auo 
percincclexQufiicum,  4o.tn  fine,  cuml.Solus,  80.  in  prindp.addici 
lCikiihfres,  51.  §.  i.  &  1.  Qui  ex  duabusf^).  Vbi  faifhis  h^res  vaifs  dr- 
uerfo  modoy&cxdiflindis  fepaiacifque  pomonibus :  0.  ex  vno  ran- 
tum  Capice^  velmodo  infticucionis ,  &  ex  viia  Ctticdm  parce ,  licct  di- 
ftinda&c(e^caciadeat ,  qiiiafolus  cfth^ress  in  totum  dicinir  adiifTc 
omnem  h$reditacem.  Similicer  ci^m  quis  non  foltts  >  fcd  cu malijs  h^- 
lesinfticucus  eft  ex  di^paribus  parcibu$,Tt  f^pc  occurhcin  libds  noflris 
aon  poceft  quafdamex  ijs  partes  adircquafdam  omitterc,  l.i.  hiclmo 
peraditionem  vnius  parcis,  cceceras  licec  ab  ea  diftin  das  imiiiushtbc* 
i^««bic,d.i.Sifolus,So.inprindp.in  verfic.  idemputo.  Hisconfequenscft 
hrjfjj*  illa  fpcdes',  Duo  func  h^rcdes,  Ticius  ex  fenii(re,Caius  cx  alio  femiflc'^ 
aim  qui  Caius  repudiauit ,  Titiiis  vero  adiuic :  Cai j  porcio  Titio  eciam  in- 
r<fH/Mre  ^{^q  accedcc ,  nimirum  li  Titius  adijt  tantum  pofieaqua  fciuir JCaium 
f'^"'     rcpudiafre:  tunc  eniro  videtur  Titius  totam  h^reditatcm  fuiccpifTc. 
Diuerfum  igitur  fi  primo  Titius  proprtc  (uaadinit,  putansCaium 
adiiflc fimiliter,  veladiturum  cfTc ,  quod  tamcn  non  fccit:  aut  fi  Caiut- 
adijcquidem,(cdaduerfus  aditioneui  fuic  reftitutus,eiquc  pcrmiiTum 
abflinereh^reditatcadicaob  minoremftacemaiiamuc  caulamf  cunc 
porcio  quam  Caiusitaamitcit  vcl  rcpudiat,  non  accrcfcet  Ticio  in- 
uito,  verum  ea  crcditoribus  harrcditariisrclinquctur.  Hicicnfus  eft 
tegis  Si  duo,  3 8.  i.  Qui  cx  duabus^5|^i.ci,  Qum  hsreduacc,  15;!.  Siis 
qui,$^. &1.  SiiTunor,tfi.hoctit.     '  • 
QuDdattinccad  fpccicm  lcgis  Quac{itum,4o.in  quaiudicanda  con- 
a»#».J5«f  trariifuerunt  ipfi  luicconrulti  lcgum  noftrarum  authores:ex  mulris 
^G^ii^  variifqttccius^>di^ei^ecftCiombus  ^  iok€K>flibtts>  Hsk  probabi- 
«  lioicii 
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liore(b»qil&.ea  vecus  diflenno  terminaia  fuitper  luftinianum  Iinp.ia  *^ 
LQiudatn^Ao.  C.deiure  delib.dim  iic vmcx ^o.iuftioiani  dedKoni-  . 
busyin  hoc  editis  yx  tollerenr  vecerum  confulcorum  quafdam  con* 
troiieciias.  lUitis  autem  con  trouerfix  fpccies  hxc  ericy  Caius  (uo  tefta» 
mento  CcapGttSms htnspMefio  exfimijje.  TttiusfUtus  meus  ex  alcer» 
icminc  hxres  efto.  .f<y>/fW»im5haecesniihinoti  erit,  velintiapubcr. 
catem  deccnerit,  Scium  ci  fubftituo:  concigic  vc  iilius  hsres  non  efli^ 
hc  in  eius  locum  ruccedcrct  Scius  ci  fubflitutus ,  quiquidemin  adeun- 
<la haereditacc  defundi  tefbicoris  declarar  fe  adire  tantuni  proiemiifc 
cxcaufa  &  Capicefubflicucionis :  fc  vc£t|bfticucuni  filio  duntaxat  ca- 
pere  iemiilemio  quo  fi£us  fuerat  inflitutus :  repudiare  fc  parccmake- 
sam  lutreditatis  in  qua  luetac  inlhtutus :  dcniquc  (e  vc  iiibftitucum . 
adicc>vtin(i;itutumrepodiare.  Ponee  diuerfo  cum  repudiare  fubfti« 
cucionem^  vei  femiflem  ex  rubfttcotione  delarum,  U  adire  tancum  pr  o 
altero femiffe  in quofuic infhcocus :  idlioecc  vidcrur  ciim  (int  quafi  - 
duae  ficdiuerfae  lisrediuces,  vna  ex  infticucione  &  ex  perfona  Seij: 
alcera  er  fubflntucionc  flc  cx  perfona  alterius,  neqnceoifera  modo» 
SMque  idenriic  harres.  nam  in  vnacftpcimusiueres,  in  akcra  c(l  tantu 
fccundushacres.  Vnddquidamiurisauchores  pro  Sdo  iudicabant>(cd 
,  lullinianusaliorum  contrariam  probauit  fentcntiam  in  d.  1.  Quidam,. 
ao.  C.  de  iure  delib.  Voluit  eo  cafu  totam  h^redicatem  &  cx  inIUcu« 
cione  U  ex  fubiliEutionc  limul,  vel  in  totum  adiri,  vel  in  totum  rcpu- 
diari  :  quoniam  vna  Iitcancum  hagrcdius  vnius-ccftamenco  dclauad 
Seium.  •  * 

Iftaregula  iuris  producicurad  donationem  plurium  diucrfarumque  Dor-f.i 
rcrum,quam  proparteaccepcarc,  &propartercfutaien6licec  :  fcmdiW-^** 
&  diuidi  nequic,  vc  vccuftis  Senacufconftilcjs  decrccum  cflc  fcrunc  cx 
argumenco&racionclcgumfupradiftarum.  Inlegatis  vcroiusciuiic  Lr^^fm» 
kadiftinguic,  vc  vnumfolumquelcgacum,  quamuisficplurium  varia- 
lomque  rerum,  debcat  vclin  totumcapi  ,vd  m  totum  reiici  a  legata- 
rio^qu!  vnum  Icgatum  pro  pairc  agnofccre ,  pro parrc  refutarc  nou- 
potcft,l.Lcgacanus,38.  dcleg.i,1.4,i.6J:58.dcleg.2.  Qu6  ft  vno  ce- 
ilamento  plura  &  fcparacalegaufeparatim  varijs  tcftamenci  locis  vni 
rcijdafinCjhicporcric  vnum  Icgaccun  capsrc,  alccrum  reiicere,d.  1. 5, 
&I.^.  delcg.2.Nifi  vnumexlcgacisficaim  oncre  dacum,  aliud  finc 
on  erc,  tunc  cnim  dcbec  vcnimquciimul  capj^  vci  vcrumque  iimul  ce« 
pudiari  didis  legib. 

Idcm  vulg6ftatuuntdcco:qui  hxres  cft  tammobilium,  quam  im-H^iiM^ 
mobilium,  Ucetiurctantum  vfusfrudus.  Qupmodoplcrifque  mori-*^"»  ^ 
busparcnces  libcrisfucccduntordmeturbato:  non  liccc  eis  folam  im-  ^ 
joobiiinm  fiKfcflioncmadiic»  &£cpudiaci  mobilium  fucccilione^  feic 
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oncribus  &:  debicis  hxreditariis  fubcabere^  eft  eoiiii  vaa  luertdias 
qaxfSliMlineqiiiCydebccqucvelincotiimadiri,  velin  totum  omitti: 
deqaarc  v  ctus  dcatur  Senatufconrultain  pro  fanuija  illuflri  Trimo* 
lcorum.  Hic  formularii  voiunt  fruduariam  eiufmodi  rucoeflionem 
iramobiltumadiripure  &iiniplipcer :  mobilia  veto  ( quiaeorum  hie* 
fcs  obligatur  xre  alieno)  aocepcan&adirifub  bcncficio  inuencarif, 
nesrisalienihxredicariipericulumcalis  hseres  fuAineac.  Qu^  fubrili* 
'  cas  racioni  i  u  ris  U  (quiucis  repugnac, vc  vna  vnius  homiti^f redicas 
vni  fimul  deJaca»  in  diucrfa  trahatur,hicpurc,  illic  (impliciter  adeatur, 
&per  inuentarij  aucupia  expitetur  :  quinimo  v(usfru6his  magis  eft 
quaro  iixreditas.  Vnde  quidam  tentarunc  huiufmodi  fruftuariuni 
hasrcderanondcbcrcadmittiadbencficium  inucntarii.  Quodfi  hoc 
ei  dandum  fit  vt  roobilii  (imul  &  immobilia  capiat  fubbcneficio  in« 
uentarij : htcrarum  forcnfium  pcntos  ita  fcnticntcs  audiui,  vt fi  mo- 
bilunonfintiatisdifrolucndoarrcalicno,  tuncnoT  capiatur,ncc di« 
ftrahatur  proprictas  rcrum  immobilium,  fcd  tantum  vuisfrudus  eiud  < 
modihxreditarius :  quoniam  vfusfrudus  loco  &  iurc  mobilium  rerij 
iftimctur,  cumfitiustantumpcrfonalcin  frudibus  pofitum,  neque 
fit^quum  vtpro  vfufruduconfcruandoproprtctas  ipfius  fundi  ven- 
datur  &  amittacur.  Imo  ifte  fruduarius  qui  ccrtat  de  lucro  ,  debct  vel , 
ccdcre  iure  &:  lucro  fuo,  vcla'saIienumdifibUiere,quodquidcmmo- 
bilia  fcquitur,  &:  ex  ijs  difiblui  debct.  Prjterea limili modo  (ne  dicam 
crrorc)  vnuscx  hancdibuscui  prxtcr  portionem  fuam  h^rcditariani 
rcrum  immobihum ,  toca  mobilium  fuccelfio  adtribaicur  lege  munici- 
pali,autteftatoris  voluntatc,-aditpurcfuccefiionem  immobiIimn,at- 
que  rcpudiatfuccclfioncmmobilium,  vtfclibcretxrcahcno  h^redi- 
taciocuifucccflbrmobiliura  obligacur  in  Gallia,  vtque  id  onusfibi 
,  legeirapofitum  transferatin  fuos  coha:rcdes,qui  f(^pemminima  partc 
hqrcdcsexiftunt,velutiinnobiliumhxreditatibus primogenito  feri 
in  totum  delaris.  Hocautcm iuriduili»  tum  fquicatis  rarioni  certifii- 
jna:  fupcrius  tradita:  repugnat. 

Coster  um  non  vaict  nec  obligat  hireditatis  aditio,  nifi  planc  libera. 
/j^!*^  &  (pontanca fit,non  coada,  nccinuoluncaria,  nec  dolo  vel  fraude  ex- 
jftmtn».  •  mccus, 85.  cum  \.6,  §.  vlc.eod.  Vbi  gloffa  cft ab  omnibus pro- 

TrQtefUoo  baca,  Dcprotefiatione,  intercej^ione ,  vel  declardttone  quar  clam  fic ,  ccftaco 
/rar«rt.fowapudNocarium  velaliam  publicam  pcrfonara,  Qwd  imuto  Tttio  cele- 
JJ^*^  hratur,  Velmoy  cclebrandus  eft  adus  cuijpalara  Ticius  rclifiercne- 
qucac,  velnonaudear  propter  vim,  impreffioncm,  &mctumidagcn- 
trum.  Eaqueproteftacio  hcincontinenti,hoc  eft,  pauI6  antc  euma- 
dum,  vclmcgrcfru»&  paulo  poft :  nimirum  fi  metus  iuftus  eft,non 
vanus,  &  ca  proteftatio  fitpiobabiIis>  Tiuum  iniurcfiio  conferuabic 
aduerfus  rcmxu  gcftam. 
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Seqiliciic  pais  qttmta»  vtriun  hf  tcs  ceneanir  incra  cetcum  cem- 
puB  adiire  ▼d  omiccere  h^cedicacem ,  nec  poflic  co  ccmpore  hipCo  Tmfm 
cam  capece  »>  ica  vc  (equencibiis  in  gradu  proximis ,  locusapetia^^^lp^ 
cur.  '  Qaod  vaci^  di(pucanc  iuris  Incerpp.  in  1. 8.&1.  vIl  C.  Hstmm. 
iuredelib.  Dicbrcuicer  h^dem^oileadirevrque  adcrigincaannos^ 
non  exciudi  ab  hdcrediiace»  nec  a  pecicione  hxredicacis ,  nifi  per  cri- 
gincaannosomninocacueric,&pro  h^redenongefleriCydJ.  8.Nam 

2UQdin  d.l. vic.    Similique modo> pcscfinicur  ei  cempus  crium  men-  * 
um^incelligicurdeadettndilhanedicacerubbencficio  inoentarij>de  ' 
quo  inf.  dicemus.  Vecumcamen  credicores,  legacarij,&  ii  quorum  in- 
•  cercft,  pofiiint  per  Pnecorem  cogere  cunOantemhaeredem ,  vcadeac, 
vel  abftinear|l.^.C.deittd.dehb.  Nempeincra  certum  ccmpus^  vel 
centum  dierum,  vel  nouen  menfium,  velanni  vnius»  ficucr  cautum 
t(k'm  citulis  deiure  delib.vel  vcobferuacurmoribusregionum.Qii^d 
fi  ccftator  diem  cdixic  intca  quamiueres  cemachsrecntatem,  id  fer- 
uabicur.  ]  ndc  crccio  hbera  &  non  libera  Vlpiano  in  fragmenris.  Inttai 
cempus  iliud  delibcrac  hxres  an  adeaCjinfpedis  &  fibi  ediris  rarionibus 
luerediurijs.ric.deiuredelib.Iib.  28.  Digcd.cum  U8:li^,L5i.l.i.l. 
Q^mdiUt^9.i.Fannonius,86.  vernc.Quiaincradiem,hocrit.Qu<6d^ 
fi  jncra cempusdatumhzrediaddclibcrandum,ille{ilcac,nequerepu- 
'Siec  hxrcdicacem, iure ciuili    rcs eificicur, d.1. vlc. 5.  fin auceni,  C. dc  . 
iurc  dclib.Non  ficin  Gallia  ob  rcgula  generaiem>Nemonolenshfce$ 
cft.  QuarcitcrumincerpeUaridebecliic  h^es  vt  adcac  auc  rcpudiet: 
quod ni £Kiar,locttS ericagnaco  jpximo,&  eo  ce&nte,  vacans  erit haf*  ' 
rcditas  curatori  conimittenda,Hoc  aludice  petentibus  creditoribus 
^aecieditarijs.plura  videinf.tncdeiuredelibctandiy&deinttentario^ 
ScxtttS  arriculus  cra£tac  de  cSc€tu,  aditionis,  qux  recroctahicor 
acflmorcem  tcftatoris ,  atque  omnia  qua:  habuic  cikm  morerecur, 
jidcunri  ha^rcdi  acquiric,  I.  Hacrcs,  37.  Inde  obligacur  credicoribus  iff^ 
legatarijs ,  &  xre  omni  hseredicario,  liccc  hxrt^ixs&  non  fic  ibiuendo,  «^i«MM« 
J.  8  .l.Si  is,i2.  verfic.  nam  vt  quis,  I.Si  duo^^S.  I.Iulianus^^a.ih  prindp. 
tc  1.  vlt.  Extra  quam  fi  cx  magna  caula  &  ratione  Praecor  pcrmiccat  re« 
pudiare  iam aditam  hxreditatcm  in  notabili  $.  extraneis ,  Inft. dehae- 
rcd.qual.&  difF.  vtpoftcadiccmus.  lureautem  luflinianeofiipiavires 
harrcditarias  non  obligatur  hxrcs  qui  adijc  fub  beneficio  inucncarij>vc 
poft  diccmusin  cap.dciure  dclibcrandi,  &  dcinucncario. 

Adco  auccm  ha^reditacisadicio  hzrcdem  obligat  vc  pro  parre  tan-  u^pri 
tdm  hicrcs,  quamuis  adcat  harreditateni  pro  ea  tantum  partc,fiat  tamc  f*^* 
^xxvcs  in  tocum  aflem ,  fi  alij  cohsercdcs  deficiant ,  nec  adeant  pro  GA&  Tfmm* 
portionibusrhas  cnim  rcpudiarcnon  poceric,ac  fibiinuicoaccre/ccnc* 
ISiquiS95$.lSidttOa38i.Qu^cxdiia^  harredicacem» 
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5^.  l^i  is  qui,5^«l^i  tUyj6,  hocdc.  Nifi  eiun  Pr^tor  ex  cau/a  iulb  re(B- 
loac  aduerTus  eam  adicionem  >  ex  d.  S.  extraneis.  Verum  fupradite 
leges  ita  debenc  accipi,  6.  poft  repndsatani  k  cohzrcde  hxreditatem, 
alter hsres  fciens  adieric ,  tunc  enim  cocun  adiiffe  incelhgicur.  Altud 
dicesiicoh^resadiericacpofleateftitucus  fucric  aduerfus aditionen^ 
JmpetiataabAinendilicentii:  tuiic  ica  de^^iencis  portio  ahjsinuitis 
non  accrefcic,  vtant^  dixi»  omiflisIncerprecumfinuoiisliiDicacioni* 
.  bus.  In  qua  qu^llioneipecios  recinendadftpr^dse  vci  eam  pofuimu^ 
yidelicec  ct^m  plures  exiflunc  h^redes  pro  porctonibus  harredicarijs  a 
teibcore* vdaiegedifcrecis  & deiinicis, ac vnus  exijs  h^redibus defi- 
ciac  nec  adeac  pro  parce  fua  ab  ahjs  difcreca  &  didinda.  Excra  eum c»>. 
iiimaliceriencies,nempe{iplures  (Inc  in  foiidum  fadih^redes,  puta 
Oim  ceftaCordixir>  Thiush^eseftoyDcmdcaLdiccitySeuuh^resefto:  vel 
iu,TitMs^Seiush,erede§fimioz  Hic  quiiibetinlblidum  lueres  eft,  co» 
OuTqueharredicatis  dominiis  &  hemsynifi  Ibciumalterum  Ii[>iocciir« 
rcncem  haberec :  ideo  dicuncur  hidttoconciir^ii  partes  fiicete,  &h(- 
redicatemdiuidere:  luquedcfidence,  nonadeunceSeio  ,  non  tain 
parseitis  Titio  accrefcic,  quani  coca  h^reditas  ei  cehAa  ciTe  videcur, 
nam  in  fohdum  ^^lufqueh^resnominacus  ed^  nec  pro  parce  adire,pro 
parcerepudiare  eipermiccicur,  vc  fup.didum  eft.Plucadeeacein  Cra- 
^tu  de  iure  accrefcendi adl  Re  coniuhdi, de  leg  3.  ^ 
Sepcim4is  arciculus  eddetureccanlmiflionis,  an  h^rcdicacem  nof^ 
wijhu!^'  3iditara,fiueiu8adeundi  h^res  moriens  adfucccflbrem  fuum  tranfmic* 
cac.  Qui  crafVarus  cft  apud  Inccrprcccs  copiofus.  Primo  cercum  effc 
h^redicacem  aScio  agnitam  &  adicamcranimitci  ad  Seij  moricntis  fuc 
fcfibrem, ita  vc cam  nullomodo  rcpudiarepoflic,ncc  aSeij  bonisfc- 
pararc,l6.§.  vk.  hicE  concrano  h^reditas  a  Seio  repudiatanon  cranf- 
mittiturad  Scij  h^redcm,  quianuncjuain  fuitin  Scij  bonis,  LH^redi- 
tas,  hoc  tit.  Difputatio  igitur  tancum  reftat  de  h^rcditatc  nondum 
•  adita  pcr  Scium  h^redem,  an  ius  adeundi  quod  habuit  moricns,atquc 
jfpem  hcrcditatisnonadit^tranfmittatad fuumfucceflbrem.  Hocaf- 
nrmandum  videtur,  quia  quamuisnondumadita,  ramcn  delata  crac 
Scij  h^reditas  cum  fato  ccflit,  deindcius  adeundi  6c  cam  acquirendi 
fuit in  cius  bonis  cum  morerecur,  fpcs &  ius ad  rem erac,  1.  H^reditas, 
.  hoctit.  Sed incontrariumhocnegaciurisciuihsrcguLi,  HtercditAsnon 
adit:t  non  tranfmittitur ad juccefjorenty  eciamfl  iam  deiaca  eflet :  fiue  oer  in* 
ftitucioncm,  fme  per  fubftitutionem,  l  Quomam ,  C.  dc  iure  delib.  I. 
vn.  C,  dccaduc.  tol.LSicxpIuribus,  C.  de fuis &legitim.hxred.  Ex 
muirisqu.c  vnnctraduntur  huius  regiriacracionibus,  ha:c  videtur  a- 
pcrtior,  quod  lure  cjuili  h.crcdirasnon  adita  (quamuisiam  deiauiic  } 
noacamcueilmboni^uoiUis,  Dclaca  a^adtfahsri^djJBis  mnkikn  dif^ 
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i«;^Q|y  vcrup.(ludmiu.  Qg6pcrtiieclexTode5,8i.  cuinI.Paiio&iul, 
Stf.bocci&ybi  ca£bCttr  dehmu^odiregula,  &:  quando  non  ob»^ 
neac.  Planum  eftancemnon  obcinevein  fuis  faaetedibas:  iiiiishf  res> 
filiiis  aut  nepos  ceftacoxisin  ciuspoce(bce&ei  gradu  proximior,  Uc^ 
anceadicam  banedicacem  moiiacury  eam  craniiniccecad  (ucceirores»  1. 
Qupniaffl>'6ccocotic  Cde  iocedebb.  l6;§j,  bocdc  Quia^sb^res 
IbdmilmorceteAatonsiineadidonc  fitipib  inre  bacres  Bc  dominiuf 
omnium  b  o  norum :  atquemorte  ccBaMcb  non /bldm  ddefi:tcui^M 
etiam  abrque^diuone  acquiricur  b^redicas ,  qnam  ideo  tnnfmicdt  / 
monens.  Qua  radoneciknbodie  omnes  h^eaes  6iiiincquoadbf re» 
ditads  acquifidonem ,  *vc  notac  .GuiUcImtts  Bened  in  c.  Rainttdoa^ 
vfuqueid  (acis  tritum  fic ,  maximc  in  Q^XdZtVhiMortimspuemoriensfU^ 
fit,  itmeiitt  vtuwn^  id  e(l,  Hxredem,  de  omnibus  fuis  bonis:ideo  iijbciles 
&  puum  vciles  de  craniiniflionc  Jucredicads  qmefliones  omitccmtts. 
Hadenus  dciueredicaceadettnda&  aoqtttiiemla. 

D£  &EPVDIANDA  £T  OMITTENDA 

H  Aata»  t  T  ATI. 

• 

I C  primd  infpicicur,  an  fic  delata ,  deinde  an  fit  adicahf redi- 
cas»  Nonpoceft  adin  nifi  prius  dclaca  fic,  vc  fup.  dixjmus.  nec 
igitarrepudiari,vccoiIigicVlp,|inl.  4.1.13.  &l.i8.bocdc.cu 
LDclaca,  D.dc  vcrb.fign.  Non  delacum»  non  acqiiificttro,fiiaximc  in 

faxredicatibuSjfrudrarepudiarccur,  fic viuencis  nxreditas  inucihtee 
reiicitur,  L  Qui  fupcr(^icis,94.  hocdtl.Pa6^um,C.  dccollac.  Sublacum 
feudis &moribus, cum turc  Canonico in  c.Quauis dcpa^.in  ^.quod 
pofteapropriocra&acucxplicabimus.  RepudiaCf  &  omiflf^  h^redica* 
tis,  fdlicct  dclac5exemplafuncinl.7.5.i.  I.^^.in  finc,I.77.&paflim, 
hoc dc  Pr^cercaoportet cum  qui rcpudiac  ccrcum elTe  de  hf redicace 
fibi  delaca  &  defuoiurenonincercum  &  dubicancem,an  &r  quomodo 
iichfjres, an  fic  delaca h^redicas :  cerca^  pura  &  conftans  debec  cfTe  re- 
pudiidoh^redicatis,L  Inrepudianda,  23.cuml.ij.Ki4.1.i5. 1.i/.&rl.iS. 
noctit.  Rcpudiacuraucemveibis,aucapudludiccm  vclNotarium  &:  . 
ada publica,  vcl  ctiam  priuatim  coram  tcftibus :  imo  ctiam  citra  verba  -  * 
repudiatur h<^reditas  rc fado ipfb ,  cumnollc  feh<^rcd<yii  ellc  quis 
fa6lo  declarac,  &  quocunquc  tcftimonio  rccufitionis :  vcadiri  &  ac- 
<]uiri  rc&  fado  fine  verbis,fic  rcpudiari  potcft  1.  Rccufari^^^.hortit. 
Quamobrcm  tacite  eciam  repudiatur  nil  planc  gcrendo,  nec  fe  immif- 
cendoh^reditatijl.Eiquijii.l.  Filiumtfo.L  Quandiu,  6  8.  1.  Clodius, 
90.  qu^lcgcnda&nocandaefl.  Pcrfoneautcm  qu^  recufare  poflunc 
licrcdicaccm>inccUigcncuc<exijsqu^(iA^funcde^  ccIonis  qu^'  adirc 
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poduat»  &  quomodopofiiint:  aaibcayeiii  iuris,  vt  filiusfiua  (entuSy 
'  vxor:anfiiiiuriSfanniinor,an  prodtgus  velinfccdi^hisbonis^anmu. 
tos  acfiirdos  fimnl,  an  fittiofiis  St  mente  captus.  Qui  fitnt in  manu  tc 
potefiate  vclpatris,  vel  domini,  vel  tutoris  6c  curatoris,  vel  matiti:  vt 
fineiUisfolinonadeuncficnonrepudiant:  Acgeneralitcr  quibus  a- 
Uenkenonlicet»necre{mdiarcli2reditateuialiamtte  rem  fibi  deiata 
permictitiif. 

Dtbitf  refetri  poteft  qu«ftio»vtnim  dcbitor  qni  in  fcaudem  credito* 

mmf^  rammanumittete  &aUenareptohibeturintitulis  quxiSfcand.creditr 
^  £c  tic.  qalb.  alien.  quib.  manumitt.  non  licet ,  maxim^  omnibus  eius 
i>onisa  creditoribus  poneffis,s.itemfiqttis4nfiicdea£k.  An,inqoam, 
is  debitor  poflit  delatam  fibi  poftea  hacreditatem  fon^  locifpletem 
repudiate  innecemCreditomm:  non  pofie  didmus  ex  vfu  trtbuna- 
lima,vcloquiturIuftinianas,exSenatarconfultis,  &ex  ipia  iuris  ta- 
tidne ,  q^uae  vult  (emel  acquifitam  haereditatem  efie  in  bonis  n  oflris, 
vtanccdii^umefi.  Athodielhttimimortc  ccfbacoris  acquiritur  hx-*- 
reditas^  6flque  in  bonis  nofitiStC^uh  Mortimfdifitviim»,  vc  aiunt^om. 
nesiucredes  fui  fiinc :  Ergoin  fcaudemcredttorum  a  debicore  h^rede 
non  omicterurharceditas:  quare  nonimmeritoceilatlex^quiauce,  D. 
quxin  fi:aud.credit.  qu^ hxreditatis  non  delara; ,  non  acquifita:  debi- 
t^ri  permiccic  repudiatkonem.  Eadem  ratione  dcbitor ,  maxime  pof* 
fcflis  bonis  fuis,  non  poteric  damnoiam  haereditatcm  adtre  in  frau  dem 
« filorumcreditor«m,qui  cciamiuuarcnturcxtitulodefeparatione  bo- 
mtmrlf!!!  oorttm,  feparado  tes  hxredicarias  a  bonis  dcbitoris.  Sedad  retn.  Olira 
"  -'  iure  citttli  lucredt  untibi  voluntatio  liciiit  repudiare ,  n  ecefiari6  ha^* 
fedi  noo  vtique  licuit:  eilcilicec  qui  crat  (eruus  neceflarius ,  vcl  qui 
erac  feruus  ceftatoris,peretim  fadtus  hf res  ncceffanus.  Verum  poftca 
fuis  &c  neceflarijs  h^redibus  Pr^tor  h^rediute  abflinere  permifit,!. 
Ncccffarijs,  57.  &  (imihb.hoctit.  Acqaeeidemfenio  h^redi  ncceiTa- 
rio  Prgtor  hoc  concclfic,  vt  propriumipfimancret  id  quod  acquifieric 
poi^adcptam  &acquifitamdmulltbertatem  deh^redicacem,  vcneque 
hocin  defun£i:ihgrcdiratcconfundatur,Beccedjit  fcredicoribus  h^re* 
ditarijSjCxhoctit.&tit.indic.deh^redumqnaiit&difillSquodetiam 
hodieadmulcaproduci&nocaripoccft. 

Non  femDcr aucem  ficcc repudiare hacrcditatcm ,  vt  in  lyJ.  vlt.  l 
15.1.1^.1.17.1.38.1.57. 1.59.1.66.  l.^i.S.i.cumaliisj  hoctic.  Hicquerc 
gula  excac :  Quod  femcl  aditd^dpprchenfx  h^eaitMs ,  non  pateft  Amplii^t 
reifci,  1.4.  C.dercpud.biercd.  Namadeundoharrcsconcrahiccumcrc- 
diCoribush^rcditarijSjOmniaqucfuabonaiisobJigacLj.^.vlr.D.quib. 
ex  cauf  in  pofTcr.  cacur.  Quf  ratioeftltgisi.^.dccretahSjD.dcruccef- 
|br.  ed,  Vbi  non  pocefi  repudijuidccreuij&boaonun poireilio^cuiur 
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ezefflplum  cft  in  iic  de  Carbon.  eod.  &  tic  de  veiit:  in  poff.  tr  it.  ^inl 
Si  inninti,  Cde iore deliK  £a  bonorum  poflcirio  cum  rc ,  c-A  loco  &c  . 
vice  hjcreditatiSydt  Inftit.  debon.  poflefl*.  Nec  datur  nid  pctenti  6c 
impccranti  Pr^toris  decrecum»  quo  mictacu  r  in  poircifioncm  bonoru, 
id  ei^  bf reditacis :  Quod  autem  ille  ita  petijt  &  obcinuica  Iudicc,non 
poceftamplids  reprobare,  cquodiemci  de  reg.iur.in 

Vensncamenaducrrusadidonem&apprchcnfionem  heredicacis^ 
dsicur  aliquando  tcfticucio  iii  intcgrnm  in  hoc  vc  reicifll  adidone  ^t-Mm 
U  geftione  pro  h^rcde  liccat  haeredimcc  ab (lin cre.  Primdmhoc mi^ 
nori  25.  annis  permitritur  d  damnoiam  h^reditatem  adierit>l.nece(la. 
riis  57. 1.  ii  minor  ^i.  licet  tucote  au thote  adien t,  ncc  enim  eo  minds 

reibtuitur,  ric.C.fi  tutor  vcl  curacor  incetuen.  nili  cum  res  amphus  ini 

rc^noneftypucadiflradis  &  confufisomnibus,  itavtin  priftinum 
fbtumnullomodo  rcducipo(nncI.quodiiminori4.$.Scsuob,  D. 
deminorib.  cuml.  vit.C.  derepud.hxrcd.  adhuncmodumreflirutp 
fninorcaduerfus  adirionem,cit.Cod.fi  mindrabhxrcdirace  ab  flinue* 
ci^nontamenreuocanrutea  qu^  gcflit,  contraxic,  fccic  in  admini« 
flran  dis  tebus  negotiis  6c  bonis  harredicariis :  veluri»  ii  xs  alienum  dil^ 
foluit,  {idebitoreshxredirarioscxeeit,  fiimpen{asnecelIatia$  auc  v- 
riles  fecic  in  rcs,  negoria^lites  hf  rcoitaris:  ii^uidalienauit  bonafidc, 
vc  feciiTec frugi  &  diligens  pacec£un.  Ea  omnia  rata  cffe  dcbcnt,  &  ie- 
curi(unc^  quicumminorcicacgerunt  ge/reruntque  bonafide,  licet 
ille  poftca  repudiec  hsereditatcm,  1.  quoties  44.  hoc  tit.  neque  hic  obo 
(^are  dtdam  l.quod  Ci  minor.$.ScxuoIa,  de  minorib.fupra  monujmus 
cx  l.  vIl  C. dc  rcpud.harred.  de  co  vero  quod  minori  dcfun£Vus  debe- 
bat,quodque  pcr aditionem  confufum  &  extin£Vum  fucrat,  l.Stichuy 
5.  aditio  dcfolut.  pecicio  minori  rcftituicurin  h^rcdiratem  poft  rcpu-  ' 
diaram  l  eum  87.  §.  vlt.  hoc  tit.  vnde  ratio  &  folucio  I.  fi  pupilUis  8^. 
cod.  vbipupillus  (addeeciam  pubes)  tutoreauthorchacres,pro  con- 
traftu  vcl  pro  negotio  gcftoin  rcm  &  ciufam  haercditacis  dcdic  fide- 
iuflbrcm,  poftca  refticutus  abftinet  illa  haereditate ccu  damnofa,  refti. 
tuccur  etiam  ac  libcrabirur  fidciuftbr ab  eo  datus.  Qu^  (pecies  multii 
differcab  cafcntentia,  quadicimus  reftituto  minorcnon  reftituicius 
fidciuftorcm,cuiushortatu  iJcindudionecreditor  contraxir,  alioqui 
non  {OQtradurus,  ex  1. 1.  L  2.  C.  de  fideiuffor.  min.  L  in  cau^  D.  dc 
minorib.  Maior  i^.annis.  aditam  hgrcditatem  non  rcpudiat,nifi  ciirri 
cxmagna&iufta  caufareftituituraducrfus  aditionem,  vt  m  fpecie  ). 
cum  dc  harreditatc  55.  hoc  tic.  vbi  ex  duobu*;  h;credibu?;  qui  adicranr, 
vnoreftjtuto  &admifroadrepudiarionem*ru9portionishicrcdjtarjap,  ' 
alter hicrcs  quamquam alioqui  non  reftitucndus ,  Tamen  repudiabic 
iiinihcer^  quia  miquum  forcc  eum  ooetari  haeredicacc  quam  non  adiii^ 


DE  ACQJIRENDA 
a#4i>rf.  fct,ficoh2crcdcmabIicnturui»miclIexi(ret.  Maiori  quoquc  rcflitu* 
"f^lllJIJIII^^doilabicur  aditioncmin  cafu  notabiH   rcicndum,Initit.  de  * 

han^edum  qual.  &  diff.  nempc  ix  poftaditam  ab  eo  h ^rcditatem  cmer. 
fitimprouirum,6^]atcnsa»alicnumgrande.  Idem  ii  maior>  dolo,  &c 
falfis  indu£ticmibus  perruarus  adiir  h^editatem  quafr tocuplctcm,  ex 
titulis  de dola  Idem  quoquc  d  maior  vi  &:  metu  coadus ,  ^llens  lin- 
gua  iurata,  fed  mentcmiurataadierit,  non  fit  harrcs,  L  6.  f.  vlt.  cod. 
darur  ciabflincndi  taculras  I.  85.  §.  vlt.  fciliccr  perrcflitutionem  in  in- 
tegrum  rcfciflaaditionc  coada,  nec  cnim  cft  ipfo  iurc  nulla,  quando- 
quidem  coafta  voluntas  cft  voluntas,  1.  Ci  muiicr  D. quod  mct.  c.iuC 
Voluntariuscfta£lus,  licctnonfpontancus,  vt  aiunt  Philofophi,  Ad 
hunc  modum  frulbaconcraiium  &  foluuoocm  cius.  vulgo  qiLciunt 
ind.U.&l.8s. 

N«»ri|»n-     Sicuciauccm  diximus  harrcditatcmpro  partcnon  poflTc  adir^fimi- 
j^l^     litcr diccs  pro  parce  non  rcpucLiari.  Vcrumhi^c  duain  hocdiftcrunt» 
quodaditiopro parrc  noneftnulla&irrica,  (cd  cfifedum  Habct ,  at- 
quc  in  coru.n,dclacx  h^icdicaci  obligacadcunccm  propartv  [»,iic  ei  no- 
ccc.  Acquipro  partc  repudiac  hxrcdicaccni,nilagic>.non  valcc  calis 
tcpudiacio,nequectiamrepudiantinoccc,necimpcdit  quomuius  ab 
ca  difccdat,  &  iatotum  adeac,  vtnot.in  1. 1. 1.z.  1*  Sifohis,  80.  m  prm- 
cip.hoctic.  &  in  !.  Quidam  clogio,  C.  dciurc  dclib.  Sacis  perlpicuum 
'ASre!>0-  cft  rcpudiationcamittihxrcditatcm  ,.ncqueadcam  rcgrdTum  clTejL 
iisim  ^  ^.C.dcrcpud.h^red,  Qupdftriiftcaccipicur  dcfola  defunt^i  hxrcdi- 
JjJJ*^*  tatc,  nondealiacuicratillerucccfrurus  fi  vixilfcCjquamuis  pcr  eur^, 
Ifiii,    Icupcrillius  rcprxfencacioncmh3:rcspofteaadcaaih^rcdiutem  vo^ 
cctur ;  quo  modo  vulgo  dicimus  nepotem  ab  aui  h^ceditatc  non  rc-  ' 
moueri,licctpacris  pr^mortui  hjcrcditate  abftinuerit.  Et  fiUam  quac 
rcnuntiauitpaternaehxreditati,  non  tamen  rcpudiaftc  fratris  poftea 
dcfun^  fuccclfionem  ,  quamuis  a  patre  fic  profcda ,  mutationc 
pcrfonac  fit  aha  hjrrcditas arg.  1.  Per  procuratorcm ,  90.  hoc  tit, 
Adrepudiatamh^rcditatcmncmorcucrticurnccrcftituicur  amphus, 
nififitminor25.annis,tit.Cod,  Si  vcomiifam  hf  rcditaccm  vcl  bon. 
pofT.acq.  Scilicetrcbusadhucintcgris,fimultorum  ftatus&polfefiio 
inde  non  conturbentur aut  cuertatur,  ex  l.  Qu6d  fi  minor,§.Sc?uola, 
J).dcminor.l.vlr.  C.dcrcpud.h^red.  Quo  cafu,ctiammalcpofitano- 
.  lebatrctra£kariTraianusIrap.apudPliniumiaEpiftolis,adquodIu- 
•   Aces^maximcfuprcmi  refpiciunr.  Maioreciam  hicrcftiruendus  crft 
^ner^us  repudiacionem  quam  dolo,  vi  &:nieru  feccritvvt  fup.  di^um 
ifcftcxcitulisdedolo,  &: arg.l.6.1.85. hoctit:  lurccittili luushxtes,quia 
BCcd&siaserat,  abftincrc non  potcrat.  lure  Prartorio  poftca liciiic» 
iM  £abikintterit9  poteHabilentionem  poftca  icuocarc » quia  rcs^  de 
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facili ad primam  oacuram  rccuriic :  licquead  rcpudiaram  harreditatem 

rcucicccur,fircsmtcgracfl,dj.  vlc.  C.dcrcpud.ha-rcd  Quodfujcacis 

iusfmgulareinrcpcccndahxrcdicacc  rcpudiata,vix  hodic  obcmercc, 

nam  ciedimus  lufhniano  inNoueilis  ibicacis  prxrogaciuas  reiicicnci. 
• 

DEIVRE  DELIBERANDI>ET  DE 

BBNBPICIO  INVENTARII. 

^RACTATVide  acquircnda  &  omicccnda  h^rcditacc  lufli- 
nianasin  Codiceadiungic  &:^dmircec cic.de  iurc dclibcrandi  • 
&debenefici#ini]cmanj :  nam  (jrpiusliaetedcsfpacium  dcli^ 
berandi  pecunr,  vcnmi  adeanc  Aecne  dnbiao»  iitceefiionem,  vt  cA  in ,  , 
§.ncque,^  V  bi  glo.  Inftit.de autor.tttt.  EleganterMattjalis Jib.  ti. 
Non  ifftordt  wus  quod  ft  Jitcceiere  Msero^ 
Ndmjitd  qm  mttiturixfndcrdfeirrepottft, 
£t  te&h¥0ikva,I>elilenirtsdliMUi%  quafi  delibcarC}  rcuadlibtam^  ad  -  • 
ibterem ,  &  «d  libeliam  expendece»  quale  qnancomque  fit  pondus 
hacredieatisclelat^.  Tamea  in  veceri  prudentia  ius  iftud  delibenindi 
fbitiocognicum.  primo  (etui  proprij  inftituci^ecantneccfiatij  &inuict 
n^redes  confimilicer  vt  fiii  bsredeS)  f.neceflarius,  S .  fiii,  Inftit;  de  lue«   •  • 
xed.qual &di£ I.Nece&arijs, hoc  cic.  Extranei  quoquc  haeredes  fi' 
£nc  nimiliz  emptores  per  as  &  Iibram,vt  eft tnprincip.  tir:  de  teftam. 
iil  Inftit.  FruAra  deliberarenran  hzreditacem  iemel  ica  cmpcam  acte* 
ptent.  fi  pcr  aHud  teftamentum  fint  hxredes',  hoc  publicari  debuic  ^ 
incntquinquc  dies  a  morcc  teftacons,cicQucmadmodum  teftamentl 
ap c  riantur,Deb6ntqae  icripti haeredcs  ftacim  vekidirc, v cl  r epudiare: 
idco  iiepe  malebant  tepudiarc ,  ne  incogn Irx  &  damn ofx  hiercdttati  ' 
alligarentur,  idco  (iepc  defticucbantur  ceftamenta  dciicientibus  ha?-i 
ledtbus^qobd  Romams  probrtim  &  iniuriofiim  crat.  Hocquc  vc  dc- 
fiigerenc,  ccflacor  harredcsinfticucbacpercrecionem-ytriplici  modo.  crttimk 
Vnta^yTitiiuh^resefioyCernitoqucmdiebuscentMm  cum  volucris  &  po-'^^[**"3 
tucris ,  qd^  tec  crccio  libcra  Ciceronf,  hb.  n.ad  Actic  &  iib.  i.  de  leg. '  * 
Jh'inimirumlev/iti(^ltemsli<jH4m  UberAm,  aut  AiigmifUimpiAm  cretionemres 
ipfrpgJhUt;  Grammacidleguncibi  noniCretionem,  Ccd  CeJ?ton€m,LcffL^ 
£tx  leponmit  0«rio»im.Secund6  ijs:veri>is  ririi»  cfto,cemitoqlic 
ija  dicbus  100.  vcl  50.  &c  proximis  quibus  rcxeris  potcfifque ,  nifi  ita 
crcneris^exhsBrcs  d^.iJli  dies  cranc  vtiles ,  currcbaocque  cantum  a  die 
/cienciae ,  &  ijs  tanffin  dicbus  qmbus  hxredicas  ccmi  poterat,  nefallis 
aealijsprphibicisndn  cemcbatnr.  Dicjturcrctio  vulgarisab  Vlp.in 
ticulis, C2Z.de hacCic.i.dc Orat.  Facidm ve incrchontlws folet,de  quibus 
fiiJmfoiirofK.  Gtamniacicilcguntt  ^,^^j^^J^»  lureconfulci  Icgunt» 

.pddd 

^  Digitized  by 


DB  AC<iyiRENDA 
eNthmhml  vc  nottt  Dntt.  Quc  (qaiainfenritiii)  Cv^tkok  CatajiC 
ad  eam  Vlpianilocuin»  &  autirarc  cribuereHocomano  cuncaiiucOyM 
pofleainiimdKfimo.  Tecci&ficfiebaccretio,7iMi»^Mme^^ 
in  diebiis  velioo.  vel  $o.  vel  cot  proxioiti:  Si»o»  creueris  tsAerts  ^ 
Dicicur  Vlpiano  credocondntia»  qnoniam  dics  illi  ibcim  cediuici 
morce  ceftacoris.  Igicur  incra  dies  cr^onum  debbecabac  b^cres  an  a» 
direchacredicacem;  quod  (iadeat,  vcebacurverbis  £f  fbrmulis  folem» 
nibuscrecionttm»ycfupriimonul  Cernere&adire,  crecio  &adicio. 
jtiondifireranc,necbene4quiburdamreparancurinl.Adus,D.dereg, 
iur.  Cibn  aucem  crecio,acfi  vis^  ius  deliberandi obcinececfblomin  co» 
ftamencarijs  hgrediracibus,  nominadm  rcilicccexprefsacrecioncjper 
,  Ceftatorem,  vtdiximus.  EaverononexprefTa,!!  velex  cefhmenco^. 
▼eiabioccflatoruccedendumellec»  nemo  (bdmadire  volebacinco* 
gnicam  &  fufpe^bm  h^rcditacem ,  eamqueidcirco  repudiabac  pocius. 
EadecauiaPr^ores  fupplendiiurisgncia  ius  &  (patium  deliberandt 
petentibus  dare  cQepemnc,  vceftin  cic.dei11redeliberandi5i1b.a8.Di* 
ecA.  Qupdluftinianos  aliquancnm  mncaiiicinpeddone  ^cempoco 
dehbenmdi*  necnon  in  iore  9c  radone  intiencadj,  dc.  Cod.de  iure  dc^ 
lib.  &  maxim^in  l.vlc.  eius  dt: 

De  qua  re  dicendum  eft  poftquam  hocpr^fcro,  ruccefTorium  e^ 
di£lum,  rempu(queadeunai  eo  definicum,  difPerce  a  citulo  &  craSa« 
cu  deiure  delib.Succcnbnum  edidum  eftiuris  pr^  corij,  incrodudhim 
a  Prf  coribus ,  pro bonocum  poflciroribus,  (qur  funt  cciam  iuris  prp- 
•  Corij )  gradatim  dcfcrcndispergradus,  &  per  ordmesreu  ftirpes;  ni- 
mirUm  primis  (eu  proximisabftinentibushxrcditatejfequcntes  in  gra 
du :  quo  emcnfo  aHj  io  fequenci ordine  vel  ftirpe  admittuntur :  incra 
annum  Iiberi,intraioo.dics  cactcricxtraneirhoc  qua/ialiquod  tem* 
pus  delibcrandidaturipfoiurc,  ctiam  non  petenti,  daturqucpro  bo- 
norumpoiTcfljonibus:  quodnocftinifto  iuredd[ibcrandi,quiadatur 
cantdm  pctcnti,daturtantum  pro  hxrcditatibus  iuris  ciurhs,  (iuc  cx 
Ccftamcnto ,  fiuc  ab  intcftato  dcfcrantur  co  modo  quem  rcripfimus. 
Hic  Pr^torccrtumtcmpusaddclibcrandumnon  prffiniuic,vtinruc-( 
ccflbrio  edido  fccerat,  fcdpctcntiiusSc  (pacium  deliberandi  concc- 
dcbatproarbitrio,  nontamcnminus  loo.dieMim,!.  I,  D.  dciurc  dc- 
hb.  Quod  obferuatur.atqucinftantibus  crcdjtoribus  &:  iis  quoruot 
intefcfl:,iudc:Jharrcdemnonadeuntcm  &:  protclantcm,  lubcbit  dc- 
liberarc  &:adirc  vclrcpudiarc  intratempus  iu4ds  arbiciio  dc^nicn-. 
dum,  vcnot.  in  1.9.  C.dcjurcdclib.  w 
tm^     Hicnon  impcdiuntquinadiri  poflith^reditas  vfqucad^o.annos: 
^^^^*  vtpcciciohfrcdicatisnon  coiUturniC  30.  annisl.4.  C.Q^ib.in  caufl 
iir«r.     ceflT.  loDg.  ccmpoiis  pc^fcripc.  ft^adido  v ciiu&  adcuAdi»  l  licc^  C. 
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litt  dSelsb.  Qoc  lex  glolEs  inceiiiEeowi  conciiibatttr,  dum  variepucac 
canicant^Un  vaieceln  hacrcdltatibos  iitris  Cioili^  non  in  iiicceffioni* 
bosinrisPrctocij¥dbonorampafleffionfl>iis»quonia  hgpeci  debeat 
inttaanniun  a  libetis:  intca  loa  dies  icoBteris:  Sed  hoc  cancikn  ea  1. . 
fignificari^qttodproxiniiintd  id  tempos  Mete  debenc  bonornm 
poiieffioneniyacproxiinisnon  pecencibus  lcqueittesineo  giadu'  pe. 
teie  fimiliter:  ac  expedtco  gcado  ieqQencesin  ordine  ^idmitci  incca  id 
tempus  j  Bc  ficirefiiccel&onemde^iadoin  jcadom,  de  ordine  in  or^ 
dihem.  NeucrisaucempecencibuSydinacevrquead  jo.annos  ios  ad» 
cnnd«  ficpecend^  h^reditatis^atquebonocompoflipffioiiis.  Namio^ 
nsQuilis  &turisPrxcorijnic€elBonespec«quac«iimc>inaxim^inIu* 
Ibniani  nouellis.  Alij  vec6  ciadnnc  d.  1.  lice^C.  deiure  delib  Jion  ob- 
tfiaereinraohzn^de^quiaipibioreiic  hsercs  fine  adirione:  £ig6(in- 
qoiont)  adicioni  conciaeum  non  przrcribicor»  cilm  ea  non  indigeat» 
cuin  pcrpecuo  adeac,  ex  glo.  In  1. 9-      cibn  in  anriqui  oribus>.C.  de 
.  iure  dchb.Sed  hoc  nimis  ieue  eft,  quia  omneiiisprcicribicurcempore 
longiiTimo^L  ficuc  C.  de  prxfcripc.  longifs.ccmp.  Non  minus  leue  eft 
quod  alijpucancd.  l  licec,  dcbere  mceUigi  cancom  de  hsredicace  iani 
sMlica,  vc  50.  annis  przfcribator  contcahcredemqoiadteric:  pucantno 
poffe  iacelhgideip{aadicione>quiapra;rcribinequeac»  qnafi  fit  mera 
facul  tas  a<^eundi,  &  qu2  func  merx  faculcacis  vfucapi  nequeanc,  1.  via 
publicam,D.de  viapublica.  Sedidbrocardicu,  de  viapubhca&dcvfit 
cius  acfimihum,k>qaitar«non  de  fiiculcate  &  vfii  vd  iitre  ad  rcm  pri-, . 
.uatamduncaxacpercinencetcalisenimiaculcas,  caleius,prfrcribititr. 
Coceeci  fucilia  hic  admifcenc>de  fuccefrorio  edido, vc  fi  proximus  non  . 
adiericincra  annos 30. fequens in  gradupoftadirepofficincrafequen-  • 
Ces alios  50.  annos,  quomodo  de  gradii  in  gradum,  de  ordinein  ordi- 
Bcmadcundiius&:faculcasprogrcdicturinannosmilIc,quodrefuca-  ' 
tionc nonegct:  vtnecillud,filiumhajredeminftitucum  quiintraan- 
-nos  30.  non  adiit  cx  tcftamcnco,  poftcapofTcadire  intra  fequcntes  a* 
lios  30,  annos,cx  capicc,  vnde liberi, zc  Doikcz  cx  capite,  'vndelegitimiyQc 
vfqucad^o.annoscompctcrcciusadcundi:  qug  nimisl^^uiafunc. 
lgicuradicio,cretio,inimixcio»ius  U  £iculus  adcundi^  imnufccndi^' 
.finicurlongilfimo  cemporc. 

Non  tamen  impcdiuntur  legatarij  &  crcditores  ha:reditarij,  quin 
ftacimadelacahjcrcdicaceconucnianchxrcdem  taccnte  &:nil  gcren- 
tcn3,  vtdeclarec,an  vcIicadIrchaE:reditatem,cuidubicanti  &  tempus 
delibcrandipctcntijiudcx  ftatuccmodcracum  tcmpus  dclibcradi,  d.l.  T^^m 
5.  C-deia  acIib.iuredigcftorum,non  minusioo.dierum,tic.  D.  de  ^^*»»;? 
iure  dchb.  iure  cod . nouem  menfes,  fi  a ludicc:  annus  vcro  fi  a  princi.. 
fe,  vc  e&ini  vk.   Schxcquidcm»  C,  dctu.dcUb.  Moribus  quoiun^ 
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dim populorum,  cemj)us  dclibcrandi  cd  (antum ^o.djcruro.  Apii4 
alios  iudcx  daci^.vcl  3o.dics,aliudue  ccmpus  exboni  viriarbicrio,arg. 
duStx  1. 9. atqueperillud  itpacium ha^es inccrimlcuflos  quidam  &  ad- 
inini{lracoreft,acque poflcnbr rcrum h^redirar  arum,  vcnocanc  om- 
'HCS,Dd.cxare.legis  vlc.  C.dciurcdclib,  &:cxtic.  Dig.dciurc  dclib. 
excipe,  nifi  oblongiorcs  moras  &  fufpicioncm  aliqiiam  adhibcan- 
turcumeofcqucftn  vclalij  cuftodcs,arg.cic.  vcin  poiTcfr  Icg.  tic.  de 
damno  infciftoj&fimilium.  Quodfiintra  pr^finitum  delibciandi  tc- 
pus is  h^res  filuit,  ncc adiuit nec repudiauic,  lurc ciuili  harrcs  efficicur, 
d I.vlt.  fin  autcm,  C.dc iure  dciib.  lure &  vfu  forcnfi,maximc  Gal- 
liarumnon  vciquc,  fiishfrcspIancabHinuit  a  rcbus  h^reditarijs,  nil 
oamino  gcflit  nccattigic,  ncc  vendcndo,  ncc  locando,  ncc  pr^dia 
colcndo ,  ncc  incolcndo  vcl  ruftica ,  vel  vrbana,  ncc  rccipicndo ,  ncc 
folucndo^nildcniquc  proh^rcdc  gercndo,  vteftin  §.  vlt.  InJdit.  dc 
h^ncd.  quaht.  propter  rcgulam  gcncralcni ,  Ntmo  inuitus  h^resejl^  cxL  • 
Ncc  cmerc,  C.  cod.  tit.  Adita  vcro  h^reditate,  h^res  cum  omnibus 
alijs  fuis bonis  obhgatur  oncnbus  h^reditarijs,  I3.  D.  quib,  cx cauf. in 
polF.eat.  Qnamuis nihil  (it  in hjfrediracc, quamuisdircpta  &:cxpilata 
fucric:  cxtraquam  i\  hoihumimpetu  dircptacfict,  vcnoc.im  1. 10.  C. 
.•**^^cod.tic.  Vcrum  quia f^ipifiirnc  hoc  dchbcrandi  tcmpus  necfccuros  fa- 
.^,  ^Tcdcs,  cmergcntc  poft  ^realieno  quod h^reditatis  tcmporc  latr- 
bat,  lufHnianusrcmcdjumattuhtahquotmodis  rputapcr  dclibcradi 
tcmpus  annalc,  tum  pcr  rcmedium  de  improuifis  dcbitis ,  cuius  vcfti- 
gia  cxtant  in  d,  ^ .  fcicndum,  Inftit.  dc hv rcd,  qualic.  Et  cum  milinbus 
iurc  fingulari  datum  cfiec,  vc  adica  hfrcdicacc  non  tcncantur  vltra 
vires  h<jrcdicarias  cx  rmpcratoris  Gordiani confiitucionc :  Hoc  lufli- 
nianusporrcxicadcoeccros,  fiinucncarium  &  dcfcripcioncm  folcm- 
.  ncm  rcrum  ha:rcditariarura  fcccrinc,ijs vocatis  quorum  intcrcf},iuxra 
'  formamcraditaminl.vlt.C.deiiicedelib.  Qux,quiacontincc  plcra- 
quc  aoutudignii&nay  nobislegenda  $c  explicanda  cfl. 

.    AD  L.  VLT.  C.  DE  IVRE  DELIBERANDI, 

In  verba  »     ^  «MMrem ,  &c. 

T  L I T  T  «  v  s  veriSj  puUko  iacramen to  deuotis,  patrig,  rcipu- 
blic^,  prindpi,railicarem  openun  prf bcncibys  in  holiico ,  in 

 caftris » in  ftaC}iiis,R.omanimi  its  impensi  £iuit>multaque 

priuikgia  ialkduUic »  vt  eftinrtitulis  de  milicari  re(bm.  Kam  i  l 
^y^t^  Cttccla  &<ura ,  aliifque  monenbus^xcuiantor,  vc  not  in  1.  Ab  a^mmj- 
f''*'  *^"'  ftracionei  C  de  leeac  De  quo  bodie  ambi^itur,  quia  id  daturo  eit 
R.omanxmiltti£  di^ntusi&mentis^quxaoaieceUanc^vc  vulgo  DD. 
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aiunt.  Et  tamcn  arma,  cqui,  oruamcnu  militaria,  impcdimcnta,  fli- 
pcndia,  pcrronx  mihcuni  ad  caftra,  in  cailris,  c callris ,  &: circa cxpcdr 
tioncai  vcrlancium,qua:quc m id  fpcftant capi , rccincri ,  prchcndi  dc 
duci ncqucuntpro  ciuilidcbito,  DD.poftglo.inl.Nepos,D,cc  vcrb. 
iig.l.Commodis,  dcrc  lud.  IahinS.itcraScniiaiia,dcad.ldcroms  dc 
iis  qui commcatum,  pccunias.  Sc alia  Tu&lidia-excrdtui  important ,  cx 
IScmpcr,  D.deiurcimmunir.I.i.  C.<doiiaiiicullib.n.  Sic tcilamcnra 
ixtilitum  vaicnt  quamuis  non  finc  fblemnia^  dimiinodo  deeorum  vl- 
timoiudicio  quomotiocumque  appareat :  iis  vagina,  cniis,  clipeus» 
puluis>  ianguis ,  digiti  ruut pro  ililo ,  pugillaribus » ceris,  atramenco, ' 
pro  tdlibus,fignaculis,  (ignis&  fubrcnpcionibus.  Contra  regulas 
iunsarqtieformuias  hanredes  in^tuuoti  vd  non  inflitttuntj  fubilitu-* 
unt,  deltituunt ,  lcganc^  iiddcommittttnt,  pro  partc  teftantnr ,  pro '   .  . 
partenon  teftancttrjad  tempns,  ad'diem,  in  partcm :  Denioue  omnis 
•nilituni  vltima  voinnos  quoquomodoemHTa,  valet»  modo  ^tfirma, 
xata»  ic  certo  iudido  pronuntiata»  ialtcni  comi  duobus  tdhbus:  icgi- 
timecnim jprobari debct,  §,  planc ,  Inftit. demil. tdhm.  Et  icgftima  ' 
probaiiodtdaorum tdHum,'i.  Vbinumcrus,  D,detdtib.  Acieiiiter 
nimis  Gracco  morc  Tbcophilusin  tic^lnftit.  dcmilit.  tcibm.  dixit  vci 
vno  teftcprobarimilitis  tdbmcntum.  Neccflcnoneft  rogatos  efle 
tcftcs,  vtinaliomm  tdhuncntis  requiritur:^  vulg^  fbren(cs.tradunt 
iis  populis  qui  moribus  &  conitictudihercguntury  npn  iurc  fcrjpto> 
rcftes  rogatos  in  tdbuncntis  non  rcquiri  ^  quia  fcripu conTttctiido  u-, 
les  Qon  exidt  nominariot»'  Ite^'  (blius  milicis  manu  GiBaua  teftameiw. 
cum^fine  (ubfixiptidne,fineptx(enai  teftium  valebitjctiam  iurc  ciuiir» 
nccnon  moribus ^  qttandoquidcm  iis  valeat  teftamen tum  olograph u»  . 
vidciicet  icripcuin%nimu  tdlatoris,  &  iiibicriptum  vei  fubfignatum' 
cius  proprio  chirographo ,  (dlicet in  Paganis,  ^|un  in  militibus  foh 
icripcura  iine  chirographo ,  vd^iblum  chirographum  (inc./cripmra 
{uffi<;erct,  quia  teftamenmm  mfliris  aliquid  iingulare  dcbcc  feinpcr 
haberc  prxtcr  Paganoramtcftamcnta,  iatirquecfl  dc  milicis  volun- 
cate  quomodocumqnc  conflare,  titulis  omnipus  demilit.teftam. 

Hocteftimcntimilitarisiingularc  ius  obtinet  cantilm  ciiim  milesr  MHkJn 
edin  expedirionis,bcIIi,pr3dij>  &hoftihs  incurfionis  ncccirir.irc  vdf^^menti 
angu/liaxin  procinftu,  inapparamadpugnam,  in  hoftico,  in  caftris  ad  ^2*^ 
iioHcmpoficis,  vtcolhgitur  cx  vcro  &  natiuo  fcnfu  tituli  de  milir.  («11»^ 
tefiam.Inilic.       Ccui  Plutarchus  in  Coriolano  adflipulaturj  dices 
m  progndu  ficri  folicum  nuhtareteftamencum.  Qu.uc  hoc  ius  te(^.> 
znefid  non  h.ibcbunc  miiices  qui func in  adtis  otioiis  &  cxtra  hofti» 
cum  feuconipe€kum  hofb'umponcis,quKj^nc  in  flatiuis  vel  iedetiSy  . 
ptxEdiis  >  ^tftittis  vcl  hybecnis,  fcdibus,  v  tpabct  kdio  v  ulgaris  in  in-» 
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Itic*  dcmilic*  teflatn.  melior  oiuin  nooa^  ^Mm.fdtu^  JUis,  (Qsrnifon^ 
Mtdtn,  L  nulices»  Gi  deEpite.  «ndieiic.  Vc  nec  ftaiionanj  milices  qiii 
adqotetem  popdacimn,  rd  Pronincisyvelregui,  aliincmr&recineii. 
mrmmftriSyVibibus,  pr^fidiis^ftadonilMu.  lis  ceftameatorum  fi>lem- 
niAAoncemiccnncni^qiiia  nonionc  in  pcodnAate  inlioftico»  po^ 
Ibncqtte  vccoeccri»adniberg{bhmniaccftamentonim.  Qoodccrcius 
ac  Tecitts  eft  inxca  vecuftos  gbftacoces ,  qttamuis  noni  concianum 
lcripfetinc.     Quinim^  licoc  non  mfles»  hoc  cft  miliciim  nttmens» 
non  ad(ctipttts ,  nec  (kramcnco  militah  obligatns»  6c  camen  pro  pa- 
a:ia,pr  o  principe  dimicansin  exer  cstu»  fle  in  acie  Jecalitec  vulnetatui^ 
poteft  ibiiure  miiican  condececeftamencttmfineiblemnibus,  exle- 
ge  vk.D.  de  milicceft;  de  quo  vide  Scnacttfconfulca  duo  apiid  fopo- 
nem  areitographum  cic.  demftam.  Ex  eoquod  dicicur  iure  miltcari 
niiMTO  ceftamencamTOnpermiliccminprocinduflccxpedicionts  anguftia: 
mmncmf^-  con^equcns  eric  vaiere  ceftainencum  iUttdnttncapacittum>duobus ta- 
^''^    ciiin  teftibas  idoneis  probatfi,  vc  notac  Harmenopaius,&  notant  Baii 
*  lica.  Imo  vno  untuteftefinioiittcredai^Theopiiilocredas.eaqi  luris 
Cittilis  £encentiam  certiifima,  mintm^  apu  d  Gallos  euettet  cdftittttto^ 
qttaeprobationes  teftinm  nonadmittit  rupralibcUasceatttm>hic  enim 
pecuniacercanonpedcury.itemqttimores,ccftamenca  cantum  fcripta 
yidentttcadmitccrc,deiurecommuni»  &  ordinarro  tancum  intclli- 
guntur»  non  defingulari  &  extraorduiano>et(iforenres  nonnuUiad* 
dubitcnt.  Non  tanieninficiond  rcftamentummilitarerubiici  querc» 
beinoffiaoiiyVeUegiFalciclixfihzredicacemlegacis  &  donis  exhau* 
fi^trf^i*-  (entrupcaqttamiuremunicipalipecmiccitur>nam&  Accuc£  U  Bart 
^ly^^^  inLceftamenca»C.deinilic.ceftam. exiure Authcticorum notancho* 
jniHiam,  ^i^^iQg^qujgyQliiii^  qqerelam  inofficiofi^&i^alcidiam  non  ob* 

cinere  contra  militi|  teftamencttm.  Sanc  dc  bonis  Caftreniibus  &  mi* 
Itcaribus  miles  in  procin^u,  in  ade  hbere  difponec^acque  vni  cx  fra« 
cribus ,  cognatis ,  amicis,  omnia  rede  donabic ,  citra  metum  querelap 
inofficiofi,  vel  Falcidiat,  arg.  legis  vlt.  C.  qui  tefiam.  fac.  polf.  miins 
his,  quac  plurima  congerunc  Interpreces  noui  &  vetufti,  an  c\uxm. 
xela  inoffidofi»  &  Faladia  vim  itiam  execccac  conua  milicacc  ccfta-^ 
xnentum. 

rj^^'^  Prarrer  teftamenta, in multis quoque fingulare ius  militcs  habenc^' 
ttrnnfri-  &  ficilc  reftituunturadueifus  pracfcriptiones,  amilTioncm  (mx.  rei  Sc 
mitff4,  fubftantiae,  &  iuris  ignorantiam,tit.  Cod.  dc  reftitutionibus  militum. 
LreguIa,D.deiuris  &facignor.n6tamevteis  quidhccatfacere  cocra 
legesjvel  ea  facere  qua:  legibus  veuntur,  vt  donare  focarijs  fuis  1 .3.C. 
de  donat.  int.  vir.  &  vxo.  nccnon  fpuriis  &  nothis  fuis,  &abjs  quibus 
donace  pcr  lcgem  Acmoies  vecicum  cft.  Sic  m  1. 5.C.  de  miUc  ceft.  mi- 
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les  donat  incapaci,  qoi  ncquic  capere:  Excipc  nifi  lcx  prohibcat  nomi^ 
natimdonationcjvcin  £ocariis&  (puriis&aliispcrronis  prohibiris,id 
c(^er  lcgon  velflatutum  a  donacioneremotis.  Quidam  glofTarores 
inodcrniadtit.inflit.  dcmiiic.  tcfbm.  intrcpide,ne  dicam  impcriti 
dicuntiurc  Galliarum  abolicaeircpriuilcgiaceflamcncimilicans,  atq; 
iniis(eruaridcbcrc  folcmniaquxcraduntur  perconfuerudinemejus 
regionisinquamilcsccflarur.  Concrarium  habencfupcriora  decreta, 
Parifienfis  &  Tholofani  Scnacus,  poft  loannem  Fabri,  in  cit.  inftir.  dc 
miht.  ccftam.&  in  1.  i.C.  dc  iur.  &  fadli  ignor.  &  Stephanum  Bertran- 
di  Gallizlurifconrulcuclariftimulib.^.  Confili^6  ahofquehterarum 
forenfiumauthdrcs.Fatcorcapriuilegiacompeterc  tantum  iuftis  & 
lcgicimis mihtibus  ncmincm concuticntibus,  vt eftapud  D.  Paulum, 
non  autem  dcpopulatoribus  improbis  mifers  plcbis,  quique  armo- 
rumatrocitaccm  non  in  hoftcs,(cd  contra  vicinos,eciam  ipfos  mifcros 
colonos  oftendunc,  vcaiclcx  vlc.Clocati,  qualcs  hodic  multi  funtj  vc 
aic  Panorm.  &  Guiliclmus  Bcncd.in  c.RainutiuSj  dc  teftam.SpccuIac. 
in  tit.  de  Procuracorib.  Angclus  AretjInftit.dcmilir.tcftam.Ioan.Fab. 
indl.i.  C.dc iur.  & facign.  poft  Accurf.inLpen.D.exquib  caufmaio. 
IUi  vtuntur  his  vcrbis,  Hocnota  pro  nofiris  miiitibus.  Aducrtenduni 
eft autcm  Scriniarios ,  Notarios,  vcl  Sccrccarios ,  &  alios  Officianos, 
vel  comitcs  &  aircclasmihtum,qui  milites  comitantur,habci  c  quidcni 
cocccra  miUcumpriuiiegia,noncamen  habcreiustcftamcntin.ilitaris, 
quia  hocmihciinacie  dcpugnanci  tafltum  d.itur,  vtait  Bal.inl.  Scri- 
niarios,  C.dc milic.ceftam.  Hmc  vidcs  cur  hoc  lurc  non  vrantur  cqui- 
tcs  Romam,  Ub.ii.  Cod.cic.  de  equcftn  dii^^nic.vt  ncc  militcs  vcl  cqui- 
tcsordinumnobiIium,n]ftcumin  procmdtu  func.  Acoepto  fcrmonc 
de  milicumadicionibus  nos^c6exic  &  m  h^c  parcrga  dcduxit  id  quod 
miferenuncvcrfacuroboculosmihcibus  &depopuiatonbus  vndiquc, 
domi  &foris,priuacim acpubhcc omncs  Galh^angulos obfidcnttbus. 

Inido  diximus  mihccs  iuftos  &  Icgitimos,  &  adu  vel  rc  ipfa  mihta- 
tcs, hochaberefingularcius, vtadjtahxredicace,  ft  damnofa fit.non 
teneancur  camcn  fupra  vircsh^rcditarias,  quamuis  purc  &hmphcircr  ^^^.^^^ 
nonperinuencariumadierinc,vcaicIuftinianusinhaclcgcvlt.in  prin-  tget 
dp  C.  deiurc  dclib.  cuididoaddcquod  GaUiarummonbusmilcs  rc--^"*'"»'"" 
IHtucnduscftperrcfcriptumPrincipis refticucoriuro:  Nam  &minori 
non  alicerfuccurricuraducrfusaditioncm  damnofxhf  rcditatis.  Idcm 
ius  cx  caufa  iufta  produci  debcc  ad  rufticos,  ignauos,  fccordcs,  mulic- 
rescciamfim{>Iiccs,  qu^pcrerrorcm  &  infcitiam  vcnia  dignam  adic- 
rincpure  damnofam  h^rcditatem^nimirum  rcftituidcbet,?ircsadhuc 
in  tcgra  lit,  v t  de  minore  fupra  di^um  cft,  addc  i .  fcicnduin  tit.  inftit. 
dcharrcd.qualit.  *  »  •  . 
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AD  $.  CVM  IGITVa. 

JEC  verba  (Siuefxajfe^fitte  ex parte)  ad  onines  huius  Icgis 
paragraphos  produci  dcbcnt,adha:redcmomnem  velrepu- 
fgfrtt'lji*t  -^^2^  diantcm,vcladcuncc  purc,veladciintcmper  inuentanu:  vt 
fiA  mmn-  j^^c  omniaprocedac,  {iuccxa(rc,(iucex  parccuntiiinfichxrcs.  Hine 
*****     perfpicuum  fic,  vnum  cx  pluribus  h^rcdibus  poflcpro  fua  portione 
adirc  fub  bcnchcio  inucncani,  quamuis  alii  cohzrcdcs  purc  &:  fiinpU- 
ciccradcant,  quamuisporti&ncmiftiuspurc  &{imphcitef  adire  quo- 
queparacifmt.  Hocex iftal. colligicur.  Ecunienquidam  vctuftiin- 
tcrpretcy,noui  ctiamcontra  cxiltimauerunr,Q«M»«i/«t««*<*^<»'^^ 
totsm  hxreiitAtem adirc  velit  purc  bc  fine  inucncario:  camdiu non  pode 
aUum  fub  inucntario  fuam  portionem  adirc.  Quae  opinioittticoncra* 
ria in  morcs camen  ( vc fit (xpifTimc )  prauc irrcpfic  >  &  in  diplomata? 
Rcgiaquibus  pemiiccicur  hxrcditatcm  adireperinuencariuminbic- 
c^htrti  d3i(cmfcthicchul\i\kyDtmmodoa[imno»MppareMth£resqHipure  AcCm 
f*^}  *'^lhmenUrto  velit  adiye.  Ifquc  crror  adeo  inualuic  olim,  vc  ea  dauutl^ 
^«d4Mi  quami(is omil&in  re^aipro  Principis,  cacitc  nihilominu&{iabinccUiga« 
cur, quafi cfleciuris coii]m.uiis ,  nam  qua:  jTunciurisjCOflMnuitls,  taciti 
infunc  cefqiptis  Principum ,  &  pro  adic^ts  habdntur ,  vc  rcfcn: 
Chaffaneus  in  conruecnd.  Burffl^nd.  tic.  de  fucceifionibiis.  Hoc 
'  aucem  rarioni  iuris  &  f  quicaci  ^^ugnabat ,  cemerarij  vnius  haeredis 
pur^  adcuncis  audaciam,  coeccgros  e6  adigcrc  ,  vc  vel  h^redicatem 
ommn6  repudient  >  yel  eam  pure  adeanc  ,  scriqu<;  alteno  hcredt- 
caria  omniii6  &pure  obligetitur.Quamobremi  conccario  v  ifir  paularim 
ycQcpic  ca  opinio  labe&dari:  pcim^  xc&n€t9U  relaca  eft  cancmo  ad  plu- 
rcs  eiuTdem  gcadgs  h^redes,  puca  &»res  roroce{ti€plures>  vc  ftacrum 
y  nus  pure  adire  volens>  alios  tcac^       inuentarium  adeuntes  repel- 
leret :  Sublacumhoc,  nequeconceuum  hcrcdi  ordinis  feqiipncis,  vel 
hfcediremoriori,  quiproximiorem  h^rcdemfub  tnuencario  adeuit- 
cem»  nonrepellic  exeoquqdpureadire  vuiceamdembzteditacem^ 
'Sicfilinmneposnqnexcludi^  feuxem  fiiiu^fiacris,  iiec  confangui- 
neum,  agnaint  vricpgnatas  tcmorior.  Pofiea  ci^m  in  h^redtote  no- 
^     bili  3t  pacriria  primogei^s  in  magnam  parcem  hanes  »adirct  pcr  in* 
tti»itarium9mino.r  imtidixic  velleie  totamcernerepore  fie  (ineinuen- 
tariOyftacrimqQeexcludereinxca  vulgarem  formidam  re^ipcorum» 
adquodin  przfidjalicogni|ioneadmiiItsseft->iedaIiter  vifumSefiacni 
iuprcmo  Parifienii  ex  cerril  quam  perpccuo  cenec  iucts  &  «quitaris  diiL 
cioli na.  Dcnique  e6 decurium e(b,  vt hacredum vnus (uam porrioneixk. 
adeat  fubiauentario  ^  quamuis  coh^rcdes  fui  adeanc  pure  U  fimplici- 
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tcr,  idque  probatur  hoc§.  in  his  vcrbis ,  Si»e  exaffe,  fmeexpartey  ^c, 
Quar  vcrba  rcpeti  &  rubinreiligi  debcrc  in  §. requenci,  &  §§.  fcqucnc. 
oftenditfcrics  &renrustotiusL  Vctcrcsintcrprctcsquiauthorcsfuc- 
nint(upradi6tj:  rcgulsc  vctcris,abca  ctiam  dcflcdcrc  cocpcrant,  di- 
ccntcs  harrcdcm  tcftamcntarium  fub  mucntario  adirc  volcntcm ,  non 
cxcludiiicgitimo  feuagnato  proximo  non  inflicuto,  qui  purc&:  fme 
inpentariofe  aditurum  profiteatur.  Similiteridquod  vulgo  dicitur,- 
Nonefjelocmnh^edi  ab  inteftatOj  quandtu  ex  tejlamento  h<eres  exiftrt,  1.  In 

piununi,  D.  de  acquir.  hzred.  Ixiceliigunt,  etiamii  per  inuenunum 
adeat  cefiamcnudus. 

£z  verfic.  Similique  modo,      in  iis  vcrbis,  Et  dperti^inU 
i9itt4triitmmtnfi$tmi^Atium^0^,  . 

Raeci  &OricntaIcsiurisRomaniGloiIatorcsnonbcnc  ex 
iis  vcrbis,  /«O^ffr/Wwmfny/ww^^f/W^fjCoIIiguntintrahosmcn- 
ibs  trcs  ita  polTc  adiri,  vcl  rcpudiari  dciatam  hacrcditatcm ,  vt 
quamuisadita  &apprchcnfa,  poffittamcn  incraeostrcsmcnfcsom-^ 
ninorepudiari,  vcl  ctiamadiri  fub  inucntario ,  quimcnfcs  ccdunc  \ 
dclata  ha:rcditacc.  Haec  intcrptctatio  Grxcorum  ( vc  ahac  infinitar) 
repiignatiurispraeccptis,  quibusconftat  harrcditatem  lcmcl  aditam, 
agnitam  &  appvchcnfam  ,non  pofTeamplius  rciici,  vtfatis  didum  cft 
in  Cap.  de  rcpudianda  hxreditatc.  Noftri  autcm  Occidentalcs  iuris 
Doftores  veterese6  traiiuntur  vdutinuiri»  vt  dicat  rcgulam  hic  cife: 
Quod  omntno  debeatadfti  vdrcpiidiaiihzredicasinm  menfes  tres 
'  computandosi  die  auodelatteft,  Tclab  aperds  teflamenti  cabubs, 
ivelidiei}no(criptusiiaBresiac  cfle  apcnas,  vceftinf .  i.  huiusl.  Sed 
^ciiciMacttcexconciariaLSdmiiSySvkCdtmoCtelbm 
i»cqiiidem»inC[iacl.cam  nocacis  fup.  exLS.fcoccic  vbt  lunredicas 
adinit.viqoeadjo.aimos.  Haecommaiionpugnani;,fifingulaiepara« 
timibocaiii  &  feoftacdpianaii:  Pnmftmiraitts  yes^cnluEtdpertiJ^  - 
iii^,Mciairas  eft.  Is  mucogitai^  &ia  animo  babeclueredicacem  amre 
per  jnttensacittm,  id  ncece  dcbecintsa  mcdies  tces  a  delata  h^redtcac^ 
poftitfod  cemptts  etnoaiicebit»namiiicl.benefidiuDinaencartj  oi- 
.meftri  (pario  condadtcitir  ac  finicoi:  Qnt  eo^^diao  oon  volc  vri 
xncra  eos  cres  meniS^neceCfam  vult  pure  iuereditarem  adire :  liocpa« 
docenictnr  eam  omiccere&  repudiare»mod6  nil  genericincerim  pro 
teicde.  Dchtqtielisrcs  qui  ibacnit  adireper  inaencariam ,  auc  repa- 
diarcj  iwcfidicincmeos  cresmenies:j>o^eanon  gaudebichocbene 
ficibyQeque  eciamrepudiare  poceric  uincica  illudcempus  gcfiericpro 
iuerede.  Qtt6d  &  nilplaad^c^I^dc^cilicebic  rcpudiace  eciam  poift  cns 
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,    illos  menfes.  Solum  cempus  non  cftmodus  induccnda:  adidonis^ 
Nemo  cjui  ntlgefitt^  h^res fit  muitHS ,  Nifi  vno  cafu  in  iure  ciuili,  cum  pcd- 
tum  deliberandi  ccmpus  elapfum  cft,  ^  .fin  aucem,hac  1 .  quod  fup.  aiti- 
'  gtmus.  Ediucrfofi  vclicpurc  &fimpIicitcradirc,hoceihcctpon:trcs 
illosracnres,  eti.im vfqucadjo.annoSjd.  1.8.hoctit.  Nifi petcntibus 
crcditoribus  &:  icgatarijs  ludcx  ei  prarceperic  Yt  intra  mpdcratum 
tcmpus.ideat  velrcpudictl.^.hic 
utttnta.     Ncmine  autera  fic  inftantc  cilm  hsrcs  vacuara  adhuc  harreditatcm 
nrnn  jit  rcpetit  pod  annum  bienniura,  aut  longius  tempus,  an  pofiTit  eam 
JJ^^m^ccrncre  pcrinucntariura?  Hocqmdaraamrraarunt,  cftque  vfitatura 
'  quiburdammoribus,tefteSaIiccto,qucra  vfimihodic  magis  rctjne- 
musjtamctfirepugnethuiclegi  quxbeneficiura  inuentatii  dac  tantii 
intra  illos  tres  menTcs,  pofbea  non  tribuit.  Sic  paffim  videbis  a  con* 
(uetudine  &  motibu^:  ptobari  glodas  m.igis  quam  texcum  ipfiim  lcgis, 
idque  in  iure  Canonko  frequens  eft.  C^od  actinec  ad  d.  I.  Scimus,  f . 
vlc.  C  deino£  tedam.  Oiuerlaibifpecies  e(l,nempe  dequxrclainof- 
.  ficipfi  ceftsunenci,  quam  Vulc,  nec  camenpoceft  pioponerefiltus  exhf^ 
redacus,  aqc  practericus  ^  nlfi  prids  hnDedicas  fiiecitadtca  per  hxredem 
.  IniHpicum ,  qui  fi  hoc  negiigat ,  vc  quzfebmmorecur  avc  impediat, 
cogendiis  eft  a  ludice  adire  veLabftinereiDcea  (ex  men(es,  vc  quxrela 
.pomcincencari.  Iceminl.  &haccqaidem»^acL  Haeredi  cempus.iLd 
ddibecandum  pecenri  ^  a  ludice^bncurnptt^  menies:  4  Pcincipe  ver6 
dancur  meaics  dnodedm.  Hzcigijnir  tancdm  vm  fimc^  poa  coa- 
traria. 

■  *       .  * 

^  AD  «.  SIN  AVTEM. 

NvBKTAKiVM  drindexrerom  omnium.h(redicariacum[ 
debecmchoarMnctadies^o.  quiqaidemin  6icce$one.ce(la^ 
fenS  mencatia,ceduntabaperris  nbiitis:  hoc  ver6  incra  quincum 
dtem  k  mbrce  celhcorisaperiri  debehc,ricalis  qaemad.  cedam.  aper.  ii 
h  ^redeabience  apercf  foerinc>illi  )o.dies  ceduncadie  qaoiciuicaper- 
%i ti^"  quod  iure ciu£  non Itcei>ac  cemeceh^cedlcacem ance  aper* 

«wAmi  tas,  id  eftpublicacas  in  iiir^'cefta^enried>ulas:  (edcoacri  luftinianuf 
•voiuicinl.  vn.  G.  decaduc;tdl]end.addeigitur  quodfinondumj^per' 
cisabulis,  aditaGth^lifedtcas^  illi^o.  dtes  cttrcenc  ab  adirione  £ida. 
Aidunc  Inccrpretes  poft  Salic.  eos  dies  cucrere»  a  die  quo  h^res  iac 
ddacam  h^cecucacem,  quoque  adirepocuic»  U  finecaula  diihiliei  In 
fucceflionibiis  abinceftaco  cutuimodi  fimcomnes  iisGiUianim  popu- 
4is  qui  ius  icriptum  ttonot^uanc  pro lege»  numerancttr  a  die ,  q uo 
h^res  (ciuicdcbcam  efl^bf  reditatem:  neque  bk  ben^  gloila  cpquic^ 
adiripfiemprii^s  ^adaun»,  vt|Q.  d«es  cunant,  ncjue  id  probacur  ex  S* 
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Si  vcr6poftquaminf.  hacl.  vbi  gcneralicercantumpcrnarefcrcurin. 
uencarium  non  faciencis^  alioqui  dire^e  isloais  pugnarcc  concra  huc 
$.  quod  piffumi  non  dcbec.  Cum  auccjnii^cl.iDueocarium  conHci  Qc 
pcrfici  rufHciacincracresmenfeStacbenefidiimlioc  negecurpoll  crcs 
illos  mcnfcs,  $.Ci  ver6  poflquahacl.nuquidin  ca^hofas  i.&cis  quoqi 
/icinuccariu  perfici  incratres  mefes^liQCtincia  dKsiUos  50.^6  fucric  in- 
choacum»  hocfi  affirmes  ddeiidiisenciftes.  quiprzcipitnominarim> 
vtintraillos  triginu  dies,  h^ces  tefteciscieadireper  inuencanum ,  il.  B,nJ*it 
ludqtte inc^tfacintcaeos  dies,  poftca  ver&id  ei  non  Jiceat  Quidam 
incerpreciimiceaccDdilcedencpsconcrireDUttni;»  vfiiCqoe  (vtfolec)  tTmmZ 
hos  majgis  ieqaitiir:  fi»nnat&  (enfim  Kgu\i,Ciikiimque  ^  qnotiefcun^ut 
€m€fehwreihttmlkei\dperhmtfU»mmMi^  nil  pro  ^*^' 

iif rede  purc  gcfieric.  Icetn  rcg^la  naca:  m  sdemtdo  , immijceftdoy  gerend» 
pro  hmwe,futs  ejl  teftato  projiteri,  quodid pAtfub  benefidonmemMri/^Atqut 
Ucet  poftca  tlTud  conficece :  addo  dummodo^  nulta  fraus ,  e^pilacio  9c  < 
dolusacguacur}  quse  regul^  luci  Ciuili  rcpugnanc:  Vcrum  tationi?  dif 
viderincSan^  cucores  0e  cunicores  debenc  ftaci  hcetc  repertorid  L  cu 
cor  qui  rcpercoriii  D.dea^dmin,  cut;  ciiis  dihciononcarcc.  fii(picione 


Superhk  reiM^mudefimSht,  1 
INucncarium  dicicurindexacdefixipciofblemnis  omniu  bonomm  ^jmnmA 
^  defbn^ii  >  omnia  debenc  de^cribi  fi^llacim  &  pcrfpicuc ,  nifiinuob  pimim* 
&  nuliiiss  momenti,  qu^  in  ft>lle>  ^ffos,  defi:ribuncur.  Qsaremobi.  '^'^ 
lium  &  immobilium»  U  nominum  acque  cabulanim  fiec  inuencarium, 
y  c  re£t^  moncnc  D  D.  nccnon  omnia  qu^  in  h^redittcc^  vd  pofiefiio- 
ne,  auc  cuftodia  defun^i  eranc,  quamuis  ahena  dicancur,  arg.  1.  non 
CanciifflyD.  depecic.  h^red.  cumlgeric  D.deacquir.  h^red.  vbi  hxre* 
dicacis  fimc quar  in  defundi  eranc  pofrcfilone  quali  quali.  Addunc In»  . 
cecpreces  mobilianon  cancum  defcribi,  fcd  cciam  cftimari,  Cc  fub  prc- 
cio  caxacidebere,pereiiisreipeiicos,  dc  quibus  parcesauchoreiudice 
conuenennc,  velper  aeftimacores  publicc  conflicutos    iuratos ,  vc 
aiunc,  idque  neproiecencibus  velpreciofis,  dccrica,  vecuftaSc  incer- 
polacaciufdemgenerisfubmiccancur,  quodin  repcrcorio  rerum  piu 
pillariumpr^dpicur  inl.  vlc.  C.  demagiihacib.  conueniendiic.in  hoc 
$.  dicicur,  inuencario  fignificah,  contineri>quantitatem  remm»  fi  qu4. 
cicacemhic  pro  f  ftimacione  accipias,  vcin  his  verbis,  quanci  ea  rcs  cft, 
1.  hxc  verba  D.  de  verb.  fignif.  £a  aucem  defcripcio  &  {ftimacio  ficci- 
debeifpr^fcntibus,  vei  dtasis  defiinfti  aeditocibus,cccteriique  quo- 
rum  ihcereft.Qupdfilateant  vel  ig^rent»r>  pubiico  programmace 
&.  iudicis  auchoriratc cdmpellari.eosoporcec,  deindemobilia  ci^m  iif> 
ilcpubiicc.iubhafta  diftcanciiCttr»vteftinciL  de  bon.auchiud.pQifid^ 
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ciMidi  ^  Vpplcfisnt^naentam,  nafn  koeniaciani  fic  fib  pieftnda  Ynini 
miktm  ^  taottlicij:  atqoe  iniiipec  cx  Aacencde  haccedibus  &  ^did  jiecei&p 
t^runttretteftnfideiligoirttbibntiampoffidemesyh^  eft  non  c* 
gcni»quiaru(pedttmefteg9ftacisteftiflioninni  plcri^itclods :  app*> 
ckioiildicttm ,  ipfiedamittdtoes  aliquaadoliaicinQencatio  fiKiendo 
dancoperam»  mxca  regiociam  moces.  Itemad  hocTOcandi  fimt  cce- 
ditores«legacarij,  &  ij  quocommteceft  nimineotamnecemfitintt&. 
jnnam  &  in  vtilkat6ii(cedi$>  neanrealieno  hcredicario  oUfaangacnr. 
£  rgo  G.  h^res  non  ignorec»  necignocacepofficeos  ccedicoces,ceDecac 
ipiunominacimhocdenttnciace»cicarione&di  Tdad  pedbnam«  vt 
aitthtf  yeladdomicilinmccediisocttmyin  qno  vulgo  pcccacttcmal^ 
£qs  vai6  qtioshxces  verifimilicecigpoctc,  vocaceruffidt  per  Pcsko* 
nem,  &  prog^mapttbltcnmattchotePcaRor^  nuntnimm  eo  loco^ 
It/'  fbro»  terricacio»vbi  defimdQshabebacdomiciliam    bonafiia,  vd 
maiocem  eocQin  parcem»arg.lHocaiitem9l.finautem,  D.ej  qaib. 
cattdin  pofied*.  eatut » vtjiot.  tn  difta  Aat.  de  hstedibr  8e  fiddd.  dc  in 
Attt.  Sedcibi  ceftator»  Cad  leg.  ^icidi  qttxrirar  vtrom  omifil  talc 
otarione  corraat  oinnino  inuentariam»  eitt/queeflfefttts  vel  bcnefi^ 
cium»a£raMtBaldttsc|oafiK  fecurus.  Dicomiild  in  totum  h&c  cttai* 
rione^  imilam  efie  tepertoriam,  fii^hnn  iis  fpretis  ad  q  uos  res  tnaenta. 
ri;  magepertincnt,arg.L  De  vnoquoque>  D.de  re  iua.c.quodomneii 
dereg.  iur.  in  6.  ExpUatio  eft  hseredicacis  pouiU  quam  inaentarittiiu 
neqae  dolo  caret  hacres  qui  Gbi  folus  (cnbictttttencarittm*  quace  cene* 
bicurctedicoribus  vd  furti,  veiteciim  amocacam»  vel  expilatae  hacre- 
ditatis»  prout  ludid  videbiturei  recnm»  peribnanim»  iod,  temporis. 
alionimve  indicioruniqaalitate&cofidirione.  Nontamen  inde  fiec 
hxres  pure  Sc  Iimplidteryiieqae  ex  ea  contreftatione»  vel  ectam  expu 
larioac  o6Ugabicur  oneribas  ha:rediurij$ :  qoiaQecadiuit,  nccgcttt 
pro  hxrcdc  pure  &  fimplidcci^  acniiiCflQpicnecatc^iC',  nifl  poftqOam 
ceftaois  dl  ie  adice^er  inucntarium ,  VC  fiip.  diximus  ia  Capite  teCrio 
prime  parcis  deacqair.h«red.idqQC  pcobacar  ex  S.  iicentia»  in  fine^ 
Muci.  SiQjncemisiuEiesadmaentirinmqoofdam  dttnit  ex  credtto* 
ribns^qQofdampcsccectitqttoscicacepoceracdebs^cqtt^  Dic  coittni 
dcatos  vaiere  inuentarium,  conccaoaiifibs  non  valere»  ac  de  nouo 
tencri  iutre^m  foisiiaaipcibus  inueiitarii  folemnia  peragece  ,  &  id 
omne  quod  credicotum  intercft,  prxftare^vtex  hac  tcoiligitur.  Ta- 
metA^oonvrariotbrmfilarii  duiunt  inuencariuro  fadum  prx&ncibus 
vd  dcarU  qaibofdam  cfiediconbns  ,  ^  xdgaamc  iianaior  pacs  (CQnm 
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ad&i  tton  viciari  ex  co  fpoi  quidam  omiiBlfuennc ,  arg.  1.  Maiorcm» 
D.  depad^  Hic  ver&  vnaincansdai  dcaicionetn  fiifficerc » ac  efic  per- 
cmpcoiiam  cralaciriHm  cft. . 


locoincerprecamaraddcolos  deexcuiactttt.  de  cutoreseieience 
ficecas.  loque  fi  lueres  nelcit  Bceras ,  tunc  praner  Nocarium  qui  dtC- 
cripdonirerumhxredicMiarttm  dac  opcrami^aUttS  TabukuriusadiM^ 
l)eacnr  in  hoc  ipectalicer  vc  pro  hm»de  ^  feaxice  lc  loco  haeredis  Aib^ '  . 
cribarinuencario:  nec  modo  is  Tabalarins ,  fcd  praecerea  ceftes  addle 
debenc  qui  hxrcdem  8ehunc%cciaiem  Tabohraum  c€«&ofi:anc ,  vir 
dcacqueaccefeAnciufltthctedisettm  Tabttlaaiiffiiiil^pfiilc  Hine*  saitfiM 
*  pcrrpidcurqa4mlecwiitNecarittO[^acmuk6minilssdium|{blnm(i^  Q^^SH 
faabercaitpcnrionem  gg  wandamm  alicuiusndcientisItoas>Siifelus 
£tteali^  teftibus  itafubrcripfecit :  nam  cdm  fit  vnus  tejUs^  ail  praba^ 
ic  fi  ncgBcur  eimattdacum  efl*e  vc iub(cr2>eret ^  de  ibo  mandato  ipfi 
siottcrcdecur,maxim^inrebttsmaiorismomenri>  vcinjfi^inuentaf* 
rio.  Exdpe  nifi  exmore  rcgionis ,  vel  ex  confiiecudine  pacru&milia^ 
autperfonarumcondidoneahcerdiddebeac.  San^ohmandqttl  fide 
.  Sc  probicac^nAmmenta  fer^  non  alitec  fiebanc ,  maxime  cenuiales  Bt-  - 
fettdales  recognidones.  Porrd  ex  eo  quod  hic  pan^phus  iubet  vc 
ilUcdlesh(redemcogno(canc»quxcttnc  Interpp.pofl  gtoflamancc-. 
flibus  noci  eile  debeancconcnihences.  Aliquanao  id  non  vtique  — 


cefTarium,  Aucent.deceA>.$.  (i  vcr6ignod:aliquando  ncceirarium 
in  Aucenc.  de  inflrument  cauccla  &  fide»  S.oporcec^  qui  duo  lod  varij 
in yaria ccahnot icnbentcs.  Sedhocex vanctate fii£korum>reruiTi,Iocb 
temporis»  &  perfonaru  m^aliorumqueaccidcndttm  vad^  definienduitt 
cft:'refierrique  resdebetadoratorem,  aduocatttm,pragmadcum  in 
rebusagenoisaflidue  verlacum,  vtCiceromonet,necnon  ipfi  lure- 
confulci  monenc.  Sanc  prudens  ncmo  celUmonium  dabit ,  ntfi  per(b-> 
siis  &  rebusfibicognids:  aut  {airem  diligencerin(pe£l^isperronis  con^ 
fcahendnm vUltUyatcace,  babitu»  vcfticu,6^altjs  Indicibus  velnocis:vx  . 
eos  rccogoo(cerepofiit(umopus  cric^^dc  modd  ipfip6ftexhibean* 
«ur &  riftancurin  codem  vcfticu  &  habicu  quo  erant  cum  res  gefta  cft^ 
vt  redtifiimehknocac  Baldus.  Inilrumenci  vero  alicuius  ccdibus  facis 
cft  aiTcrere  vcrum  eileinilromencum  cui  tefles  adhibici  fuerunc»re  in- 
cerfujfrecum  celebrareturai)  ijs  qui  (e  concnihentes  dicebanc  fic^nomi- 
«abant,  vcnoc.  in  Aucenr.  deccAtb.i.  ii^Aid  ignoti.  Hxf:  ^lgtn^us 
srajftad  <lcbentad  ticuie  tc&ibuS> 
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N  hoc  %.vcthumtSolidduerint,  in(blens>pro  folide  &  Cecath 
H»iies8  ^cccrint.ablolutisfcruatilquclolcmnibus  bac  1.  prapfcripti^ 
S^oiiit  h^redis  propria  fublbntianon  obdringitur  oncribus  h^re- 

ler^iarus  ditariis,  ac  pritniiin  mobilia,  qua;  fi  non  fufficiant  nomma,  po/lremo 
gj-ii/r»-  jflanaobilia»  lc^atis  folucndis  impen  dct,  Crcditorcsautcinhocordinc 
ncglcdojcliguntquidcapiant&rdjftrahantdcbonisdcbitons  1.  crc- 
ditoris  D.  de  didra^^.  pig.  nifi  dcbitor  fitmmot ,  nam  aducrfus  cum, 
prxdi^us  ordofcruaturcxiurcciuili&  vfu.ac  nota  quod  hxrcs  pcr 
inucntarium,  dc  lcgadsimmodicis  &  inofficiofis  Falcidiam  fcu  lc^xi- 
mam  fuam  dctrahit,poft'dimi(ros&  libcratos  crcditorcSjdcfuperfluo 
hxrcs  legitimam  accipict,  deindc  reliquum  lcgatariis  vcnict  in  tribu- 
tum.  An  hgrcs  qui  non  pcr  inuentarium,  fcd  purc  &  limplicitcr  hcrc- 
ditatem  adiuit,  dcttahatfalcidiam  &  legicimamexlegatisinofficiofis, 
fruftra  difputant  DD.  quia  conftat  fcmpcr  dcbcri  ac dctrahi  lcgitima, 
auxiuredigeft.quartaerat,  iurc  noueUarum  tricnslibcris  quatuor^ 
iemii  hbehs  quiaquc  in  Aut.  dc  cricnce  U  fcmiire. 

« 

/^Rcditoribuspctcntibusacdihgcntibus  harrcs  fatisfaccrc  tcnetur: 
^  •  ^*^neque obiicercpotcftcxpcftandum eircanalij apparcantcredrto 
rcs  1.  pupillus,  D.  qua: in  fraud.  crcdit.  Ergo  aUud  cnt  fi  alij  creditorcs 
maximc  antiquiotcs  apparuerint,  rclati  in^niTrucrum  crcditorum. 
Nam  ctfinilnuncpctantjtamenin  cotumpiiiudicium  &:ijsnon  vo- 
catiSjhxres  nonpotcft  fofucrc  petcntibns  dc  vrgcntibus :  aHj  cnim 
ctfihodictaceant, petiiirc&radhucpctcrcdcbitum  intcIIigiTntur.  Si 
quivcro  nunquam  apparucrint,  vci  vocaa  vcnircncglcxcrmt,  a- 
liis  vigilantibus  &:  mftantibus  hxrcs  rcttc  folucr,  fatifdatione  ab  iis 
praeftita  de reftitucdo  quod  accipiunt  fi  poft  apparcant  alij  crcd.tores, 
cxl.  dolo4i.D.adleg.falcid.im6  prudcns  harrcs  ncmmi  loluct  nifi 
aurhorc  Praetore,  vocatifquc  omnibus  crcditoribus :  cft  cnim  vt  vul- 
gus  ait,  loco  adminiftratoris  aut  ftqucftri  publici.    Vcrum  inhoc 
7.  creditoribus  his  ncgligcntibus  maximc  antiquionbus  ^  qui  nil 
«xcgcrint,adio &condicbo datur  aducrfus  iftos  poftcriorcs  crcdi- 
torcsdiIigentiores,quifuumrccipcrcantcucttctint.  Idcmacmagis 
idcmfentjcs  dclcgatariis,  quibusnilfolucthxresin  pra:iud}cmm  crc- 
ditorum ,  qui  apparcnt :  ac  fi  dearrealitno  fulpicio  ccrta  eft,non  cogi- 
^ur  hxrcs  iatisUccrc  lcgatarus^nifi iaufdcnc  ic  reftitucucos  ii  cmergac 
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crcditbrcs,  &  ^adia  decrahi  acbear,  v  t  cft  xn  d.  1.  dolo  41.  ad  lcg.  &U ' 
cid.  Quodficredicoribuiidiiiiiifisy  U  icgitima  dctrada,  hocitantdoi 
rcftabatquodvmextotariisdiligcntioriabhzrcdcdatum  cft/tUe 
Focconferre  tcnecara£islegatatiisqmmlaccepenmt,  vt  eftinautci; 
dciwrcdib^ecFalddJafine,SicinteUigecavcA^r«yir*^^^^ 

QVaado  non  apparcntnecintcmeniuot  quidamcrcditorcs,  toAc 
b^resbonafidcrolaenslcgauriispctcntibus,  omnin^  libccatiir,  Jmtr^ 
ncquclcgaufolutareftitaeretcpctariiscrcditonbus,quamuis  vtim-  ^;]"*** 
menfa  tcpeti  p(^t  a  legatariisibiacreditoribas  ia  lega  tatiumfblum  auti«gM$i0 
adiofupereft»v€rcftititatlegatam  roaleacceptum,qiiiaboaa^xrcdi-  «yi. 
taria  vix^realicao  difiQlucndofttffidant:  (ifitcorpas  ccrtum  rei  le- 
gat^  quod  exteti  datumquc  fit  kgatario,  hoc  crcditor  per^eqttctor 
a^nehypocearia:  fi  fitpecuniaicgacario  foluta;  hanc  crcditor  rc- 
pctetcondiaionciodcbiti,qttia  lcgatanon  debcncttr,mfi«rcaii€Ao 
di^lttto.  C^dfiMc,  l^atatitts  defiit  cfte  roluendo,  nec  ab  eo  Fcpcct 

3ueat, creditoramncgligcnriumpcricuio id crit,  non  h^redis, fiqiii. 
emiiicomniafoicmniaadhibttcrit&bonafidcroluetit.  idcmiuris 
crit,  fi  no  apparcutibus,  non  peteacibus  nonnnliis  crcditoribus,  h^rcs 
bonifidefolucritaiiisacditoribtts  vrgcntibus,  quamuis  poftcriori- 
btis.*coatcalios  tantdm  qttipratmacurc  &  ianccem  aliorum  cxigere 
fiiumdcbitttmnon  potueruni;,fiipercftaaio  vt  recept.i  rcftituar,qu«  . 
interoeditoresdiftribuanturcnoncftaaiocontrah^rcdcm,  quialiis 
ncgIigentibusfoitticbonafidc,ncfciensalios  creditores,  acnclcicns 
coseireanoqttiorcs.Aiittdc|g6fi(ciuifrctautrcire  potuilFcc,  ^^el  dc- 
builTec  ,  h:tcenimcria  <;(impsirmtur,  Scn-cjarepoffcjaredehere,  i.  pcn. 
D.ad  MaceiCttncindolo  cft  hos  fpernendo  &  alios  difTolucndcarg. 
l.Cumpoftmorcem$.j.D.dcadminift.tut.Idcoproprionommcco- 
gendttScftreftiCUCrcil^rcdiCati  &  crediconbus,  quod  ica  malc  {oluic:  . 
adionibns  tamendcrcpctionc  libi  fcruatis  concra  iftos  qui  prardpiri 
fcftinarionccttmcxcgerut,  nifi  vltro  &c  mala  ridc  iis  folucrir.  c  u6  ,)er- 
rinctdifpucatio  l  rcpetitio, &  1.  fi  panx  §.  i.  D.  dc  condid  indcb. 
repetltw fit4beo<jHifmtm  recepit.  Scd  hoc cafu,  quand  Jquidcm  ipfis  cre- 
dironbusahtcrioribus,alioquidandaeirccrcpcticio  contraliuncacci. 
picocem,vrihoc§.cauecur:lanciftch^rcsqui  reftituit,  coiumaaio- 
•nibtts  vtetur,  quia  is  fa<:it,  ac  rcpetit quod  illi  facerenc:  indiainclc  igi- 
^ur  ei  dabitur  condidio  cxargumcnco  huius  loci.  quod^  fi  ca condxho. 
inanisficobinonii.tugam,potcncia.iccipicntis:d.:nu'.uhocadh^rcdc 
.pcrrinebit;  ac  mcaioiatut  SenaculCQnluiLU  cixut^  Patiricii li:>  anni  1^7. 
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pcr  qtiod  iuftiffim^  hf  ics  dnmnatus  cft,fic  folutum  de  propria  fub/bn^ 
tiarcddciccrcditonbusanccaoribus.  Confimiiitcr  anno  1593.  dara^ 
natatidiiaquac  focicutc,  feucommunionc,  vraiunt,  defundi  mariti, 
^eittsh^rcditatcprolibcris  commumbusadira  &c  acccpta  fub  bencn^ 
cioiiittcncatij,crcditoribushfrcditanjsdifroiucndisbona  omnia  ha^ 
fcditatis  impcnderat  5i  confumpfcrat :  cumquc  nil  dc  ijs  fupcreflct 
Vndcpccuniamfuamdotalem  reficerctcuiushypoteca  cratantiquior 
omnibus  illis  creditoribus  quos  dimifcrat,  agcre  cocpit  in  foccrum, 
focrum,  aliofqucfideiurtbrcs  dotis  qui  cxcepcrunt  cam  fibi  prius  reti- 
HCCC  U  iblucre  dcbuilTe  pecuniara  dotalem  alijs  debitis  potiorcra. 
Condcmnataigiturreddcrc&rcprxfcntarcfumraas  ficfolutas,  cias 
rcgrcfTu  contraaccipicntcs  cxcepto.  Qu?  omnia  magis  vcra  funt  in 
lcgatis  przmaturc  pr^ ftitis ,  quia  non  nifi  poft  xs  alicnum  pr* ftan  dc- 
.    bucrant.  Supra monui  prudentcm  ha:redcm  nii gerere>ncc  difponcre 
debonis  inucntarij  fme  authontate  &  decreto  ludiciscom  crcditori- 
bus  omnibus  vcl  prffentibus,  vcl  vocatis,  vtidiaumcft.  Ita  debes 
intelligerc  hunclocum,  vtnontcneatur  hiresde  coquodfoluitlc- 
gatari)S,vclcreditoribus  etiam  poftcrioribus.  Coeccrum  exhoc  loco 
videtur  effici,  quod creditor  antiquior  fortaffis  abfcns,  vclnefciens 
hoc  inucntariumfieri,  acrcucrfusp6ft  pccuniam  vltroab  h^redc  fo- 
luumpoftcriohbuscrcditoribu5,poftitcontra  cos  cxpcriri  vt  acccp- 
tum  prctium  rcprefcntcnt :  Excjpe  miipcrfolemuiaauftionura  po- 
ftcriorcs  crcditorcs  fuum  acccpcrint  ex  dccrcto  ludicis ,  &  iuxta  ordi- 
ncraabeo  dcfinitura.  Hjcenim  prioribus  poftea  fuperucnientibus, 
folum  fupcrcft  appellationis  fubfidium  ,  &  tamen  valde  intiimum 
propterfuprafcripta,  &proptcrl.Pupillus,D,qua:in  fraud.  cred.qux 
in  han  c  rcm  dixit,  vigilMtibus  iurAfuMitme.  nifi  ex  magna    lufta  cauik 
fubucnicndum  eflcc>  Li.  D.  ex  quib.cauf.  maia 

HyEresperinuentariumrcs  hfreditarias  porcftrendcreftatim  ,  vt 
ji^ti  vt       legatarijs  &  crcditoribus latisfaciat,  &maximc  ics  pcr]turas,mo- 
ditbcZ  bilia,  friuola, fruftus ,  &aliafimilia,  vteftinl.3.1.4.&  totorit.D.de 
"•^'^-  iurcdelib.  Nequcfubhaftariavelaudiopublicarcquirinirin  eocitu- 
Mmfm.  ^o,  nec  in  hac  I. vlt.  ncquc apud  noftri iuris  Inccrpp.  Dicitur  hoc  vcrf. 
h^rcde  fic  vendente  empcorcs  fecuros  e/Tc»  &a  crcdicoribus  eriam 
antcrioribus  quibus  nott^  fitt  iltifljllm  >poftoi  vcoi^cibus  non  poftc 
:  conueniri ,  ncquc  hypoCii|lil|flM;]^^  aliunde 
ilhs  fuccurfum,data  rcpecidone  contiaeof  ctedicoMSpoftcdorcs  qut 
pccuniam  ex  ca  vendicione  reda^bm  leccpcf tmc  Eigo  non  rccc< 

pcrinc. 
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pefhit,^  hatres  pnciam  iUud  male  coariimpfic,  nequeiic  idoneus» 
nonecunccarieinpCttres>  Ced  obnoxij  funs  a^ni  iiypocecaria:»  vc 
cenfecvul^usDMorum,]7ropcereaverhahniusf.  Neqiie  eo$fmd&e9 
comf>aira»ertnt  res  qudrum pretU  m  l^us,  veifidei  commijjk,  veldltes  creditO' 
resprocejferint^  Curarc  igicur  debec  ifte  empcocab  haerede  folo 
emen$>  vcprccium  quodnumecacharredi^perueniacad  credicoresh^- 
tedicarios  :  nec^atis  cileicottdtrionecmere&ibluere  prerium^  nifi 
seipilid  fequatury  vrver^  Salic  &  laC  necnon  Cxpola  in  caucelis 
fcribic.  Quod  &  ea  condirio ieu lex  empcionis  non  fiiic cxpccfla  ^acqi 
«ciam  cutD  poflhaeres  ccedicof  ibusfoluic»  non  efl;  diftum  qu6d  deeO 
prerio  (blurio  fiac>  ume  in  dubio  ceiecur  hasres  (oluiiTe  de  prerio  rerfi 
harredicaciarbm  >  venditarum,  eaque  pczfiimprio  eft  iuris ,  &  de  iure, 
vcaiunc.  Deniquefi  haeces  prerium  rci  fic  vendic«  ibluic  credicoribus 
pecencibus,{bluic,inqaam,bonifide>  (ineculpa  viia,  6c  (eruaris  (b- 
kmnibus  conliiecis :  cam  ille  quim  empCQC  cucus  eft,  liccc  ccedicoc  cui 
ibiuiclic  pofterior,  ttmalc  exegeric,  idepque  prerium  debeacrefti- 
cuere :  im^eriamfi  {bluendo  non  cxiflac :  pecicuio  enim  hoc  eric  cre« 
dicorum  negligcncium.  Quodii  haeres  qui  (blus  vendidic,.prerium 
illudnon  rokicriccredicoribus,  empcocem  ab  ijs  conueniri  «uximus. 
Cui  hocaddendtim  puco ,  qu6deius  precij  pecicio  primum  inlHcueda 
fic  concia  haeredem  qui  id  penes  Cc  babec  t  Siquidc  ilic  ficidoneus :  a^ 
Itoquin  emfjcoris  periculo  res  eric.  Hxc  qux  cx  if^a  J.  &  fcripcts  Incer^ 
|irecum  varic  coIliguncur,iureduiiicerci(fimarunr.  Veriimimmacaca 
paulUlumijsregionibus  &rooribus  quibus  vdconcn».  vef  pcflccer  d« 
aileius,  hxrespriuacim  &  iblus  auchoricace  proprii  non  vcndic  ces- 
-hacrpdicarias,  nec  pro  libico^cisfacic  credicoribus  &oncribus  hxte* 
dicarijs<:  ledvendere  &:  profcribere  cenecur  palam,rub  hafia,inioa> 
|iubltco>  conuocatfs  credicoribus,  &  cum  ludids  decreco:  Qupmodo  • 
abennc,  filencque  omnes  fupradidx  qiueftiottes  rcticus  efl  erapcor 
^uiemiciubhaflacam  credicoribus  &  cum  decreco^  cucus  eft  haeres 
qui  feruauic  omnia  folemnia,  deinde  credicores  fuum  rectpianc  ex 
iDrdine&iurefuicredici,  Hocii  hxresnon  feceric,  fedpro  nucu  fuo 
vendidehc  ac  folueric ,  cenebicur  res  aucpreciy  iuAa  reciim  cefticuerc 
hascedicaci ,  yc  omnis  fubfbnciainaencarij  credicocibus  acque  oneci--  - 
bus  hatredicariis  diiToluendis  impendacur  iuxca  iuris  &  iudidorum 
ordinem.  Hicmoszquiflimus  colligicur  ex  ipfoiure  ciuili,  in  riculis 
de  bonis  auchor.iud.  podid  &  vend.  Hoc  addico,  qiidd  hfies  per 
inuenrarium  quan.diufld(t]nc  credicorcs ,  fubcilque  alienum  zs  hxre" 
dirnrium ,  nil  aliud  efl  quam  fequefler  &  cuflos ,  vel  depoiicarittS  auc«, 
commiifarius  rcdiracis,non  aominus,  quamuis  inrerim  omnia  poC 
iideac  iacisdaiioae  pi^ca»  vcdixifflu?.  Yerumcamen  fi  quid  vicr^ 


Digitized  by  Google 


D^ACQyiRENDA 
ta  dcraeamfarmam  prarfliteric,  acrolaericcredicori»  iure&  ad^ione 
eius  vtecur  adld  conleqttendum  exbonis  luereditatis ,  hoc  habetiplb 
iure&iinemahdato  vel  ceflioneeius  credicoris  cui  roluic,  ac  ip(e  i*a 
locum  eius  fubrogatur  ^  vc  redc  Do£toresmoBenc  pod  glofX  i.  C.  d« 
ijs  qui  in  priorum  cteJicocitm  locum  ruccedunc,  Qupdnoca. 

AD  «•  IN  COMPVTATIONE. 

I  harrcditas  (bluendo  eft  abrolmts  ctcdicoribus  fi:  oneribus ' 
hxredicarijs ,  nemine  quidqoam  pecence :  rehquum  h^tes 
habcc  iure  8c  citulo  hacrcdis ,  nequeei  neceiTeeftteddere  nt« 
j^^tUnm  tionem,  nifi  id  vltro  vcHc,  cimcns  improuifum  onus  &  ^salicnum 
utMMm  l^cens.  Sin  aiuem  hxrcditas (bluendonon  c(l , diiflrad^ismobilibus BC 
immobihbus  fab  hadd,  cum  crcdtcoribus&ludicis  dccreco^pretijfque 
•''^' inoncrahxrcdicaria  impcnfis,  cum  etiam  «xadis  velcxcuifis  quoad 
fieri  pocuicnominibus ,  h^rcs  cotius  iii2cadminiitracionis  vel  cucatio* 
n  is  rationem  reddec  credicoribus  coram  ludicelod  cuius  authoritate 
hOLum  e(l  inucncarlum.  Vocac  hit  lufiinianus  computarionempa^ 
S'>mtrH,  trimonij  «qu^  babec  duo  capita,  vnomaccepti ,  aiterum  expenfi.  in 
'^^^  Capucacccpri refcrc omnia  qux  dc bonis  hftedicarijs percepi^ necno 
pcrcipcrc  pdcuic»  fcdculpa  fua  U  n^igenria  magna  non  percepic 
In  CapitcautemexpenC ,  primiimipuimputabitur  id  quod  in  defan- 
jfimerr^  4fVifunusmoderaccimpendcrit,nccnon  in  dcfundicorpus,fitteantc 
Mtdteta^  obicum  eo  morbo  quo  deccffic,  fiuepoft  obitum  cius,vcnoc.inf. 
^jiMhm.  ciimaucem,  Infticad  lcg.Falcid. I  in  reftitucnda, Cdeperic.  hcrcd.  I. 
Legacum,  C.dc  rehgior&  fump.fun.  Hicque  veniuncetoeaca  Medi- 
ci^,  PharmacopoHs ,  S^cxccris  qui  xgrum  &  moriencemduerttnc  & 
curaucrunc.  Iccm  faiaria  fcruorum  &  domcfticorumqui  indomo  £c 
iramilia  eranc  cumdcfundus  obijc.  Verum  prudens  harcs  in  ijs  qu; 
cclcricatcm  (olutionis  &  cxecucionisnonddfideranc,  folucre  cancum 
debctcum  ludicc  S:creditoribus,maximcfimagnuJ  fitille  fumptus, 
hxrcdiras  ccnuis,  &ijs  quibus dcbecur  concendanc  vccr  fic  pociorfid 
Tuntris  pnuilcj^iarius  crcdiior.  Hic  obiccr  noca  fumpcum  funcris  omnino 
f^''f   prxfcrci  nc infcpulca cadauoraiaccanc,dcindcaIimcntum  &  ncccfTaria 
exhibita.Tgrotanci,  ncargridcferantur:  tum  cmpta'pharmaca,fcuma- 
'  tcrias  coruin ,  Mcdicos,  i'harmacopolas ,  Chirurgos,&  fimilcs,  dc 
quibus  pluracxtituhs  dc  priuilcgijs  cred]Corum,vidcapudcollcdores 
i  ctum  quotidianarum,  &:  Arcilorum,aliolquc  t-orenlcsauthorcs,  Ac 
Jafon  vcdb  fcribicfio/piccm  qui  dcrunclumaluit  &:  curauit,  ommbus 
^r.fcrn:  C^iod  acrinct  ad  impcnlam  funcns  & cctcra qu^Mf  tnn  &C 
inconcmcnu  iblui    inipcdiiokuc,  h^ics  non  cx^eclaus  cccdicoribus 


Digitized  by  Google 


ET  REPVD.  H:€REI)ITaTE.  tpS 
ca  pr^fbreac  lacerepoceKac  debcc ,  ipiiquc  imputaticur  veluti  /iimp» 
tus  &  &latia  Notarionim ,  inliiiiiacioiiis  8e  pablicitionts  teibmeaci» 
impen^  omnis  £ida  in  peragendo  inuentano ,  ijrque  alendis  qui  illad 
procurarunc  cum  ipfi>  h^reae  &  £uniUa  eius  ^  arg.  1.  Filius »  D .  de  iure 
delibu  vbiquideiiberacalidebecincerim.  Addicurhoc  s/genetalicer 
id  omne  repucan  qaod  in  cau(as  neceflafias  impenfum  eih  Quare 
yenieclumpcus  pro  defenfione  hzreditacis  fiiftus.  Quo  loco  difpw 
canc  Incerpreces  an  faaeredi  in  Capice  expenii  impuccncur  fumptus  D,/;r/i«» 
omnesiinum,  quasprohfreditatelufccpitjiufle  8c  ex  coniilio  lunC-^'^!:**'"^. 
.peritorumtetficuminfeliciiudicijalca^  vcf^pe  litigando  iura  decref^ 
cunc.Alij  nceanc,  alij  aSrmanc  £c  vet6  hscres  folus  fine  authprita. 
ce  9t  conieniii creditorum  hoc egic,  i pfiusdamno  cedec  is  cafiis  litir. 
Necenim  cemere  roIuTque  debmcde  realienalicigarc,  I.  de  vno  quo- 
que,  D.  de  re  iudic.  Ec  camen  fi  litem  huiufinodi  vicerit ,  fumpcus  Iiris 
contravi^umtaxatosaccipiec>nilqucpra:rerea^  Quodiih^rcs  pru- 
denciordenunriauiccredicoribus,  vdiciadfinc,  vcquc  deea  vel  fiiici. 
pienda,  vel  deierenda,iudicinm  Sc  fiifiragium  fiium  feranr:  Siqoidem 
xonlen(erinc>  omnes  omnin6  fiimpcus ,  fiue  agendo,  fiue'patienda, 
quomodocunqne  fi^&osh^resteciperabitudemqueeftyfi  voeati  cre- 
dftores  coatumacicerabfucrint:  nam  concumax  pro  prsriente  habe- 
cur»  idque  vetuin  ccfi  res  male  cefiedt,  dummodo  hxres  hd  rcroere  6c 
imprudcncer,  nii  finc  lurirpcrici  confilio egeric> arg.l.  fi  pcr imphidc* 
ciam,  D .  dc  cui^k.  Sc  gloflf  in  1.  vtique,  D.  de  rei  vind.  vbi  in  culpa  cft 
qui  malum  aduocatum  cleeit.  Addicur  hoc    hxredem  eos  fumpcus 
confcqui,  quosre feafleadprobaucrit ,  incdlige  vel  pcT^l^pturam, 
vel  per  ceHeSyfi  rumpcusficA>aior,&aliundc  non  appareat:vel^{»t^ 
indiciacerea,  aurpcr  iuramentum  hxrcdis,viri  rcilicecintcgri,non  fiilt^ 
peda:  necnotac?  fidei,  idquc  in  modici$fim)|^ibas,&ijs  qug  inconti- 
nenti  &  prarienti  pecuniafbiui  confiieuemnt:  in  quo  dircernendo  $C 
iudicandoloct,  temporis,per(bnanuii,reru,  8cipfiush^reditacisqaa-^ 
litas  in  (picitur.  Hinfinodi  aurem  impenfas  %  res  ante  om  Qia  recinebic 
V  el  fibi  ibluec  depatata  &  expedtcimagiSyVeLcAfr/ori^itf  4iM,pecunia 
h^reditatis,  antequam  credicoces:aittlegatarij  qoidapianc:  nam  fiab«« 
ilinuiiTct,  credicoreseumfumptum  neceflari^^pRcrogaflcnt:  eumque 
funoptumfccit,non  vchfces>ted  vckccuracor  &adminiilrator  Icgi- 
rimus,  vtantc  dixi:  Nequecipotcflobiidquodfoluendo  fic  h^redi- 
tas,&  quod  eos  fumpcusiibipollreficiecex  vendirione  ac  pr^cio  fua> 
dorum  b^rcditariorum,  vd  iiominnmidoneorum>qu{  defun^bts  re^ 
.liquir:hocenimexpc£hrc  noacenecurhfres.  Qna^exhocf.  ^£cn* 
ptis  copiofis  cum  fcholaftkorum,  tum  forcnfium'  fcriptorum  vari^ 
«oiie^fuacPoao  iiOftitafibiperprittdegium^pr<elarionem  reri<* 
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otirhxteSxquodipfiperdcFundhim  debcbacur,  in  hocek  hXm^l 
torisaimaliisquibus  debcchfredtca$,&  fuo  ocdinedebitamaccipiei^ 
Iiecenimdtts«|y0icumhnedicace  confundicur  ec  excinguicar>ncc.. 
tam^|i|^j^^«m,  quam  curacionem  h^redicatis.  Vnde  rem  prci§ 
pci4^%(uhaeredi$  olim  i  deftindo  vendicam  vel  pigneruam,bac$ 
;  jdf^  nibilominus  vindicabic ,  &  empcori  feupofleflbri  auferec :  qui^ 
fion  cenecur  pr^ibrc  £item  defundi ,  nec  concinecur  regul4  legis 
C.dcreb.alienisnottaL  fiflegis  vindicMntem,  D.dceuift.  aeclegis^l^ 
'  Tm«, D.  dc  pign or. Vecac cnim  hic  pacagraphus a^boncm  h^ redis  cudl 
^h^rcdicace  confundi  &extingui:  iubccci  incegram  fcruaci  Emptoc^^ 
aucem  dcpoiTcirorcuires  iicattfeccur)  indemnis  ieniabicutex  bonit 
h^redicarijsordineruociimc^ceriscrcdicoribus ,  nam  cui6tionem  ei 
iiebec  hf  redicas,  iudicio  de  ea  re  confticuco  &  co  n  d  c  mnacionc  iccucil^ 
/  vc  rolctjcxtit.  de  euid:  Baidusantem  &  alij  GlofTatores  exdpiunt»' 
{"^tiiiidiflbluto  2re  alieno  appareat  locuples  h^redicas,  in  qua  &  in  cuius 
'  cmoldmcnco  plus  fit  qu^m in precio reiiUius per defundum olimalie^ 
v  nacf :  Hoccalu  nolunt  hxredem  vindican&Bm  audiri  expreflb  texc^ 
>iegis ExqMperfb^a yD.de regul.iur.  Verilm caopinio  huic repagna^ 
V  ce  videtur.  dixiad  1.  Cum  a  uiatre,C.derei  vind.  an  filius  &,aliushf  res 
rcm  fu.im  a  pacLC  olimfli^cam  vindicarepoflic»  ficemptori  ac  po£^ 
>  vreiroriau-Fcrre.  Hicqccitiii^  ( vt  (aspc)  Incerpp.nocanc  QjiodfiMtuu, 
^elcpnruecudtnesfcgionum  dcbenc«6dp^  hoc 
T<pA  9  exccndonem » vel  reftridionem  exiure  communi ,  (ic  enim  ap« 
i  pcllanc  ciuile  ius ,  quia  rerum  omnium  regulas  squttati,  iuri,6c  racioni 
tucuralico^entancashislibrisconcincniit  ccrai^^  ' 


AD  >.  LICENTIA. 

V amvi  s  exiuris  racione&  Gallixlegibns  concrafixipcorft 
maxime  Aucencicam ,  in  iice  &  duili  a^ione  non  admittaciBL 

  ayirraria  probatio  ceftium ,  ac  lletur  inftrumenco  donec 

h^ti  falfi  infimulccur  &:  damnecur ,  ficquc  inucncario  folcmnicer  confete 
'^'^.  iidcs  adhibenda fic,  L  Cum prcdbus,  C.dc probac.  Tamen  crcdicores 
*y'  &  alij  quocumincereft,  pofluncobiiccreinuentariumcfreimpcrfedu 
acdeficiens,  vtvulgusait,  eoquenon  cflcdcfcripcas  omncsres  hsre^ 
ditatias  quashxres  cxlauic,  inrerccpit  &  rapuic.  Hxc  obic6tio  non 
:  percinctad  iidem  inftrumenti ,  fcd  ad  furcum  &:  dolu m  harredis,cuiiis 
probacioadroictiturpcridoncnargumencitcftium,  mflrumentoruni, 
If  indiciorum  ccrtotum  ,in  idquc  iuiamcntum  ab  hxrcde  exigetur 
vcini.vlt.s.flcubi,  C.  dcqsquiad  Ecclef.confug.  Additurhicpertor- 
measi  mancipioxum  Jiagrcdinirioium  quiia  domo  dcf^^i^  manio- 
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fantyacioraimiUudlarepitruaranmr.  0]iro(enu&dlliin^  qu^flioni 
&  cquko  (iibiidebuiw»  m.ad SylhniatiHljtic  de  Qufiliombus,  U 
ptifim  in  iure,  cum  in  populi  Romani  fiiftoria :  nerope  G.  deficercc 
-omnealittdprobattonis  genus,acque  indida  qii^damtantiknfuppe» 
«ecenc ,  peticorque  lurec  prius  de  olumnia ,  L  i.  C.deim:am.  calum.  1. 
¥li;C.dequz{lionib.  DomeAidceftibionij  fidesalioqui  repro|^auin 
I5.  Cdeceftib.  admicctcur  in  ijs  quz  donii^claai^  vchiQdB  pcrpeccuu  ' 
<iir>  LConienrB»  $.(enn$,  C.deTqmd. 

Tl  JCxti qoipoll aditam fiib  inuentatio  faf tcdkatem aliqmd amo^ 
^^uic^^cexpilauiCtbocinduplumreflitnerecogicur,  ac  duplo  fim*i^««iMi» 
|dum  inelTeccrtumeftin  talibus  pccnis  8c  muldis,  nificum  lex-nomi^*"**"^ 
nacimaliter  pr^cipic>TC  in  iiuto  &  aliis.  Ciuilisautem  eaperTecucio  eft. 

'  Tamecficrimimii]sq9oqoede«xpilacab^reditatecompecac>fitetttm 
Infig^efic,  mulrarum  magni  ;ue predj rec^yciam^no^^u,  cum inuafio- 
ne,  irruptioiie,  veiefFradione  fiitem,vt  notaui  ad  i.3.  C.  fimnii,  erciic. 
Num  vcro  eciambcneficio  iiraentarij  pduanduscft  iunres  cxpilacor 
efiTaftor/poIiacor  hycdicacis^Hocnonuiliaflfirmancex  racione  legit 
Auxilium  D.deminorib.vbiquiconcialcgcm  pcccac  &  dclinquic^  Ic<- 
^  benefido  carere  debet,  tum  ex  Aurent.de  h9redib.&  falci(i^,fiin*  ' 
<imus>  vbi  inuentariumconficiendumefi:pti|ci(<e*iuxta  iegisibrmam, 

^  yt  piodefie  pofiit.  Sed  veri^s  efi:  obinttenmrtttm  mala^de  cdEfei^ifi 
<»b  rcscx  eofubihadas,  baBcfidoinuentarij  nenexddere  cum  qoi 
prius  adiecac  fub  inuentactos  necenim  eil  adirc ,  fcd  potius  repudiare. 
Hucperdneciex^Si fermtm^  m  fine,  cum  1. 5i  quis  excraneus,  D.  de  acq. 
'li£red«£amie0pitiiomanifcfteprobacurhoc$.quifurcum  illud  pocna 
dttpli  canram  cocrcec.  Vndeinfertucpropteridfurtum  h^rcdi  non 
^ttKniittS  detrahend^  Faiddif  cx  lceatis  immodicis  &  inofficiofis.nifi 

■  'resi|u«fiibtrada  eftjfuiflccpcrdenindumlcgara:  hanc  cnira  h^rcs 
incegcam  legacario  rcftiruct  finc  dccradionc  talcidif  ,  1.  Rcfcriptum, 
D.detjs  qotb.  VCindign.I. Paulus,  D.ad Senacufc  Trcbcll.  Quod  in 
<oncrariumqutdam  volunc  co  furco  h^rcdem  gencralitcr  priuari  iurc  , 
Falddi^legis,  malc  colligicut  exd.  Auccnc.  dcha:rcdib.  &:  falcid. 
Sancimus/namhoctantum  fancic  in  gcncrc,  bcncficium  inucntarij 
jprodciTe  h^  redi  qui  illud  confeceric  &  folidaucrit  fccundum  folcmnia 
pcrfcripcaco4oco:  &  in  hac  I.  vlcconcra  cxpilatorcm  fola  pccna  dupli 
iicfancicaextac,ideohunc$.&di6tam  1.  Rcfcripcum,^d.i.Pauius»  • 
«K>n  beoeiA  £dcidiapttcatic  emeadaci  ee  $.  ^iaiKiaHis. 
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V  p  R  A  expoficum  e(l,  uitraimen(et9a  deUta  hxrediuee,  fU- 
cucre  hxrcdem  dcbere  an  per  iDuencarium  adeac»  quod  ii  e. 

 lcgeriC)  debere  intraduos  men(es  illud  ommn6  periicece: 

^Mj^C  v^^c  lcqiiicLir  incra  mcnfcs cres  inuentarium  Heri  oportere» ntmirum 
jiMMrtim  n  omniabonahfreditaria(intprope,non  ptocu^ 

ge  ablint,  anni  fpaciuni  dacur.  Ac  per  illud  tempus  quo  fic  inuencariu» 
creditores  nonpoflUnc  ha^rcdcm  conuenirc  &  exigcre^nec  bona  h^ 
iirtwjb  ^^'^^^^  pignoricapere,  dillrahcreaut  vindicare:  Quam  ob  cauiam 
tmmafiat  interim  contra  cos  nulla  proccdcc  vfucapio,  cx  rcgula,  Non  valatti 
^ov,  Excipe  eos  crcciicorcs,  vel  fumpcus,  qui  morom  &:  dilatio- 
ncmnonpatiuntur,quibufqueltacimacincontincnti  fatisfieri  folcc, 
vcluci  impcnfa  fada  circa  dcfudum  ajgrotanccm  &raoricntcm,mcdi- 
cos,chirurgos  &  fiiniles.  Itcm  in  funus  ifc  pro  anima  dcfundi,  nccnon* 
falaria  modica  fcruorum,  alimcnca  famiiii'inmoi:bo,mortc, funcre 
dcfun£ti,  in  inucntario &aliis  fimilibus,  qux  vulgo  non  diffcruntur, 
nccexpcdkantcauf^  cognitioncm.  Imo  hodie  (pra:tcr  iftos  fumpcusj 
hxrcs  nil  cuiquam  prxftat  nifi  authore  ludicc  vocacifqucGrcditori- 
bus,ficuti  di£bum  cfl:  &c  quantumuis  perfcdum  fic  iiuicncarium ,  ncc 
de  fua  lubftancia  quicquam  h^res  prosrogarc  teiTecur, vc  hxc lcx  dicic 
Itemhodic  dicimus  non  poffc  cxigi  hiurcd-cm  quamdiu  fit  inucnca- 
rium:  fed  dicimus  podeconucniri  &  condcmnari,  ac  crcditorcm  non 
cxpeftarc  fineminucncarij,  nam  crcditoris  intcrcftfcnrcncLim  obri- 
Rcrc,  atquc  hoc  nil  noccc  h.crcdi.  Qup  fic  vt inierim  6c  durancc  inuc- 
tirio  currat  prxfcriptio  concca  eum  ctcditorcm  >  qui.i  pocuit  agcrc 
in  h^redcm  iflum  :  in  quo  rcfliflimc  iuris  vficaci  foimulx,  rccciuc 
a  fcntentiahums  §,  vccdiuerfbbcncfcribiturab  intcrpretibus  hxrc- 
dcmidumpcndentc  inuentarij  confectionc  poffc  conucnirc  6c  cxi- 
gcrcdcbitorc&h£redicacio6jtVcfumpcusnQCciIauos  U  pra:fencc$ 
ecicpoilic 

AD  1  SIN  YER.O  POSTQ.VAM. 

V  idixicadirc  feanimo  faciendiinuentarij,quodtanicn  non 
fccit ,  acquc  h^redicacis  bona  cccpit  &:  occupauit,  pofi  lcgici- 

i?4r«  in-  ^^^^^  muraccmpus  facicndi  inucntarij  elapfum,manct  harrcspur.^ 
»i»f4r>»»»  & fimpHcitcr, atque obligatur  in  fohdu'7i  omnibus  crcditonbus :  ncc 
^tfiripti  benc  Quidamahudfenciuntconcraapcrcam  fcncciuiamhuius  5.  neq; 
^m»maia  iisprodclr  hxcratiCKinatto,quoa quj  Itacimab  initio  rcpudiauit  priur- 
^uaur  gclliircc  auc  actigiilcCi  uoa  clHcitur  h^rcs  cx  ca  quud  puflc4k 
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quid  cxpilaucrit:  Similitcrquiadiit  pcr  inucntarium  non  cidir  cbbc- 
ncficioccfi  pollcaquicifnbripucririVtdiflutn  tfl:  in    liccntia  vcrfc. 
Illo  proculj.icnort  tam  pcccctisqui  inucnc.irunTi  hiccrc  diflulit,quaic 
mulco  minusamirterc  dcbcc  idbcnciicium,  hxrclquepurc  ficri.  Vi- 
tiofainquamillatio  cfl,  n.im  du.r  fpccics  ill.r  nniltum  didat  anoftro^.  ' 
quo  priuatur  bcncficio  inucnrarij  qui  id  non  fccit  tcmporc  fibi  pcr  lc- 
■gcm  prafcriptofub  •aconditione,  vtfi  nonparcatintraid  tcmpus,to 
iurcpriuctur  quocafu  morapurgan  ncquic,nccprodcftpoftca  faccre 
inacntanu,  vc  cx  hoc  i  colligitur.  Quod  tamc  hodicin  vfu  n5  vtiquc 
leruarcturiisIociSjquibusnoncftconructudoautlcx  fpccialis  dc  tc- 
porefaciendiinucntarij.Quodfiiudcx  pctcntibus  creditonbus  lullc- 
ririnucntariumfieri^^  perficiintraccicum  tcmpus,  ncquc  id  factuni 
/jCobftantcaliquoimpcdimcnto,idcmiudcxtempusillud  prorogarc 
potcrir, & mor.r  purgationcm admittcrc,  arg. 1 2 .  D.  dc  rc  iud.  Dc- 
niqucob  rcpcrtormm  fcro  hikum ,  vcl  non  adhuc  confc£tum ,  raro  * 
quis  effidcur  purc  &omnimodo  h^res:  nififraus  &dolus,  arguatut  vcl 
tiimia  coticumacia  &  proceruitas,qux  iniftis  clolo  proxima  cfl^vc  not. 
sn  1.  Qood  n€tuz  D.  depod  &  1.  magna,  D.de  verb.figniC 

Qupd  attcem  hoc  i  caoetur hasreaem  ob  non  ^iftom  repercorium 
^'us  beneficio  (poliari,  &  omnui^  ac i&folidom  teneri  debicis  &  obli. 
gationtbush^editariisjdubmhaber  vtriilegatariis  quoqjomnimodo 
&  iafoiiduteneatatadintegnlegata  qttamuisfimmoaica  &  inolH-  '^"'''^ 


doiafin^&Icgitimamminttan^veietiamcxcedant  viresJuereditatis 
necineafiiperficvndefolaipo&nc.  Quidagcneraliterhoc^^rmac 
quia  hiccextus'  ait  hanredem  iihim  debitis  haereditariis  onmimbdo  8c  **t»» 
in  folidum  teneri:  qua?  opinio  vera  efle  nequit.  Primdm  fi  zre  alieno 
diflblutOi  nilplaneexJuereditateiiiperfic»  vera  non  eft ,  quia  legata 
iion  ddientur  nffi  poft  (blutum  «saucnum>quarc  fi  pcr  illud  totahx- 
fcditas  abibrpta  fit>  nil  pro  legaris  reliquomerit,  l  i.  s.  fi  is  qui  D.  ad 
leg.  Faldd.  imo  fi  quid  modicum  refiaret,  inde  Icgitima  prius  detrahi* 
f  ur»  vteftomniiure,  vfiique  receptum:deinde  fi  difiolutosrealieno, 
quardam  bonafaperfinc>exquibus  haeres  ifte  fiumi  legitimam  detra- 
hete  vclit  iuxtaleges  omnium  populoru,&relinquere  fuperfluum  lo* 
gatariis^  vc  pro  tacione  legjis  Falddif ,  &  pco  tat4  legari  qui(qi  fibi  quid 
acdpiac:  locontrariamlegatarij  petan€integralegara  :lidemputanc 
ob  non  fa^tum  inuentarium,  dcbids  omnibus  h  rrcditanis  omnimo* 
<do  &  in  /blidunr^bligari  h2cr^dem»ita  tc  pcr  Falddiam  Icgata  minue- 
rcnequear,  iuxta  fummarium  huius  s.  ex  Atexandro  &  ahis,  quia  (in- 
quiunr)  dolus  &  frauspr^fiimitur  in  hacde  non  facicnte  inucncanu: 
adquod  fcfe,fubiccerat,addcquod  iusF.dcidia:  amiccithsrcs  ob  do- 
ium^fraadem^  furcum&c;cpiIationem  hxrediuris,  nam  pr^fumauf 
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idonca  &  Ipcuples,  nificamcxpibfTet,  vtaitNouclIa  dchfiedib. 
falcid.  Addc§,fiquisautcm,inf.haclcgc,cuius  ha:c  vctba  funt :  ^■f 
quis  aHtem  tcmerxrto  propojito  deliberattonem  (juidem  petierit,  inuentartum 
autem  mmtme  confcripfent^  ^  vel  Adte^it  hdircdttAtem,  veL  mtntmje  esm  repu^ 
diauerit  yrwnfolttmcreditoribus  tn  foltdum  teneatur  ^  fedetiam  legts  falctdi^ 
benefciominimevtatur.  Exhocloco ,tum  cxhoc^.fi rcro,  deindc  cx 
ca  Nouella  de  h^cedib.  ^faldd.  fupccior  opmio  pcrfpicuc  probari 
Yidetur. 

Verum ij locipropiusinfpe^bi nilprobant, ncqucad noftram  qu^- 
ftionempcrtincnc,quoniam  caNoucHa  traclatdecohfrcdcquipcr 
fraudem^dolum,  furcum  cxpilauithcrcditatcm ,  ncc  fccit  mucntariu 
vci  debuerat,  SLmihcciillc  §.  fi  quis autcm,  inf.  hacl.  traclat  dc  h^rcdc 
qui  temerario  &  malo  vcl  ftulto  propoiito  petijt  tcmpus  dclibcrandi, 
iedinterimadijthcrcdicatcm, ciufque bonaoccupiuit,  vclcam  tacitc 
adijt  non  repudiando,  fcdgcrendo  &  contrcc^.mdo,  ncqucinucn- 
tarium fecic  vti  promiferat :  Is  ha:res non  vtctur bcncficio  lcgis  Falci- 
di£,  quiafraudis&expilationisfufpicionc  non  circt.  H^c  ratiocolli- 
ffitur ex$.  &  h^c  quidcm,liac  I.  vbi  luftinia.  Imp.mfcclatur  U  odit  cos 
^uipcr  deliberandi  machinationes,h^rcdicati.inndiantur,  odit  cos 
qui  fuo  inucnto  repcrtorij  non  vtuntur.  At  in  contrarium  bic§.  Si 
Vfro  pojlquam,  agiccancilmde  hfredc  quinon  pctijt  dcljbcrationcm, 
£bdlecicqitidetiiuiaenca]ium,quamui5cardius  nec  intraccmpushic 
1;  dcfinicuni^  nempe  cces  menres:  non  arguitur  doli,£urtijCxpiIacionis, 
vr  in  l6as  fiipecioclba!^  Isquidem  amiccic  benefichimimientarij ,  Sc 
habetur  pro  hgredcpuro  &  nmpiid>jqiiamobrcm  tcnecur  inibhdQm 
credicoribush^redicarijs ,  l;ccr  h^sedicasnon  firCoIuendo  >  nec  credt- 
toribus  obiid^ille  fe  eatenus  ceneri  quacenus  tn  bf  redicate  eft.  Alta 
eft  caula  Icgatariornm ,  nec  enim  ijs  intmaiegataj  dahit  de  ^uo ,  iiqu  i« 
demdimitusaedttoribus«nil  omnino^f^c&de.febush^rcditarijs» 
hoccnimfoiret  iiiiqnifiimum  contraiuris  Actntutaeregulas ,  vtfiia  Je- 
gitttiiaiurei|atttraBaebitafpolictur,iniiiftHinifibbenefido  legis  Fal* 
ddi«;  At  dice$>  iftciblidttmcrediteribns  (bluere  cogicur  >  etfi  hf redi<». 
tasnonfitidonea,ergoeadem  radonelegatarijs  quoqueibhdu  debec: 
VidofiiharccGkHeaioj^yfBmlegatarij  certanrdebicro^creditoresde 
.  dtamo»fiiiicqtte  fiiuoiabiles,{vt ait  Inftinianus,  Qoinimo  contra  iftu 
hcredfemtiilaiiudK&taere  pofiis^  quibn  vtcateacbeneficio  inuentarij» 
maneatqttepur^ftfimplidter  hxtR  D6ifide.acfieoiTegle^ofimpU« 
citer adierit haereditatem.  Eam^er6  nacredem quipureadiuir»nemo 
dicec  amittereias  legi^  Faladif  conttaIeg;atarios » fiiile^dma  fpo-i 
Uarl  Quodrca verius &  f quius  eft  proptcr  non  fiidum  inuentanum. 
abhf reacquihocfitcere  ddSuecat :  nonaButdnecminuilegidm^/ea^ 

fidddi^: 
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.  falcidix  dctrahcndi*  lus  concra  lcgatarios. 

Ac  vetcrcs  DD.  rctliilimc ,  C  lex  diclt h^cdcm,£reM!ietto  teKenm 
folidum,  Ea  vox,  in  Ibhduin,  non  comprchcndicnon  lardit  leginmnm,  L^^Uirrn 
quiaiurcnatura:  dcbccur,  &appcllatur dcbitum  naturalciii  l.^cin.us, » 
S.  vlc.  C.  dc inoffic.  tellam.  Ad cum  locum  non  aducrccntibus  nouis, 
cummale  vcllicantlntcrprctes  diccntcs  lcgitimamiurc  natuia:  dcbi- 
tam  elTc.  Sic  nos  interprctari  6c  modcrari  oportct  qiiod  noftro  5. 
fcribitur  iftum  hxrcdcm  debitis  harreditarijs  in/olidutn  tcncri:  ha:c 
fuit  niens  Accurfij,  Bartoli,  &  Accurfianorum in  Aut.Scdium  ttfta- 
tor,  Cadleg.Falcid.in  Autcnt.  HocampLus, C.dciidcicom.in  §.  pc- 
nult.Autcnc.deiijrredib.&fa!cidia.  Hisacccdunt  Canonici  Dodu-> 
xes  in  c  C^ai  harredcs»  extra  de  tieftam,  Idque  hodie  rcccncum  mngis, 
vt inuentario  non  &fto ,  ni^aneat  tamen ius  lc^timx  &  hiladia;  coita 
legatarios,niiifiitto&cxpi!ationeh2res  vfusperdolum  ttfraudetu 
inuentatium  onuletit » vt  eft  in  di^  NoucUa  de  hcredib.  8;  falcid.- 
Addeniit.talishxresiamlongum,  aut  longiifimum  tempus  labi  paifus 
'fi^millofiiAoinueli.tario>  quodfaceretencb^r  cz  ludicis  dccreto> 
vtmotis  e(t>necetiamprj;Kit4iatisdationeconfueti  remh$redttatis 
'laluam  fote.  Quo  cafu  pu ftquaym  tamdiu  ad  nutum  &  Itbitum  dilpo* 
iutt  de  bonis  hxreditarijs»  €ct6  nimis  obiiceret  legararijs  npn  ciTeido- 
AQam  hxreditat^m  legattspr^i^ndis,  cuius  rei  probarionecintegra 
ampliiiSt  nec  poifibilis  e(l>  cum  fioe  vUo  inu^tario  bona  omnia  tadiu  ^ 
penes&habueiKacjponedeik.  Pif^eacum lcgatanon/iifi  exte(la<^ 
'  niento  ((cbeanturyKire  potuitacddNiit,  quxquantaque  legataei^ 
an  in  officioia  &  legi  FaIcidtae.obnoxia.  Qiuptopter  initib  &  (tsLtiiD  ab 
aditi  hxrcditatedebuit  vocate  lcgatarios ,  &  cum  ijs  le^is  Falcidije 
inire  lationem»  computatione  £t^patfimonij.  Qupd  h  legatarios 
negligeotes^nilpetentesipfe  quoque  hxres  malitneg|igere,&  ciun 
ijs  non  ponere  lattonem  l^Falddi; » iibi  caueacper  innentarij  con- 
^B^oiicm  iblenmem j  quam  fi  omnifio nonieccrit,  atque  diutufno 
temporeoinnia pco  nutu po/federit,  vix  efl  v t  poftea  Falcidi^  bencfi-  ' 
cium  habcat  >  hlc  enim  prffomitar  in  dtibioidonea  hsreditas,  cimi 
'^dita  eft.  Qux  omnia  ex  ittpcaornmlocofma  aigumeoto^  U  ex  £0^ 
«liiibittiaipriicyduntci; 
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N  Iioc5.  &rcquenti  luftinianuslmp.incrcpat,  dicitqaeflai» 
toscos  quincgledafuiinucntarii  noualcgc&  vdlitace,  pc* 
tunt  tcmpus  ad  deliberandum  an  adeanc  ncrne  ;  iis  tameil 
iMbbmii,  patituraludiccinhocconccdi  noucmracnfes,abjp{bprincipc  annii. 
Quod  non  repugnar,imoaddit  intcrprctationcm  legiCum  inanci* 
quioribus,hoctit.  pcr  quam  moricnte  intraannum  h^redcqui  noii 
adicrar,  uis adcundi  tranfoiittiturad  h.Trcdcm  cius.  Adde  exaliislocis 
huius  lcgis,  tum  inaximc  cx§.  icquenti,  Qii^od  li  hxrcs  intra  dclibc- 
randj  tcnipus  pctitum  &:  conceiTumfilcar,  ncque  adeat,  ncquc  rcpu- 
dict iiomniariin,  poftid tcmpus fitharrcs  purc  & fimplicitcr:  nam  cen- 
rctiirtacitcadiiirc,  vtDodorummagnaparsccnfcnt,  hcctiusPandc- 
^irum  rcfiftcrc  vidcatur.  Quod  quidcm  iushodic  fcquimur  ma^is 
quam  ift.iui  prudcntiatn  Codicis :  nimirum  fi  hxrcs  pendcnte  dehbc- 
randi  tcmporc  nil  gcffcrit  ncc  attigcrit  vt  hxrcs,  fcd  tantum  cx  huma- 
nitate,  pictatc,  vclncccfTitatc  quardam  admiuiftraucrir,  vtfup.dixi- 
mus.  Ncmo  cninnolem  jit hjeresfinilattt^erit.  Rurfus  cx  aUis  locis  &  CX 
^.fcqu.addc  ad  hunc§.  quod  pcndcntc  tcmporc  dcHbcrandi  debcc 
^i^cTt'  iniicntarium  ficri  ii  h^Tcs  in  mcntc  propofitum habcatadcundipoft 
wtcrimr'-  fub  bcncficio  inucntarii,  &falcidiam  dctrahcndi  contra  lcgatarios. 
^^"''^•""Indcconigimushoctotomcdio  tcmporc  rcs  hxrcditarias  pcncshac- 
rcdcm  remancre,  vt  cuftodcm  ha:rcditaris,  vcl  dcpofitarium,  nift 
cx  mobihum,  tabularum,  rcru,Ioci,tcmpons,&: pcrfonarum  qualitace 
fufpicio  fitcontrahxrcdcnr.  tunccnim  Judcxciadiunget  cuftodcs  ac 
fjqucOros,  cxtit  vtlcgat.nom.cau,&  tit.de  Cafbon.  cd.  cit.de  vcc 
in  poff.mit.vtomncs  Intcrp.puunt,  Itcm  addead  hunc^.  cx§.fiquis 
/Jrtf «    '^'^^  in  hiicquod pedcntc  dclibcracionis cemporc  ha:rcs  non  ccnctur 
^cTHm    inucntari'5  ficcrcatqjintraiHudtcmpuspoccftrepudiarc  hzrcditacc, 
*»<*ri»wcxhibcndo  .'cu  rcprefentanxio  &rcfticucndoquK:miid  dc  hxrcdirate 
habuit.  Rcft  tuendo  fciliccccredicoribiiis  velafiif  Aarrcdibus.  Qui  fi 
maiotcm  clTcrcrum  quancitacemaffirmcnt,  camquc  coclati  &  interci- 
pi  a  rcpu  diantc,is  ver6  hoc  isifidecur.res  madi^eftaiKb  cric  probatio- 
nibuscxarg.$.liceati2&p.hactlirque  deficieDcibtis,  quoniam  eius 
cxpilationis  rccretae  &  domefticc  probaciocft  difficihs,  quoniam  ifte 
rcpadians  nbn  fecitiniientarium>  &t)mnja  peneslehabttit,  qux  pr^- 
iiimicarintercepiflerubprxtexta^machiDacione  debberationis,  vc 
hoc^.didcur:  id^irco  deearwn  renim  quanticace  fides  &  probado  fit- 
>        tnerui'potiusexiuramentocredicorum>&aliorumharredum.  IIU  iii- 
labuat  inlicem  concra  tcpudiancem  ob  dohim  eiuspcxfumptum:  noaL 
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tatThcn  pro  nucu  in  infinitamvcl  iinrncnlam  quancicatcm  iurabunt>lcd 
ex  judicis  taxatione&  modcracianclimicandacriCjtit.  dcin  Iitcm  lU* 
rando,  hic fbnfus  elTc  vidctur  dicti  §.  li  quis autem  j  vcrlic.  QH.intiuifr 
esrum facrAmento  ra  occipitntiHmmdmfefiMula,  cum  taxationftdmm  i  tHtlice 
■fidtuenda,ldc[uc nocandura  contra eos hiredcs  qui  contrcdacis  acquc 
ponellis  rcbus hzredicariis,  fine inucntario,  &  Anc  cedc'  poflea  rcpu* 
dianc  hoc  colore  &  pracccxcu^quod  pnus  cellati  fucriiu  Tdc  incumbe* 
ce  hacrediuci,  fub  ipe  iimencarij,  vcl  quamdiu  deliberant  vcrum  ha^ie* 
ditacemiu(cipianc.poceflille  ver(!culusaUiceriiicelligi,  (cihcecqiiod  - 
qnandtas  remm  a  repudiance  redditamm  ccedicoribus  ,  manifefhibi* 
tur  (eu  decbrabicuriaccamenco  credicocuro  accipienciuni,c  fque 
adiiibcbicuriQcancibu&ieid  tancum  recepifle.vel  eis  reddencur  iui2-. 

.  tibus(ere(licuturoseam  quantitacem  rerum  ica  iibi  reddicarum,  Itai 
tamenyVtearam  pfetiapef  ludicera  Aatuantur>fi  fintres  pericurx. 
Verum  ea  interpretatio  a  (enfu  tocius  ( videtur  nimis  altena.  Poflre* 
moadde,  quod  qui  pctiit  tempusad  deliberandum  >tenecur  vel  om» 
nino  adire  pur^  &  limpliciterxvel  omnino  repudiare  inura  tc  m  p  u  s  de- 
liberandi  a  ludice  vel  Principc  datum  in  nouem  velin  duodecim  m£**- 
ies,vtidiAuine(lfupcrius:non  poteftampliusadircpecrnuefttariuro,. 
quiayiamdehbecationiselegit^  quiaintramenrem  ab  hzredicatede* 
nca  non  incfioauit  inuen tarium,  neque  illud  per^ecit  intra  Tequen tes 
^o.  dies.  Qup  cafu  per  lulliniani  legem  ilil  v^Iet  inuen  tariuro,  quam- 
ttiseamrein  vCustcmpcret,  vtante  dixi.  Verumcx  iftius  lcgis  argu- 
mei^to  &  aliocum  locorum,  cum  ex  vfu,  magiilrofummo,hodic  hcet 
ii\tca  detibcrandi  ccmpus  adire  fub  beneficio  inuentacij ,  hsres  enim  ' 
pccittcmpus,  dcliberandi  &  (lacucndi,an,quomodo,  &  qua  racione 
adeac.  Quam  ob  caufara idcm  vfus  rcdiffimc  vt  occurrac fnmdi  & ma- 
ctiinationi  huius  loogioris  deiiberationis,cre  qua  in  hoc  $.  no  n  dat  no-^ 
nem menles, necannum>(ed tantunvquindecimdics> v el  rriginta  vel: 
40.dies»Velaliudmodicamtemptisarbiixiajiidicis  deiiniendum  ek 
qoalitace  reram»  lod»  remporis  fic  pecibiiaciHn>.atqae  ititra  id  tlempus. 
^atuethxrcs,  an  Ghi  vtileiit  vcl  omnino  repudiacrVeLadirerwnnind 

.  id  eft  piire«&f(implictceri.  velfubbeneficiointtentaiij7atquedum 
cempuslabitur,  ille  ea  qua?  celeritatcm ,  vd  neceilitatem  habenr  cura 
bit,atquetebushaereditariisinf]ftetcuftodi^cau{a,  vcdidum  c{l,catt. 
ni(que&|prndcns  nil  purc  &  (imphcicer  pro  harredegerec  Hxc  ex 
finpcis^^  jncefptetum  feniim  dciuxeruntia  vfuffl.. 
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Oc  f,  $crupenoribus(vtaIins  f^pc^rudis  &  perplcxaqu^dam 
narratio  fuafiina  Grfcomorcmagis  incH:  quam  lex  vet  (an- 
ftiobreiiiter  8c  apertdftnperansrooreRomano.  Senrusau* 
cprohicedevidecurriislcilicetprgcognitisyquxdiximus  m  $.  pr^ce- 
denci)  hsrcs  nolcns  pure &  nmplicicer harrediratem  cemere,  duplex 
rean;dium  habet,vetinuencarijveldeliberationis.  Si  clig.icinuenr9. 
.  rium,  hoc iiacere debet roleronibus  obferuads qux  diStz Tunt,  alioqui 
nil  proderit,  manebitqiicpura&ijrhp  lcxaditioh^tedem  pure  iacieiL. 
.  S 1  h  o c  n on  vclic»  Ced  magis  delfberandi  ceropus,ille  intra  9,  vel  la. me. 
ies  deliberabit,yr  iup.fcriptume(l.  Scdvult  luftinianus,  alcenus  ge. 
ncris  quoddam  inuentanum  k  ddiberante  fieri:  ac  ex  tota  hac  1.  coUi- 
gt  nus  ii\  inLienurtum delibetannoonpcoHcctc,  vt  poilea  po/Iicadi- 
rc  iiibbeneficio  inuentati^vtquc  co  bencficio  frui  poificnam  ad  illud 
rc\icrcinequit>hoceincgat  Iuftinianus,infenius  quod  luumbenefi- 
ciu:n  inucncarii  nouiab  iniciononelegerit^roaluencdelibcrationeiii. 
Adquiflergo  aliud  iilud  inuentartum  ?  puto  ne  mobilia,  cabula?,  re$ 
bf^redicariz  iPterim  pendente  anno  delibcrationis  ii7tercipiautur, 
atque  vt  iotegra  &  lalua  iintomnia  ii  hxres  delibecans  poile»rccuiet 
h^redit^tero.  Qupdiinon  repudiet,  maneatqtte  hxtes  pui^ac  ikn- 
pltciter,  in  hoc  ei  proficicc  iliud  inuentarium ,  vt  contra  legatarios. 
'  vtatur bcne£cio  iegisFaicidi^,  non  proficict  enim  contra  creditores 
alios.  Qu(interpretatiacerciiluna.eiL  Si  vero  perooturo  id  delibe* 
tandi  tempus,  vel  9.  vcl  xi.  monfium  taciicrit,  necdixerit  ^c  adire  vel . 
Tecufircha:rcdicatcm,  nianebitpurc  &  rimplicicerha;res,quamuis  tak 
inucntarium  fccerit,quianon  prodcll  nifieo  finc  qncm  nupcrdixt- 
inus.  Ergo  finguli  crcdicorcs  intcgra  fohdaquc  dcbica  exigentah 
iHo  h^rcdc,  quamuis  folucnclo  non  fit  h^rcdiras,  quamuis  inuen- 
racium  ica  fcccrit.   Non  iic  legararii  qui  eatcnus  iegata  cxigenr, 
quaccnus  viics  hxTcdicacis  cxcurrunt,hoceft,  dctradla  pnus  falcidia 
l*fjfj  lculcgicimd,  rchquum  ccdct  Icgatis.  Pone  ,  dillokico  xic  alicno, 
{.'^^'^^'^'".quinc^cntafuperfunc  la  h^rcdicacc,  teftator  lcgainc  qaingenta:  noa 
mada      diccs  h£c  fohda    intcgta capi  a  Icg.itariis,  nam  cx  haeicdicatc,  id  cft, 
^int        jj^  ^oo^uf  cantuftHic  in  haTcdiracc,  pjriu'^  dccrahccur  qunrca  hilci- 
d:.i  lcu  lcgicimah.xrcduni  ii?xca  cmilc  lus  ac  morcs  popuJorum  :  qiio 
hicto  rcliquum  diuidctur  lcgatarii<J,promodo&pro  ratalcgatorum, 
Etmaltf.quidam  cxhoc^.  colliguntomnibus  dcbicis  ha:rcditariis  cti^ 
•Jc^acariisomnino&rin  folidum  h  rrcdcm  iftum  ob]i«rari  linc  vlla  di- 
Jtocii^oa.^ :  mj^c  id coUigi  conilaCH;;)^ iuj>.  iciipcis ad iiu  yiifo^AdK 
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&:  hqc  qiiidcm,  tum  crinm  cx  §.  S)  quis  aurcm  rcmcrario  propofiro, 
Jhic.  Rurfus  iftum  hxrcdcm  dclibcrantcm  luftinmnus  Inip.  vtfuiin- 
'  ucntarii  contcmprorcm  cocrcct  &:  caftigacin  d.  §.  h  quisaurcm  ,vtii 
-pccita dclibcrationc non  fcccrit illud inucntarium, qucd  fupra  nora- 
iiimus  ( non  quidcm  luflmiancum )  ncquc  mcra  dehbcrandi  rcmpus 
cxprcfsc  rccufiucnc  h^redicaccm , adco  cfhciacur  h^res  &:  h^ rcdirariis 
..omnibus  oncnbus  obHgatus.  vc  non  cantum  crcdicoribus^  fcd  ctiam 

,  legataniSvVdonacariis  fo(ida&:  intcgradcbita  prfftarccogatur ,  non 
dctra£la  falcidiafcu  Icgitima  j  Ratio  pctitur  ex  Aucenr.  de  ha:rcdib.&:  * 
falcid.  quiapcrannumh^fitans&rinterim  pofHdcnsrcs  hxrcditarias, 
non  facio  inucntario,  prqfumitur  omnia mccrucrcilfe ,  ncque  dolo 
carcrc  vidccurobiicicnslcgatariis  non  cffcidoncjm  h^rcdicaccm  prq 
.icgitima  pro  Icgacis.  Ergonon  v:ccurbcnenciolcgisi^ak;idia:,non  ' 
dccrahec  lc^ntimam  cx  rcliqua  iiorrcdicacc. 

Quid fi diilblucoacrcalicno  nilauc  p.arumrcftat in  hgrcditatc,  vtrii 
•de  propria  fubllancia h^ res  foluere  dcbeat  inccgralegata.  Dc  crcdico- 
ribas  hoc  certum  cfCc  fup.didum  eft.  De  lcgatariisambigicur.Quidaiu  • 
111  iis  ius  cflTc  idem  aflfirmant  cx  argumcnto  huiuss  &  exmcmorata 
pr3e(umptionc  doli&firaudis.  Contrariumvcritis.fi^^qulus  cnc!  me- 
mini  nie  dicoce,  quia  pccnahxcineiimilAtliitiirvtfiacir^^^cs.purc  &: 
:£mpliciter,  At  vmqui  (ineinuentarii  luftinianeifolemnibus,  qui 
£nedelibecationedacf«adiic  pur^&nmplidcer,  non  camenprariiic 
lcga ta vlcra  vices hfredicacis, lusM  is qui,D.ad leg.£ddd.  Pr^tereain 
.jboc^.  iiquisaueem,pocnafic impofiueft,  vc  non  vtatoc1>enefido 
legis  Falcidi9,'ideft  ,jion  fecuec  fibi  legicimam  decca£Hl  Falddi4  cx  le^ 
gatis  inoifidofis,  omnem  hi^cedicacem  inicgata  crogabit,  nil-ex  iis 
.defiilcabicneccoUecpcolcgitima.  Nonhocfaddituf  vt  dcficiente  etta 
ittbihmcii  h^redicatis»  de  fijo^reis  legataimplcat  Quc  verbajidiid 
quidem  ^luftiniano  debuerant,  fednon  addicafu  pp  c  ni  aon  debcnCj 

•  i^uia  poenac  refitinguncur,  non  ampltancur^  c  Odia,de  reg.  iur.  in  «. 
Poftremikm  eft  de  ifto  hxrcde  delibecance  qui  incca  cSnpus  fbcu- 
icumrecttiautthmdicacem^irauidem  prxdidum  inuencarium  (noa 
luftinianfum)receric>reshaccedicariaseo  dclaipcassefticuet,  mcione 
tcddita  ru2adminiftradonis,necnonaliasquircumomifiire  vd  cau 
laiTe  credicores  probanerinc  ex  $.  licencia^fiip.  hic  Non  (iGto  auccid 
tali  inucntario,  crcditores  dc  quaniitace  cerum  hcrcdicariarum,c6tra. 
J?uncinlitcmiurabnncefiFu^ad  iibicumt  (ed  ludcx  id  nioderabicur 
;excomuni  fama,dcaIiisindiciis.vcnot  intitdcinliciut.&I.^  quando  * 
C .  vn de  vi.  Ad  h\)nc/.refer &  rcpew Icripca  fopcriusin  $. &  barc  qu ir 
^dcm-.Pofiro  cxomn.'bus  prxcicatislods  cx  a*qu  icat  is  racjor  c,  pjudcii- 
iliiiqueincerprecacionibus    coiolcacionibus^ieci^  imialuu,4ci  pix* 
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DE  ACQVIRENDA  • 

ter  vel  co  ntralianc  I.  vc  Iiacrcs iuic  &  ccmporc  dcliberandnmpctrata 
pofncadire  vcl  purc&:iimplicicer,  vel  fub  bcneficio  inuencarij  lufti- 
nianei, cametfi,  hxclex  id  prohibcar:  rccularc  quoquc  hxrcdicatem 
poceric  cci;ini  poftfinicumdehbcrandi  ceiiipus,modo  nilaccigeric,nec 
gefTcric pro  hjercdc.  Icem  fi  adiic  fub  bcncficio  inuencarij  luftinianci, 
liuc  illud  fcceric,  fiuc  ncc  dum  tcccnc,  poccftadirc  pucc  &:  limphciter, 
Yclcconcrariopoccltomnino  rccuhuc  ha:redicaccm ,  racioncrcddita 
iuac  admimIi;racionis.  luc  mos  xquillimc  tcmperac  iflas  lcges, 

AD     NOTISSIMVM  AVTEM. 

N I  T  I  o  huius  I.  didum  cft  miliccs ,  ncmpequi  func,  vel  in 
cxercicu,  vciin  caftris,  vclin  cxpcdicione  fic  commcacu,  vcl 
mprffidiis  &:ftaciuis,  vcl  in  hoftico,  dcnique  qiii  cxcra  do- 
mos  fuas  priuacas,  foris  6ta6lumihcant,  fiadicrincpuicac  linc  bcnc- 
ficjo inucncarij,non camcn  ccncri  vlcraqua  inhxrcdicacc  l4C:qu  >d hic 
rcpccicur.  Gloiri  &:  vetcres  Dod.fcribunc  hoccmcdacum  cjrc  m  no- 
uclla  I.  dc  h^'rcdib.  &:  falcid.  $.  vic.  vbi  dicitur antc  fcripca dc  iniicnu- 
rio &:adiCionc  valerectiaminmilicibus ,  licLicinahis.  Ergo  CinqLiirir) 
mifcsnonfoluicur,  ncccxcufacurabhisfolcmnibus.  Ergofiadiirnon 
pccico  inuentarij  bcneBcio>  hfrcdicariisoncnbus  omnino  in  /ohdu 
alligabicur.  Qiyipoftciiorcollcitio  vitio/acft,  ncqucprobacar  co  5. 
vtc.  vc  rc<5tenocanc  iuniores.  Si  igintrmilesinuentariuni  non  fccic,  ac 
non  fir  folucndo  hxrcditas,  fupra  vircscios  non  tcncbitur.  Ad  miliccs 
imagmario&&  cogarx»  &c(sIcftis.mihciv,Iioc  prluilegium  non  produr^ 
ci  vcrius  eftex  Salic.  &aliis:  camcciicanoni%&Togati  incocrartunt^ 
fibicanancargumcntis  4finiilileutbus:nam£f  if^is  iusiingularetefta» 
tacmimilicaris  noacompeccre,  omnes  facencur,  Ycantcdtxicnus. 

SPQNTJ^  VEl 
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/. 

.  Qui  fiiperflitis  Som  repudiot,  fofl  mortem  tm  sdirc  h^riditdtm,  ittm- 
Somrtfnjpojfejiionempetercnonprohihitm^. 

V  r  ab  inteftato  ruccclTuruS  cft  Titio ,  fiuc  cius  RUvis,  liue 
agnatus  proximus,vulg6  fperatus  &pr^rumptus  hzres,. 
fi  futur^TidjadliucTiaencis  ruccdlioni  renunciauit,  hoc  « 
^y^i^^^  einilnocet» necimpeilit auin poftea Titio  defiindd cei:- 
nat  hxtedmtm  fi  £am  efr h^eres :  quin  p'ecac  bonorum. 
poiTeflionem  fiYffiancipacus^  ant  non  (iius ;  pctic  eam  quoque  (uus 
lizres  iure  poftficioii  mcquidBmrcetcuiii  inh^editateqj^aeab  in« 
cpftaco  defertut;Qu6dfi  defunfta$:te(bmentuin  fecit  alijs  haeredibus 
inltitutis  9  dc  ifto  prartsrita  qui  cius  fuperftitis  bona  repudiacat :  hic: 
aihilominus  (iIquidemiimsuth^res)nuUum&iriitamtefiamentunt' 
effidec  prstencionefiiih^cdis,  extit;Deiniuilo'rupto/&itrito  te- 
fiami  velcxiurepnetorioagec  bonomm  po£effione  contca  tabulasi.' 
Si  ver6emandpatus  fit  veleztranens^  U  non  fiius,  pnetorium  ins  ipfir 
dedit>  bonorum  po^reffionemucontia  tabulas.  ^Sm  ver6  defundus- 
cumdem^iniull^  e»ueredauerit :  fiquidem  fiius  efi,  cefbmentum  re(» 
cindet  pcr  querelam  inqlBciofi  ^ritulis  de  ino£  tefiam;  Si  emandpa;^ 
tus,  liabuieprimd  bonpfmm  pofielfionem  contra  tabulas ;  poflea  que*'- 
zdam  quoque  Jhofficiofi :  fiiorum  &  efaandpatorum  difoentia  ferd^ 
.  Id  dmnibus  remota  ^er  lufiinianum.  Hocias|£ic.ordo,  hicgcadusi 
faocdfionum  minime  coUitur  per  pa  Aum  de  non  fiiocedendo  >  quo  * 
repttdiatac  ^aecedicu  vioaici^ ,  quodquc  repr^atur >  vc  efi jn  1.  fe^  i 
quentt,  * 

Hhhh. 
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DE  REPVDIANDA 
EX  PAPINIANO  IN  L.  VLT.Di  DB  SVIS 

*  fiT  LBOtTIM.  HAtRBDIB. 

P/uermlhnimetitbdotaU  CQn^rehendit  fUsm  tt4  dotm  Accepiffe^  ne  fiii 
i^udexhdareditMepatrnfpeitMreti  emfbripturtm^mfmxepioms  nm  mntgfi 
£§nfiAt^^rimoriimemmcmioneslwimA^^  , 

Vt  V  s  H o^p  I  diucio >,fett  abdi^atio »  &  renunciado  fbtnne 
^^12  fuccefiionis, fj^incg:  pciiucos^ah  liibefadac  (bcced^di 
HI^SB  iaslegeconfticucom.  SoU enunlexfaaereditacem  4^ityel 
attfecc:  non  pa£kio  prittacorum.  Hqoe  obcinec»  iiuehfc  filiarennn- 
ci^ns,  veniret  ad  fttccefltonemab  inceibco :  fiae  in  caufa  ceflaci  res  fi^ 
«cqueiiliafic vcl  prxtcrita,  vel  iniuH^exhxredata, ficu^  dixifflus. ' 

EX  L.  X,  COD.  DE  COLLATIONIB, 
p46himdotidiif^hiiment9cmprihenfimvt  contenta  dote^tju^in mdtrii 
miMiocolhcMk»lir,nnllnmddbonApiterns  r^rcffum  haberet,  iurisMu^ritm 
improhAtnr,  necintefiMo  pAtri  fnccedere  fiUa^  M  rsti^ne  prohtbetur,  J>otem 
fAneqttAmAcccpit,fritrihu<piinpot^iii^miu^t^ 

JEC  con(UtatioIoqnitttrd€patcisinceibrih2redicate,acde 
^ccii*  cam  conferenda:  propcerea  quod  ance  luftinianttoi* 
fw^^  in  iolisab  tnceftacoincceflSbnibus  collarioni  locus  efacjnon 
inrQCixffioneceftamencaria,  necincerinfticttcos,  vccolligiturex  ri* 
tulis  de-  ^Uacionib.  qnod  luftiaianus  poflca  mutauit;  Cum  igicnr 
Imp.  Alexanderhiclconfticuitnon  obdantc  huiufmodipadomiam 
fiiccedere  patriinccflaco,  necollig.is  diciaituddcbcreiB.pacreincefb-* 
co>namhic,quide  vno  dicir,  de  alio  non  negac.Ecexaure  vcceri  de 
anceftacohicexpreiTumefttancilm  ob  iura  coUationum :  non  obiura 
ructeflionum  :nam  quod  pcrtinet  ad  iu$ruccedendi»nilditferc  cauia 
teftari^caofiinceftati.Sicpa^fcumiUud  non  prohibet  filiamiiiccedere 
patri,fiueteftaco,fiiieinteitaCo:ncqueinhacl.valecdidlum  Icgis  Chm 
Pi*«fory D.deiudic.  quaderenon  videturamplius  dubitandum  poftL 
35.^.1.  C.dcinoffic*ccftam.  cuiushscvetbafunt. 
.  s.  jlludetiumfmiammjvt fi <fttis a pitre certas res wipecunias acceptffet,^. 
pMiius fHiffetquutemudeinofftctofo  qucreU  aduerfkspMiemunit^Umenrum  mL 
mm^dheomoueretur.  Btp^obitumpMtris  fUtus^  cognito  pstemo  tefiumentOy 
rtonaznouerit  citts  ittdiciumjfedoppi^wdndumputauerit:  vetereiumoexplofil, 
imiujfmodipaSiofUiumminime  «ruuMri fetMndumPdpiniAni  refponjum ,  in  quo 
definiuit  merttis  ma^isplios  adpdtertidohfequia  prnuoctndos^quAm  pdBionibus 
dfirinmdos.  Sidhocttdddmittimus  ,nifttrdnfd£iionesddh£redespdtemos  fim 
iiuscelelnrdueritfinquihusi^ertijiimeiudiciumpdtrisdrnouerit,  . 
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H.£R.EDITATE  yiVENTIS.  jo^f 
X  H  AB  a  s  D  A.T  v.sattcpcxcericasstam  fiitts,quam  emacijpacus, 
£1:  agnatusproximns»  bcil^amiccuncquerclam  &accu£tione  ^^^^^^f^ 
Binoffictofi  ceibunenci^.  nontanc^  expreisi  renunciacione,pc!/iw. 
led  eciam  cadci,  fi  quoois  modo  celbmencum  6c  exhxredanonem 
fofadam  approbauerinc.  exemplafuncinl.  8. 1  iicondicioni,&  ^.vlc. 
iio.lu.l.xi.ia3.1.3o.&lYlc.D.deinbf&cceQam.  quxiex  vlc.  de 
0ence  aduocaco  d^eraccipi :  £  diuerCb  dcignorance  ius  fuum  incel- 
Itgicur  lex  54.  D.  de.rei  vindic  In  exprefla  renunciacione  res  carec 
omni  dubio>li5.1.i6.1.i7.1.2).  D.deino£ic.ceftam»  Nempefi  rettun- 
tiacum  fic  queselae  poft  eam  delacam  >  hoc  eft  >  poft  adicam'iizreditate 
abiDibitucohzrede ,  abaMoluerede»1.34Jnfine,  C.deinoC  cefbm. 
Ance  delatlm  ita  quer^lam^&ancemotcem  ceftacoris  fucura  eius  hx« 
redicas  toco  iure  ciuiU  fnifttarepCidiacur.  Imo  fi  quid  filio  patet  fuper- 
ftes  dedic^&tradidice^  lcge,  vtnilaliudexpacrisfu^rahasreditate 
^erarec  vft[uam,necittoifiKiofi  querelam  mouerec  concca  pacris  tefta*  . 
mentum,inquo  inuenietut  przcentus  ancexhaeredatus :  Hoc  loco 
dicitureamrenuntiacioliemnonyalereyacpacredefundo,  filiumrer 
uerciadbonapatetna:  intellke  «confeneodo  cohxredibns  id  quod  iu 
.patre  habuit»  vt  ipc  alijs  lumnjani  confticudonibus  colhgicur,  id-* 
que  vfiis  recinec  xqniifime :  qnampis  in  cexcu  dc  gloffa  iuris  duilis» 
situlis  de  coUacionibus»  hoc perquam  vari^  tta^cur.  Vecum  in  hoc  $. 
luftinianus  ambiguu  reliquic  Inceiprecibus ,  An  filius  ifte  eo  cafii  agat>M>«M«m 
qttereUtnoffidofi,quxceftamencum  illud  patris  refcindat,  r^quc  '^*  '*'' 
]»ttOcetadcau(am  inteftan,  vndcfiet  vtcumalijs  hxredibus  ignausUH^r^. 
proximisfiiccedaczqualitefl  cxlii.  C&mil.ercifc  idque  hoc   vide^  pUr^cnti^ 
tur  aiirmari,  verfic.  EtpoJlobitumpAtris,  &c.iunaal.94.  D.  deacqu.^"'^'^""*''^-. 
"  4a?red.&Lvit  D.dc  fuis  S^.legitira.  An  veto  noa  ica  irritetur  terfa- 
mencum)  quin  pocius  ica  dacutii  filio>cedat  &imputetur  ei  in  fitam  Je- 
gicim^ :  Quarefinonfiifficiatprolegicima,Cttncisadioncmta^ 
habeat ptblegitimx  fupplemcnto ,  pcr  regulam  generalem  lcgis  30.  L 
3J.I  32. 1.3^.     vlt.C.  dc  inoffic.  teftam.  idque  affirmat  Gloflariifm 
Accurfij.  d.l35.Hocmodo  ceftameciimancbic,fublataquercla  inoffif- 
dofi:  necis  filius  fuccedeca;qualicercumalijs  hxrcdibus  ,  fed  rancilm 
kgicnpam  habcbit>hoceft,quarcapoccionishcrcditarix  qua^abinte- 
ftato  ahoquin  erat  habitums,  velcriencem,  veliemifiem)  exiure  No* 
ttellarum.  Muiciim  crgarefer%vcramfilitts  agac  querela  inofficiofi,an 
petatlegitim^  fuppleraentum,  vt in  contradbu  Qc in  placito  diuiHonis,  • 
icferc  aa.  debeac  adus  refcindi ,  an  fuppleri  cancikn  quod  iufto* 
precio  yd  aequalicaci  deeft.  Ad  fuperiorcm  huius  $.  fencentiani:' 
adiidtur  exccpcio  in  finf  y.nempe  fi  poftea  hic  filius  pacrc  dofoa— 
^ko,  fttpct  huitifmodi  paftion^  SeTepu^cionefttcceirioji  is  vcl  quecci- 

7  iihbh.ij* 
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Ix  cranregetit  cum hatrcdibus  inflicucis,  &  hodie  <xaa  ^iltjs  ledtnms 
feuagaacis  proximis :  atquc  ficteAamentum ,  vcl  edain  ccpudiacio- 
neinapprobaaerit>  8£  querela:  inoiHciori  reniiiitiataecit,  namqucrek 
inodiciofi  demibn  quxfiu&  delaca  poft  morcem  pacds  &poi>adicam 
ab  alijs  hzreditatem  omitti  &  repiidiaripoteft,  vtante  moiiuinMis. 
Dubitafip6te(^quodhicfilioconceditur,  an  prodeire  debeataltcrt 
agnato  proxinio  qui  ab  incefbto  erac  ruccefTuruSyhxredi  pntfumptOy 
vtaiunt.  NamcattohicaddiacxPapiniano^fiJios  tanciim  mcmota^ 
vt  pote  quibas  nacura  dcbeaturparentum  harredicas :  alijs  hxiedibuf 
non  vtique,  1. InfiuS9D.de lib.& poflhum.  Sed  Hermogenianus  d.  L 
^4.  dcacquir.h9rcd.  gcneraliter^  fine  diAindioneprarcipit,repudia« 
tembonafisperflitisnoninderemouen  ab  eius  hxreditate  poibno^ 
dum  delata,  quia  tale  pa6h]m  improBum  eil. 
P4ti4     Porro  fiipcaf^pti loci  cum  Interpretum  glofiis  contincn t  traftant- 
wietlo  quc  padum^uo  repudiatur  viucntis  h^reiitas,^  futu£afiicce(fip,ali- 
te  3o/f/i#r-      dato»promiflb,vel  retento:  vulgo  dicicur  pa^ii  de  non  fuccedG* 
ftdemd$,  multu diifimilc  cft  pa£tum  dc  fucccdendo,  1. SdpulaQO> 6u  . 

D.dc  vcrS.oblig.l.vlt.C.depa£kJ*>Iampa6lum  defiicceden4o  impro^ 
bum  eil  cum  hxreditatemcaptet  viuentis ,  induc^i  votum  captandac 
mor^s  alicnx,  impediatquc  tcflandi  hbertatem^d.l.vlt.C  depa^ 
;jQuae  dilTerant  a  pa£lo  dc  non  fuccedendo:  Quod  etiam  non  efl  nu« 
•<ium  &  finccauiat  fed  ebrcm  dati  hegotiiim,concinec.  Repudiatur 
enim  fiiccefiiopropterxaufiim  dotis  datx^promink,  vel  fucurarutn 
^iuptiarum,  L  lurifgentium ,  $.  i.  $.  2..  D.  dc  padt.  1.  Labco ,  D . dc  vcrb. 
'.jtbdjiMit  fign.  Addequod  perabdtcationemoltm<|atTi  licaitreddita  caufa  fi- 
lium  abdicare,  deumilia  remouere&eiiccre,!.  2^  $1  dccdmplacuiilec» 
D.de  01  ig.iur.  &  tit.Cod.de  pa^ria  poteft.  fcr  cmancipationcm  quo- 
r.(.7Mm<fr'que,de  famJia&:  hxreditate  liberi  eiicicbantur.-Ettamen  locifiipra 
^ndlTm  >^ccicati,atque  adeo  totum  ciuile  ius,ea  pada  quibus  repudiatur ^ueii- 
tifnbai.  tisharrcditas  omnino  reiiciunt,  tanquam£idacoiitrabon<^mores9 
nc^  modo  ciuilcs ,  fed  etiam  naturales :  quia  legitimam  iure  naturse 
dcbic.^.m  [ixrcdibus auferantj  quod priuatac pa£Vioni non  pcrmitctnir^ 
vtavc  Papinia.  in  d.L  vlt.  dc  fuis  &  Icgit,  hired.  Quia  fint  etiam  contra 
racioncmiuri?,quohxrcdicasnondum  delaca  repudiarincquic»  inti- 
tulisdeacquir.harred.&dcrcpud.iiicicd.  Ncquedelata  dicitur,  nifi 
,         qua:  adiri  &:  apprehcndi  porcil,  l.Delai^,  D.dc  vcrh.fi gnif.  Ac  viuccis 
li  ric  liras  non  potcftadiri,  I.jvlc.  C.dcpacl.  d.  1. 94.  dc  acquir.harred. 
His  r.itionibus  firmiflimis  impuUi  omncs  lurisciuilisauchorcs,  nccno 
cius  Inccrprctcs  vno  conlcnlu  fcnciuncicpudiationcm  fucuia*fucceA 
ijon«s  fadam  a  libcns,adco  uriram  5c  miufti^-n  eiTc ,  vc  nulia  caurio- 
juc  ac  aucupic^fccmularum,  nuiio  vmcuio,  nuUo  iuramcuto  po^c 
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H^REDITATE  VIVENTIS.       '  ]or 
cotifirfflari:&rale  iufiuianduin  concrabonos  morcs  nofi  cf][c  obli^ 

gtorium,c  non  cft  de  regjurjn  ^.cilmpnncipalc  cui  acccdit  fir  iniu- 
iro ,  vc  vulgo  dicimus  cxl.  vlc,  C,  de  non  num.  pcc.  Quaraobi  cni 
boctarefiliaquaerainnckiiichzrcdicaciparenciimrupcrftirum^ 
oinnnttseisp6ildefunAis(uccedeCs  veiabinceftaco^veictiani  cx  tc- 
Kamenco>  fi  pacereamindicueric,  vulgo,  iiad  fiitceflioncm  rci.ioca- 
ueric»exL  Si paccpnus,^^.  D.debonJibecc.  Hocenimpcrilicer,  quia 
prittacacDnuencionece(famdilib^rcasadiminequic>vcnocinI.i.C.do 
£icroC  EcdeC  li^.  C.de  paft.  l.Snpulario,6L  D.dc  verb.oblig.  vc  in  fr4 
*  dicecur.  Qu6d  fi  eo  ceftamento,  pater  eidem  filio«  vel  filix  quid  fcli* 
<|ueric  minils  fu41eeicimi:  illi  iureDigeft.  neglefti  cali  renuncxario-  . 
ae,  poflimc^e  inomcio(b  cefiamenco  agere>  l.S.  D.  deinoffic  ccAam. 
ied  iiire  Codids  duncaxac  rupplemeocum  pecere ,  vc  nocauimns» 
adl.35.  Cdeinofficceilam.  Verumeafi]iapcrpacreminih*cuca,{eua4 
fiiccdfionemreuocaca,  fi  vehceoiucc&  benefidovri>  coiiferec  iiiis  r,^^^^'' 
cohxredibtts  docem  &aliaqu2:habttica  pacre,  vc  vulc  luAlnianus  in  m^. 
Nouelljs  coiicpkius  Digeftocum  Codids»  vbinon  cft  coUarioni 
locus  in  (ipccemonibas  ex  cefiamenco,  riculis  de  coUarionib.  in  Dig.  & 
inCod.  Neccanc^filiadocem  fonfine^ltdeciam  omniaprofe^* 
ria :  Nouellam  enim  Inftiniani,  quamuisdedocefiiialoquacur^  carocft 
ad  coeceia  profefticia  excca  docem  produd  debere  vrgec  nirio  legis 
vIc.C.decoUac.probacqnevfiismagi(lerfiimnSkus.  Per  conccariutn  fi 
pacer  eo  ceflamenco  fiUamexhaeredaueric,adie£):4  caufa  exhaeredario^ 
nis,  vc  luftinianus  in  Nouellis*pt«dpic  :  vdnri  im  noftro  cheroace, 
quia  filia  docc  concenca  cenunciauit  patcrnx  haeredicari :  non  valec 
cxha;redario,accdbmeinnmiUudfilia  rcfcindecperqucrclaminoffi* 
dofi ,  fi  in  pocefiacepacris  erat ,  velpctita  bonorum  pofTcflionc  cpn- 
cra  cabulasfi  emandpata,  liccc  eamdifFcre&riamfuftuIit  Nouclla  lufti- 
niani.  Eaautcm  rcgula  colligicurcxd.l.  ^4.deacquir.hxre#8cd.l.Si 
^uando,  §.t.  C. deinoff. tcdam.  Quodfi pater  cam  filiam  prxcerieiic 
cefiamenco fuo,  nccinilituit, ncc  cxhaeredauic:  ca fimilicer^non  ob- 
Aantc rcpudiationc,veniecadpatris  hxredicacem : vel  propofir^  quc->  "  ' 
rcla  inofficiofi,  vclbonorum  poficfiione  contra  tabulas ,  arg.  drda; 
legis  94.  dc acquiriia:rcd  &  d.l. Si quando, deino^ce^am.  videlicec 
conferdido  doccm  &  profed^ida,  vt  diximus.  Arque  hic  cefiamen- 
tum  infirraaturtantumquoad  hxtcdum  infiicuciones  ex  nouo  lulli- 
niani  iurc,in  Autcnr.  Ex  caulaiC.<ichbcr.prarter.  His  addcfcmper, 
quodfiquidhuicfiiio  velfihxpacerreliquecic  &donaucric  in  Jcgiti* 
mam,  velpro  legitima:tnnc non  das^qucrcbm  inofficiofi ,  fed  lcgiti- 
mx  duncaxac  iupplemencum  ex»iure  Codicfs ,  vt  antc  di^lum  ^ 
Haftenus  de  pacre  quicclbcus  obijc.  Qu6d  fi  inccdacus  dcccfiic^cunc 
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'HGtsL  lcx  5.  C.  de  coUac;  fimiliter  ctadic  eo  pado  6c  repodtatipne  ntfik 
tropediri  filiam  quin  pacd  intc(laco  fuccedac :  iange»  zqualicer  cutai 
alijs  hzredibus  ab  intelhto  quoque  veniencibus ,  1.  Inrer,  C  famiL 
erdfc.  qii^onmiabonapcimogenico  confuecudines  tribuunr,  Gocti-. 
U  Feudifticf  magis  funt  qulm  inStx  &  legitim£>vcalias  docuiinus. 
gSfH  ^  CoeterumadL94.  deacqnir.h2red.  ad  I.5.  Cde  collat.  8c  fimilibus 
mnudm  qux  teprobant  pa(£):um  quo  cepudiatur  fuperfiitishzreditas, '  Excipi* 
V^h4-  turfiliqsvelh^es  cuitantumapacrc  velceibcore  alias  donacum  eft 
imi^  quantumeiprofiiaieg^timafitfficecec.  Huncecfipa&um  lUud  ^pa- 
cetiiarucceffionenbn  remoueac  didislegib.tamen  putant  Prxtocia 
aequitateper  exccpcionem  doliexdudi^querela  inofficiofi>aFg.Icgis 
l.§.fiparens>D.  fiquisi^  parente  manum.  £rI.SinonmordSs  D»de- 
|ii6fficjce(bun.  &aUorumlocorum  qaibusdonaca  ceduncialegicima. 
Quodiikintelligimus  dc  filio  vel  hzrede  qui^patre,a  defiinAo,plu- 
saconfecutuseft>  iliiufquc  adhuc  fupcrdicitis  hzcedicacem^ideo  re- 
pudiaoit.  NonauceminceU^imu$defi)io,Tcl  alio  ha;rede  culpacer 
caceous  dcdic>  ecogauiCyquacettuseipFolegicimaiacis  cffei:,  vei>fi  vis» 
donauic  eiprolegjitimaiquitamen  pa£himhoc  non  fecicqiio  repUi- 
diei;jia:redicacem  pacns  viucncis  *  hunc  fiUum  hf  redcmue, .  non  dices* 
tadcerenunciafle  paceinis.bonis :  quinuno  fi  pr^cericus  fic,  non  mAi* 
tucus  pacris  ceibnnenco ,  agecqucrcIainofHciofi,  vcl  pctccbonbcum*' 
poneffioncmconcracabulas.  Pacri  vcr6  incefiato  fucccdet  cum  alij^  . 
2i:eredibus,  vel  mrc  fuicatis,  veiper  bonorum  pofieUionem,  Vnde 
/i^efi  icademumfipriuscontalericeaquf  a  defundo  confecurus  efl, 
qu^queipfi  in  legicimamimputancur ,  vc  efl  in  dculis  de  inoffictefi:a. 
'  &cituH&decoIIar.  Q^jamobremreiiciendaruntqu^hiclncerpp.ob*. 
fcurcmifcGincficdiitingunc  de  renimciacione  exprefia  pec  hscreden»^ 
fa^a,quam  aiunt  ndn  valcce:  de  tacita»quam  putant  valefe»propcet 
'hioczz^i^m, BxjtreffAmcent,  non  exprejjino»  nocent,  Hicenim  ceita* 
iiidi  confticudo velquxilio^fi  de  fiUo  v  el  ali o. hzrode  agnaco  proxi» 
inb^cui  pacc;|:candra)  erogauic  quancum  fua  lcgjtima  ex0urnc»quiqve 
fucujra^pacrjs  bi^redicad  rcnu  nciauic :  vei  de  fiUa  qu^  eamdem  haeredi* 
cacem  repudiauic ,  accepca  doce ,  cuius  quandtas  xquac  legicimam. 
Legidma,noQ  cfl  integrapordo  h^redicaria  quam  caperec,  red^It 
pacs  tanttim  h^redican^porcionis,rciiicecqujirca»iureDig.cciens  vel: 
iemis ,  iure  A uccncicorum.  Mores  verb  popttlorunir  vacjam  ponttn& 
in  nobilibus,  plebeij^tnobiUbas,inimobiUbus,pacrimonio,&in  noii^' 
acquificis. 

'An  ex<U'    Hic  ambiguitas  c&  apud  Incerpretes  *an  'idi  ab  hxredicace  poftea: 
^i**^  delatarepeUancur.  Barcolus,  Baldus &;c^tcri  in  I.  Scipulacio  hoc  ma- 
'  do  concepca»  D.de  Yerb.obUg,  U  ialj.  Cde  coUat.eo&exchidi  voluc 
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cx  I.  PapinidnuSj  §.fi  quis,  D.de  inofF.tcftam.  1.  Cuni  quirirur,  C.  cod. 
tit.  d.l.i.  §.fi  parcns^  DAi  quis  a  par.man.fucr.  Vndc  cogitur  in  angu- 
flum  dccifio  legis  3.  C.dc  collac.  qux  gcncr.ilitcr  prxcipit  talc  padum 
non  valcrc,  nccrcpudiantcmpcnllud  abhxrcdiiate  rcmoucri.  Eaoi  Ntg^tn, 
vccerum  dodrinam  plcriquc,  &:maximcrcccntiorcs  fcrrc  ncqiicunt, 
quiarcpngnccdid.clcgi5/7KWo,  ^.iIlud,C.de  in(5ffic.tcil.im.&  didq 
J.  vlt,  D.dcluis  &  lcgir.  vbitilio,fili^rcpudmnti  bonapatns  rupcrilitJS, 
nonofHcic  quodaliquidapatrcacccpcrit.-nccdillinguifuranid^quct 
lcgitimam.  Rcpugnatctiam  NoucILu  Ffc«w  i/f  appcllationecognoC 
cicur,^.aliud,  vbi  pr^rogatum,  datum  filio  non  cxdudir  cum  ab  h^rc- 
tlicate, nccaquerelainofficiofi,nifidatumci  fucrit  in  tcflamcnro  &c 
iureinfticucionis.Opinio  vcccrumdcfcnJipofrcc  iurePandc^tarum, 
jion  vciquc  nouo  iurc  Auchcncicorum.  Hic  varic  varij  altcrcantur. 
Scdrccincndaopinio  vetus,quoniam  communis  5c  rcccptamagis  cft:  jfmi^k 
necei  obftabit  3idalcx5'r ^.illud,  fi  refpondcas,  ibi  portioncm 
quam  filiushabueracminorcm  cflclcgicima,  &:  nonlufficcrc  ad  lcgi-^** 
tiroam:  vci  non  obcric  dida  Nouella  m  ^.ahud,fi  dicas  eam  obcincre  in 
filio  praeccrico,qui  Tuus  h^  rcs  cft  moricnci  tcftacori,per  cum  ncccirario 
infticucndus:ai(i  quis  obiiciat  fuorum  &  emancipacorum  diiTercntias, 
&  iuradiucrfa  luftinianiiitiNotiellisfquanc  confudift^c.  Quicquid 
fic  vcriufque  iuris  Dodoruientetia  prf  dida  tecv^kwtyQuodfutur^t  frc 
cef^ioni  viuentis  renuntiant vtiliter  liberi,  vel  agnaci  proximi  fcu  prar* 
rumpci&  fpcracilifredes>ilijspcr  parenccm  quid  donatum  &pr^ro« 
gatum  foit  •quod  pro  futura  legitima  iiifficiat.  Eaopinio  ab  f  quitace 
&  nacurali  iure  focccffionum  non  abhotKt;  cikm  talis  h^rcs  non  rcpu- 
•diauerit  pad:o  nudo,  iine  cauia,  iine  dattonc^ptomiffioiie^  recentione 
xeialicuius. 

Animaduerce  obiter  eam  opinioiiem  non  efle  mamijs  motibu» 
'Feudifticis, nedicam  barbaris, per  quos  nilplus  vni  hfredum  quim' 
-aiceri  pr^tcrfuam  porcionem  hf  teditariam  rebnqui  poteil :  ingratiffi- 
inustantiimfere»quancum  obfequenciilimlSs.  Hociurequi  concen* 
tusrefibi  donati  6c  prf  rogata  renuntiac  bftedicaci  viuentis ,  poftea 
reftituitur>  &  ad  fucceflionem  admitcicur,  Ct  l^fus  eftea  repudiacione^ 
€x  eo  qu^d  maior  fic  porcio  h^dicaria  quam  id  quod  aocepit  vt  repii- 
diaret :  imo  fi  mi  nor  fit  i^.annis,  omnino  reftituitur :  iuri  entm  fuo  Bc 
niiaximcfutur^^  fuccefltoniminor  vditcer  nunquam  renuntiat:niiifi 
^uando  nominadm  ex  (hituto  vel  connietudmetalisrepudiatioap*  « 
probetur ,  v  c  puft  diccmus  ad  c  Qnamui5,.de  paAis  in  6,  Sed  ad  rem. 
Vt  fecerni  qu eat  an  ita  datum  filio  fenuncianti,  an  dos  data  ^  rcp  u- 
.  dianti,acceaatadvalorcmlegitim^,  ^ftimari  dcbec  hcrcditas>  feures 
^  fubftantia  hsreditaria  cuircnuntiatum  cft.  An  vero  ea  fftimatio 


*  ^   ^  .  DE  REPVDIANDA 

rediutis  feamords  ceftacoris  ( aam  mcer  h^mul^bn  referre  conftac) 
rSMtMim  difleiftiunc  Interpp.in  d.I.3,C.deco)kc.&  Guillclmus  BenedJn  didto  . 
antec^,  Q^^^  R^udus.  lu  luic  com^jFoUetiiamaior  pacs  exiftimac  fiAguIacem 
eScGi&m  q^i^  doce  cbncenta  repudiac  h^redicacem  (iiperfticis: 
ideo  cdm  qu^cicur  an  eaidos  refpondeaclegtdm; ,  infpici  cempus-daCQ 
docis»  necnoaincerpodcf  renunciacionis^  acque  eius  cemporis  feu  va- 

*  locis  radonem  haberi  in  fitaeQda  (ftimarione  b^redicacis  cui  renun"- 
ttacum  eft.  Ittplacuii&SenacaiParifteciftrefercMolinfttsinnocisad- 
confil.  17.  U  a9«  lib.ii  coniil  Alexandri»  flc  Bo^rius  ded£  6i.  facicque 
yulguis  lex  Si  itd,  D.  deaurov  6c  argenco  leeaco.  Tamecft  mulca  in 
conccarium  afterri  poflmC)  cum  maxime  quoclipia  verba  repudiarionis 
ie(e  refetanc  non  ad  pc^fcnccm  (  qma  eftejnon  poceft )  led  ad  fututau& 
viuends  hccedicacemyciim  dclaca  eric,  ciltD  patcr  morietur:  exeo-igi- 
cur ccmpofVdebecf ^mari.  A4dequ6d  ahoquicdmlegisiina'  &  res 
impucandf  indegirivaam  ^{limancur>  necnon  res  quarum  pretia  tan* 
tvUn  conferantur,  vulgo  dicimus  f  ftimationcm  fumi  cius  ccraporis 
qiiodelatacfthj^rcdicas,  ideft»quo<leccnit  is  decuius  h^reditaceagii> 
tur$  lucutaie  (iquidem  efl  vc  quod  hodic  dadum  fic,  hodic  ^*ftiiiiecur, 
atcIttreconrulcuSynot.DD.adtic.familcrcifc.  inf.  Ergo  doHcic  regula 
did^legis 94,  dc acqutr. h^red.  di£^9 1. ^  C.  de  coilac.  &  Omilium.  fi 
donacum  repudiand  funiram  rii.cce(honera>^qucc  eius  Iegidmam.iura 
ciuililcgidma^noneftinceg  a;&coaporcioh;reditaria  quamalioqui 

,     coepiffct  y^vcanc^  monuimus.*.  Quemadmodum  cdam  moribus  legicit 
madidcureaparsbonoruraiqaam  confuetudo  reruac  varic^libei»  2c , 
}         h^redibus  adiierfus  Icgata»  necnon  donaciones  inoftido&s. . 
^'MMk-   RurTusadrupradidam  reguhm  qu.afdamalias  cxcepttoncs fcu  limi?  - 
mtniofif  caciones  parum  vciles  ponunt  ijdem  fcriptorcsin  d.l.  3.  C.  dc  colfat.  d. 
^('J.^^.deacquir.hfrcd.  ficdii.  Scipulaciohocmodo>D.de  verb.obhe. 
Inccrcoecerashanc  ( vcinitiomonitti)  yexant  vtrum  hocpadum  & 
nonfuccedendQfirmatuii^iuramento  folemni  valcat  :  quod  cx  iuris 
ciuilis.&JiaturaL'sfquttatenegancrediftimeveceresDo^orcs :  Con- 
trariumaflfirman^alij  poft  Canonici  iuris  fcripcores,propter  religionS 
facramend.  Saneiipai^^uin  iilud  ficnudum  miecau^i,  fine  negocio,nil 
detnr^fiac,  f  omlccatur,  velredneacur:  nemo  dieercaudeac  valere 
tatem^  repuctiatfoncm  bonorum  faperftttis  quancumlibct  iuracam» 
imoneciam  dclat^  h^rcdicatis  valebit  repndiario  huiufmodi,quando« 
quidcmpaftum  idnudum>iurcnaturali,  fure  cfuiIi,iureCAnonico,na 
obhgcc^^t  alibi  docui.  Sin  vero  pa£kum  iliud non  fic  nudum,  ledali^ 
qaid  dacum  promi{rumuefic,acfihus  donacionecoBtentus,  fi/ia  doce 
concenu  cenunctauic  bcmispacecnis^  aeqoe  iufamenco  folcinni  hoc 

firraauit:^ 

■ 

•         *  *  DigitizedbyGopgle 


mttmtAtU 
fttnmai* 


H.£REDITATE  VIVENTIS.  309 
firmauit :  ncqucctiam  padumhoc  veteies  Dodorcs  probant,nifi  do- 
natio  vcldos  ^quctlcgitimam,  vtantc  di^umcft:  AlijpoftCanoni- 
ftas  illud  probant  ob  (acramcnti  vim ,  tum  etiam  ob  morcs  populoru 
multorumapudquos  exiure  feudiftico  &  Langobardico  talia  pada 
dcnon  fucccdcndo  valcntrmaximcfiproptcrnuptiasinnuptijsadhi- 
bcntur,  dcquarc  cxtat  Dccretalis  cclcbrata,in  cit.  dcpato,  iib,^. 
Decrccal.  cuiusintcrprctatio  fcquitur. 

♦  BONJFuiCtVS  8. 
Qmmuis pa6ium patrl  fsSiim  afilU  dum  mipm  tradehMtur ,  vt  dote  con^ 
tenta  nuUim  ad  bom  patema  rep-ejptm  habnety  tm^  robet  lex  dmlis ;  fi  tamen 
imramento^  non  vi,  nec  dolo  prjtflito  fir/rata fitertty  ab  eadem  mnnino firuari  de^ 
hebity  oummn  vcr^atin  €tem€fittMti$  difpmdium  ^  necredmideiindterim  dt' 
trhmentum, 

AD  VEkBA  (P^TRl  F^CTVM.) 
R  AB  s  B  N  T I  &  acceptanci :  im6  etiam  abfcnti ,  modo  ipfi  DifiUd 
Notarios  ftijmiecar  nominatim.  vulgo  enim  rcceptum  eft 
abfenci  cabeuiottem  ftipulaci  aeacquircre ,  quia  ludex  Ht  car 
tularius»  &  voiences  qui ablenti  promittunt  re^^  condemnat.  Co n-  m 
fefTus  in  ture  pro  iudicato»  pro  oondenmato  eft>  ac  dicitur  in  iurc  con- 
ititutus  quifeconun  Notacio  fiftit:  vel  fi  vis  ,.quia  (eruus  eft  publicus, 
(vtaiuntexiure>inftrumends.public^confidendispr^pofitus.  Addc  ^ 
boc  procederc,  fl  poftea  pater  approbauerit  &racam  habueric  cam 
renunciadonem,  vt  omnes  cen(ent  poH:  gloilas  inf.fi  quis  alij,  Inftit. 
ileinutil.fttp.  AUcgadonesinidextantinnumcr^  apud  Tiraquel.  in 
tradatn  deconftituto  poftelT.&apud  Couarruuiam>lib.i.  Variarum,c^ 
14, num. IX.&IX. tum in Rubr.  de  teftam.  partej. num.  13.  Eademrap- 
done  fi  matemis  bonis  filia  ficrpnnndet  t  non  tantiim  patri,  fed  etiam 
snacd  fied  debet  hoc  paftum :  fislicet  anthontatem  matri  pr^  (lante 
marito  >  ni  muHeri  (oU  finejriro  fiio  male  fierei^c^  matetfiunilias  in 
manu  viri  pofita  nil  ^e  ^ns  authoritateagat  vel  con  ttahat  moribas» 
iuxta  andquum  ius  Ronftnonua  Item  n5  valet  ea  renuhdado  matrt  ^ 
tanti^m  fiiSai,  nifi  maritus  eamp6ft  taMam  habuerit:  authoritas  enim 
iequi potcft>  LSi quis, D.4eacquir.hasred.  Qupd deratihabitio- 
ne  hic  didtur»  dubium  habecan  aebeatefteexpre(£i,  anver6tadta 
fiiffidac.  Fingepoft  nupdales  huiufinodi  tabulas  &  nuptias  abiente 
9ec  mandante  patre  celebratas,  patrcm  non  contradixifiej  nec  tamen 
cxpre(sa  U  rcripta  voluntate  probafie  ,  iedcantilm  afienfifie  nutu» 
£idb^g^ftu«fi](cipiendo  Hliam  &generum  vdut  fii&  voluntate  con* 
iunftos  in  domo,  menia>  fiunilia,  nomittc  &  appelladone  quoquc:  tuc 
naterccnfetutmattimoniumrasttmhabere»  vtabomnibus  traditur, 
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«exl  Si  vicints,  C  de  nupt.  £t  camen  ea  cacita  ratihabido  tton  proda^ 
citurad  prsedidain  renuntiationem  futur^  lug  rucceflionis  afiiia  fada, 
aig.  legis  vlt.C.de  paft.  Eft enim  odio{acdm  cripiac  fpcm^hxreditatis 
quamius  nacurxtribuit>acidedre(lnngenda{it,c.Odia,dereg  iur.in 
6,  Idco  facileaduernis  eam  rcpudiationem  datur  reftitutio.  £xp rc/la 

^•'A '  itaque  ratihabitio  pacris  eile  debet.  Quae  fi  nondum  accelTent^  medio 
teporefiliapoteritab  eopa£to  difcedere^acrepudiatione  ceuecare  & 
retradare,  necenimrata  eft  ante  patrisaccepcaciondhi,  vcdedona- 
tione  qua:  fit  abfenti»  diximus  ad  1.  Necambigi,  Cde  donat;  vt  &  Di- 
dacus  prxcitatis  locis.  Et  re^  Geminiahus  bonus  Interpres  no tat  in  - 
lioc  Op.nominatim  &  pr^cisehoc  rcnuntiacionis  pa^um  fieri  &  pro- 
mitti  dobere  ipfi*  cuitis  bonaxcpudiancur.  Qupd  facic»  vc  fi  patre  dc- 
fun£lo,  macri  fbli  fiac  hoc  pa£him  quo  cam  pacerna  quim  macetna 
bonarepudiencur :  valeac  cancum  pro  bonis  macernis, nonpro  pacer" 
nis :  vc  e  diuerfo ,  macre  defun^ba ,  Ci  pacri  filia  promiccac  nuilum  ad 
pacerna  &  macerna  bona  regrcffum  habere»  hoc  cainen  inmacemis 
non  valebic.  Jdemiariseft  fuperfticc  vtroqueparence,fivniexij^foli 
'  fi.ichocpa£bumquovcriufquerucceflio  fucutarepudiecur,  necenim 
percinec  ad  bona  ablencis :  nifi  eius  quoque  nomine  pa£him  fit  conce- 
pcum,  acpofteaillenituniid  nominacim  habueciCi  atque  magis  idemfi 
filisparcnccs  fupcHlites  non  fintincommunionc  &  fociecate  bono« 
nim ,  vcldiuqrcium  quoad  bona(vuig6feparationem  bonorum)  k 
liidice  cau(acogaitaimpetrauerint:  hocenimpa£ttmi  vni  ex  paren- 
tibus  fadum  quo  vcriuixiue  fututa  fuccefiio  reiicicur,  non  valec  pro 
fucceilioneablentis :  nifi  eius  quoque  riominefit  fadtum,  ac  deinde  id 
escprefseapprdbet.-exregulagenecdipa^^orum^vcadalios  quimpa-i  ' 
dCccnces  non  pcrcineant,  L  Si  vnus,  s.ante  omnia,  D.de  pa£^. 

^i/nuri,  Qtndfifcacri^brorpacircicurdoceconcenta,i«nnnci4tque<haeredi«' 
tati  futuraeparencum  adhucfuperfticum,  qui  cali  renunciacionin«que 
adfuci  unr,  neque  confenfcnwc:  mulci  pofl  Baldum,Saiicecum4n  d.L 
vIl  Cde  pacl:.  negant  valcrc :  quia  fieridebfC  pacri ,  matri,  vcl  ijs  de 
quorum  h^redicace  padio&  renuntiado  incerponicur,  arg.  didarl. 
vlt.  Idquodverius&arquius  videtur,.c^m  ea  pa^lio  fic  coacdanda 
niagis  quim  ampIianda.Nec  moueor  eo  quod<quidam  Canoniciiuris 
DD.  in  contrarium  fcribanc  padioncm  huiu(modi  iuratam  valere, 
quia  iuramentum  omnino  &;  prarcisc  fic  feruaadum ,  cuicumque  fic 
prxfticum :  harccnim  corum  racio  leuis efl: ^  vc  fxpc  dixunus j  maxim^ 
lciiis  in  vfuquiiuftiflimciuramcnti  vimadn.icuuim  coiuiencionisrc- 
fcrr,  vcrtipitbcio  in iurc  ciuili,  fic  iuramcncUia  pcndL^i:  cxnci^orio 
contra^toj.y  D.ric  vcib.oblig.  l.vlc.  Cdcnon  num.pcc.  Alijputanc 
hQcpadumiracriUctum  vaicrc>  fipo&ca  paremcs  cxprciscid  ratum 
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habaeKiiic,  ex  arg.  diOtx  legis  vlc.  Cdepa^):.  Molineusad coaCil  Ale- 
xandri>  155.  lib.i .  Hoc ita (lis fkacer  cam fao  quatn  parentum- nomine 
calemrepudiacionemaforoceftipulacusfueric :  alioqui  parences  non 
{120  nomine  gcHum,  perpetam  racumhaberenCy  vcnoc.  in  i  Sipupilii> 
$.iedii  ego^  &  {equencib.D.dencgoc.  gcH:.  Quod  maxime  vetum  eric 
in  pado  huiu(modi  odipiby  coacra  qaod  facile  ruccurricur  renunciati. 
Pubiumeftmaittsdc^fiaci«quide&is  proprijs  bonis,  vel  peculiarir 
bus,  vd  aduenticijs  focoremlaam  dotac  dc  nupcui  cradic >  ideoque  fb* 
pulacur  ab  earepudiacioaem  bonorum  vcriufqae  prencis  adnuciu- 
perdiciS)  alioqui  docem  ei  non  dacurus.  Nec  eciam  hoc  pa£tum 
fili^  noccrc  pucem>  ob  regulam  {upradidam ,  lis  quotum  ftKceffio  repH- 
djatur  hocpacfum  fierioportet,  Qug  regula  non  dcbct  interprccationero, 
id  cH-jCxtcn  fionem  acciperepro  pa£to  odiofo.  Excipiec  forfan  aliquis^ 
niiIfrateriIlefitiamdominttsiperatus&  defignacuseorum  bonorum 
patemorum,  patre  volente,  per  (peeialem  concra^bumr  maxim^  6, 
£iuore  macrimonij  patcr  filiiim  vt  primogcnitum;  atqtte  fucurum  hx<- 
rcdcmagnouerit9&  eilegeconnubiumintreiu(reht,tunccnim  bona 
filio  deilinata patcr  non  uoccd alieuare:  Quare  fracer ille  dans  ibroci 
docem,  videcurabeare^e  ftipulari  cam  rcpudiacionem  paccrnf  h^re^ 
ditacis  ad  quam&tn  qua  iushabet.  Sed  ciim  Romani  iuris  a^quitas 
nacuralis,  iuflitia  immucabilis  calia  pada repcobec,  ccu  naturah  iuri 
aducrfa-j.idpadlum^fcacri  canciim  fic  tadum  non  valere  dices>iaxca 
praBdidam  regulam  prudencum,  UocpaBum  eiftciendwn  effc^  cutus  honis 
fxnstntiatur,  Quod  fi  parentibus  defundis  fr.icer  A  fororc  ftipulctur ea 
rcpudiationem,longcdiuerfacmLhicio  cftabiioc  chcmate,percinenj 
n  d  ccfiionem  iurium  fic  a^onum ,  &:  ad  tic.  dc  hxrcditate  vendita  U 
ccila.. 

LN  VEKBA,.^  JFILI^..  • 

E  maiorei^.annis»  non  dc  minore  hoc  accipiendum  eftct/ 
cxiuris  ciuilis  racione&  ^quitacc,mcic.  Cod.  fi  vc  omiflam- 
harrcditatem,  &  cicuhs  dc  minorib.  non  dc  minore ,  mquam> 
hccciuraflTcccam  repudiacionemrvfu  Galliarom  reiedla  Aucecica  fcii 
potiusfcudifticanecciuihcradicioneCapicis  j^iic^-^mfn/ij  puherum^C 
/laducrfus  vcndicionem,  quo  Cap.  oninia  dc  minorum  rcftirucionc 
iura  concurbancur :  fiquidem  minor  iufiurandum ,  cuius  rcligioncmi 
vixnouit,  citius,  leuiufque  pra:ftabic  qu.im  concrahec  ac  promiccccv 
qua  faciiicaccpromictec,  eadcm  iurabic,  vc  vulgo  dicicur,  cx  1.  Marcr,< 
D.  de  inoftic.  ccftam.  Vnde  rcfticucioncm  minoris  dcccpn,pcr  iuia- 
mcncumprxfticumimpcdirinon  cft  ^quum.  imo  nec  rcfticucioncni 
circumucntimaiojis»  vcietuac  vfu5  xquiilim&nec  qjiicquam  reciama^ 
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i'itm  i,ce  ttbusiudsCanonici  fcriptoribus.  Nihilonuoascamenijyicenmtfcoc 
4oco,  &  omncs  c6  cicduxerunt>atqueadco  vfiimipfnni,  vc  Vttlg6  di- 
caturiioc  Capuc,  hancquc  Tuturo:  iuccc/Iionis  repudiationem  valerc 
in  filia,  S£*aduerrus  Hliam;  licec  minor  (ic  viginti  quinqueanntis :  mad^ 
iit  pubes  (eu  maiorannis  iz,  Quod  vlcimum  videtur  diure  &ab  omni 
Kmit  f  quiracealienumj  vcccncramcimidamquevirginemannorum  iz,  pa- 

'"f^  rcntum  impcrijs  fttppodtam,  obligct  iuramcntsm  quo  {eCe  4  patris 
iixreditate,  domo,  &  familia  abdicac  finciuflitia,  iudicio,&  rci  cogni- 
cionc.  Quxomnia  nifi  iuramcnto  adiint  ^ iniquicacis  vinculum 
ijfdcm  Canonidis in  c.  Brcui,  &tototit  ext.de iurciur.  Dicergofiiia 
dcbcrcadultam dTe  &  inceliigcntem  huius  negocijadco  momcntofi 
quod  agit,  fcicntem  quid  quancumque  repttdiec^arg.  legis  Macer ,  D. 
dc  i  n  o  ^cceilam.  Adde  quod  multorum  populorum  morcs  iujdillime 
nuUaveipaucanegociacontrahipermiccuc  abijsquitancum  natiftint 
annis  i2.yeli4..Adultamxraccni,  hoc  cil^aliqucm  incelic^hmi}  vtaic 
luftinianusrequiruhc^vcinfacuicatc&iurefacicndi  ccdamcnci,  an- 
noso£todccimredifrime:  lic^trepugnetciuileius.  Exhis  planum  fic 
hoc  Caput,  hanc  fucceifionis  repudiationemnuJio  modo  ad  impube* 
rcs  pertinerc,  &  in  ijs  nullo  modo  valere,  quamuisiuraca  Cc,  vt  nocanc 
QIqS^  omnes  inc.  Ci^m  concingac ,  ext.  de  iur^iur.  Vndc  quidam  in 
con trarium  de  impuberc  pubercaci  proximo,  &  doh ,  vt aiunt^  capace, 
'  hoc  Cap.  malcaccipiunt  cx  Bart.in  dida  Autcntica  Sacramenta  pube- 
rum.  Quod  ciim  hodic  fit  ccrtiflimura  apud  omnes ,  ampliori  refu- 
tationenoncget.  Cum  auccm  filiafam.  in  domo  &  poteftate  parcn- 
cum ,  vcl  mulier  nupta  in  manu  viri  poficapcrhocpadumobligecur 
mulco  magiscmancipata  &: extra patris  vel  viri  potcftatcra  exiftcns: 
.  mm  luihnianpoiurc,  tummaximemvfuyruorum  &  cmancipacorum 
Iibcrorum  fublaracfi:  difFercntia. 
^nin      Iccm  vulgus  Intcrpictum cxiftimat fcntcntiam huius  Cap.pcrtinc- 

j^j^repn-  quoquc ad  hlium  &:  h^Tcdcm  qui  concentus donacionc  propccrnu- 
'^'  pcias,  vcl  alia  rc  libi  pcr  parcnccm  donaca  &prxrogaca,  ipli  hoc  padu 
tacic,  &r  rcnuntiat  cius  fucccfTieni  futursi  nara,  Jncjuiunt^ii  calcpa^kum 
nocec  mibccillo  fccminarum  lcxui,  mulco  magis  nocebic  viris,vt  iufti- 
n»anusar;;uincnracurinI.Maximu,  C  dc  libcr.  prctcricis.  Addcquod 
virpoccft  rcnunciarciuriprimigeniorum  (cupnmogcnitur^,  vc  pofl: 
diccmus.  Addc  quod  l-^arificnfium  aliorumquc  populorum  monbus, 
{incdiflir.clioncfitmcntiolibcrorum&harrcdum  qui  paucncura  hf- 
rcditati  vcilitcr  rciuinciant ,  ncque  a  faroinis  malcuh  feccrnuntur, 
tacitc  .\c  [cUiim  approbata  huiufmodi  opinionc  D odorum :  quamuis 
Molincus  ad  Alcxandri  confil.  i8o.  lib.  5.  non  vnqucprobct  in  fiho 
pai2am  hoc  dc  non  iucccdendo :  moueor  qvLod  illo  Cap.  Hiia  cancum 
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exprimitixr>  nec  debeacih  odiofis  fieri  extenfio^  ad  caliim  non  expref^ 
fism,  vt  ant^  diximns.  Itemquod  filij  &  filiae  non  eadcm  fic  rario, 
maxim^in  nobili  fiicceffione  &  in  feudis ,  qux  naruri  lua  debencur 
maiculis ,  non  foeminis.  Quam  ob  caulam  mulicr  ijs  renunciac  faciJc, 
quiares  de  fadliad  primam  %idi  natura  reuercicunno  fic  inmafcuiis. 
Superior  opinio  conununis  rcceptaque  magis  eil,  nifimos  regionis 
eam  repudiec. 

IN  VERBA,  DVM  iJVVrVl  TR^VEJtBTVX. 

Kqo  nonvaict,fiantenuptias,velpoftnuprias,noQin  trsi^  ^««eM 
6Utu,  nec  in  contcaftu  matrimonij  fiat  hoc  paftum  j  fi  pro  '"'^'^^ 
dotCy  vdprol^tima  quid  doneturfiliae,  eapropterrenuii-^pri^. 
€ianti,ncc  tamen  nubenti:  iedhancilladonem  pcauam  eile  dicuntom* 
ndsDD.  quafi  h^c  verba,  J>mn  nt^tmtrdderemr^  finipta  fintmagis  ex 
fa^  &  re  gefii,  quam  exiuris  praecepto.  Ideo  putant valere  padum,  - 
'licetnondum filianuptni  traderetur ,  quiadim ci  dos  &  legitima  da- 
turidcoque  rcnuntiat ,  datum  ei  ccniecur  in  cauiam  fiituri  matrimo- 
siij,quoarerpicic  eadonario  &repudiacio.  Hocmodo  pa6lum  hoc 
iudiGd>is  porids  ex  conuenrione,  quiba  ex  implemenco,  vcl  du£lione 
indomumviri:  vtiniuredicimusconcta£hisinnominacos  cenferi  U 
cogncffci  ex  conuenrionis  ieric&ccmpore,  pocius  quiUn  eximple- 
menco^ad  tcadatum  de  cdntradib.innominatis.  Excipe  nifi  conttanii 
feratmos  &confuecudo,vrin  Andegauenfi  &alijs>hoc  cafii  requiri- 
«ur  filiam  nobiiem  efie  collocaca  nobUi,  nuptuiaue  tradiram  NobiUt^^ 
yt  valeat  hoc  padum :  confiietudo  aequibc  quam  fupradida  opinio: 
quia  hoc  padum  odiofum  fcmperar^bri ,  non  excendi  par  efi.  Hic 
plui  a  cumubc  leuitct  Guiliebnus  Benedidusm  c.Rainuritts,iQ  vccbo 
X)Mshahemfilias,num,x6o, 

IN  VERBA,  contsnt^. 

I  M  I  L  I T  B  X  ambtgiair ,  an  nuUa  dote  cauca  &  data,* 
nuUo  datOjpromilTo ,  vel  rctento,gracis  &  iibcialicer  enufia 
renunciatiOjfcu  pa6lonude£ida  valcac.  Hocplan^negaret  ^jjli^ 
f quicas  iuri$,cui  padu  hoc  fcpcr  ac  omnino  difplicer ,  vc  antcmonui: 
hoc  ncgare  vidctur  ratio  &  mcns  iilorum  verborumc  nihilominus  ta« 
mcu  knbentes  fcre  omncs  rontra  putat  gratuitum  ciuimodi  padum 
iuflum  cHe .  quafihuius  Cap.  ratio  &  dccifio  vccfeturin  religionepr^- 
fliti  iuramenci,  potius  quam  in  dotis  didione  U  dacione :  tum  quod 
hictra^fcctur  dcfiliaqusnubic  viroypcrqucmfemperalcndacft,  i.Si 
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coti(ku)te,cura  gloilis»  D.  (bl.macr.  coque  defttn£l:o  dotalidam  fcu 
doarium  ex  eius  hxtedicacepro  alimencis  habicuraiicexiure  Canoni- 
co  ic  vCw  hypobolum  eciampoft  luftinianumapud  Harmenopulum: 
cdam  iuce  ciuili  fuccedic  viro  per  edi£bum.  vnde  vir  &  vxor ,  cu  glofOs 
DDv  HaECConcr^fencic^priorique  incerpreracioniadhscecinhocc. 
Fetms  de  Ancharano  do6fcus-Incerpces,hacSo»cevrusvera:  quod 
dosficlegidmselocojlegitima  cedatproalimends ,  &:rcnuntiari  ne^ 
qtteacalimencis,nonmagtsqu4m  vicn:,  vt  cx  ciculisdetninra^ljiocar 
omnespon;  Spccula£orem,in  cic.  Qui  filij  fint  iegidmlMediaquf  d^^ 
viahicforcaifecentaripoircc,  vcquidcm  valcat  padum  hoc  nudum 
fine  dote,  finc  rc:  verum  Hli^  fupcrlic adto  pro  dote  vel legicinucon? 
fequenda,  vt  ait  Guillelmus  Benedidu$.ioco  citato:  quod  camen  non 
carcc  dubitacione  ob  fupradidas  rationes  concrarias ,  tufi  cum  mos 
regionis  ad  huius  padi  vimhoc  cantum  cxigit  vt  filia  nuptui  tradacuc: 
alij  mores  hoc  cancQm  vt  viro  nobili  coliocetur  prxcipiunt»  nec  dotis 
auc  iegicimx  dand^  faciunt  mendonem; 
fl^iM     Cocterum  vtfiliadote  contcnta  vtilitcr  repudiet»  neceflc  cH:  dou 
iit  reqni-  tcm efleprofe^idam,  idefl  profectam  & dacam  ab  eo  cui  Ar  hocpa- 
"^''^'     dum,quoab  eius.futuiarucceinonefiharemouetur.  Al  udiiaducn- 
dctatantttm  dos  eil,  non  de  bonis  eiuscui  padum  fit :  NcccDim  fihs 
nocebit quia finc caufa cft,fine  dadone^  vcl  faclo  cx  parcc cius  cui  pa- 
^umfic,  padum  vcrcnudum  quodnon.obligar,  vt  vcrc  aic  Paulufi» 
Caftrenfis confil.  175.  cx  iuris  communibus  rcgulis.  Idquc  fcquntur 
iurisciuilis  Intcrpretcsin  Autcntica  Sacramcnrapubcru  C.  fi  aducrC 
vcndit.  Alitcr  Gcmini.inus,  Phil.  francus,    Archidiaconus  in  hoc.  c. 
tum  cn.i  alij  canoniftx,  qui  putantomnmo  v.\lcrcill:udpadu,  quam- 
uis  nudLim,  finc caufjj  linc  rc,proptcr  vim  inquiunt  iuiamcnti , 
proptcr  matnmoniuin  quo  iungirur  fili.i.  Anuiiaducrtcrc  oporcct  di* 
sitmtUvti  ucrUs  in  hocarticuloipccics  f^:  qiLTriioncs  lubcllc.  Vnacft  dcfilia  vd 
hUfiH^^  quocumquc  h.ricdc  qui  bona  iupcillitis  rcpudiat,  nulla  rc ipli  data, 
promifsa,  vcl  rcmifsd,  vcl  ab  ipfo  rct^.i,  quod  pnclum  cffc  nudiim  &: 
irritum  fatis  ollcndunus  cxI.^^.E^dc  acquir.  ]ia:rcd.  2c  limiiibus. 
Altcra  c\\ fi  quid  crogatum  fir rcpudianci  quodacccdat,  vcl  non  acco- 
dacad  Icgitimam,  dc  quo  fup.didum  cft.  Tcrtia  dc  filio  qui  contcntus 
donationcproptcrnuptias,  vcl  dcfiliaqux  dotccontcnca  icpudiauit: 
hoccxplicancocptumell.  Quartacrit  dcHlia  quac  obidfolum  quod 
nupcuitraditur,  contcntafolisnuptijs,rmc  vlla  dotc  rcnuntiamt  hcr 
reditati  parentis  fupcrllitis, qaiarcicuhis  cxplicitus  cftlupra.  Pofbrc^ 
ma  qu^flio  cft  dc lilia  nubcnrc,qux  modicc)  pro  dorc  contenra rcnun- 
S»l4»ftt  tiauit  futur^  fucccilioniamplilhmx.  Hicquia  luris  ciuilis  ^quitas  na- 
turalis  id  padum  rcprobat,  luiisciuiiislAHcrprctcs  in  dicU  Auicnt. 
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S^ic>\i>)ic}ita  f)ul'cmm.  &:alibi  pal]im  cxiAiniancrilLini  ita  ri'ai!iccrla:hm  ^'■»'*""*"- 
rciticui  adiicrius  cani  icpudiacioncm,  iicct  cam  luramcncu  hrniaucnt: 
licuci  conductor  vcl  alius  icnuncians  cxccpcioni  compctituro:  cxtu- 
turis  cafibus  forcuicis ,  quicuinquc  vcl  qualcfcumquc  tucnnc :  nihilo- 
minus  camcn  icflituicur  aducilus  cam  renunriationcm,fi  labcs  vifquc 
maior  ficinfucta,  immodica,  immodcrata&cnormis,  vt  aiunc:  quia 
non  fit  vcrifimilcpacifccntcscogitaflcdc  immodciata  dc  cnormi  Lr- 
fionc  rcmicccnda  concra  ax]ualicaccm ,  /loc  cft,  naruiam  contrachis, 
arg.Icgisj.  C.communia,  vtr.iud  &:arg.Icgis  Scdcrfiqvis,  vbi  glolTa 
dc  corteri,  D.fi  c|uiscaucionib.  Contra  lcnciuntiuns  Canonici  DD. 
quo  cafu  pa(5lum  illudiuramcnto  fucrit  ftabilitum;  quibus  acccdunc 
nonnuIlipopuIorummorcs,licctnonfitisiufic,  vcfupra  notauimus. 
Quidam  volucrunthoc  cafu  non  rcftituifiliammodicocontcntam,^  ^*»*'*' 
itiaior  CMCi^.annis  cum  rcnuntiauit  harrcditati  locupietiflimx,  nifi 
dolo  & niachinacionc aliqua fucrit  ad  renuntiandum  induda,v t infra  siminot. 
dicctur.  Si  vero  flc  minor  15.  annis,putanc  eam  rcflitui  ex  ratione 
iuris  communis.  Verum  fupramonuinuis  mhoccia^cu ,  non  diflin- 
guianiilia  qucnupcuicradicur  &  repudiac,£€minor  vdmaiori^.  an- 
nis,  dummodo/icadaltay&rdgeiendaehabeacintelledun).  Reaat^ 
diu  quxfici  tttdifcepcat&,inhanc  fententiam  vnled  ab  omntbus  iuris 
vtriu(que  Gidllatoribus  icum-eft,  filiam  refHcui  aaucrfus  hoc  pa^um, 
figcauilfime,  vel^normiccr,  vt  aiunc,lx(a  faerit,ciki  pro  modicadoce  u/rrtjZ 
repudjac  kxredicacem  ampliiGmam.  Enormis  ieu  immoderaca  Mnuim, 
dicicur,  qux  eftfuptabefi^em,  vel  dodcancem,  vel  eciam  ipHim  ofTem: 
nimiriim  quando  id  quod  ex  ea  haereditace  confequi  pocui(Iec,cxupe« 
sac  datam  docem,  vel  befie,  vel  dodfance,vci  etiam  auembnii  triente, 
velquadrance,  veleciamfemiilecancdm:  quia  hoc  ne^ocium  (imile 
non  eft  vendicioni  ic  empcioni  quam  hs6o  fupra  vcl  qrca  dimidiam 
cefdndic :  nec  (imile  eft  harredicacis  diuilioni ,  qus  reicindicnr  ob  kc* 
iionem  cerci^,  vel  quarcar,  vel  quinCf  parci5,vc  vulg6  dicicur  poft  Bar& 
inlSiquisfociecacem,  D.profbc;  Rcrumautem  seflimacio  refercur 
ad  tcmpus  emilDe  repudiacionis,  vel  delacx  hzrcdicatis,  vc ante  di^ii 
eft.  £aautem  coinmunis  opinio  ex  iuris  ciuilis  &  ipfius  naturj(Ii$  f  quN 
cads  manifefta  ratione  fuperiiis  rcdcaca  compcobacur. 

Agecaucem filtamortuo  dcmum  parence cui hocpatem  fecic,  eo 
/tipenhce  non  agec,  quia  fic  adhucincercum  an  ea  circumuenta  repu- 
diauericlocupletem  harrcditatempatris,  qui  poccft  dccederc  non  ido- 
neus:acque deipfius  h xre  ' itacc fucuranon  jfatisf  ic  ncc  Iionefte cocra 
pacremlicigarec:  nifidolo,  vi,^  mecu  coa^amfefiiia  dicerecad  pa- 
ci{cendiim&renuntiandum :  tuncenimmortemparenns  non  expe* 
Aabic^  hlc  enim  EsuStaak  feu  pa^m ,  non  perfon^  arguuncur ,  vc  p6ft 
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dicemus.  Igi rar morcuo  parence  filia permtegci  reltitntionbm  contia 
illud  padlum  petet  admittiad  fuclceifionem  i^itimam  cum  alijs  hstte- 
dibusy  conferendo  dotem  &  fubftantiam  omnem  i  patre  acceptam  tC 
coliacionisneceifitati  obnoxiam,  vc  fupra^dcfiniuimus.  Adiid^tque 
mulier  eamdaufulam,  Nifimalint  tx>h£rtdeseifnfplete  quod  deeft  ad 
lcgicimam  :  nec  enim  abcise  Se  difiti6le  petec  fe  ad  (ucceifioneBi 
&adpordonemhxreditanamadmitti,ac  male  recuiaret  fupplemen- 
tumleeitimc  i  cohaeredibus  oblatum  .*  quia  pa£tio  &  renuntiatio  hu* 
iurmodi  non  eft  nulta  ^irrita,  imo  iure  Canonico  6c  vfii  jecipituc: 
iedtniufto  6C  vilifiimo  prccio  fiifb,  debetad  arquaLtacem  reduci:qua- 
re  licet  hzredibus  alijs  eam  insquaiicacem  emeniare,  oUato  fiipplemen'^ 
to:  vel  eis  licet  repudiancem  adn^iccere  ad  ius  fiiccefnonis  &  diutfioais, 
collaciencpeream£iftidocis»rduealcerius  quam  apacreacccpic,vc 
de  vendicore  &empcore{cribitur  in  cafu  legts  a^Cde  fe(cin9i.vendit. 
Addeqftodiurecommuni  quilffiis  eftin  rdprecio>  non  relbtuitur 
ad rem  ipfiun ,  (edad  precium,  feu precij  damnum ,  eiuique  rupplcml- 
tum :  nm  c^m  nominadm  iege  quis  ad  rem  iplam  refiituitury  dculis  de 
minonb.  Sc  I.  Si  res  asiHmata,  D  dc  iurc  doc  A  fupradida  fenceh- 
cla  videntur  difientire  Molinaeus  ad  confilrnm  Aiexandn,  19.  lib  j.  6t 
Boerius  dedf.  ^a.cum  referunt  fupremarnm  Gallizcuriartxm  decreds 
andquis  venerandispTacuiirclzfam  filiam  non  reftitiii  aduerfus  hoc 
padum  9-fiipG.  dos  daca  fic  quf  facis  hpnefta  &  congniaerat  tempore 
£i6l^renunciationiSylic^tmuit6ficminorqttamlegicima:  ncc  audiri 
filiam  de  ealaefion  c  agcnccm^fi  Iionefte  docaca  &  coUocaca  fic.  Hoc  cra 
£him  videcur  exGalli^  plerifque  moribus»quibusvtplunmi^m  pro 
modica  Seleuiifima,  vdedamnuIIarccmilTum  hoc  pa£him  valec,  vc 
in Andegaucnfi  confiictudine,alijfque  fimilibus.  £xcraquas,alia  fcn- 
tcntia  fupenor,  iuri  ciuil^  gedum^  9c  nacurali  cadoni,&  ^quicaci  magis 
confcncanea  eft,  FtUam^mter^enor/mteir  hocpkBo  circumHeHtMi  j^i^ 

IN  VERBA,  BOlf^  VyiTBJLN^.  . 

D  E  M  ius  cft  dematemis ,  fi  cummatrefuperflitc  hoc  padiini- 
fiac :  vcl  fi  fa^m  macre abfence  &  cius  nomine,  ipia  poft  ra- 
^  cum  habuerk,  vt  antc|di6:um  cft  •-  H^c  femper  incellige  de 

,ff!utt  hajredicace  pacema,  vclmaccrna  cancilra  fucura:  non  deiamqus^ta 
isdtUta,  &dclata'perobitum parcntum, quia iam dclatanon ficrepudiacurper 
hoc pa£lum,fedaliustra£tatus  &:aliaiuris  ratiocritcx  cit.de harrcd. 
vcnd.  Vndc  cum  mitris  dcfun£ba:  fiiia  h^rcs  clTet  (Nam  mortuus  ftipt 
^     'z//Vmj£amquefii^mpoftea  paternuptui  scaderecAC  docarecaddico 

p-6ta. 
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ftlifto^piOitniuidabK,  oontaiitibibom$pa€emisf«ciiris,ficl  edatn 
.  basrtditadiiitttis  dcftmftae :  Coatiaillud  padum  pro  bonis  macernis 
teftitttta  eft.filia  poftquam  docuit  (e  circumuencim  in  repudiadooe 
iamdektat  materaac  bcreditads  locupletififimar.  Neque  hic  enormis 
9c  immen(a  laefio  teqiiintur  y  Ccd  mediocds  fuffidt:  imo  leuis»  fi  minor 
ccat  filia,  &  pacris  impedo  fiibieAa ,  in  idqae  cefenmc  vetufbi  deoreta 
Cudarum  lupremarum  iud  &  aequitad  conientanea,  Goido  Papar, 
CiiiL  8«inedil£^us  «ealij. 

CaBterjimbotfapacerna'ftmaceniahictaatilnacdpimu5qn«abijf. 
|d6«ocibiis  proxime'&  imffledjiuc  proficiicuntur.  Quamobrem  i^  ^r^lH' 
|yMteptcrecttipatemhocfiltafedt>caiquefilius  fiicceffic  qui  etus^MiJ^ 
filMefiracer«ft:  mm  p6ft  fimcer  ifte  moriacur .-  i^fi  eafilia  qux  etdem  ^imd 
.Ibcor  a»c>fiiocedeteciam  inbofiis  pacecnis  quc  a  commnni  eonim  pa-  ^V^' 
renceisffifier  habiiecat.  NeqtteHyseobftac  qttodolimijs  bonis  pacer^ 
Bis  renottdauefac  pafto  &€to  com  pacre  i  nam  non  fiincampliiis  pacer- 
aa, iedfra^ernabooa^ei&mmttcadone  perfi:>nzpacerna  efiedd  iierm^ 
Vcomnes  ceo&nt^ exarg.  lcpiPirfrocwMMtm^inBnc,  D.  de  acquir. 
Iiarted.  QutdamliincexcipiuncfiliittDqQeooa  cancdm  pacemis,  ied 
etiam  fratemts  boiii  retimKiaoic  piXKnce^  ftipulance  fracrc  y  arg, 
legis  vk.  C-de  pa^^ncqtte  pBcant  exdudi  omnibus  fcacns  bonis 
^ftdeatmque  poftea  proaeniaoc.  Qood  camen  dubio  n  on  carer>  quia 
fraitdadhocficinterpo(iro  Teliateruentendyneqtterororemdocanfi 
pa4bam  hoc  a  foroie  fiacfine-caufii  >  n  udumque  fit  &  iniuftttm>  vt  fitpi 
siotauimus.  R.urfi!is  non  funt  •paterna  bona ,  &  abhis  filia  non  remo* 
aetttr  in  hac  fpccier  Masttia  vxor  plucain  Scium  maricum  contuIit> 
toqaelargica  cfl :  cum  faco  ceffit>filiam  cum  aiijsliberisharredem  refi» 
quic.  P6ft Seiusad&cimdas  nuptias  nranfiuic ,  quare  dona  &  lucra  ex 
fnoti  vxore  perceptft>  fpfiuslioedsSeius  poft  fuum  obitnm  ieroare 
keaetar:  ad  iiberos  enrpnortsmatrlmonij  lucra  &  don9  cx  eo  quarfita 
recurrunt>l.5.C.derecund.iiapcqtta  probac  Galli^  c6ftiCudo&  vfu^. 
Idem  Setos  patcritlam-fiham^ex  eo  macrimonio  fii/cepcam  nuptui  dac 
fob hoc  paAo &lc^e¥crepadiecbooapAKieraai  Hoccafu  licct  ca  lucra 
<e  donacunc  efSoK  m  patrimoaiopacns ,  tiaoea  eo  defiia^o  fiiia  ab 
i^4onis  &  luais  per  id  pa^m  non  exduditur :  quia  per  matrem,  vet 
propcer matrem  ipfi  obueniunt.  Non  fimt  proprie  bona  patema  qu x 
repudtauit,  fed  matema  fimt,  ex  ilk  matre  tutislibecis  fimianda  fie 
teftituenda,  nccmacemisfiJiAjrenuociauic,  vtpoftvctercs  Interpp.; 
taocant  Benedi^us,  Bocrius,  Guido  Papx,  &  czteri.  Qui  t^ftnenhoc 
loco  nimium  generaliter  ab  ifla  decifione  exdpiunc  ( NiJimatermsqtiOm 
tfne  konisfUU  rermntisjfet,)  Hxc  enim  excepdo  vitioia  cft:  i n  n  ofha  qu^- 

to>ac»qbipoaimttit  mawcdefttaiftafiiiam  rcnttnciaflc :  Ar  farpe  md-- 
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nuiiam  dclatarharrcditatinonicapoflcTenuntiari,  quin  IxOi  tucfiJia 
rcfticuacur.  hoc  cnim  ab  ifto'pado  difFcrr  quo  futura  ruccclTio  rcpu- 
diatur.  V cra  autem  crit  talis  exccptio  fi  matri  adhuc  fupcrfhu  cum 
pacre  faclum  quoque  ficiUudpadum>  vcance  diximus. 

•    .    IN  V£RBA(^/  T^MEN  JVR^MBNTO. 

U5^J|  O  s  s  T  A  T  hicnon  intclligi  iufiurandum  ^JJertarwm  ab  In* 
iMr4m(nt.  at^f!^  tcrpictibus  didum,  quodcflcumextraiudiciumaliquidailcw 
^tS^Sm  rendr&affirmandigraciajquisnomcnDcijautrcifandx^CC 
rcli^iol'r  anbmit  m  vanum.impic^O^r^/W/W/^ro/^ro/tf^vcaiuocThco- 
mi*'/"'  logi,quaii Dcum Opt,Maximum  compellarc  vchc  ncfandjfTimc,  vc 
dc(ccndat    vidcar,fit  teftisfu*  vanicatis,  ftulcitia:  acncquitiaf,quod 
cft  blafphcmia  prohibita  in  t.  prapccpco  Dccalogi ,  &  in  Sacrofan^bo 
£uangclio.  Sola  verbaaflcrtoria,  £//,  ep:non^non, pcrmictuntur.  Spi- 
ritus  autcm  bia(phcmix  pluc  eft ,  nam  definicur  conftans  &  pcrpetuus 
Jiabitus  iurandi  &c  blafphemandi  numcn  diuinum ,  vndcMaicftas  Dci 
l<rditur  &cxaccrbatur:  itavc  hoc  rcelus  nufquara  a  Dco  rcmittatur 
aecinhocfcculo,necintucuro,vtaicDiiiiiuvo«  Hioc bla^hcmos 
iroprouisa,prarcipiti>&  impanicciui  mom imercipi,  acPlttConi  U 
'  inferis  cradi  quoadiecemimus.  Ideomoncmur  in  Ecdcfiaftico  c  25. 
jwtmwim»ajjHcjciifstmm,  Inramcntmn  hoc,dcccftandum  iermonis 
&  ornamcnti  gcnns  (bifle  olim  Fiancts  tc  Gennanis  adhdc  feris  ncc 
iarisben^  Chrifttanis ,  dolcr  Pius  Saluianus»  lib.4.  Hodie  ecia  magis 
dolendum  vct  mi&tandmn  in  ipfis  eciam  impuberibus:  imo  jnftudio* 
jQs,  quibus  idcirco  excra  iscmobitcrhxc  iaciikaaiiis.  Sao^  populus 
pcum  coleos  &  amans  blaiphcmosiftoslapidat  affidtque  vltimo  fup. 
plf  do  cx  lcge  Mofis,  &  luftiniani  confttcorionibus:  lin^uam  ad  minus 
plaiphemis  abftindiC»  v  t  Rom^  olim  ijs  omnino  contiiiaiSe  cli(a  lingita 
per  lignum  (cmifiiTum  comprefia»  quod  vocaban^  X>«iv  i^turnm ,  yt 
p«iv^«Mifi,  apud  Senccaro,dcbenefic.lib.4^ 
iedionib.de  TucnebammAdoet£irijs.Ne€eriamhicIocDS  eft  deiu- 
zamenco  aflcrtorio  q*iod  in  iudido  ptarfiatnry  vocsoc  lids  deciloriam^ 
de  quo  accipc     D.de  ioretBr.  vt  vim  habcat  tianfitdionts  auc  rei  in« 
4licatse  qo«  oullo  remecUo  atteotari  .poteft.  De  eaimamcnti  (pccie 
funt  utuli  Digeft.  8c  Cod»dc  iureiuiando.  Hoc  Caput  eft  de  «o  miar 
/«r«i>r»'^  mentoquodvulgo  appcllanr  promiflbrium  reu  confirmacorium  pa^ 
/.r >'m/j  £^ioni$  vel  rct proniiira: :  dc  quocradanc  riculi  de  ittrdurando,in  iure 
Canonico^&copiofaicripta  Jodorompoft  Barcin-LSiqoispro  co, 
.D.dfrfidcittfibrib*  Vbivaricdilpurant  an  iuratpcntum  confirmcc  iur 
«Mi  fja»  lhjin<|ue  fiKiacpadom  jquod  aiipqoi  iure  9c  lcgibus  iiyufiilm  forei* 
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tftioR^cnquenoproducerec.HbcaffinDaac  Canoniftstinci.ezc.  de  f>yw», 
pa£kis,  c  DebicoreSycCi^ni  eottcingac>ezc.de  iureiur.  qui^inquiunc,  ""v^ 
infiuEandum  fimne  Deo  iic  reddendum  ,  quomodocumquc  fuecic 
emiiliim»  modo  non  yergtt  in  diipendium  £ducis  xcemx  ,  'vc 
hoc  c.  didcur ,  feu  non  inducat  morcale  peccacum  :  vel  non  fic 
concn  bonof  mores  c  non  eft  obligacorinm»  de  re^.  sur.  in  6.  Nec 
fic  concta  pctbltcum  iut»  ftatumquc  pubiicnn,  vtm  Spede  quam 
iibi  ponnnt »  (ait  Cniac)  «n  c.  Si  diligenci  >  exc.  de  fbro  compec« 
cnm  limilib.  Qa^  cado  deddendt  eft  tn  hoc  c  quamuis ,  tc  vu]g6 
credfic  Tamecfi  probabiliu»  iic  furomnm  Pocificem» vc  ica  decemerec 
compulfttm  ic  quafi  coaftum  fiiiiTe  magis  populorum  moribusfeudi* 
.ftids>pa^huiufinodi  profaancibns;concni  iucis  duilisnacuralcmiufti-i 
tiam  &  «qnicatem>  qme  non  padcur  v^  pndU  dmida  &  vcrecund^b  vi- 
rode(pOQ(aca,  patris  imperiomandpaca,  &renenud»cuiomnino  pa- 
tere  necefle  fic,  ncc  incelleftuin  habens.cancf  rd  fienegodj»  ex  eo^ 
paftocamietticerobiigerur,  &  legiumaiuiemturc  dcbitaexpolietur, 
fub  precexcu  iuramenci  huiusincidencis  &accefrorij  leuicer  ac  defua- 
doricpr^ftici,  vcplunmum  cx  folo cabeUionis ftylo  noo  exaudico. 
HiSttomcDcisimpuUi  DtiiurisciuiliSjputanciuramcncum  non  ohli-^^'^ 
gat^  fiadiicicur  contca&ui,  iniufto>  in^quah,  &refticttdoniobnoxio 
ipropcerretinxqualitaccm,  iniu(liciam,&:  l^fioneminam  iuramcntum 
iblufn>mquiuDt>ittftacau(aobhgandideftitucum«noneft  modus  in- 
ducendfobhgadonis,  vllo  v(qttaiiiiorecon(licticus,ex  Barcoli  &c  fc- 
quacittmopinioiie.tndbl.fi  quispro  eo,  de  hdeiuironb.  &exargj.  vic 
C.denon  numerat.  pecun.adeo  vcfiquisfine  caa(a  promiccac  xncet- 
que  fc  dacurum,  inde  ncc  etiam  nacuralis  obli^tio  na(catur,concra  id 
quod  Canonid^fcribunt  di£hslocis,&inc.cum  venifienrextdein- 
«itutionib.  &  d.c  cumcontingac  deiurciur.  &  inboc  c  quamuis. 
Qaam  DD.iurrsciuihs  (encenciammagis(equimur,&ex  eavulgo  ia* 
€t3t\JVy  lursmentu  nindHertnaturAm  (<t  conditioaemaftus  vel  cotUra£haaii 
fubiicitHr^  cx  d.  I.  vlc.  dc  nan  num.  quarc  fi  a£bus  fit  refcindendus,  iuia- 
mcntum  quoqucnullum  rcmancbit^cquc  rcftitutionisiuftitiamim-» 
pedict,abohta  ctiam  venia  &  dilpeniationc  tahs  iuramcnti,  qu^  ab 
Ecclcfia  obm  impctrabaturin  rcftitutionibus  in  inccgrum.  Hinc  Gal- 
liarciccic  &:  damnauicatquiflimc  Auccncicam  Sacramcrapubcrum  C. 
fiaduecf.  ven,dit.Quarationc,  hocpa^umdc  non  fucccdendo  licec 
iuracum  (cd  nacurahiuftiu?  &a:quicaci  concranum,  non  valcrccacre- 
fcmderccur,  ncque  luramenco  confirmarctur,niri  moribus,  &  cxprcA 
iaconriietudincprobarumeffec:  quar  adprobatiofacicvtca  rcnuntia, 
tio  valcat  ctiara  lineiuramcnto,  quod  quidcm  confuctudo  non  cc- 
Guirit:  ideo  ceiIacixodie£atiohttuiscap,iumpucj;jiuramcnto,  manfic 
4ii^ofiuo.  ^  Kkkl^ij 
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Is  appcllado  contttiecinetiiii|>  TCineRis  vim  cotatmer  in 
£btu  Jeliac  vt,  qvam  compulfiiiam  Do  Aotes  appellan^  cdm 
quisinuicusper  vftncogitiiri&w  coipiam,  conttadni  kt  ne- 
gotiofttbicnbere&  airenttri,  vi,  meQive>  vt  coniun^m  (emperloL. 
qunntac  inns  anftotes  » titalis  de  metn.  Nam  hic  vis  non  inielligi- 
Cdr  finemetu»ttecmecasfioevi:  qom  non  infficic  vim  inlatami,  sofi 
mecus  fit  fccucus,  &  pecmetnm  excorca  vokntastiieciiifficit  metnm 
adein^niii  vis  iliaufit  qitf  mccui  dcc  iulbm  cauCam,  quia  metus  (ine  vi 
vao  us  efl,  nuUaque  cius  excuiacio  cftrl  Vani,dc  res.  ittc^Io  cinilis  de 
^MH^metUyiufhismetns  requiricur,  id  eftynon  vanns,  redatrox  pcdeniqiM: 
v>xr,i  «X  imminenci  p^iculo  maioinccncato&  obieto,  vndemcns  & 
^'"^'v.oluncas^ilacttdimoiiecideycogii^pofiic  verifimilicer:  quod  vix  cecti 
definicionecomprehendipoterit/atqueideo  prudens  ludex  mctnm 
ex  qualitate  periboarum  al^lqne  drcunflantijs  aflimabic,  cx  f cace, 
iexu,€ondidone,ibtu,re,  loco,  &nmihbus.  Rede  Deciusinl.In 
omnibus,  de  rcgul.  iur.  Canoniilf  incCum  dilcdus>exc.deeoquo(l 
mecu5cau{a,DD.inl.4.&paifim  tototic«Dig.d6  ijs  qu^  vi  met^ibe. 
caufa.  Suntaiijahjs  tunidiorcs,&ieuiorcs,  vc|vulg6  dicitur  demii- 
lieribus,  eas  ciloinfitiiii  cbnhhj  &  propofici^  ac  facimU ,  dtiik^qiie  cd« 
moueri&terreriquam  viros,idco  faalius  &  exleuioremeturcfticui, 
vc  not.  in  c  Ciim  locum,  exc.  dc  rponlalib.  dcin  dJ.  In  onuubus,  &  ad 
L  Incerponcas ,  C.  dc  craniad.  Idque  eciam  magis  verum  in  hha 
u  pueUa  pueila  timida,domi  claufa  &  rccenta  imperio  pacris  forfan  feueri  man- 
dpaca, inops  confilij  quodjiullum habcrc polTicab  alijs  quam  ab ipfis 
parcntibus  &:  propinquis  ,  qui  tamco  ei  vim  metumquc  infcrund* 
Sanc  in  ca  filia,  carccris,  cruciatus ,  mortis,  maiorifquc  mali  pr^fcntis 
niinas  mctumquc  atroccm  non' cyigimus  j  fcd  fumciec  ctiam  tcrror 
verborum,  vtcftin  vctcrilcdionc  lcgis  Qmmal/ena,  §>.vlt.  D.  dc  acq. 
«hxred.  £tiamlcuisi6lus,alapa, cxcufiibchrimae,  &alia  indicia  quas 
coa^tam  puclia;  voiuntatcm  oftcndunc  :  fccrcta  obccftatio  &  querela 
domcfticisaucalijs  cxponraruperconfenru  pcr  mecum  &imprcflione 
extorco:  Idem  fi  patcr  dixic  filiam  nufquam  nupturam,  nifi  rcnun- 
ciecpatcrnisbonis :  namhuius  maiimctuscftinftusin  focminis  etiam 
honcftis  &  pudicis ,  quas  in  iolicudinc  &  in  orbitate  lenercerc  dcdc- 
corofum  cft,  maximc  in  famihjs  honcftis.  Ex  qua  rationcfit  vcfiha 
taccnsinmatnmonio,  vcl  fponlalibus  crcdacur  confencirc^in cic.  dc. 
Iponlaiib.  vidc  Gloftam  in  c.  Infinuance,excraqui  Clerici  vcl  voucn- 
its,. Httcpcitincc  quodrc^c  B«Udus colligit  exdX  Qmakcaa,  i,  yhu 
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iBVefiU.  JMwtwrkrawyPocenaoccm  vd  fiipenorm,  vevbis  jtnpcy 
caarcni  &  compeUanccm  vi  mecdqiBe  fiKere  vidcii ,  acque  hincmttu 
Umftt^nem^sxhttiiy  quod  in  amlierculiiUM^i^iis  vert/Emmii 
eft  :maadiiiefi  filiaia  ipfi>  ncgpcio ,  iniogrcfiii  ^  cgrcflu  ncgocij  fciD. 
pcr  tacuif»  naUumque  fiflium  tfnifit  cxprcfik  voluntads.  Et  re£le 
poft  Bastoluoi in  1. Qiwdotis » D. foIi«iv> matr.  Pr^auts  tf^limtds 

tacitacnitas  innegotio  quod  agioiC}  oftcndlmc  cmvlcr^  non  con* 
ienfificiBiajnm^  u  rigidi  finc  ptfcnces » acquc  praececea  pcr  cam  repu^ 
diacioiicm  gmuiifimc  &  enoimiccf  fiiia  oraimiieacftfic :  aliiquc  i^di- 
«tivismecniqu^veldoUfiippecanc.  *  . 

.  Eapropcerquod vul^diacurmtCumcciicccntMdcm,^^  u^m 
vd  pocencions,  nqpa  fitmcece  ad  aftom  ceiandciidttm  nifi  piarccccaiif**^ 
vis»i|i^pcefiio>ininf  adiidancttr,!.  ^L8.l  pen.1  vlc.  C  deeo^quod''^ 
ffleccau£  lcemezpacetnareuercncta  ibk  metum  non  prfiioni»  arg/ 
legis,  fi  pacrc^D.  decicu  nnpc.  Bacc. dcalijinL  1. 1.  quf  oncrand9,,D.  . 
Quara  tenim  afttp.non  deciir»GIofia  in  cap.infinvance  txt,  qui  deri- 
d  vd  vonences.  lilud  non  tam  dc^ncc  hek^  in  illo.  cafii  obcinduHi^  xa 
filia>padla»  fiikfilendnm  ftcnaiice>&  nnptoriifi  repudie^  non  nnp* 
cannirepudte^  acpand  fubieda  qiKiinipeUencecfBnttnciatbonis  am« 
pliiSrois:  Vnde  cum  aliis  fimilibns  indidis  pcr  vim  mecfiqttercpudiafio 
incclligcnda  cft»  vcrede  pucac  AccurC  in  d.  1. 1. 1..  qtt^  onerandac,  exL 
il  muiier  $.  vli;  L  vlc  §.  ^focnetacor  D .  quod  mccvcaiL  addeqaodiorif 
.  ibi»  rponcan  ca  rcn  u  ntiacio  non  piixfiimicar  maximc  in  momencofis-Se 
gcauibus.c.Superhoc,ext.derenanc:maxiineinodjofis,  vcirufpcdis, 
qude  eft  hocpadum.  InceUigicuraucemvismetiil^uc&doiasadefie 
lenunciailoni»  fi  filiaqu^non  audcc  concadtcer^.  quar  vi  mecuque 
cpmpeUiciir> bocin  iplo  negodo  gcfiendo,  vd  antc  vel  fbcim  pofi  su 
dnm,coiice%cur&conqueiacttr,dam  &fccrcc6apudludicem,vei 
Notannm*  aliamnepublicam  pccfoniro :  acqpe  iis  dcficiciitib«s,apod 
^   gtanespetibna^aiicaltoqttiidoneas,  honcnas  &  fide  digoas,  tc  cx  . 
Accurfio  nocacncin  L  qui  in  dicna.  $. vlc.  D.  de  acquir.  luercd  -      .  ' 

.  Canonici  iurisincerpp.  vc  Ho  Aicnfis  &  alij  in  cic.dcip  qine  vimecoA 
necaiiia  fiiint,  pucant  iufiucandum  boc  pc omifibrinm  vimctuque  cx« 
prcfTum  U  clidcum,  efTe  nullum  ipfoiurc,  id  e{(,  (ir\c  opc  rcflirunotiis 
&  iudidarif  pcrfecucionis,  poHc  filiam  patre  defundo  fuccciiioncm* 

cias  cum  aliis  adirc,apprchcdei  c  &  poflTi  dcrc:  ac(  vc  in  dijsicruat  vfbs) 
ititraannum  agcrc  incerdido,  fi  m  ea  poiTcflione  turbccunqiaaiunu- 
landum  hoc    padum  cuiadiicitur,  ipjfo  iurc  &  vi  legi^  irncuni  fiac,  '  - 
pcrindeacrinonc(rctintcrporitum,itavta^io;hs,  iudicium,  ex'eo 
coni^toi  nuUo  modo  poflit^cc  viia  cjcccmio  iucis»  cxLno&dubitnii^ 


Digitized  by  Google 


DE  REPVDIANDA 
.  C  delcg.  Sic  mj^timonitini  vi mecuqaecoatradiua  diciniripibiiite 
nuliaal^c  veniens  ext  de(pon(aIib.  hxcthMmkricMiyenttepau^ 
ront  nonnnlli  ex  vecufti$>  qnos  (equitur  Cuiac  in  dc:  de  mecu,  conci» . 
incecprecttmomnittmauchoricatemcertiflimamy  ac  vetiffioiam»  qoa 
tton  eCt  ipfo  iure  nuUum  quod  vi  mecbqu  e  geftiun  eft:  Nam  ydontas 
licec  coaQa^  dicicur  voluncas,  etfi  noa  (pontanea,  vt  aiont  Philoibphi 
cx  Ariftoc*  5.  Echic  &  luri^confuici  ev  1.  fi  mulier»  D.  quod  mcc.  cauC 
quaerencenciavfaprobaililrTe^ffime:  ncyfi  fp^iiirenulluitt>eifium 
9c  irricum  dicas  conciadrtim  peiinde  ac  fi  non  iacenteniflet*Iiccac  vni-^^ 
cuique  propria  auchodcacead  rem  ficalieaatam  reuerci » 8c  cao^  occu-^ 
pacc  cxpttlio  poireirore:  vnde  vis  &  arma.  Vfus  erg6  ex  iure  duili  wip 
aequifltmetd  qaod  eft  concradomi  &  geftom»  iacerim 
manere,  donecaduerfus  illud  refticucio  impecrctur  ^^adico  ittdic^ 

2uodvcmecoqiie,vel  doiogcftomeftreftiodacorpecfeoccnciam^cau» 
Lcognici,  vocadaiis  qOofum  interefl. 
Supra(ctip€arepece,  Aciudicaicidcminfihaperdolumciramiato, 
ss  itU  indtt^  iC  pcrfiiala  vc  pro  modico  repudict  (ido  pado)  loaiplerem 
^?*^^^*^^^^"^'  fifan  dolus  rncclligatur  adhibituSjoftcndit  Cuisdefintcio* 
do\i  m&li  cradtra  in  k  i.  de  dolo>  Dolus  malus  ed  calliditas  omnis, 
iiiachinatio>faIlacia,  ad  citcumuenieiiduni  alterum  adhibicj :  quo  Gon- 
tinencurinfidtZytechn^,  induftiofiea^perfiiafiones,  bUndiri^  >  cum;; 
cendiculisparcificiis  aefimilibtts,per quf  mens  mouccur  U  impcliitur ' 
advolupcacem»doU>rcm,mccttm,fl£iram.  (Ju^  omnia  in  faeininis,. 
jfiKc  iM^pof»»/ /,maximepoeIlis  ci  ciiUeu^ 

lcttiorccaiira  rcflituuntur.  Cd  naotem  hocmmim  a^biooesquibuspa- 
FHh^»  raturcexicor&inferturdolus,  vts  mecufque>fiot  vt  pkiiamdm  cian* 
iut .  ws  deflin^  &recrct^»  Idcirco  doli^  vi^Jmetufae  probado  fic  noti  rancuny- 
exarguraentis  naanifcftis  &  cerris  tcftium  &  infhrumentorum»  Ccde^ 
tiamexindiciis,coniectionibu5,  &  pr^Ibmptionibus  r^rum  antece* 
dentiiHii,confequenrium,adiun£Varum,  loci,  cemporis,  &  iimiliuni. 
qugraultiplicitcroccurrunriiidici  bono&prudenti,  vc  not.m  h  vlt,. 
C.  dc  rei  vii>dic.  I.  6.  C.  dc  dolo,  1.  fi  voloutate,  C.  de  refcind. 
vendit.  &  maximc  apud  Crcctonem  m  Topicis,  Quiruilianum,  6c 
fimiles,qui  dc  indiciorum  &c  pr^rumptionuRi  dddrina  legcndp 
funt.     Quod  attinet  ad  tcmpus  pccend^  refticurionis,  contra  cam; 
T««^'i repud  arioncm:  fupradixi obitcr,  dcl^fionecirca rcm  tc  preciuni  feu 
pl^^"',  dolo  in rCy  v t  aiunt,  cui  fraus  mccufquc abeft^filiam  dccepcam agcrc co- 
ennrshcc  dcmum  defundocui  padum  tccitmcccnim  ante-fciiri  potcft,an  (icde* 
Adam.  ccpta &  I^faimmodice &  enormitcr, circahf ccdiratcm qu^adhuc  n6 
cllnaioqu^labiaceuancfccrcpoteft.  Veruinfifiliadolo  malo,  frau- 
de^  vi»  mctaque  arcumucAta  rcauaciauic:  Equidcmpec  fcacres^  coo- 
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^nguineoSj&alios,  fraus,vcl  vis  adhibita  rir,non  dubitatur,quin  con- 
traiftosAcofiliapoHltagerc,  vtadusrefcindaiurjmaxinic  fi  ipfis  rc- 
fluntiatio  aliquando  Ciz  profutura ,  vcl aliis  quoruro  caufa  cos  rangat.- 
^gerc  inquam  viucntibus,ac  ctjam  pr^rcntibus,&  vocaris,pan c  6:  ma- 
•trc,quibushocpadumfccit:ncccnimijdccodolo^  Yinictuquc  ar- 
.  guuntur,  idquc  ccrto  (!t>nftat  ex titulis  dc  dolo. 
•  Quodlifilia  qucntur  Tca  patrc  &  matrc  impuliam  &:coa(flam  ad  ^ 
rcnuntiandura,dolo,  vi  metuvcmcgac  luftinianus  fiham  i  cftitui  con- 
trapatrcm  vclmatrcm;  nontantum  dc<lolo,vi&  mctu,iudici6quc 
^amofo  filium  agcrcncgaccontraparcntes,  vtiius  ciuilcantc  luftinia* 
•«umpcrpctu6negauit:  fcdgcncralitcr  ncgat  libcris  dcccptis  &la:fis 
-dari  rcftitutioncm  vllam  contra  parentcs ,  1. 1.  C.  <qui  aducrftis  quos 
reftitui  non  poftint,  &  NoucUa  155. Autcntica  Vt  matres  tutcljc  rario- 
;Dibus,  &c.§.i.  Animaductteilloslocos  accipi  dcfijioqui  dicitparcn* 
tes  fecuminalc  verfaios ,  &  ftceotum  nonaen  rugillat  improbc  &  cotra 
pietatcm  ijs  debitam :  adde  przterea  eos  locos  accipi  debere  de  parcn* 
tibasadhucviucntibustnamijsdelun^s  n<Hi  vsdco  auin  filius  gra- 
jdtcrlaefusagere&rcftituidcbeat  coitanfiios-cofiflem  qui  cx  eo 
siegocioinioftoaHnooilliittj&iuctuininiqu^  perciperenc.  lis  aiicclii 
-^iobiukicbtmmcWg^cmeckltti  kgcm  ^.in  finc,  C  deioltfjvbi 
4igicucdefiiia  qux  cjum  patiecranfcgit  de  ciiteJa?  adminifttacione:  & 
iiaec  vccbaMiidnnCttr ,  Sane fi  Ufrt*  immUki ,  lihersMne  filamuttr  per 
mouMiwumMifiitsectfiiUtimim  irihnti  :n^4titlo  prcffterpsitmtmwr^ 
emidism^  fed  m  fA^hmdSm  tititrikotiidM  efl,  Quafi  dk^tyFiliisJim^f^gkef, 
Aon  acctiiftbicpacrein  dc  dolo»  7i>  inecnTe :  ted  modcjfle  y  reuereiitef, 
pecic&|veniaoiiicitiin  Indicis  implorabir»  vt  re^cifibncgdciocum : 
facre  gefto  »aini0jr  cauisr  &ceiredincegracio  6t  sMtnuoi^i  fim  5410« 
cando  MmDa  non  perfbnam.  Id  ouod bod ie  v(ii  cribo^um  rccip> 
€or,ne  fi  poftmoiiccmpatend^cimenicurbxc  cognitiO}  probaciones 
dohtVfStmeciiSt^fiinalituii^impreiDoimm»  inter^^  quoquei& 
coolcflip  ipfim  ptteaci&de  rei  veritace  inceno|^  >:iQCeriii^  dfi&cum 
&  percanc.  Booosaocem  lodexfiliumin  hac  lice  malcdiceacem  pa« 
^cibttsiacverecundic  pietatifquc  pacernse  finesegredtcncem^mal^ 
ii^lftabicpcaiiiiatiamiilia,  veictiaro:|MPCUO&^CQlco&  alijs  pornis: 
.Quinimo  impudcntcx  ageacemiiire  liK>.prioabi€  >  abdkabicqoere-. 
diffime  iuxta diuinum,  naca»ralc  U  lAu^tanum^ennufn  oinniiun  ius, 
exarg.  1. 1,  C.  qui  adocrros^quOSy  &  di^  Noucllx  155.  Qmbus 
Jocis  ( quoniamid  vfus  quoque  negac)  noadici}S  abolcti  di^bml.  f. 
.C.de.dolo ,  nam  &  luftinianus ipiefiK^  bas  comrarictatcs  in  opcrie 
fuo  rcpeah.  Diccs  igiiur  rcguJr.m  gcficralircr  peiifam  ijs  luAmiani 
Jcgibus,  intclligi  dcbcte  iccuMuia  diil^ndipnjm^vd  Jimiuiioncm^ 
4b^l.S.iicttcdiximus/  . 
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In  famtna  aducrfus  iuris  ciuilis  lariOPCiiSTatceiiucOiMMlto  ^  mo^ 
ribus  carcpudiaciobonoruin  riipciflsiis»niii^iatuifim>fiBBi<Mfict  8t 
cnormis ,  vc  aiunc,  in  ea  Izfio  dcprehendacur,eX  llicei|i0ecu  xeipoii^ 
confcnciencibus :  Imo  cciamapud  pierofque  oopulbsvaleC}  ^piaflBBil 
JJJ^^^"  immodica  &  cnormis  \xCio  excec ,  (hnimodoilkiioiniis  nnbiliia: 
!X«rim  colloccrur :  fcd  pcrpecuoexcipc,  mfi4oio,  vi  ,^evoqiie  cii«OdiaoME| 
•«*  ^'&l£rarenunciaueric.  Qttc^aaeo^mameftyycqiiniais  ^nacro^re- 
T^'    miiTioA  omnis  gracuiurenuninnoiiHKfime^^ 

agnacioncm  fuorum  harrcdam ,  vocBmc  fiiponicaiieBfriain  libetonMiy 
vc  eft in  vulgaca l.  Si  vnquam ,  C-dcrtnwcat  TafittCBiiOC  poftM 
nonpeccndo,dcnon  (uccedeB<fo,£idufl»€atllac£iQOMmainnio» 
nij ,  poftcanonimcacurncscwfmfiitiir  pertiacw  iibecoruml 
fiharcnuncianccp^ftfu(^)Corum,iN:TifiiqOctood<iJ,al9q}^ 
Pragmacici  rcribuc  Dixi,P«ISI«P»  ^fi  f^fmo»mMnmonffieis*i^  ifliui 
Nam  altud  cxi  fttma,  ciscni  cflDiflMi  ffisciunottiif  ha  Toi  ^tns  rcnun- 
ticc  fucurar  parcnc(i4iictoditad  VWMC  obonope  ^tentianii  ditel.  Si 
'  vnquam ,  vc  propccr  fiipenienfences  repudiaaaci-liberos  inric<Xttr  tk 
renunciacio ,  quift  ftodtofir  A  Mlktingend^  tt  if^Oifteodinuft.  fi 
diuerfofauorabilis^f^i^trndafieidiaaittxSivnquain. 

Cuccerdm  fflco  Scite  fiCYepodMniCi  noMotei««lhid  paa^tttti,  nec 
impedirequinadbonaiojMufiatmgireCam  kabeant,  conferendo  «t 
qu£  fibi  praerog^ca  fberonc»  volgus  omniuhi  lnttqM«niin»Tfoiqiiei 
^cncc,    ce(baaenco  parencum»  velaliiirrcripcui^Bc  cMKione  kione& 
^3tprersTvoceBCUi:&  appdUencorad  rucCdlioncmreptididKam,  ex  arg. 
legi^  Si  patFdnus  nofei  atoeriic  itbercum,  D^. debcm.  libm.  Ad^onc^ 
r*m«t^«»o^«»  raicc  hocpiiftom:fipiireos.ineopccfettwec  t%ead  morc^ 
^««Mb  -ik^c  cft  ,  fi  iliod  noo  coBooet  t  n^im  veaocatopocclkarmiflam  iacero^ 
tcpndiadbniemfibicaiii^Sc  hJkma:  idqtteeCiSc^igicoi;«icLv!c.Cvde 
'         PtttCeirea  bnfcpa^  vc  coilibcerttlflffiooi  SrtEenunciafeii&ni  ioci& 
Cacic^iempcr  indft  diiaifiiila  voigacis^ 
VndeAc  vtMHmdaciotiontolhiciosnmittm  ;eiXifo  nottaqoe  tm^ 
ft6ti^iiipenieniens.c.cnmincer,  vl>jnocac.exridieMuncij(c.  Botrins 
^edi!  14.  Gnidopap.qu^ft.  2»5».Hinc  iequiCiftnomttdseX6et»CiOj  vef 
]Smicacioboffl0cap.m  r^l«idi*fri%nAbe0tf^rcpudi2ncibKMijk  pn^ 
£rtdKtmHccant€Onc%eclHcm^^  ear  iifdaem  pattntiM 

/^•Nii*bitsnacs:p(^aill9mol»s,iiii6acr^on^  ejKOi^ 
pco,  motiancarancepacrem,  vifancfrnmrem  orihbcpadum  fcdc 
liiia:  icavc  fol^  H  vnfcafifoiisparenctbos  faodieittpecttC.  tftocafuinrk 
Ia8e^rricamattec  dos  rcpudiacio,ac  detoftiipayoocibusiioogum  Itfte^ 
dicacem  cocam  h^  vnica  filia  capiec^remocis  agn^tis  <t  cognatis  coc. 
teris.  Quomam  aKo^  doitfBUcat  ltoocaAcan&  af&iocepr^tti;» 

•  mizitr 
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micur  Fz£ba huiufmodi rcnunciacio ,  non  pro  cxceris  agnatis:  vt  Pht- 
kppus  Francus,  valens(inquiunc)  CanoniAa}  &  Geminianus»  cuitt 
alijs  putant  «quiiiknc,  quosiicquicur  GuiUeimusBened.xnd.c.Rai« 
Bucius,  y erbo,  Dms  hshemfi&ii  Salicetus  &  Gaftrenfis  in  d.L  Pa^um, 
C.  de  coliat.  Nam  iuri|  cioiys-  atque  natucalis  praefumpticK  iiarc  efk, 
WMrmfdhmc  renuntiatioais  cbufulam  k  fiiia  ftipuJatur>pro/piccre, 
'VcUecaxuum  liberis  fuis  y  nonautem  alijsagnacis^L  Cdmaciiciflimi  »1. 
Cenosalirer,  CilnMucem^  C.  de  fiddcoinaiiC  Ijs  crgjoliberis  defi-. 
«WQcfiiiis,  pa£)l:um  iHttdeuanefia,ai^.vkgU(lli£<M«f  ,.C^  Velieia;. 

iMa,inaxiine  fifiboseft:  vt  hk  fiuioteiepodiamilifilischocfiibintdili» ' 

eaatufi;  TtebeUianuin.  Qu^dfiijsparenobias  nQUrenntaltjlibetv 
cibnfilialiftbentreBantuniit»  non  pcocedcceseepao4ppcadi^,  nan» 
lioccafiidefictteiusiario.  TameififimidQinficeodiemcalSiyC^de* 
Sciancalij  liberi,  (adli^aeexcaafiialiqaftetiam  leoi  ve^pcobabili^vnidi 
filiam  refticni  eoneratale  pa£biin.ttjcoiitiacacceroscogna^  baaredes 
«xnaneos  ^i^c&. ,  n  qji  ruosrsd  fitadfnte^  carione  &  sqaicace  locoram 
ritacoruns^  velati  qoia  (petasecpamiefiiiceptarafli-lmerqs ,  quos  tai* 
ineQnon  fii^eplt,  vel  poft  id  paMliberi  fiifi:epti ,  ilic6  lont  defisn£b'& 
.  Notandumquoqaeill&deft,.fifiiiaSeiaquzhoc^padamTfflopa- 
'tri  fecit,.antepatremdeeefeic>.fiii^ris  cdidi£|ae  JsbKtris^,  deinde  rtfMk 
'  Tirias  pacer  Seif  obieric :  pofle  haius  Setac  filiB  liberos,;hxredicatem  ««^^ 
repadiatefittcinacris, agamre Tioj ani fiKixffioiiem,  tamctfielmatcr  "^["^ 
ipfbnimnubens  tepariiaiieric :  quia  noitmacri^,  (ed  ani  hzcedicatem 
ideadt,  ijfqueUcecrepiidiac&lMRedicatematris  praNnofcaar,  cemere 
^uitam,  vc  tritum  eft :  adde,(bKcec  eil^e  ic  condirione,  fi-confec^iiit  • 
4otemfiixmatiidacam«  vcaicSalicectts in^d.  li Padumr  Deniquei» 
confecant  macri  resdbiilKasinanticipationeiir&anceocflbmfiicarn 
fiiccefltoajs ,  neceninMd  eam  fiMcei&ofBam  nepotes  admictentor  ali- 
ter,  qtAnftconfetant  prgrogauinjeamfOitifMicih  harreditatiam,  yt  , 
alibi  monuimas,' 

Ubidquoqaeadiiddebai^liaBcpaftibiiemttcepiidktioii^  jtifmlm 
poflecikmiiacalibttSceftitaicor^l^^tinMCUtfilius-iMCucalis,  iilegiti»>tf»'^ 
mus,  iiacaserfi;iloco6cfiiliita:<nan€Kooniamoyex^t^^  OB^j"^*"^ 
Sacerdoce^  exinoeftu  mnn^nunquam  pocefl;dBSci  lcgicimas,  ^aifli» 
-mis  Galti^egtbus. )  IcaqneEtiacnntysmiuslegirimetar  ,fiaeper fiib- 
'^uensmacrimoiiinmyfiaeperPisincipislicecas,  ijs  quorum  incereft^ 
vocacis, ahjfque{bkaMiibiisadhihit»;poteft iniidci»<ttla  veluri  con*  ' 
4itio  qmedam,  ip6d  ts  fiKusik  legiriai«ais,iy>n  fiiocedetbonisparen-i 
dmxiiiecJcgjrimam  peccc^  concei^  lcgaco^  dotib  donatioiur,y  cUlijL 

•  Lttl 
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juntikB  inccctti»aliqua»v«lcaxapoitioiiQkE»e^^ 
4kio,ibdlttxooiiiii»ftiii»  flc  icgiiMnatioms  gu^  alittr£ifttiioaciflei^vr 
Dc  quts  bic  opponac  hinlcafhMn  ^ra  c^fecos  i  cgiumcnniio  redpcm 
condictoneni  la&ndanc  DD.  ini.  SdpiflaciQ  hocmodoj>ile  vok 
QWig.Eaidas,Gnillciaini  BdM<liflb.4ealii.  Qu^  nocaada^ inco^ 
c.  T4nuP^^^^^       Tanoieftvja,eR»  Quifilij  tecle{|icuiii»deliiei^ 
^vn.  f »  naruralibas perfebfeqamimatrimonima iegfomMii*  In  tf»m  memi» 
^^^'^  -  niflc  oporcct  tam  (ieftioncmj|kriion.ftcec4enJ6,  ei  jcginmarioiri  ad' 
iedaai,icademtbBVtmsbab!m»d6ripca-6cedie£^ 
aupctitiibus;  ationeeoncniidiavel  cndaca  eius  «narimonM :  Adde 
vcl  apod      Gmaonis  ku  Pacfci  tangcnds    ibcmncis  noc  niacci-> 
nioaiam,fabccAinm&  pafcnanfiibfinpdoaev  vc  pruidence^ 
fiiooTcrolenc  Id^ex  asgamenco  eoaom  ^  aocaacar  ftd  cic  ma-' 
.  4orttai»defi9SttaciscxaiacdnmioadMorgmactGamconoate»per 
Molinf am  Acaiios  ^  An  ver6eoramlilieiomm  6c  l^idmacocam  ex« 
.  pcdTus  ooia(en(ttsiik  requiricactNcqoaqaambnccenun  iUt  cowctaltg^ 
ec  beaeficio  legitimattonis  coacendtflc  dcbeni^  qoaie  mude  fic  Sadt 
eil  paientem  vtramqiie  iioc  ooatedie*  vt  ij  iibed  cerm  leoontcad 
maneaiu.  Quoddtcadabinmeftfi  iidemlibeniiopdis  pr^ieiires  adU 
.  ^erintr««ibiet»'ecqacflamaaeoia£cdcfiaiabauifi.ttUippoii^ 
cam  eaim  pa^ionem  vd  dauftlam  apprabafie  intelligincnc. 

Pollrcmo  notabis  primogenitam  lede  ie  vtiliter pactictdeiKmfiio^ 
cedcndo,reaf)cmicteodo&donandocofaaBtedibmfiiis,taspnmoge- 
/•i^  r«- .  ntcnrx,  de  ptirrogadaab,  vsl  magc  pr^boi»  qaodei  ex  incinaincoe^ 
^  fionedebducarvltrftommrocttmnm^  ' 
pa&am  c&  iuiKanataraieitts»  cconrae  rcducitad  foam  nataiam»  boc 
eflad  acqualicatcin  iocer  liberos  m  niccefliooe  fecHandam,l  fiz^co  D« 
dcbon.libecc.lciikniaciop.<leboa.  damaac.i.  H.C&mil  ecdfe 
Hoc  Donicnfr4fmwf<fyapBmaefl:commuaioiMsat  jeqaaktads  apuJ 
*     pa(<»soaMms,iksafqaepiginift.  Indnooattcado<ie  redintilcBclaiai^ 
ccr  duos  unquam  fracres,  I ncdlidtur  ex  remiflc,  vel  piiu  niqaiil  par* 
aMbtt6>vcoliffidelindmmste^on^nm'efi.Sicsudi^^ 
.  «itnga|»otcftTeanntiari,faaeae  cnligrcdnm»  vd  vasns  cx  cobf cedr^ 
'  /btts«««qaeiuMq(icdisepafimiccmdicates  rcnunciancis,  obfiipm- 
4idU.  Plucaintd  ottnHidancar  per  Tynqadiam  in  hb.  de  iuie  piBai»  . 
geniocam  quaBft:   .  ^^z^  afideiacaVeudommKiOidca,  lc  Longa- 
WdK:^,  ne^icambariMica^m  primogcmcis  oQOim 
ctSjabdtcacis^eKtttcbada^cipexiieaaagis  ad  vim  flc  «nsbl  mdicarcn^ 
\e  ytniqaecogcndos  Sgcondtandios,  qaam  »d  aequicgdi  ^  gquaiicaB^ 
Wioacm»  vcdim  diaC  Si£iaripr»apaiflt  poBtagadoc  ab  pinu^ 
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tiitnram  competcnci,  facile  poccil  renuntiari,  etiam  citra  matrimonij 
caufam  &  fauorem  can.  quam  pcricuIof«m,Vbi  not  7.  quarft.  i.  gloflj 
&  Dd.  in  c.  liccc  exc.  dc  voco  &  vocii:icdcmpc.dummodois  quircnu- 
ciat,  maioriit  15.  annis,nequc  ftt  inmanu^poteftacCpdomopafcntum 
ac  fmc  vlk)  mett»  paccms  reoefencif  rermntiauerk  1  nam  minor '2  5. 
annisreibtueretur:  ctiam  maior  coadus.reftituetur  facileadius  prgci- 
pui  repu diatum^quod ei  iare  municipali  defercur, vt  conftat  cx  iis  qu£ 
4iximusad  vcrba,  Nic  doU^fMcui,  Sed  quo  cafti  valct  ea  repudiacio^ 
tamen  is  qtti.primogeBi€ura<eific,  vel  ectaBi  t#ca  fcf  rcditace  qtiam  o. 
ninin6rcpuaiauicfiiiierefbicrum,&  cohzredam  i  Indenoncxcludi- 
cur  lcgidma)  quoniam  ture  nacisnc  debecur,  quodpriuata  pdione  na 
poteft  deleri ,  vt  inido  diximiiscitRoiiian^  Iuci(pnidenci^  regulis 
quitfimis,  p4H»  (rdiicec  ptiuau}  iminm prt^Ant,  inquic  Cic  ad  He^ 

>  .  •  •      •  » 
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I  cTA&pccMi4leliberif  drlifredjbflsquidotesi  dontcioaeS' 
proptec  mip  cias ,  &  alia  proMKoa  cooRfWiC  in  faniilift  eifc»f> 


c  TCttateum  de colkcioBe booou 
txpliocnMi^  Inie  Dige(t.ift  (bcceffiooceeAcmencaiiainft 
-coofetebaai^necociam^osy  vt  paceM»bencincclleAa  IPompontoS' 
D^GatL,etalkM\,  Tlbeopompns  D.  4edbce  pr^lcg.  in  quibnsfiVs 
infticota^locem  pr^cipic,  aerccinec,^tnre,cico]o  pr^cipot^  irlttnpocciof» 
SRm  biftedhniianHiungc  L  7.  cimriHulibiii  ibi  iiocsci»C.de€alErtio» 
niibnsi6csb.iiicefoo  dwicaaMceonfccebncnc  ^osrd.  h  paftnm 'C  de  cdt 
Ifec.SiciitiinGgceriSyTtttgd^non^iMCottniio^ifisbii^^  Acque 
<onciinfcbycifibns«oftinod<»piofediCi»>fedccisn^ 
«pnci  asii£ereb«ic.EmancMisi^ 
aon  «dncncicia,jcoecciiiCoiifeMibcnii  4.  cnnr«Mii%C.  dc  coUadonib. 
faftiiHaiinsnnfomJigcimnmc.init.  >rim6  voEiiijboiinimn  coHcdoni 
iDcom«&iRoiimtlttcodfiooe,<?elce&iiieiicaria>iFctjd>inre^ 
.Socunil^aoifircoiiibcy^tibkptvfe^^ 
ibifofinbftL  vIlC 
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p^pcoledicis  iikelligit  fnt»r,,yi» 
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ln»mMifnofeamiis^adn5ririisndn^ 

■l^oniaMiniitiediott^teifitods 
MWim^n^jite^  i  pcn» 
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»E  Ct)lLATIGNIBVS, 
C    cdlat    iture  NoucHaniin.  In  quibus  eaboD£  quafDuis  propri^ 
£nta<lucncitia»  (quia  skotfi  patre  pro&£hi)  confern  debcnc»  in  eom  - 
snjn  rucccflioDcin  a  quibusaccepuiiint»  vt  explicac  vfus.  Dos  auccm 
pcr^liani  oonfertuc^irel  reipfa,vtaiunr,  rciliccicquando  dotisquanci^ 
CoiLti^j^t  cas  Fepr9(entatnr,velptaediuoiipluindoci  daram^fi  cxcet  pcnesfilia: 
Gai^'/^  '  QhP  caiu  fict  detradto » vel  mputatio  necciTariaru  ioipcniianiBi  ^uaf 
Kappou  in  rctn  mulier fccit,  non  ccrteiaruin»  1. 1.  D.  de  coUat.  dods.  Vd  tim 
.  przdij«ftiaMtioiufiaconf6rtur,£id«onbabeacairplids9&a]icna« 
ucrit.  Qux zftimatio  reducendi eft ad  ccmpus  quo  ccdit  &  vciiicdict  ' 
colhtionis,  vc  noc.  in  L  la.  vetfic.  e  t  in  eadcm  cauJa^  C.de  coUac  Aiicer 
^^l^l^  collaaoiit  per  rciniflfoncm ,  cum^a  dicit  ie  nolle  vd  non  poiTc  ce 
ipfi  confcrre  ,  iedpacacam  £e  rcflaktefe  tantiim  de  legitima  iibi  debi» 
ta«quaiitttm.proddteaccepic:  vei  quxconfcrre  quomodocumquc 
I  dcbet,  petitiaiibi  impuran  in  fuam  legiciniam :  Gallix  morcsdicuac» 
Moimprettdre,exL^. C.decoUat       Ced  cum  poiliinc»  D.  co.cic.  Hoc^ 
«ipermittitur  cum  incerprecacione &  limttatione  quani  hic  mulciplii^ 
cemAiFccunc  Theorici  &  P  radici  rcripcorcs,  vt  alias  dixi  ad  tit.  de  col- 
ff«w    ^  Prsccr  ipfum  principale  rortis  &  ici  «on her cndac ,  venilinc  vfune 
|iw^«Mc  pecunix&  fru£tus  prxdij  a  diemora:  .-acreipia  hic  mora  contrahicur 
^en,unt.  ^ne4ncetpcllatione>incipitqueab eo  die  quo  delaca eft harreditas:  na 
Jt^j^r"  ^beo  tcmporevfura;^  frtt^sau^enchxi  cdicarems  iuntde  hcredif^: 
tace,acideo  confciri  debenc,<)eduncqucab  co  die,  vc  vulgo  circum- 
fercur  exL^.  C  tannl.  ercifc  l  $.  in fine ,  D.  de  collac.  dotis ,  &  hodie 
.vdirarquincunces^Parificnnum  monbus.  £  coocrario  (i  malic  filia 
.pa^am  id  deiion  iucccdendo  ratMm  haberi,  &  paceri\am  fucccfTio- 
ncni  omictcre,  dotcm  recinebic,  ncque  cam  rcddet  velconfer6t»l.vlc;.. 
D.d&collas.  dotiSk  VndecritareguJa,i2<M^ii«i>^Wtf5,iM»co»/erf.  Id- 
quc  impedire  nequennt  alij  hzcede^  nccetiani  ereditoces  hf  reditarijs 
tnaxime  (i  docls  eius  yA  «eialterius  donacid  6t  ijs  creditoidbus  anti* 
quioc.  hk  quo  filix  non  n€Ket  quod  ei  dds  pra:ro  gaca£tin  an tecefilbiit 
&ancicipacipDcm]egicima?>fcufi|Curx  rucccirionis,atqueideovldcar 
turcncresharccdicaria,  &  harcditacidebtxreltitucnda:  nameaiatio 
.  ncn  obcinec  in  filia  qux  doce  contcnra,  rqpundauit  bonis  pacetnis: 
obcinerct  forfan  infiija  quf  £oeeopa4p.docemaccepitinantccefiuA 
^"^f*-  fucurx  fuccc/Tionis icu  iegjciiiut :  ac  d«inde  paixis  monui  hxrcdicaoe 
f^J^''  domnoia  abll inet,  yc.Sptem rctiA^ci^tneecQl.creditorum  &  aliccu^i 
4oittnfer~  haTcedum.  ldquemoribus.*noiiyaqueiurcciuili;quofilia,fiuelMcres^ 
.     iIu6nonlueres,dpfem  iemper  recinec,  quia  ipfius dicitur  propciiifli 
-<  .pacriinonriin^,non  hxrcditatiSjk^.D.deminor.  Vnde  olupdos.aw 
j  imputabaturin  lcgjtimam ,  nec^  ctiam  conferebatur :  ied 

I   .    %  ylcraponioiuugii^fniv^i^^ 
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BE  COLLATIONIBVS. 
^iodicobfeniantjnififinoncxfidcbonadosainplior^ata  fit  in  fnu- 
-dcm  crcditoium,  vclaliorumharrcduni  rquibusnilautparKm  dc  ha:» 
tcditace  fupcrlic  :  tunc  rc  ipfa  dolus  incft  ,  nequc  alia  prcbationc 
fraudisopuscritjVtcoUigiturcxtic.Dig.quarinfraudcmcrcdit.  AIij 
morts  voluntrcpudianccm  confcrrcquaehabuitadcfundo,  quaii  ca 
iint  dc  hireditaic :  alij  abtcr.  Scdin  dubio  Romani  iuris  fupralcrij^ti 
iquitas  &  jutoiaimmutabilrspircualcbic. 

Hic^qufrituraniiliaconfcrac^uniiranidotcm  qnanjavirononido-  j>«  tonif 
ncoexigcrcncquic.  lurcDigeft.  eocaiii  mulierdoccm  confcrt  qua-^^** 
•  tcnus  ad  catn  potcft  perucmrccx  maritibonis,l.i.  J.ai.t).  dccolIat./Ttfir' 
dotis.  Scd  luftmianus  in  NoucUa  ^7.  dc^qual.  dotis ,  %.  illud  ,  ita  di-  'wD'^'^ 
ftmguit.  Si  nuptafjliafuciiceliKmiipttaapatre,  C  aJioqui  cnim  per  1^,;^^'* 
folum  mattjmonium-nop  (blncbaoir  iospatrig  poteftatis,  1. 5.C.  dc"»"*yy^ 
condit.infcrt.hoclicfokieur)tunc«quiaii]iiuriscft,dotcmquc  ci  Ijcct  Jl^'^ 
^xigcie  a  marito  vcrttntlsadiDppidm, l  Siconibnte ,  D.  toJ.  matr.  Si 
non  cgcrit,  &  dos  amiflacft,  cam  confctec,  qdia  rcm  periculi  iuj  fecic. 
Aliud  ft  nupra  fiJiarcmanfitin  patris  poteibtc,abco  non  emancipara; 
•nam  fiiiafam.  dedotcnonagebatfinecbn(enfu  patris,  paftim,D. 
{bluto  matrtflD.  Quarefipnpotmtcogerc,&exigcreinahtiim  Jabence 
£Muitatibus,  fttque  dos^amillacft^fioeetiisciilpa^inotaj  eam  non 
«confibrct.  Excipc,  njH  magnaeiTctdos^diceniaimQJietctiamfiLa^. 
iiecemancipaacoraredcbmtvcntonafflictcrctur^ac  parre  fiio  jd  nc* 
gligcnce,ipMdcbjiitagcrc  pro  dote  con(eruanda,iierat  maiorannis 
25.,  minori  enim  cancgligentianon  noceret :  Dcniquc  per  cam  Au. 
tentica  £lia  mator  a5.annis  etfi  noncmancipaca,  magnam  dotcm  con- 
iercc,  quamuisexmatitibonisieruarinonpotucrit.  ]!^otaJoqui  No-. 
«eJIam^  marito  adhuc  fiiperfiite«  atquelapfo  fiiculcatibus^idcmque 
juiis  cfic  vidctur  foJuto  matrtfnonio  pcr  Viri  mortcm ,  quiaiiiccs^ 
tatio  eft  maioris  statis^,  magnx  dotis,  &  ncgljgentiac  iaftcm 
«IHirfinnpcaB  ^  probabiJis  in  mitficre»   Quid  fi  dq^n^ius  mantus 
Sj^  bom'ique  cius  diftca£tis;&.  excuffis  >  dos  fivuari  non  fotuit,  an 
^KiJomintts  ca  confcrenda  efi:  pct  muJiercm  }  Ncgat  ctuile  ius 
in  d.  L I.  &  L  a.  D.  de  coUac  dotis  >  cxcraiouam  fi  mulrecin.mo- 
ta^it  cxigcndi  dotem  k  viro ,  qu^  ccrtd  iodbtfC  Jkk^  ^cuim»* 
.bus.:  Concra  fi  ^noca^c  a»  alieofini  liic(^ ,  arg<7diA(!i  i.  ^  L  1. 
Tamecfi  ca  NoucSa  fimpJicicer  &  iuid|||^[|^Cifilt^  niipt3P)noti  cman^ 
«ipac^,€afiiat^iaduiammodic(>  ao&iBBiliiglim^^^ 
|Mtari,inaxtmefiminorefieta»$.  annis:  &roagnar  dotisvafiimdiin^^K 
ptitari.  Filidt,  ver6  cm»idpac^  fiuquciuris,  daiuno^pciiQBiA^49i!M 
^micti.*  Ifte loots  ex  T>i%9^tm\^fy§im^ 
l^rcciimvatictatepetpleitlic  j  itii,videi»tj|j|^H9^ 
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exNondbsmbiieraiiiptam:  fifiw^mMtiir  ioM»  ^msntolepiM 

fMm  femper  e§ifintmttm  Hil  iatioiiibfl%Pniiu  qaod  cootn  duile 
ius,  hifUb  molicr  nupu»  exit  domo,  familia  ,  poteftace  pacris» 
vciMKmum  viricomicniac  ex  pnecepco  Euaiigelicoflc  Apoftofico«. 
Soitticttr^demittspotcftarispitQ^,noiipiecas  U  venenrio :  erg^ 
ex tarioneittris  dosipiius  pericttloeft*  Secoiida  mulieci dos  i  pacie 
donacttT»  ac  vcittcipg<rogatqcinatiteccflhmlttcut«fiiccefioitfs,<gica 
pac&iucredicaris  cft quaptopcet  900  poceft  hi^tiedicaccm  ca^ere»  nifi 
confecacqftoddeli(fediiaccliabtti&ncmioadcoiimdesciuspeccii« 
«nben^Telmai^  doscefleric:  dotMCumapacteconfercbctcs,  bccc  a!> 
'  mift«ii^inaxim^(idonatumftcittfti,t6giriin^>  vel  fiiadence  publica. 
honeftate»  ficuri  pacer  filian»  docare  tenecttr>  quare  nec  ip(e,nec 
cius  h!arresdoris<£Utiin.fiIit  prf((ac  arg.  fcgis>  Sifideiuffor  ^  fin&- 
cei&ria,  D.  qui  fiicifiL  co^.  maxim^  fi  filiam  pttcer  coUocaoic  idbneo 
maritO),non  tttrpinccpanm  egcno  t  fitdtque  quod  vulgo  alius  patcr- 
fiimvfedfieciQXtamorcmregioois.  AddeqttodccidonaiGcncmprsai 
ftacur  Ctti  Aia  donacore  &  h«redibiis  cittS^ad  ces  D;Je  i£diL  ed.ldi 
ver6  maxim^  vctum  cftii8.moribuf ,  qui  intccplcbcios  vetanc  vnicK 
&amdibasqttaaialccfi|Vdinalicriuspr^dldnmak<^aiddoM 
^oaiatiofie  dos ,  U  daium  omnc » KcccamilRiooMlfeitttr  rcmper..Noc 
ver6-ceicum(riftiapctdio  dacoui^docem^quiaiKmiMraft  amicti,alie- 
«aii»  vel  vfiicapi  fine  oonfimfii^  frfto»  vel  culpa  mulieris :.  Icaqor  veB 
ipfiireSa,vclcitts«iiin^^coofercoAieft^:d:ttdfiami«cacureccaioc»^ 
'turexcan(Mnce6edencc».dott$di61uoncm>5cdoiiarioacsorM^^  % 
*C  dead:enip|tdopccunia  acmobilibttsdacisindoc^.  &  amiffis  qn^- 
ftio  fiibecac  quam  aduer&s  Hltam  defitttttifla«s.*«xcra^iiam  fi  MCritar-  . 
gn^rculpa  vel  tnidtiftctaftl^  cum  filiam  io  pou^aie  fuaipoAtam ,  <t 
Siis  impc^obicqacmcmcollocauicmai^j  nupruiqttedeaic  viroaoik 
adoneOk  cof  docem  credere^.commtccetoaoa  debui^  qaam  ille  po« 
-ftiea.mal^confiimp^.ncqu€  vllirouiicri^culpiih  vdnegligcntiipofir 
aicribitcancpencu!umamtfl2docisadeamii0n^ertinKbit>.vtcollta^ ' 
CurcxeatKNielJaciearqaakdocis.  Qgodtamen  in  hoc  cmdactt  fi«t 
ac  dcfidccycum  filia  dacccottcwwa  reauociauit  hgccdictti  paiws  fiipcr^ 
fticis,-ad<|iuu»pofi»ireoerritttr^  vctcKdaili  iure,  vd  ex  pateraa  vo» 
loncao^  vcl  cxrefHcurioneiiiiacegrumy  vcinfra  dicemoa^  acciiuBt 
aadiendacft>iiifi.priusdoccm  omnino  con^lemt  liccc«n^flGfci:  quia: 
docecoiiceotaibic  &  renuntiauic,  ifquccafiMariioaGlfartion^opGM^ 
dittir,  nifi  escaa/a  iuftifltma  rcfticuarur,.non  modo.adaficfas  taob 
cepttdiarioncnai  {edeciam  aduerfus  dsdbonem  docis  i  mprudencer  coL 
ihfimc&paccis<alpAiaaadc(wdit%vtcaci  Aiiainmniffc . 
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de  colIationibus,quemtotiiiscodici5difHciIIimuputancrede  vctcres 
Jn  urpp.  vidc  iofra  ad  1. 4. 1.  x  8    alias  ll.C.£amii.  cr  cifcund^if.  , 
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LEGES  AGaViESTIO. 

•    ■  NES  TITVLI  FAMILl^  ERCIS- 
.    CVNDA  COD.*£T  DlCw 

•  •  •  ' 

I T  V  L  o  dcacqaircnda  &adcunda  hf  reditatc  fubiicicttir 
appoficctraftatusfiunilif  crcifcund^jnam  ndir.i  h^redirai 
^    .  i  plunbus ,  ftatim  intereos  diuidcnda  eft.  Erafcere ,  diui-  sitifimi 
^  dcrc  cft:  EfSlwn, atumy id  cft,  diuifum,  Fcfto  Pomp.  Iner- 
(^«m^ptoindtuiAxm.  C/riMifautero  a  Ciendo^(c\x  cxcitaudof 
comrnouendo:  an  quiahoc  iudtGiumcohartcdcscicrc,commoucre; 
accendcrcadlitcs&uirgiarolct,  vthodie videmus.  CiereviroSj  Alar^  TmiU», 
timque acceniere  j  apud  Virgil.  Famili^  appellatio  hk  nonpcrtinet  ad 
domumpatrisfam.ncc  ad  gentem  vcl  ftirpem,  vtinl.  Pronuntiatio,  * 
D.dc  verb.fi^n.  Scdadrestantiim  harrcdicarias,  vcin  iix^h.^yl^Atia  Um^ikM 
proximf*5  ftmi)ta'nh.ibetOy&c  cmptor  famihx  fcu  h.xrcs  ,tic.Inllicurionu  • 
dccci"tam.&  Vlpianoin  fragmcntis.  Qiiidamrubcilitcrfcpaiancfaim» 
liam  fcu  bona  h^redicacis,  ab  ipfi  h.urcdicatcs  vcl  iurc  nudo  h^re» 
diracis,  vcdixi  ad  principiumticuli  Dcacquit  .  h^rcd.  Hocfcnfune- 
ganc  hcrcditatem  diiiidi:  volunctamiham,  quamuis  vficaco  morc  lo- 
qucndifamiha&h^redicasidemfint,  atqnch^Tcditas  diuidicurin  f. 
hoc tic.  &  ^  qufdam,  inftic.  dc.id.  d.i.  Pronimciacio,  cum  1.  vJt.  D.  de. 
vcrb.fi^^mf.  Famihaautcm  vd  i^redicas diuidicurtantumintcrh^rc* 
dcSjl.i.  D.famil.crcifcatquediuidicurtribusmodis.  Primo  extra  iu-*  T^iSm 
dicium,per  diuifionis  placitum,quod  in  iureciuilipa£bum  nudumeft,"^''"/' 
nequeobhgat,  nuUa  rc,  nullo  cifcduadhuc  fccuco,  L  vlt.  D.  hoc  cic.  1.  Jomm^ 
ii.li^.lij,  C.hoctit.l.Diuifionis,D.dc  pad.  Secundo  ficdiuifiobo^ 
notum  pcr  ipfum  tcftacorcm,  LSifilia,§.fipaccr ,  D.  famil.crcifc.  k 
Quocies , C.  eod.  Tercioijs  deficicncibus,  fic  apud  Judiccm  diujfio  PtrhiA- 
p^r  famili^  ercifcund?  ludicium.  Hic  Prfcoraditus^vclab  omnibus*'»- 
iimulhfredibijs,vc!ab  vnocancum,vtcftinI  i.D.  eod  Ipfcnondifl 
ceottixanecinibttcbttlitcm  »(cd  dabaciides^^ 
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t.  oifer.  ncn)  priuatum  dc  quo  conuenecaitt,  vtliocittdkiiim  confticneret  at-  , 

D'.7eZ\       rcrminarct :  iMdexin ftri£tis^arbiterjiibonf fiiei  iudicijs  diccba- 
^rmri^.  tur,  tcftc  Ciceronc  pro     Jlofcio :  Qjiiiflllliaftri^^fonnul^  iudicr 
.    •batcxanimifentctia,  fi«o^/*^««tf»w/ii(i,fx)5^^  ^ 

^  mil.  ercifc.  cOc  bonf  fidei,  «.adiomim,  dcaA.  Sitadarticios  redc  rem 
cerattC!Ccon(h'tutioFrancica»annii5^o.  £i|isaiitiemacbttii  ieticentia 
'         dittiforiam  (  vt  &  aliis )  Pr^  c6r  exeqnebaciirper  offidttm  acapparido-** 
nem  (uam  manu  miiitari,  (i  opus  etac»l.  A  Diuo  Pio,  in  princip.  D«  de 
reiu<yc.  l  Quireftiaiere^D.dereiTind.  Sic  incellige  Icgem/««er,$.i. 
D.iamil.  ercii^.  Namex«cacioeftimpcrij  &ceccicorij ,  ncque  ad  pii- 
uacos  ludices  yel  atbicros  pcRiner,  vcnoc  in  L  i.  D.  deiuriui.  omau^ 
Quod  Gallia  feruac  in  ienccntijsjfori  Ecclefiaftid>  quianon  habet 
cerncorium^  &  i»  ijf^matbinis.  Noca  qu^d  vcceces  locecprccesaidc 
lioc  iodicium  eile^nacurale  &fiuiorabilc,  quiacommtmionem  coIUc 
^uam  futuuanerfaciir  ,vt  loreconliild  Genum&yertflim^  ooocca  Ecli- 
nicosPot^cas&Philofopbos»  de  ommum  rerum  acqualicace  ^cooi- 
munmne  fomnia  fingences  in  aureo  (ecub  itiuginario ,  vc  alibi  dizL 
Quare  ludices  huic  iudido  faucrej  ptrflare  opem  U  opeiam,  atque  id 
promouere  debenc;  edam  ex  oifido  (iio  nobUtyfi  fafcedes  noQ  pomoc 
Veincgligant,  rcfqueadiucgia  &arma  vidcacurpocttennua:  quod 
non  cancilm  ex  noftris  libris^  (edcdam  ex  probadsaiijsauchodbus 
colUgicur.  In  GalUalttdidsofifidumnobileincerpellacttrperAduoGa- 
tos  S:  Procttcacores  publicos  fiici  >  vel  Regij ,  vcl  inferiotis.  Nam  ad 
cos  petdnenc  qu^  Imerprelcs  vtdMique  iuris  pludma  cumuianc  dc 
•  oobili  Ittdicis  omdo/ 

AD  L.  5.  C.  FAMIL.  ERCISC 

.  '^dtterpu  coh^Bredes  htes  dimdenJU  hnniiUiis  miido ,  fectm^Am  mm finC 
tvic»  es^eme,  fndex  ddius  fi  quid  a  cofktrede^etidm  tuaportioms  exhdnditste 
JkkUtnm  frerit  fnh^tmn  ifaBiS'  gdisidieMiom^  ^/eemsdims  isiris  formMm . 

imtstibiamdmeuAit,  Expitm^emm  h^reHutfS  trmen  fruftrs  eohmtdi 
tenditsir^cimfmdiciofiMi^erapa^^ 


li^rtims  ll^g  t  V  V M  viws anteditdfiKniunrdicacdn  fic^fiidas  adiiidi^ 
^^J'rt  ^^nb  cadones ,  atque'  oolbdones ,  ^diquid  dcr  h^cBdicace-  amoiiic» 
ITdrm^x.'  nUsl- fiibctaxic,  cxpiIa]uic;'ancdmsBabcer,yel&cti»veIexpilacsB 
ftLuiu4fm  b  ^redicads:  an  vcA  ciuilicertaiiciim  radidA  &miii2.ecd<condf  >  &  de 
mch^fit.  colladonibus  ceneacur!  vari^  qu^fierunc veteresiQds  audiores  intit* 
de^crimine expil.fi ^rcd.  aUjfqae  iods.  Acque hic  qof %o  cft  deb^co- 
^  ditare ,  vcl  noudumadici>  vd  nondiim  dimiii,  aec  appa&eaft  tc 
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poflcfllperhgredes.  lureconfulci  vcccics ,  Brutus,  Manilius,  Sextus 
Aurclius,  & alij,  dabant  adioncm  furti  aduerfus  cxpilacoreni ,  cciam 
vacua  nec  adhuc  pofrcfTa  h^rcditacc :  quibus  a^iiftit  nacuras  lcx ,  Quod 
nonpojmfliy  ne  tollas.  Icem  illa ,  Quod  cuumnon  eft^  fcire  dcbes  cifc 
ahcnum,  1. Memincrinc,  C.vndc  vi.  Concra  hos  prarualuit  incdia 
Pandcitarum  prudcntia,  vclfi  vis,fubtUtcas,ncganshxrcdicjti  vacu^, 
nonpoflcffa:  furtum  ficri,  cum  rcs  non  eripiacur  h^  rcdi  non  poflideti, 
Li.f.Scxuola,  D.fiquis  tcftam.hb.eirciuiru$,1.68.  D.  de  furc.  Nam 
iniurcnonaliaspoffidcchafrcs,quamfipoircllioncm  rcrum  hxrcdi- 
uriarum corporc  appreheaderic,  vclarpe  diximus.  Veriim  nc  inulca 
mancatimprobicascxpilacoris,inucncumcft'  remcdium  &  auxihum 
cxcraordinarium,fcihcec  a£tio & accufatio  cxpilaca;ha:rcdicatis,titu- 
lis  dc  cnm.cxpiL  hxrcd.  Qux.ciim  fubfidiana  fic  aaioni  furti  quod 
priuatumcft  dchduna,critquoquepriuatumiudicium  criminalc  cx- 
craordinacium.  nam priuacaoeii^  turcuni,  rapina ,  iniuria ,  damnum 
in  i  u  (lc  dacum,  olim  erac  tancdiiijduilia,  non  crim  ui  alia .-  i  ed  p  oilea  coc^ 
pcruiucflccniiiaiiaUa^e]n»aordiii^  vfufunc  Siciudi^ 

tiam  expilacxiiaere«lita{iscnmij^aie  &  cxcraordinarium  cric ,  ciufque  \ 
pocna  arbictarift,  Ytficincxtniordinarijs ,  & infanuam  irrogabic,  1.  Si  , 
te  cxpiloflc,  Ccx  qwkdHlCilllfiuD.  irrog.  Cucccrum  cxpilataj  hsre- 
'  ditacis  accdado  criniinalis'&  extraofdinaria  non  inftituitur  contra  "'""^•'^* 
pccfonasfequcntCS.  Primoliviridefttnaividuarcsharrcdicarias  cc-  T^c-J^ 
;  Jatseric,  amoiierirjiberi  vdalijhaeredesaecraneteain  criminahccr  pcr.  ^2"'/' 
^  ii^voem^|imtT^iiecprioi  quatmonuimariti  hcre- 

|6£cttemJlpiiliiit;ii^  quide  vxoris  har- 

"^ieditarequidfubripuit:  quibusetiamcalibiis  nondacuraaiofuici,]. 
Quamuis,  C  defnrris,  I.4.  C.  dc  ctiminc  cxpiL  haprcd.  1.  pcn.  D.  eod. 
rit.  Quafi  fupcrilescoiiittX^oriVidcsttlircxpilarc  &  furari  idquod 
yiaocooiugeaimipfbtenebac  Eademrario  communionis  &  focic'  * 
«ariSy  vel  duilis,  vd  nacmalts hdt vt fbcres^ied  ccJiscrcdcs  ng  n  a  (  a n  c 
<riniiiia]icer  pro  rebus  hctedicarijs  per  co(ilemc3Cpilaf  rs  &  intcr  u  crfis: 
jiam*  iii  L  Merico,  D.  pro  fodo,  Wliritmftecrtieni»m  ej}  eum  quipmis  do- 
mims  efl,  mmrem  hAet^  tu^  potiusfm  vHmm  rem  uifen^  c^ukm  furti 
fonfilmmmire,  AliaGariprnbiidtur  iu  hacl^.  qua  coh^rcs  pofiic  res 
4iaereditarias  cxpilatasfCcnynire  pqr  diiile  iudidnm  hmiUx  crrifcun- 
diyCilmia^fttdido  i1Mii|n»omncspia^ilafiiott 
xerom  oamiinii  cxhaErcditatc  pcndqpttom. 

:  .Hocinloco Intctprctcsvcri^ diifmcmc vcrittnexbacL^.  rcgula gC'  Ani 
jl&absefl&iiciir,qoodiionficlocttscrimiiiadiqu^ftiorii  6caccu(ationi  ""H 


intercokaercdcs» vbioiraquc  pcrciuilcma^onemfiuniliar  ercifcundv  ^ii.!!! 
co&aEces^tccap^c  potcft  /cs  hacrcdicaaias  i  cohaprede  fubrcptas.  T-T' 

'    Mmmm  ij 
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Vulgus  idnfRxrhittsut^  haiiislegis.5.  inyetfic;  ^pilMmimhtnii» 
tatis.  Alij  neganc>  &.cconti:iiaoicnoimcvXfainqueai^  duiieat 
criminalemittc^niiil  po^dUquandoconcucrete:  ncmpe  fiadtoae 
ctUtlireexpiIata  pcc{equimur,flecriminali  pomicmtibi^yteftiD  titi 
Coiiicis,  Quaado duiUsadiocdminaliprauttdicee.  Sicinnoiba qu^- 
iiioneexpilatioiuKneditatisco^roebicur  tam  dnilt  iudtdo  fiunili^  erd^ 
fuodxyqti^  criminali€erMcuikionefiim;velezpiiat(.li«ieito 
i.  Ecputo*iniiQe>P.fam*ieKifi;.  Cuiominatepugnatiioftialcx.). 
qtt«  aocufadouem  &  cdfflinaie  iudietnffl  faic  reiidt.  Quidam  TetuiH 
H  nout  Giodacores^uuncinnofiral  )1  Iroperatorem  ideo.-moueri» 
qu6dii£redi  iacis  alioquicautumeilet  per  fiunili^  erdicund^  adion^ 
non  quddin  tonim  vditipercamextingui  cnminale  iudidumexpila* 
t9  h^reditatiSinoottigiturexdidaL  Etpucoiinfine,  cum  d.l.vn.  C. 
quando  duilis  aAio^  &c  Qupd  fi  cuiea  ^lnclanon  &tis£idat  pr  opcec 
4Lpertamlent6tiamiioftrf  legis  5.  qu;  vultagitaiitito^unili^  erdiicfi* 
df  iudido:Re^oddMtaIiter,qu6d  noftralex  5.  inteUigituc  de  ce  qna* 
f  iam  h^reditaria»  qux^^nceicicpta&incerueriacft,  non  an^oibcan* 
di;vce(i:.ind.J.Merito,D.pixubda  Aliudque  dicendum  it«iiiagna 
rerum  imiltamm  cxpilario  ic  rapiiu  nfia  fit » hirciknqueacrodus>cuia 
dolo^  machuianoncj,  etfta^tione,  ^  numime  fi  ia£b  fit  notemo  temr 
pore^  cum  alijs  ckcumibndjs|  qu^  ctimen  augen^  Hoc  cafii  poteft^ 
cohsres  deeofiifto  vdfurco  agece  tantilm  duilitcr  per  ^milue  ecciC^ 
<undc  Mdtdum  i  quo  fi  remel  egiecic  >  non  d  cegrefius  ad  criminal^ 
adionem ,  ex  aig.  legis  5.  D.  de  public  iudic  Veribn  ille  ncgIeQ&  9c 
onnifiaduiUia&ione,pocefteo»fiie3epi]acoremcoh^edeiil  crimtiia<« 
liter  per^us»«xai!g.  dl^  I.Menco ,  D.  pro  fodo.  Icd.  legis  £c[puco, 
in  fine»  D.hoc tit.  quod etiam  vifum  eft  rede  Paulo  Caftcenfi.  Quod 
iiodip  defendi  potcft  ex  radone  genendis  r^uheyJ^oniMu  fufitvHmh 
.ytaiunt»  quf  h(cedcs  6dt  fiadm  poficirores  centm  hfreditariarom» 
:vc  (^e  diximus.  Vudc  ieqoitHC  h^redi  furtuffl  fieri,  &  de  eo  furce 
«rimiuahceriagi,  fificaccocitts»  vtdidum  cft»  idque  (upremis  Cudje 
aliquaodo  plaaciim » etiam  contta  vidnasjplrriqiie  rcfiBtun"!  ' 


♦ADtL  4.  C  HOC  TIT. 


I C  lociis  eftdc  peedio  fili^fiuntlias ,  diuidendo  inter  coha- 
vtpeaf.i}  I^^J  redes.Pecttliumquai^>eeniuokmibcpu£lla{>ecui!iiadidcux 
^"(il^//  lli^uS  a  Iurecoiifidtt&.mdnHis  de  pecuho..  Apud  Rouftnos  filiuir- 
dmiik^    tamilias  (  vthodteMQnachus)  nilhabebatpTOpriumv&quicquid^eic 
indu(lriarua,cxdonadonibns>legacis>h(reditatikus,  &  aliunde  har 
bcbac ,  id  pacri  fiaciQi  quf  fitumcia^  LPiacet»  D.dcacqnirJi^cedi  Hgc 
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*ilc  co  difponcrc  potcrat ,  ni(i  pcrmittcntc  patrc ,  vcl  illud  in  pcculium 
conccdcntc.  Ncque  tamen  ideo  dommium  rcrum  filij  pcculianum  a  rff^tUm» 
'  patrc  difccdcbat ;  fcd  poft  mortcm  patris  talc  pcculium  fili)fr.milus  ^/.llZlu 
manct  in  hxreditatc  patris  ,  &mtcrcoha:rcdcs  diuiditur,!.  Ccrcum,  i-irtm. 
inf.hoctit.  NifipatertihopccuHum  lcgaflet,  vtcft  in  tit.de  pcculio 
Icgato,  &  in  I.  Fihus  qucm,  mf.  hoc  tit.  qua: iurc  Digeftorum  obtmct 
in  pcculio  tam  aducnritio,quam  profcftitio.Iurc  Codicis,tit.dc  bonis 
qu£  Ub.  non  obtincht  in  pccuho  aducntitio.  Ifta  vcrb  Icx  ^.cftdc 
pecuho  Caftrcnfi  quod  a  Pagano  multum  diiferr,  L  vlt.  C.  dc  moffic. 
ceftam.  Caftrcnfcpccuhum  cft,  quodin  cau(am,  velexcaufamihti*E,  cajfrtnfi, 
bcUi,€aftrorum ,  &:cxpeditionis  railitaris  filmsfam.  milcsacquifiuit, 
cuiufmodi  funt  arma,equi,  vcftes  mihtares,  &  alia  mihtia:  fubfidia, 
pr^mia  &  lucra :  nccn  on  ca  quz  patcr,  matcr,  vxor,  cognati,fihofami- 
liascuntiinmihtiam&caftra,donaucrunt  caufamilitif:  Itcm  quic- 
quidinmihtla&r  occafioncmilitigfihusfanri.miles  acquifiuit,ahas  no 
acquifiturus ,  1.8.  i.ii.  &  toto  tit.  D.  dc  Caftrcnfi  pccul.  l.i.C.dc  Caftr. 
pccul.mihtum,hb.  II.  Ex  iurc  conftitutionum  adiungitur  quafi  ca- 
,flrcnfcpccuhum,ciimfihusfamilias  cx  mihtia  Palaiina& Auhca, vel 
litcraria,forcnfi&togata  quid  acquifiuit,  vclin  cam  rcm&militiam  - 
ahquid donatum acccpit a  parcntibus,  propinquis, alijfuc pcifonis,  vt 
cft  in  1.4.  C.dc  Aduocat.  diucrf  iudicio.  1.  vlt.  C.dc  inofficiofo  tcftam. 
Addunt  Interprctcs,  maximc  Canonici  qu^fita  pcr  occafioncm  coelc- 
ftis  vcl  Ecclefiaftic<j  mihti?,  in  tit.  de  pccul.  Clcricorum,  quamuis  alio- 
qui 'priuilcgia  mihtum  adarraatam  t^tum  militiam  pcitincant,  vc 
L  ^hbidiximus.  Caftrenfc  hoc  pcculium  non  vtitur  iurc  communi  vc 
*  Paganum:  atquc  intcr  multa  hoc  habct  fingularc  ius  in  noftral.4. 
^uodciufmodipccuhum  fcmpcrcftpropriumfilijfam.necpjtri  viuc- 
tiacquiritur,  nccmortuopatrc  vcnit  indiuifioncm  bonorumparcr- 
iiorum,1.4.  &  tototit.  D.dccaftrcnfi  pcc.§.i.  Inftit.  quib.  non  cft 
■pcrmif  fac.tcft. 

.-"*  Hispofitis,fpccicsfaciIiscritnoftrxIcgis  4,  inqua  Antonio  filiof.  s/'^.*«fc»* 
mihti  velin  caftracuntipatcrquicd.nmdonaucrat:Dcfundopatic  co- 
hqrcdes  Antonijp^tunt,  vtillc  pcculium  confcrat  in  familicE  crcifcu-  ^,lTn^ 
cundiiudiciu  cum  ahis  rcbushfreditariis^tummaxim^rcs  fibi  apatrc/»"» 
ficdonatas,proptcrrcguIam  difta:Icgis  C«rf<*»>,  hoctit.    Adduntquc • 
,hi  coh3crcdcs,rcs  ita  pcr  patrcm  Antonio  donatas,  non  cfic  pcculij  ca- 
ftrenfis,ncqucinciuscaufiim  cflc  Antoniodatas.  In  concraiium  cxci- 
pit  Antoniusfibimihti&incaftra  cuntiparrcm  casres  donauiflc, It-  i 
qucidcoccn(criiurc  peculij  caftrcnfis,  quod  quidem  non  confc  rt  ir 
jCohrrcdibus.  Hujcquf^'ftiomitarefpondetimpcr.irormhacK  4.  Si  res 
fdonaixfuucius  gcncns&coiidjtionisfcuquahucis,  vt  in  caul.'mi  & 
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vflimmilicise&pcculij  caftrcnfis  cfTcpofrmt  &roIeant:  vcluti  Ci  finr 
re$  mobiles,  vcl  Cc  mouenccs,  vt  equi,  arma,  vcftimcnta>  &  fimilia  ad 
militarem  vfum  parata  &  dcftinata:  Cafhrcnfis pcculij  hxc  clTc^ncquc 
vcnirciniudiciumfamilijccrcircuncla:.    Si  vcro  donacarrcsnonfinc  ' 
'  '    .  huius  gcncris,  ncc  prxfiimi  vcl  intclligi  poHint  datac  caula  mili»' 
■  tiac,  vcluci  Ci  prardia  finf.haecjnoncficpcculij  caftrcnfis,  ncquc  m  illud 
donataccnfijri.     Vnde  ncceflario  colligitur  pra;diahuiufiiiodipofl: 
mortcmpatrismancrch9rcdi:ana&  communiacumfracribus,  atquc 
in  diuifionem  vcnirc  cumalijs  bonis  pacernis ,  cx  rcgula  di^be  legis 
ccrtumhoctit.  Nifipatertaciic  vcl  exptcrsc  ilU  prgdia  fiho  pr^cipua 
cfic  vokicrit,vcluti  ucafilio  prj  lcgaucrit:  vcifi  cani  donationem  mo^ 
ricnsconfirmauerit:  Autficamnonrcuocaucrir,fcd  mortcfua  tacitc 
in  capcrfcucrauerit,.&  tacitc  confirnuuerit,  vtcfiinl.donationes,CL 
dc  donat.  inter  vir.  &c  vxor.  1. 1.  C.deinoffic.  donat.  Hfc  di(hn^iO 
veraefi  in  pr<ediisdonatis'pcrpacrcmfihofam:  Non  in  ^r^dus  eideni 
petahumdonatisexo?cafioncmiiitix,necnoi>in  coeteris  qu^  fihus^. 
iniles  quomodocimque  in  cafixis  acquifimcHxc  euim  nunqnam  conO ' 
,  leruncur  d.  1. 4.111  fia&  Idem  cft iure  Codid»  in  his  quae  iliui  ab  aho. 
i^/Tr*.  quam  a  patrehabuic,  vt  dixunus.  Kbtde  ciftce&fi  pecullo  vu^us  pro^ 
;^a/«^e-4ucitad  pecufium  quafi^(lren£ey.quodiiiiusfiunfibiparatexmihtii^ 
auiica^  palaCina,  forcnfi,Uteracia^£cclefiaftica.8c  cogacaexarg.  d.  lomt;^ 
nimodo  C.deiiio£ic«teft9iittii^<^^   omnibushodiecicra  dubtum^ 
*    cft  qu  ^fica  per filiamfam^  ad  pacic^em  non  pcrcincre,  eoque  ddimfto'; 
non  venirein^diitifionem  patern^  hapremitxsr  Nam  hodie cei&c iof^ 
patria:  poceftacis,  quoadacquincioiiem  ttnciim  vtalias  docul  Oeni^ 
«lefiquid  pacerfilio  dooauifriaeauiammiliojryasmatar,  togatx,  pali^ 
mx,  9c  cocleftis^  Pncdia:quidem  donaca  venienc  in  lamiiice  eisirciif»^ 
4icttiiih  non  vciqoe  nan;mf,    res  mobiles»  vel  Ce  mouences  confiimk 
ffaei»vfiimcanumqucprsdiftaemilici«:nifi  exce&fiiblbntia,&  iitt-^ 
^^^4  penfispatrisfilio&m.obttenerincmiIici«yfw/ojJ^c/4,  vr  vulgns  loquir 
4m  nfxiii,  car^necnon benefida;  Nam illc fiimptus  venicin  coUacionem,  vc  Pr»» 
^l^!^}2  g^^d^^^Q^^^^^xiucisciuilts  ladoneinciculisfaroiljerdfc.  di. 
'  ^  decollacionib.  ttl  ommmodo C deinoftic.  ceftaftn.  Maxiroi  mili- 
tijc  &  officia  baiuraiodiitnt  in  connnerdo  ti  puUice  vendancur ^  vc 
«       tricumeftex  Bj|rc. inl.  t.  f .neccaftren(ieD,de coUacione  bonpr.  *  ^ 
i^tkiii»     Hic  variecraAaiic  iocis  canonid  Doftores  vcrnm  in  coHacioneni 
mdm4M'  ^  dioifionem  veniae  pcxdian»ittad,  qaod  pacer filto  prdinaAiio,8cad 
Zlti^*'  iitros  ordtnes  promottendo  donatttc  m  dctihifny  vel  pro  cicalofblicec 
ordinadonisi  vcficin  Gallta  tuxcs  c.  non  llcec>  e.  Aptlcopttt  exc  de 
prebend.  Nod  venireiii  colLidonemnec  diutfionem',magis  exift  mac 
poft  IoaanemF4tfiindcinft.  deinofic*seftam.&in  cc.  CdccolUi;., 
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'czKad<me€apkiili€itisczt,depisbqid.  ScdProuindtrainpkriqiie 
rooco  coniya  vohiiitoinniaprapdia  fic  dooaci  vcl  prarlcgacaconfcm 
^  commiuUati  coeteris  coharredibus:  maxiffie  incer  piebcios>  &  cijm 
fibnt ifte iaccrdos  pro  haerede  gctif  &  cmn  aliis  femiKam  dliiidit.  Acii 
h^sreditaccpacernafeabftmeacconcettcusfundofibidonatoinordi.  • 
nationis  titulQm,-non  confcret  cum  fimdnm».  (ed  rcdttebic  fingulart 
.  iaic>&  fimpr^etigjionis,  ne  dcncas  mendicet  in  opprobrium  dtdt  * 
fiodcanonesvetant.  ^    ^  ^ 

r  Coeterum  quia  glon^numhutus!.  ^.notat  ob]terpecnniai|i,yefics, 
Idiros,  viacicnm  deiimilia  fiiuola  pcr  parences  fi]io£un.  in  aufiun  flu-  r^uit 
diocum  donacanos  confisrri  nec  venirc  in  haulix  etdk,  iudiqi||^;^'^ 
IddttagjjyBtcrpretes  aBj  pr<diaE^h€Kloo»idqu«runt,CiaAandatti.  ap-'^^^ 
xiosfitoiocoadtit.de  coUationibiis.  Interim  diccs  pecuniam'&  rcs 
jdias  mobiles  i  parcnctbus  crqgatas  pro  viatico  ( v  ulgo  pcnfionibus) 
^  alijs  rcbus  ncceflarits  filijfaua  fhtdends  non  conferciyneque  rcffacui 
I.qu«pater5o.D.fiimiLercifi:.vcnonconfecuhcurfiimpcus  fadi  pier. 
pacrcm  vc  filiiis  difiat  ardficiuffl  aliquodvci  ^u:  tecD  ttiecbanicam :  quia 
parentcsfiliisdeben^alimentacocpocis&animi,  vt  dbdt  Praginacici 
ccnfent.Excipiturtfiittts£umtiashaDeiisatiafidcboM  4^ 
ditusquorumpatcrcatsMMrttadmiiiiftiatortiiac:  Tuncenim  prxib- 
roitur  patrcm  itudtorum,  vcUttificii  im^&s  fedfic  non  de  fiio « fed 
dc  fiUj  fiimptureditiqUe,  vt  vccc  Bart.  finpfic  cxl.  Ncfimtiius  de 
negoc.  geft.  Qgpdatcincc  ad  libcos»  aliamuc fiippelledilema.pa^i^  « 
donacam  fiUp  owfiiftudiocnin^fiqaidcm  donacxresLnqn  cna^ciol^ 
plius,tt  conlnif^^  finc  ance  ps^ni^ohicun),  dc  his  coiifercndia^«Hflj^l 
compcdta£bc  vc  fiipranocautmufeSi^tccA  pacjc  dcfunfto  adhuc  cx-»  * 
tanc,nectamen-conferdjCiecrefiicuicohxcedibus,  mulci  cenfec  poft 
Accucfiumind.l.qu;Cj)acer>  &  innoiba  L  4.  Qupniam  rcgulaiuri;^  ^ 
pr^ipiac  mobilia  in  caftrenrc  vel  qtfifi  cifirehre  pcculium  donac^  t^oa 
conferri  exd.1. 4. M>c  cic  Qui dam  alij  vc  Paaius  cafirenfii^  e  co^ci»-  ^ 
rio  pucanc  confccri  deberc,  propterca  quod  excenc:  quia  di^^RX 
i2M/Mtffr,id  nott  ncgcc^ac  tanci^m  loquacur  de  alimencis  fca  vikficos 
tamqmaiascoaMmevolchodicomnia^patrep^rogacahbcns^ojGb  *  \ 
cm  morte^i  jb  iftcosilbriyanch.  cx  cc(b»Knco  ^  de  colladon;^|^^ 
icquimcarjpcnnolca^GaUtanim  cen/iiecodinef.  Yeruncameii^^ 
donacapoauncafilioredncd^fiioibmcorum  arfiin)ationefii'ci|lr«|| 
fiiiscohcecdtbiis,idqaein]ibn5,armis,  eqois dcra  dubibmefi:ar||^y^  -  V 
doncm  fi3U[icec,.qa«  fiitcco  cempoFc,  qoo  parec  decc/fic,     h(r«i^'  >  »  - 
delacae^vcBarc.ficalijfentioocadl.LS.necC4fire]nreD.  dcfot^Q^  ^t—  " 
nc  boflor.  £cad  I,  filic  hgc  tic.  tibcds  ver6  qoibus  parcn  tes  ahquj  i  c6r 
gruum  &.fufiidens  denaueronc  m  atuecefium  veianctcipacipncm  61«    '  ^ 
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fidiim,  mHitMm,  bcnefiqttmaterftoimqitgaliqucm:  'Si  pcaecere  catttes 
li^  lib«cisa26iient»8e«lia  necefiatiaprsbisedac^  an  iifccQnfecri-ie^ 
chipinm  beant^iosciiiileniiiqaamhocalfirQiarec.  Pragmacici  ver6  affimwnt 
Sfjt  propcerregioniiinmorafiewlill^  ni. 
t^,<hA,  iui  naecedam  vni  plas  quam  alcen  donaMttccc.  Qua  radoncilonacatt 
pcaecogtta  nepocibas  ooiifiecancttciafiicceflipncdiuideiidainterld>e* 
ros>  vt  vuigo  (cribaat.  V  trfialimcnta  quoque  fieaiiafiiaoU»  per  anos 
donat»dr&mnepoctbnsadimcinfiamWviliaiteii^ 
mtidafiirmarant»  bodie  negant»niazim^  fiparence8»aatqaeidic  ne» 
pocibus  donarecoteibu  fimc.  In  quam  ccm  vulg6  S.C.  emifla  finun*. 
tur.  Prudens  ia<ifcx  iiic  infpiciet  dignicacem>coadidone  ficiacuisacc^ 
£unaliaBacque  perfbnarunv  rcrum  teimpcniaram  qualicacem  &quait& 
ticacem.  fiius  daiiein^das,  nuilaiiic  iiftio  cdc, 

Ed  tpkimmmmihm  fmt ,  non recipiunt  diuiCtonem  y tmmJffi mn m  f9r^ 
iionefhiorwdiMriuex  l^dmUeam  tMMMmmdmfsfiiii, 


V I A  boc  iudidum  vniaeriaieefi;»  necdfiuio  dinidi  dcbent 
h^redican^res  omncs  immobiles,  mobiles,  &  ie  mouentcs^ 
non  nomina6c  adiones  haerediuri^,  refque  defiinftc  debi*» 
•fmwA^^  t(:na  vcait  Cicero  in  To^ai^Qimdi»nmmmlmt^^tKfimmnm^,ne^ 
Utmemm.  £ch4cl.  5.  quoniacn  nomina  ipfi>  iure  incer  h^cedes  diui^ 
dancur  pco  pordonibus  h^redicari js ,  iffo  cwv^.hoc  cft ,  fi>ii  vt  licgtft 
cxequencis  &  opecand»  i^ne fiido  &  minifietio  iiomtnis  vel  lodtds» 
vnde  hicalii  diaiHone  opus  non  eft « qoialiK  diwdic  ^^s  alienom  iacer 
iiaeredes,cuiqocruam  parcemaccribuens.  Qusj^ariodftlegisiftfm^ 
in  fioe»  I}.  hoccic  vbi  ccfiac  f^mili^  erdicunaar  iudicium  quodes  nihil 
efl  in  corporibus ,  fcd  onaniafiiociAnominibus.  Iieo*iil.a.f.vit  cod.. 
dc  Didcoriniiociudidumnominanon  veoice^  Si  camen^tpiui» 
nomina ,  poffunc  hf  rcdes  incer  lcca  diuidcre>  vc  vni  hoc  nomen  ,  al^ 
cenilludaccribuatur^&aiIignetur,mandadsiiHiicema^OBibas'iunv 
dicarijs^Li.iel.).  D.cod.dc.  Qnod  fi  nonnulli  cxfi.trcdibusnolist 
camdioifionem  nomtaam  fieri ,  forfin  quia  qocdam  nomina  bona^ 
qmedam  mala.fimc:  vcrum  inuici  ad  diuiiionem  nominum  a  ludice 
compctlentur  ?  compciiipo^refuadec  lex.3.  D.  hoc  tit.  Vecidscil:  ram£ 
•  aoo  cogi  ad  hocinoicos»  vclcnfit  Accu  rf.  m  d.  L  6.  in  y  erbo»  ez  vohm. 
ttte.iiamiproiacefa^cftnBQaiinttmdiiiiifouuer  h^redes:  quare  ijs 
tnutds  non  pote((  cuilibecaaferri  fua  pacsno^imis  hanreditada»  vt  jdir 
ia4a.$>  iaedgpndii^Cqaiiido^qaibasqiHHxapacsd^ 
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Qai  ncioiiefi  idskot  iuBredicaiiiis  vni.ex  luetedibuf  integmai  de< 
bicitoi  ezoliieric»iioa6uiieiilibentiir  >  niii  pro  patte  luKedinria»  vel 
fDOcaeiiishscedis:iionlibaBtcinrabatijsium  iiiat 
ponioiies£bKicicetenebicttryinaxiin^£  debicoc  idebac  plnres  bxre^ 
des  efle.  fixdpc  nifi  debitam  pecQniamab  alijs  debitoribus  hatredica* 
rijsaiiicohxcedeseciainexegerinc:  cancenimdeeoqttod£nguJire« 
cepccunCy  raooncsintttccmaocepoteexpcnii  ponent  ac  teddent 
beotisincetto  debitotibasqttosilli  vaci^exem  RQrfusc^ 
debcor  neicireCrpliires  eileiiaBcedes»  acqtteiuereaQm  vnus  caurionem 
9c  inftruroencttm  debiri  penesie  habens^  adcorins  debiriiblurioaem 
coegericdebicorem»  Hicnafoinen^Iiberahitttromnino;  geiuetcsqtti 
sncegrum  dcbitomabco  excgic,  id  confrtrc  ^  prsibre  tenebitat  uiis 
cohxredibtts»  yc  coUigitiit  cx  tarioocl^;am  8c  Gloflargm  (iipcadito; , 
tum. 

AD  U  2. 

E  pIurjbos&diuecfisiuKrjBditaribns  inccr.eofSIem  hmdes 


fimuidittifis»  vnum  £unilif  -  crcticnnd^indicittm,  vniaibue^lS^ 


dittifionis  vnnm  dttncawtinfttwmcnnim  ficripocefth&cLflc-g^'^ 
LHay:edcs»f.i.D.hocric|Gaaiadubicandi  cricfiiutredicacesilhB  fint  twdi^  Z 
pofic^in  dittctfisprouindjs  vd  cecritociis:atqae  hzredcsplurcs^iint 
dttcs  ▼actacamlocotiimtetribttnaliift(i:ittvt»A(iueteditatesvelfiic- 
ceflTioaes,  &peKroaitiutrcdam  non  iiQt.dc  fi»ro  &  tecritorio  vnius 
ludicis  apud  qucm  fit  diuifio  earumiuercdicatum :  U  per  qaem  iuere» 
dibasnngulis  nonpotcftaddid  res  qu^exrni  tecritortum  eius  eft»  1. 
vlc.  D.  de  iunfiiift.  omn.  iud.  Racio  deddendi  eft,  quoniam  lik  iit 
cafiisinquoad  vnumlndicedc  pluribus  cebus  vari^ofirisiri  dcbd^ 
aempead  ludicem  domicilij ,  &  fiimilix,  acqiic  hstccditaKis  defbn^ 
cxritDigeft.  I>eqttib«tAttsa4c«yBKicmIttdAcacQt; 

L  E  X  5. 

N^^UmB^imm ,  cumfAmiiU  ercifamdmjMmmitr  bmefiei  tmDfk 
tfwtioiH9$btrwdttMUt ^^tti^d  ifptrtknt^  awrcecMo Jini£bmii$ 


i£  RM  qoipoft  dcfim^fflortem  inbui^  rcrintticqQecei  h^^  RWr«»/v. 
rcdiCMBias»  noa  canribnimmobiics,  ied  criammohilesvcl  ie 

rend^,  fr» 

[monences :  eacnm  rcnim  finidtts  »pcnfioiies>  teditQS  omncs»  «J^^^^ 
acetiam  vfiiras  cohartcdibiis  fias  ccAicacritaccQe  coafinetabeo  die^MNiX 


ifQodcfiniftQio^iiqQamiiiftuiUftpcri^ 

Nnnn 
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icilicec  expecftnii  Rada^ft ,  qm  frudits  9C  vedktu^inixs  I  did 
inorcis.  teimoiisangeiic  ^zreditacexn ,  l C  de  pecic.  baBredic:  Quia 
famtlia:  erarcimdasittilidiiinboii^  fidci  eSk^  caqiievvemucic  frodi^i 
&  vfur^  poA  motam  »ficqacbjicnio£a  tvi^ySf^ncc^llapecttioiie  ^in- 
rerpeUacione;  Vxriiinibrcis&pccttnif  hcccdican^quf  ficc^nfiereniia  • 
'  «ft ,  vfur^ab eo  dicqaicunoes cantum  debcncur, vchaber confiiecudo 
PariUenfisexvecuftis  lnccrprecihus  >  Galbs,^itdtmarTmp,^imM 
vfque  ad  diuiiitmemhzcedtfacis.  ii»mpoft.dini(foBcii,tiaiocies  ac  le- 
giciicpas  feu  vulpfca  jdffhcci^  quidain.Pr^gniatici  poft  Mohncnai 
.  arbitrantuc  '  • 

AD  L.  .K>.  L  itf.  L.  «;ET  L  VLT.  HOC  XIT. 

3^.  J.  fi  paccrfiun.  IV  D.  hoc  cic.  ' 

^T^^     ^cges  of^enduntcefiacorisquibonafiia diuificinter  hc*' 
T>imfi»  ^       S  f cdes » voluncacem  feruaiidam  cfie  in  iudido  fiuniliae  crci^ 
/4^1^^  SvcceflionemiacuiamccAacordiuidsc,  vdioquo- 

oH^i^^.tas  parces ,  Tdin  res  cercas  U  corpora  ccrca.  Draifio  fic  im 
quQtas, hocmodb.  Titm.txtpuidrt»tehtns^%  Seias  cxqaadfante^ 
Sempronitts*pco  remifi^eL  £x  his  partibos  diuidcnc  intcr (e  cof^ia 
xcrumhaercdiraciamiiH^tammobiiiayquamimmobiliay  tiun  nomina 
&adiones».vcefiintic  dc1ia^£^it.  inflit.  idquc  citra  duhiamjeftin 
rolemni  vcduncacedcfun£ti.  Qood  fi  volontatem  fiiam  iUc  dcdau-i 
uit  tefiamcnto  vd  dogio  minds  ibiemni  &iafto  •  ca  voluncas  quiuis 
imperfeda  fiuamda^tt  inter  lihcros ,  U  maxime  circa  b<$nomm  diui« 
iionem  «la^.  &  l.vlt.hoctit.  Niminim  fihbcris  &han:cdibus  no 
auferatnecminuaclegitimam,  vei  iurc,  vel  conruetndine  dcbitam. 
Quiafipatcr ita^hzrcdicarem  fuam  intc  r  libcros  fuos  diuiletit ,  vc  co- 
rum  VAUS  ex  ijs  bonis  iacisnqnhabettproiegitiina»ttucillcdcb«rc* 
^litatc  rctmcbit  fiipplcmentum  fiix  legitimx.Legicima  vero  iure  dui* 
li  dicicur  quarta  pars  eius  portionis  qtiamab  inteftato  filius  liabuiilec: 
MircNoHcllarum  rdeo^anticfflis^^fijibiciir  infra,  ad  1.  Filius  quem.  - 
Huc  pertincnc  legis  t^.^ra  yetba,  Scnstufconftdto  retmfkmt  mU» 
^/2nMfo,&Ci£xScnacurcoiifiiicO)nimirumTrcbeiliano,  Item  legis  ar. 
.[^  verba, Exem^ fdcUi*ret€ntioni$  hdbita  ratione,  ficc  Itcm  )^is  vlci- 
aia*  kgc  vecba, SemtfisMtmfimfdtimeitin  ih  prima  parte  di6tx 
lngis^^.fiiiasqiii  patris  tcftamentum  canqoam  inofHciorum  vult  reA 
9indi.»ftobai£debct^iibdwnib^k§idmaipfi  1«^  eft:  idque 
probabicfada  compiit|MR>ne  (Scsfbmacioiickocnis  pacrimonij,  dedu^ 
4lo|H»iU;«y;alicnDA^iiiirifaiis  hpcditgrijt;4y fi^joiada  potcc^didfi 
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lcgis  I^.  vcrf,  Sed  efy/,quu  ccftamcncum  lolcmnc  &  itiftum  illc  tcflafor 
non  condidic,  fruftra  dc  inofficiofo  agcrccur:  quod  non  efl  mftum, 
quodcftnulIum,6c  jtaquodnon  cftjtruftra  cucrcicur  ac  rcfcyidicuc 
qucrela  inorfliciofi.  Rurfus  idcm  paccr  bona  lua  diuidcns  inccr  libcros, 
voluncatcm  ftiam  vccumquc  dcciarauit ,  vcltancum  coramduobus 
tcftibus,  vclft:ripcura  Olographa,  vcl  ahjsmdicns,  vtaiClcxvlc.  hoc 
tit.nimirumindubicacisjvccftinl.vk.  C.dcrei  vindicac.  Idcm  pattx 
in  ca  dmilionc  non  rolanni  dcdic,aflignauicquc  vni  plus,a!ccri  mmus, 
dicicur  inccftatus  dccelTifrc,d.l.i^.Quaicbona  eiusmrcrhbcrosfquis 
portionibus  diuidi dcbcrcnt,  1.  ii.hoctic.  Vcrum,vt  di-ximus,ca pa- 
trisvoluntas,hcctimpcrfccUvalccincerhberos,fi  non  vctcftamcntu, 
raltcm  vt  fidcicommiirum :  quia  pater  ad  folam  fidcm  &:  obfcquiura 
iibcrorumiuorumretf^exic,  obmilCs  ccftamcnti,ftri£tis  folcmnibus, 
Jdco hbcri  parcrc  dcbenc  huic  fidcicommilTo  pacris,  &  fcqui  fadam  ab 
co  diuifionem  quamuis  in^'qualem,dummodonon  olFcncbcncc  Ix- 
dat  lcgitimamlibcris  dcbicam :  quiafilacdat,  lcgitima  fiipplcbitur  cx 
S.  C.  Trebclhano,  quod  proprie  obcinct  in  fideicommillis.  Ergo 
-fruftra  agcretur  inofticiofi  quciela^Ex  fiiprircriptis  cape  rcnlum  icgis 
Jri.  fitlcgis  vlt.  hoctiL  •  •  . 

•  Rcftacalcerapars,  dcpatrevclalio  teftatoteqni  inccr  liberos ,  h^-  pttr^^rjm. 
lederquc  fiios  bona  fiia aiuifit,  in  partes  ccrtas ,  &  corpora  ccrca,  mo-  dtmju  m 
biliuin,immobihuin,afnomiimm:hiiicfundum  Scianum,  camobi*'*?*^ 
lu  &  fc  mouentia,  cam  pecunum  vdlinarca,  vcl  in  nominibus,  afti-  "^** 
gnando:  ilii  fuodumftlium  &mobiiia,  vel  pecuniam  certam  fimi- 
hcer,quxrpecieseft  legis  io.  aeIegjiixi.hiCyCami.  20,^.  fi  patcr  &  1. 

Dl  eo.  i\tM&  portiombiis  concettti  efledd>eiK,  quafi  in  iis,  h  ^redes 
«os  defimAusinftimedticamraHosnon  fctipM 
■4ichaBredtbttsiote.toanimintm4Htthoritateat  csciooclcgis  falcid. 
qua;  vultprim6deciaht  aeroluiaes  altemun:  Ddnde  cuilibct  h^rcdi 
^raamlegitimam&aqttJctamFaladiant  Tcd>eiitamcim,  incegram 
ictttari» vcantc  iiyriiniw.  Qmmni»aocem  vni  plus>  alteti  minus  per 
.eatn  ceftatoris  dinifioncmaffignecar,  Tamcnxciiay^ni  onus  hcercdcs 
■iUi  agnofcent  pro  poccionibos  xquis,  xqoalicer  non  pco  modo  reruni 
^  «sdaGaniaHl;-ex&dp  $5.  in  princip.  D.'dehcc«ab;*tnftic.l;  1. 1.  fi  ^ 
4a»d8'b!)ad1?rdbel.iiifi'dcfoaftaa>«is  alleni.ontts>  rpeciaHcec  incer 
.lucrcdiiidiailcric,  vcl  promodu  cccimi  cis  ai£gnacarttm,vcl-aycer  pro 
eiosnQca  dsaifaiaic^  dammodo  Iq^dmam  amifqnc  nonlxdat»  vc 
.«oiUgitut  exlaoi  f.  ftpcccr  D;boccic  Exdpicor^ciam  hodie  nifimos 
-«egionis  alindprfdj^  velicqaenon  (qqautccr  prxflart  «s-  alientim, 
abn^cedibttsilficm  fisefiafeoc  h^redicawmipccquocasdiaifit^  affign». 
4iicqu8iMneiifau^  haicfticn^piiit  iUyiaiifimeec.proiispartibm 
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agn  ofccre  parces  aeris  alietii  cdram  «ft in  titulls  de  h^redibus  infHt.  & 
ari  i.  F.iici(i.  Non  debetaucem  prxteriri  regutaquam  eificiuncinccrpp. 
cx  d.  Ljo.  Quodin  concrate, negocio, rauonibus,  qu^  (ubiidcur  & 
afcribicurclaululaCapoftilla)  geticialis,rc(lringi,  &!pra:cis$  rcfcrri  dc- 
bccad  cu  loci^&arciculii  cuiapponicur,  ncquead  alia  grauiorapocdl 
hincpr5iudiciumaffcrri.Qu«rcguIaDoftorib.  Magno  &  Dargenc. 
fuic  vtilisin  Principis  aaditoiio  fupremo  Parifien£,adaiicis  cxpli* 
cancc  D.  Boucherio  Senafiote  Pnmaik»  QariC  Tam  Augufti  Tribu. 
oalisfummafapientiaScaiidbonttSjftttsi  raoi  Senatoris  prudentia 
Qmefcct  fedit  immmwrAiUhm.  Di&^  l  lo  Simittseftcarus  legis  ii.in  cu« 
iusfinecradirarbfCttiifimiMffMttdaAiMtfyioiK  debonisfuis  omiiic 
indiuifum,  incer  eosh^  redes]pollea  diiiidi,iioa  pro  modo  feu  pro  ta^ 
ta  &  proporttone  remmliinguiis  aifignatanim.  fkd  ^quaiiter  &  pro 
parcibus  ^quis ,  ficeiiimdebec  accipilocHsilleibi^VM^acdidal.^). 
D.  eotit.  Ibif^tvi^avifigM^jarg.]^^^ 

hcredtlMis  iiift.iitfipaser  vni  ezlibens  at  h^rediiHis  ve!  {pedaiiEer  vtf 
generaiiter teliqiiefirea  qu^  non  diuific :  Icem mfi  h^c  pcrcu 
ia,  h^teaiic  accedantque iis  qu;  vsi  cx  hficdibiis  ea  dmtfioneaffi* 
gnauit,  eumenimiequficoc,nec  veniuncampliusiD  diuififmeml^a^ 
pcer^i.  D.hocctc.vbtilhi^diMr4£lnMMs  figmficacidefimdoda»  U, 
afiignacanomiiiafingutis  hfredibns  oer  cam  diuifionem*»  ficucinl.fi 
patecfiun.55.  eoctc.iliud/«id0f  legM&  td  eft  afixibendo  tt  afii^andp 
per  eam  druifionem  k  pacce  hScuni  cuius  Icgis  53.  fpcdes Itcec  a  rupra- 
icrtpcis  paulo  diuerfii ,  Tamcn  ex  usacdptcinttrpcecttioiiem.  Eidcm 
lcgi  addeL  rem  pignori 28.  eotic.  ex^biis  res  h^cedicatia  H  dincfis 
qu^pignori  velhypochcc^ /uppofica  emchiiclircommutii  pecuoiatt 
rampctt  hcfedum  omnium :  vndc  tulgacnm  axioma:  iuc^Bdcs  dmi- 
denteshxreditatcm,  fibi  inaicem  debenc  anchoiicacem  &  euiftio- 
aem  ptacftarcVenbn  iftam  non  modoiiiris  cioilis>ied  gentiumyft  M»* 
tttrv,im6.iutisdfuinil^cm/>4forfAm.««i  legapt  ^vu  dijpomt^  vd^' 


pecmnltiviolarttnt,  imvc  hniufinodi  dinifiokrreditads  ipacn 
fafbnonValeaQ  ncquebsrvedesvllomodo  ceneat,  ma»m^  fi  mifuw 
rcsfincTcletiatnoonim  vhuf  nunorexiftBc.  Quoniam  patetderog»- 
lefle  decrahcieiimpofficcabconftKtndHit/pnfcnhcnn  legcs  de  acb. 
quircnda  flg  dcfetenifa,  Aecnon  diasdciMla  hgtcdiiaoe  inte  ^tfi»  lun- 
rcdes « ac  die  mte  opdonis  flr  ptaefafeionisin  diuifiiMic  haerediwds;  Jiio- 
qiic  roncmit»  tpfiim  abuciamr*Liicmo  poceftidelcgat.  i.  vbi  vodle» 
geSyiiipponimos  <^  conpmmkua^  <^iod  iulaii|i^  eftqnim  pasdse  po^ 
Ceihttsios^nfbim,  boceftpatcncesipfi>s,hboBis.  dase  in<iecnicnicniL 
Spcdcs  quf  dam  bonocnm  incecdt^oois  cHmAnveiJr.Dc  ^Babosia 
graue^ucaochores  iamdiu  conqjucfti  liinL 
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TIT.    CVU  1.  5^1.1«  >&KB  BT  BI.BOAMTt 

L  vlc:  D.  eod.ti&liinMl.  Diuifioius,  D.  de 
^dis,&Lciimproponas,C.  depa^is^ 


O  C  loco  ciBftator  de  ea  4>ecie  flexmiM  dhiifi 
ius dniledkic BmJCMfinfr,  Itaa Pm&q  mdo ,  yel  ezcraiii- 
g^llj  didmn.  De  qva  inbliimi  PapiniBnttsind.Lyli.D.Jiocdt. 
pii  dixic,  piecads'  offido  fungi  fiacrcsquiexconienitt,  ic 
liiiiuoii€&dttncliflefediiacis,&  quipoftacbicrdaccepcuindicio 
fiiniliifcecciiciiiidar)CaepcainquelfCemab  eadeiiftunc,  jpfipciiiaciin 
dinideiices.  Coi^^,iio»iiifitiiiagcrepieCBseftinEaattgeliolad:o,^ 
i^ttd  B.PanlttiB,ma3dnit  in  dtttifione  pactiinotiij,Ycaic  B.  Ambrofius: 
mcqnelicigancem  &  dencemincerfbcres  ciifcbcdias ,  Dettsnon  odic 
iioadalnnaciimpliciter^feddeceftacnr,  /»9>Mt>iapiencia.  Inreattcem 
dntlicalisdiuifio  £iAa  (blocbn(!enfti,exctaiiid^ 
paftft ydPUcititdimftonts^ztcine incer paftanndanttmciacnrrqugqui-  ^il^ 
dem  iiire  duili  non  pariiincafliopcm  9c  eacaftieiiem^fad  excepciooem 
Cancum:  vdnonvalencadagendnm,  icd  ad  exc^endnm  anc  ced- 
aendum,  duncaxac  L  Ittttigendnm^s.  qiibdfinnUa,  U  coco  cic.  D.  de 
paais,  PadaluBcmda,fimc  cotraendoaes  infirms  ttdebiles  qnibas 
stts  dttile  non'  dac  Tim  &  robnr ,  vc  dac  coecects  conccadibtts  Ittnigen. 
dttm aiirtfj|Btiiwii fquod  dcca diibittm  eft  de  pa^  nndis  qu^  ni&m 
iiabent«SMiibUgaid^.l.qi»^  nnlla.  AiiqQandoedam  ventm 
io  ijs  paftis  andis,  quaBcaidbmaliqttaliabeancoblip;$di  &  conctahcd^ 
cttittunodf  eft  jpaAum  dtttifiociis  qttodiofe  dttili  dtdcnr  nndum  $  qni^ 
uis  ei  fiibfic  caufitobligandiagcoiicrahetuli»  niminim  pro  finDilia  er- 
dfimnda.  Cniufiiiodi  cft  ecia  fidetiiflio,qug  carcns  ftipiiladQne^aAi 
«mdfidtdcttr  inre  doili^  cic  defideutfibdb.  'HsccpaAa  tmdaquibns 
negotittm  aliqttod  vd  Gattfii  fidieft  i  videnfaar  efle  proprie  pada  con* 
nenca  in.L  Pada  connenca,  D.de  conctahicmpcae  dc.  Cod.de  padb 
fionnencis,CttmexCicesoiie,lib.i.  de^mtenrioneiqnafipitts  iuft  bar 
•beanc  qnam  pa^nttda»  fk^fihflmufmfitmt^jqfk^  waMma  ncgoci^, 
^uUamcaoj&mhabenctqnalisdidi^  iodifixtcaia 
i^Cilm  de  indebiDo,  D.ai5  peebac.  Cap.  S  i  cauck>,  exc.  defide  inftriiM; 
rociiM4ac^s  promi/Ho  non  canfiica.QnoddiicriTncn  pafbinimnttda* 
Tum  ver^acneod&ti^confticoidocuimusadric;  depad.  coocra  vub 
•gus  fchokiftkorum  Incerprecuin.  Diuifionii  igiair  pbdcam  ftne  fti- 
•pnlarione vd  fine  iudice  faAum,  <hdOic  m  iure  paaiHn  iui<^im :  ac- 
'  queidcoincedhiH  non  paiicaftioncifa,  neque  impedicc  qnin  aLa-do 


TiT.  cod: 

ii(MK>&t  Jiotfio  hxcedicatis,  I.15.  iiicin  verfic.  Siwr^,  «L 1.  Diuifioiik^ 
D.iiepa^  nempefinudo  &  fdlo  pladcifincftqcit  ea  loonaendo  nada> 
d.  l  ly  coffi  L  Si  cibi ,  C.  locati  Hoe  eft>  fi  nii  incerceffit  prfcer  (ohm 
aadamque  pa^nem  diuifionis  quoE  noHo  efPedu  &  ami&  cxecucio» 
. .  neconfirmetur.  Alindedtfires tequta «fi  etifeftus  (e^utus  fit>  tunc 

f^a^f'  ^ium  padum  nudum  informatur»  vtMumt,  formam,  vim»  animam  ca- 

«e^  &>  i»pft  eximplementb  8e'e&ftiiiecaco:vcsn{pede  noilriufi  padom  ilad 
ditttfioBisadefiedum&eaccudonem  perdutem.  fic>  &ce  ipd  6u 
uifio  fiifta  fiMdt»  pofleffiohinc  inde  apprehenfii  rerum  diuuarum, 
.  quas  finguli  han»des  diuifim poflident  ex  eo  diuifionispladco :  id  n6 
cftampJms  nudum,(ed  veftitm6e  opefCdnvcndidone  &pofiefliones 
TtaittntInterpp.Noneftamplius  padum  diuifionts^d.diuifio  quc 
f em  &dam  deimplctam  fign  ihcaty  U  impkmentum  feu  execudoneia. 
faftt  continet>ki^.hkverfic;  C»)M»)S<^,  &Ci5.in  i.  DarccyasinLi^;. 
▼erfic  'Omf^  hoc  omjjb.  Qui  vecficulus  cum  pr^ceaenobus»  acdpt 
debet  depaAo  diuifionis  V^itOf  vt  icholaIoquicur>  id  cfi^  confirmat» 
pei:  vfiun»  pofieffiotiem  efiedum » &  fi  vis ,  reaJem  diuifionem.  Alio»^ 
^ui  in  d.1. 15.  non  competeret  a^o  pr^icripcis  vcrbis  ex  CoIq  &  nuda 
paAo  diuifionis.  Ad  huncmodunMmdligoittds  locos  quibus  didmr 
nladtumdiuifiQtiiscileienianclum^atqtte  aftionemcx  eodarr,  vt  ia 
t  Si  filia,  ffi^et,  infioe,  ttl  vlt.  D.nim].erdic.  LTrcs  (catres»D.  dc* 
pad.LQui  lComf»  fkvlt.de  vecb-.obh^  PaAucaautem  dimfioiHs>  li^- 

_  cec  e^du  &  execttdoae  deftttutuiB>  Iscct  incondncncit  (eeuca  non  fic 
kinc  inde  pofieflio-»  tradido  &  apprehenfio  rerum  cuilibct  afiignatai- 
«um:  valet  tamen  pancque  a£dotiefn>  fi  ei  pado  (HpuUdo  fiibdiu  e(b 
(  y9cMrtt^4£bmJiifttUtMne  v^hmm^  it^wmMttm)/vt  in  La^Jiitl.  d.  L  Dif 
aifionis  iTJ.  Qui  Rom^,  ^.vlc  dLL  Tres  firatces,  Hbdie  fiiliis.Nocario- 
rum  nurvquam  omicdc  verba*(Hpuladotxis. 
9imjSt  Porroper  diusfionem  hsreditads,  &  aeris^aUcni  dSftdbud  fntet  bcr^ 

^tmih*  >  nonimpeditur  credscoc  hasrcdicarius,  perrequi  6c  exigcre  h»- 
sedes  omnes,  vel  vnunvcx  his  in  fi}lidum>  (eamdum  obl^ado» 
nis  ruflrcondidonem,  vel  diutduam  vdindiaiduam'»  6nuxta  pignbris 
vel  hypocecs  iu s. !.  2.3.  hiccum  Ldebirorum,  L  pado.  C.  de  pa£L  Ireia 

9Am&«S  iaL&i.hic  dimfia  valec,  quamuis  nuHum  dcca.  mdruniencuai^  vcl(crt«* 
ptura  fiac iare  duili  pafTtm  S€riftmM.nm^^4ifHbfkmiM  rei  geibe,  cooiu 
tci  hodic^  angu(bfidcre(tium  >  requincur  rcnpntra  maxime  in-Gallia. 
diximus  Q>edem  huius  lod  veram^ttadi  in  L  u.  C.  dcpadt^.  vbi  ha&- 

rtXfint»  redicacis  lidgioias  d  utfiofiiifta  cAper ccaa(a^onem ,  qu^  iniarcciiiiM 

^^L^  nudadidcur(eupaftum  nudum  ccaoradionis».quia  fhptthdonis  vin^ 
/4»^  cttlocar^bac»  vdexccucione  Scimpiemento  non  fueracioconcinetiK 
d  firmaca  vt(apga>mnmd.  IdeoilircdMsiDajiancadioncn^fbdianq' 
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tdm  excepdonem  1.  fiise  apud  C  de  ccan£id;  quia  efk  nudum.  pa^um 
diuifioms/yen^m  fi  poftliuniscr^ftionis  &  diuifionisnuds  p]acicii>  ' 
D^eins  viribus  de  hxtedicace  lis  oriacur  incer  fueredcs ,  ijquc 
poi|  dc  eailice ,  atque  fic  de  iiac  diuifione  ccanfcgctint ,  cique  ilare 
promiierinc  aliquo  dato>piomii!b  velrecenco:calis  ccaniadio  non  eft 
«ttdaficinefficaxvcfiiperior,  ied  pcius  pa^bim-diuifionis  conficmac, 
iion  eft  nuda>  quia&omiscft  eSm3ta$  aliquis,  quia  iuercdes  priori  pa^ 
ftodiui£is'resQ£rodicarias  hincisiderecinenceSylicicedunCadioiies 
iemicunc.Siciibcdponesc«mJ.i.hoccic;  l  qui  Romx^.vlcde  vctb< 
•blig,  1.  zX  ^.£.deccaniad;  lurccanonicoacque  etiam  fisrenfi  hsec 
aliterrcbabencNamremocafiibrilicice  padorumnudorum»  pafto-. 
zumconueocomm,  vc^orum,informanaum,  dcc.Padio  &c6aeiw 
rio  omnis  icruanda  eil,  c.  z.<ie  pa£b.  modo  ei^cauia 6c  negocium  fiibfi^ 
alioqui  non  valerec,  necdidcarco  c.  valeccpaftiim  nndum  au  caufii 
aonfiibell>vca]i^cxpofiiik  * 

LEX.  XIIIL 

Si  fmsli^  ercijamidt  imiicio,  ^  hmut  pMtms  inuru  stfrMtrem  tmmi 
'iUiio  imn  diuifa  frnt ,  nihil fuper  tmBioM  fin^lis  •sdiiidicMtiru fie^ 
€tMliierinterv9S  conuenitfid  efi,  vt  vnufamj^»e  nmimH  nei  fufcipiM:  reSi^ 
foJfeJ?iimism6Udttnmemumfistrtm  coLatdtm  tmun  pro  parte  agnofcere^ 
fr^fespromnd^tjpersiiionmprafcriptis  vertisoon^eiUt, 

Niexhaeredd>its,fiteshxredtcariaquaexdiuifionenaftnsefl,  Dt(»HHt 
euincacur  &  anfenitur  pcr  (cncen  tiSiro,  iice  prius  ab  eo  dcnun-  »*  r<rM» 
riacacohanredibus,  vC  eiie  adiungcrenc:res  euida  aeftimabittir '^^*^'"' 
«offimuni  6c«quabili  prccto,  cuius  patcesfeu  vitiksporriones  alij  co-  dimfinm 
hjeredesTcddent;  Nam  diuifio  vicem  emprionis  obtinet»  cnius  liatuca  * 
^  potefiate  hocinefi  vcprxflibcar  euidio  rei  vendicar^fic  eciam  diui*  ^ 
&  incer  hancdes.*  quamuiseuift^,  exprefi^  canta  non  efiec  in  vendi- 
tionis,  nec  ih  diuifionis  cabulis»  noc»  in  L  i.  C.  commun.  vcr.  iud.  In  ctc 
^dbaft.  cmpc. tt-de eaift.  cum faacl.  14.  Qui d fi  in  hac  re  cui^  confi^  • 
4tn  velcocaporcio  hxredicaria  lAias  hcredis  vdttaior  pars  eins,  an 
idem  hxres  poflicilUusfiHmaafliiem^coh^redibiisroblacaraxepttdia* 
re  y  ac  peCere»  vc  noua  rurfiis  diuilQt»  fiac  cocius  hf redicatis:  £x  eo  qnod 
in  corp6iibushgreditarii$  ficucalij  cohftedes  haberc  debec  fiiam  Ie-4'1,J« " 
gtrimanl»  vfdicecur in  1.  i,^  hoc tit  Quia pcr talem  euidionem  deijL 
citpr foco ,  lare,  fiindopatemo  &  h^reditario,  quibus  carere  non  dc  • 
bec:tdqiiemaxim^  fiincegra  ficfamiUa&Jffredicas,  nilaHenatumyne^ 
in  eaimuMiKactima.arquc  fiiongum  tempus  pofi;  diuifioncm  non  cf&t^^ 
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TIT.  COD. 
^Rric.  AiUe^odeitctitiis&eiiidioftqQeiis  dbcaie  foiMiitni  eiii^ 
'  iMiiiqiiamfuiwsfaaBteiUtanamy&ficluBt^ 
camfegidiiiamdetebiisii(teditariisvtidebaicdad.  Pr^rea  diatfio 
eft  vioecuiiifdampetiiiiKarioiiis,  vc  omaes  DD.  veie  fcribont  poft 

Slodl  ia  hacL  14.  In  petmocarioiie  autem  opoccec  accipiencem  fieri 
omiiia  tciciadtta^^aiim]>9tiri»  date  fignificat  domintam  twnil 
fene  1. 74.  in  fine^  de  veib.obUg.  Ideoiiaccipiensnonfii|t  dominas^ 
poceritcondiceteidqaodinaliamexpetmaiarione  vd  ex  diaifione 
cnm(hilic»aac  ctansfetri paflut  eft»  1. 1  D.  de  temiii  petmac»  1.  natora* 
iis6etocoiic.D.  depimtipc  vetb.Quamobtemifteiytesadrespei^ 
jpocttas»  (eaadtes  hanedtcarias  diaiias  teuetcecur  per  noiiam  dtoi. 
ficmem.  Quo d  in fycat qoam  pofiiimas  ^quiflimam  videcur^licec 
qusdam  argumenta  conccacia  obiici  poflint:  velQri  qiiod  fi  diuifio  vi- 
cem  emprionis  obrineat»  nilaliuU  debeacur  qoim  eai^o,ex  hac  1«  14» 
EoiAioliatem  nA  aitud  ficquam  aeftimario  litis,  ttintetefle»  ex  rititlis 
deeatdionib.fedhocatgamento,&aliis  fimihbus  porior  eft^quitas 
iupra(ccipi!ae  opinionis.  Cui  tamen  h^rendum  adeo  non  erit  fi  minima 
tei  potrio  euindtanvelios  cantdm  aliquod  rei  diminuatur.auc  in  eam 
ieruicttsooua  vindicecur:  necenimpioptecea>diuifiore^adcndaeric 
iedeaiftto(blibnprfftabitttr.  * 
rm  'C^m aiftenwcenfits  aliquisi  feruicus  penfiucio  >  vel  nouttmaUqqod 
'^^^^ius>noud  vindicacor  infuadumh^redttariam,ex*diuifione  reiiduiii 
Jlll^^i^df  red^qn^ritiiran  cacceri  cohf  redespaccem  fubeanthuiusdetrimen- 
g!»*  ri  veloneris  impcoaifi.Non  videtur,  quia  in  <liui(ione,ponicur &afli- 
goatur  pcfdium  quoiiwv  fUMfncoMJitioue  eft,\t  ohm  dtccbant :  Atqot 
iura  feruicucum  &  onerum  realium  tacice  foient  accedcce>  1.  penuli; 
f£.  deeoift.  ItemfiKicreguIa  genciatis  confueca  in  diuifioneh^redita*  . 
tis,  Seruitutes  fi  qu£  debencur,  aebcbantor,  vt  eft  in  I.  Qn ^ro,  D  .dc aft, 
empti.  Adde  fi  coh^res  qui  porcionum  h^redicariatum  ibrtes  dioiia» 
'  •  moribus.  debuic  Acpr^(Hcic  coh^redibus ,  fberic  ignorans  eiiisoneris& 
nam  fciens ceneretur  d.l.  Qu^so.  Sanepro cenfu  lcui,  modico,iiecnS 
iblito  vix  danda  ericadio  dc  eoiflfone  >  cura  hodic  oihii  fic  cenfia 
ommnolibefam.ldqueiciredebeittomiies.  S^ptograuiferuiaiicew 
▼el  iurequodnoue  vindicamr,qiiodquereipreriam  vaideminuerc  c« 
Ratioimprouifionetishabebitnr  e3^g.t^B/:»t«edri9o«^^  dea.ft 
cmpt.  •  * 

t;  Ni  M    Qni^  ^  condicio,  ftacus  &  natoca  tci  h^editari^  tatis  fit,  v  t  ahqua* 
^sttmtfuA  do  fiac  cadaca,  U  bftedi  Quferatot:  veluri  in  t^to.emphircuticana 
^  ^''qaipoftcefcomtbmpusad  dominumreoeititarexiegeagrivedig^isa 
vorum  heres  coi  fundus  iiieexdiuifioneobtigit,'reuertipoflitada>- 
hftedes»  U  pecetc  vcdetrimcmam  hoc  ei  pfgftcntptofaiayoctioiii* 

•  bus 
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bosh^iedieanis^ambigoecniftaiicliicecpreces*  lyieSiignoMhsntthx' 
tedesiftam  rei  hacreditariz  qualicatem  ,vel(i  vis>  caduduceno,  e4que 
firaudiifi&daroDofichanredi,  quihocmodo  ptiiiarecurporcionefuih^ 
reditatii»  hoc deccimcntum  ad alios  eciamhaeredes  peninebit  Imo 
iciebanc  omncs  hxredeseam  fuiidiiiacatamj  idem  ius  eric>  nehmc 
4>olietat  hanrcs  Cui  legitimlL  quod  ctcra  dubium  eft^ii  noaiinatim  cau- 
Citm  ficdeetti£tioneinuicempra?ibnda>  exarg.  lcgis  Sifimdmn;C  de 
euid.  Ecadhuc  idem,  lic^c  niide  euidione  uc  cxprefTum',  quaado- 
quidem  tacice  accedac,  &  huic  negocio  infic  obJigacio  eui&ionis ,  vc 
omnesDodoteshic£ttenrur>neqaehocnegacurin|l.Sifcacer,  Cod. 
comm.  vcriuf.iudic.  vt  ex  eius  fpecie  &  ledione  diligenti  colligicur. 
Sin  vero  coharredt  fttadus|illecefrecic  nominatim  rubealegecaduci» 
achuiusdamnifucuriracioliabicafuencin  diuiilone,  cuncnonpr^iU- 
curetettidioin  cafumcaduci  ,quianon^decipicur  cum  h^clege  acce- 
pcrit, 

Poilremohic  dubicacur  jinominacimcohxredesin  diuiiione  con-  ''^■^'^ 
uencrinCj  vc  nulla  inccr  cos  euidiodebcacur,  &quiiibecha:res  fuo^^^J. 
periculo  fuam  hxredic«iamporcionem  habeac ,  0^"^  it^rcy  quAque  condL 
|-/o»«^;,abfque  vilaeuidio.ne«'  vcrum  eui6la  rc  harredicatia  haeres  ial- 
.tcm  hoc  conicquatur,  .vc,finguli  coha^redcs  ad  minus  concribuanc 
damno  pretij  pro  potcione  haredicaria,  vtdiciciir in  venditionp,  cui 
fimiiisclauruiaadie^aeft»l.£mpcorcm,  $.qui  aucem,D.deaA.  empc« 
Si  rei  vicium  &onu$  alijs  igQOCum,  fciel>ac  quidam  ex  harrcdibus,  idqs 
celauerit,  dolus  cft,  propcer  qucmnon  valcc  talis  cluifula,Li.l.Qu^ro, 
D.dc  a6t.  cmpc.  Si  ignorabanc  omnes  haxedes,  Accuciius  cum  Bar- 
tolo  &alijs  putatnon  dcbcrieuidionempropter  inccrcum  condicio- 
nis,  vc  aic  Icx.i.  C.dc  pa6b.  I  cx  Vefideicommijfo,  Cde  tranfad.  Concra- 
rium fcribunc Paulus CaflrcnHs, &alij melius ,  i^eper  cam  claufulani 
hxrcs  fraudecur ,  acque  dccidac  fua  legicini4 >  quz  iure  nacurali  debc- 
cur, padifqucadiminonpocefi: quareperincegrirellicutioncm  clau- 
iitla  fupradtda  rcfgndctnr>  nc  fic  in^quaitcas,  l.|,  Ccommun^^vcr.  iud. 

L  £  X  17« 

N  v  s  hxres  ex  pluribus  potefl:  peccrc  a  Prxtorc  arbirrum 
fxmHix  crciicundae  aducrfus  colixrcdcs  inuitos.  Nam  ex 
confcnfudiuifiojde  quadiximusin  l.ii.&:  I.15.  non  fit  intcr 
inuicoscxtraiudicium,rcdinccr  volcntcs.  Idco  cumomnibus  Ji^rc- 
ciibus  dcbctaccipifamili^  crcifcundf  ludiciumcoram  vno  codcnique 
Judicc,  quamuishgrcdcslintdiucrfifori  vcltcrricorij,I.i.  D.  dcquib. 
fcb.a4eumd.Iu4cac.  Sjp cccus  aucem  fi^  pixuiias  vnus  cx  h^rcdibuj» 
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nouum  dcramilia  rai^erciiR»2ndaiudicttiiatiiilti;iset>  ac  prii!b£iAiS 
cum  diuifione  ex  eo  (ecuiam  totum  itticabitper  £c>imam  (eu  viam  op- 
pofi  ci onis^  vt aimit  fomiularij  ex  iuce  duili.  Ciim  dico  irricari  in  toti^ 
lequltur  non  valere,etiam  pro  alijs  prgientibus  &;,conientietttibiis; 
contr^  (entiente  perpecam  Glo(&  pigeftonm  Nam  diuifio  priot 
cdmreicindMCttr^eampro  vnp  valere^proaliono  valereabiiirdfiefle^ 
atqne  adeoifflpofTibile,  fireiexitum  refpicias.  Sic  intellige  noilram 
l^em  17.  cuml.  Aibitrum,  D.  famil.«cci(€;  iun£til.  Jn  hoc,  eod.  tit;. 
Exhis  folueilttbium  quodeftexl.a.$.<lubicandum,D.hoctic.H(c ' 
•acdpidcbentcuvnusexh^redibusindiuiiiQneprftericuseft,  isenim 
portionem  ^m  pim  fru^fibus  petecn^uo  6milif  er cifcund^  iud^cio, 
vt  di£bmi  dk  Aliud  non  pertona>  (ed  res  cantiim  h^redttaria  qu^- 
dam  omi^^fitin  diaiiione:necenimideo  refandeturfilegitimautac 
iblemnis ,  Ced  omiflum  diuidetur  iudido  communidiuidundo ,  fi  c6- 
mod^  fieri  pofllt:  altoqui  totahfteditas  de  iiononicfiim  diuidecui^ 
«Tjgum.  legis  i.fiip.  hocjcifi» 

LEX  rt.  • 

Fiitd^  cums  fstermnunem  compdr/uut ,  finon  pofiu  amtrMimn  tun 
hiiaumfrohetur^pef  trhitrmn  dimdends  htareditdtis  fntafms  sdiudicitri 
fiepe  refcriptum  efl,  HisitAqu^^fipMtrifiKcefiiftiyOuemnomine  tuo  <pi4tdsm 
comparAjJe  dicisy  sduerfus fororem  tuam  ipudpntfiaem  preuinci4, fires  intend 
efivtipotes,  Incommuniautem  hvreditAte  quinfismptus  aL  vnofA£iihon4  fidt 
fdmilitt  ercifiundx  iudido^  vel  n^imungfiomnjt&wnffernmpo^m^nm 
mnhigimnefi, 

£  rcbus  pcr  patrem^oh^redidonatis  floraditis  vtrumfilius 
ea  coh^redibus  communicec,  '&  confecac  in  {ucceffioncm  de- 
morcni  patns  :an  vero  fic  dau  &  donata  filius  fibi  retincac 
.  habeatque  pr^cipua,  nequceaconferatyVari^tradantDodnres  hic» 
&:inLi.i.2.  CdcinofHcdonac.I.  Sidonationc,  &lpenulc.  C.  decol- 
iac.  &fimilibus.  Olimiusduiledi^nguebatfttosh^redes  abemandr 
patisiiberis:  nam  in  emandpatos  collata^er  pacrem  donado  fiacim 
v.ilcr  non  alicer  quam  in  extraneos ,  l  Donacione$>  %,  pater,  I.  penult, 
D.dedonat.  Dclilijsfamiliasinpoceftacepaccisexiilcntibus  hocpri* 
mo  cercum  efl,  dire^fco  tufenon  vjderedonadonemipfisapacre  fac^aA 
quiafibi  remfuam  pater  donaiec^  cikn  filios^un.  onmia  pacri  flacim 
acquicatj  LPlacer,  D.dcacqtiir.h^red.  Exquaradoti^  fiho  donaca  in 
caqfam  pcculi)  Caftrcnfis,  vd  quafi  Caftrenfis  non  confcruntur,  vc 
iopca  diximus  ad  l  Si  filiwsfittnihas.  ln  ccececis  igicui;  cadoiuds  proiii- 
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1>eceam  donatlonem  racam  efle  quamdiu  paccr  vluicpotefl  enim  eam 
reuocarc,  &  donaca  filio  aufcrrc:  quo  fculu  dcbesacdpere Jegero.i.  in 
fine,  C.de  Cailr.pecul.miiiclibiix.  Verum  fi  pacermoriens  donado- 
nemfiliofamilias  fafbmnon  reuocaueric,  dicicur  morcepatris  confii:- 
maca  donacio,  1.  D  onaciones,  C.de  donat.  incer  vir.  &  vxor. 
-  .  Hic  dc  iiiiisfamilias  Uhbem, quiiparentibus  aliquid cx  Honacio-  ^^^^ 
ne  vcl  alia  cauTa  habucrunc,  an  U  quomodo  ca  confeiant  in  in^  cotutict^- 
diciofamili?  crcifcundac,  glofTatores  ambigue  difpiicaneex  cradacuj:*'^':'!'*^- 
difiicilidecollacionib.  inCod.  luflinianeo.  quod  breuicer  delibabi.'?^ r^^j^* 
mus. Pnmo rcgulaoccurriciuris veteris,/»ySwce^oiM^wrancumabin- ^*»'^^ 
ccftato  locum  cffc  collacioni,  quo  pcrcinet  lex  i.  Icx  z.  1 4.1. 5. 1 7. 1. 
Ly.1. 11.I.14.  &I.i^.  C.  dccollacionib.  hoccfljfifiliuscmancipatasiR 
pacris  rcftamcnto  non  eft  mftitutus  hacrcs,  fed  pci:  bonorum  po(I<^  * 
iionem contrs ubuiis,  vcl,  "jndc libeyi:  vel  (ex mcdia  pande£Varum  pru- 
dencia)  cciam  pcr  quu  clam  inofficioli  tcftamcnci  a  Practore  admitti- 
turadbonapaterna,  is  fucccditab  intcftato ;  Confimiliteratquefipa- 
tcr  non  condiro  tcilamento  dccclfcrir,  fuis  harrcdibus  rclidis  prxtcr 
filium  cmancipatiim  •  hic  cnim  pcr  bonorum  poflcflioncm  ,  i^W* 
//^er/,  vocatur ad  fucceflloncm  patris  intefl:ati  d.  1. 2.  &  {.  4.  Ita  tamca 
Vtomniafuabonaconfcrat.xquiinmc.  Nam  partcm  capit  hcrcditatis 
qUvT  totafucrum  hxrcdum  cr.u,  quorum  omniabona,  funt  mancnt- 
queinhxredit.itcpacns:  Quamobrcm  iisfuaquoqucdcbct  confcrrc, 
vtcoUigiturcxtitulis  dccollntionibus.  Scquitur  contrariarcgula ,  In 
fucccjlionibus  ex  tejlamcnto  non  tjl  coll.uioni  Inca^,  hoc  cft  ccftamcnto  fcri- 
pti  hxrcdcs,&  cx  co  fuccedcntes  nil  confcruntfuis  coharcdibus.Nam 
cumteftatorhxredcminfl:ituit,  ncc  iubet,  vt  quod  ipfl  donauit  vcl 
aliudc  habuit,c6  fcr.it  vidctur  tacitc  hoc  ci  pr.xlcgafle  &:rchquiflc  vltra 
fuam  portioncmhfrcditanam,ftucfui,  fiucemancipati  fmt  libcri  hx- 
rcdcs  infl;itutJ,vt  paret  ex  tit.  dccollat.  quomodo  ctiam  dotcm  &  do- 
nacioncrn  propternuptias  aparcntibusacccptamnonconfcrunt  inL 
I,  I.  /.vbi  glofTjc,  C.  decollat.l,  Pomponius  D.  famil.ercifc.njfipatcr 
ccftamcnto nommacim  lufl^crit  vtconfcrancur d. 1. 7. 

Idius  cmcndatluftinianusin  nouelhs  &  authcncica  ex  tcRammto    ,  . 
C. dc  collar.  vultquc  cmancipatum  quamui5,cx tcltamcnco  fucccdcn-  mtntofim^ 
tcm,quamuis  no  iuiTum  conf crrc,  ccncri  nihilominus  ad  collationcm:  '^jSiL, 
icilicctdocis,  vcl  donationispropccrnupcias,  &  coru  qu?  aparrcprius 
habuic  donaca,  vclaliccracccj)ca.  Nam  xquiinmum  cft  vc  ad  bona  pa-  „ 
tcrna  vcnicns,  confcrac  qu£  a  Pacrc  ipfi  donaca  &  prf  rogata  fun  t:  hn-  ' 
gic lcx  dTc pr^ogacain  ancecelTum  velanuciparioncm  fucurx  facccC 
iionis,  (quod  hodieiequimur  )  fingita  teftarorepcr  obliuioncm,  cfle 
x)mUlumpr^ccptumcoiifaejuli,I^g^in^  ,  prgfumuntur 
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omjffa pcr  crrorcm,  &r  pro cxprcfCs  habcntur fepi/fimc  vtnotat  in  1  * 
quingcnta  D.dcprobar.  niiiincontrarium  tcftatorexptcfTccoIJatio- 
ntm  pi  ohibucrit.Tuncenimvidcturprxlcgarcqux  pnus  donaucrat 
&  dtdcrar.  Tacitc  quoquc  vidctur  rcmouiflc  collationcra,  fi  intcr  li- 
bcros  omniaruadiuilcrir,acfingulisportioDCS&  corpora  rcrum 
rcditariarum  aflignaucrit,nilque indiuHuiii reliqucrit:  Sicenin  intcl- 
,  ligitur^iis  pr.Tcipua&  vclutipriclcgata4cdiffe,caqua:abipropriusac- 
ccp cranc  arg.  lcgi s  ex parte  §.  inte(nito  D. hmil,  eraic.Item  iure  ciuili, 
donatum,  prslcgaiumj  Icgatum  a  patrehabens » &  ab  eo  Iianerinfti* 
tutus,  fi  abflineat  hxreditate,  nil  conferetJ.io.  C  decoUat  I.  i.L  3.  D. 
decollat.  bbnor.  Vnde  regula ,  Nil  amfcrt,  qm  mi  de  hdredimedrfirt, 
titnlo  fhtredisf  vdnmitu  vmtierfili,  quod  etxam  liodie  obiemafiirf 

omnia    Potfd  iurc  duiU  emandpatiis  conferr  fms  hcredibus ,  non  nod6 
hM0jUs  bona  ptofcditia»  quz  a  patte habuic  *  fed etiaoi  adoendtia,  £c  alitinde 
€tnftrt  e-  qua;fita.Deniqueomnia quaeinboniseoumdpad funtciktipateteias 
m4.tfatm  ||^ofj£gj.^i,^;||jefnu  CdccoUat.  dedudoexiis,  xrealicno  cmancma- 
ti,  1. 1^.  eod.  m,  Romanakx  jtqtiiflima*  Nam  cuth  omnis  (bbrum  nat« 
redumfubftantia,patdfitquaefita^maneatinciushatteditate>iuihim 
cftf  vtemancipatus-qui  de  eacapit>  fiiam  quoqueomnemiubfbatiam 
conferat  vt  fupi  a  dixmius:  Excepto  tamen  pra;legato»quodpater  61ib 
leliquit»  cenfetur  enim  volutile  vt  hoc  eflet  filio  ptjcdpuum»  vltra  fvA 
pottionem  baereditariam  vt  diAum  eil»in  I.7.  /uprahocdc&inLa.^. 
intra.  Quo  nonnuUi teferuntno(lram>  1. zS.non  (atis apte.  Sionmia 
fuis  harredibus  qui  in  patsis  modends  erant  poteilate>  fiiius  emandr 
patus  confcrttfinc  dubio  dotem  &  donadonemptopternuptias ,  qul 
*  ci  pater  dedit>  confette  tencbitur,l.*vt  libctis  17.  C.  decoUat.  idius, 
tiam  I  udinianus  immutauit  pro  aduentitiis  bonis  cmancipati,quxno- 
uit confcrri,  fed  profcftidatantum,  vt  cft  cft in  1.  vlt.  C.  cod.  tit.  Ca- 
Atenfu  V  cl  quaii  c^fttenfianon  confetri  (iipra  dizimiis  in  1 . 4.  Cunn 
autcm  ftatuimus,  emandpatum  fuis  confette  omniabona,  /«rtf  t/cma: 
^     faJtcm  profcditia  iKvenono  Codias :  Sequitut  pum  confetre  iuis  haere* 
tii^fiufUx  dibus  donationcmfimpliccraintcrviuosa.paitte.ipfi  anteafa^ami  dC 
Mi^€Mm  jCtadidone  veftttam.  Neque  vidcturhoc  fuiiTeafnbigtturoiure  vcteri 
qpo  cmancipatus  oinnia  bona  fua  confcrcbat :  neqoeittte  Codicis,' 
quo  cmnia  a  patrc  profeda  fuis  confcrt.  Pr^tereafiverumcft  iuo$ 
emandpaitsconferredonationem£mpHccm  ( vtex  vctuftis  nonuUis 
.quidam  noui  cxiftiraant)  pandefqttoiurecmandpadluisconfcreiic 
donationcni  firapliccm,  ficenim  argumentacut  lcx  17JCX  i^.&lex 
20.  C.dc collai.&  Cic.in  ToficiSyValcAtfquitdsqikepariinsin caiffs parid 

imtsdefuUr^tyCuml  Si donadonc^ficl.i9^infiac9  CdecoUac.  &i.  4. 
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Vcrfic.Pr^dia,  hoc  tit.  Ncquehip  eftconmmlexi.C.delAoAiciQ^ 
<ionat.  ncquenoftralcx  iS.vtpoftdiccmus. 

Emancipatilibcri  cmancipatis  coh^rcdibosveteriilire  nil  inuiccm  smia^ 
confci^nt,  nccaducntitia,  nec  profeditia»liccdoteSy  vel  doDationes 
propternuptias :  ceflat cnim hicratioqn^  collationefli  inncxit^  Qtna"*^^ 
fito  h£rediy  veniens  id  hmditMtem  neccs^at^ueapfrrSy  confer,  Hoc  cjEiam  1  u- 
flinianus  emendauit,  prarcipjensvt  enandpatiijbiinmccni  conferaat 
dotcs  ac  donationesproptcrnnpdasilparentibiis  acccptasj.  Vthbc- 
hs,  ].  vlt.C.de  colJat.  quaii  pnefumantur  datx  in  anteceflbm  fpciats 
fuccefTionis.  An  verd  cmandpati  inter  fcfe  conferant  donatiOneni^«*^^ 
flmpliceminterviuos  ipfisi  patiefaaam  &tfiiditam4  binegaht,  HUJi^ZZ^ 
aHirmant :  imo  ijdem  mod^  negant,  mod6  affirmanp  adeotes  inter 
omncs  Do^oies  impUcita  iacet  in  tia<£btu  de  colktionibus.  Verum 
iuxGi  id  qnod  iam  attigimus  vedus  videtur  etiam  ab  his  inuiccm  con- 
ferri  donadones  iimpJices  inter  viuos  ^patre  fadas.  Verius.cft  cos  • 
omniaprofcdbtta  confetregcneraliter » ne  contra  ladoncm.  fint  me« 
lioris  condidonis  qu^  fui  haeredes  qui.  bmnia  profeditia  omninb 
confemnt,  idqucexarg.  didar  L  Vtlibens»  in  fine,  fielegis  vit.  C.  de 
coUat:  Cuiopinioni, vtrum|(blitus,nu^accedo,qttoniamalioqui 
probatafic  vfu,  ms^&ro  fiunmo :  apud  quem  &  donarainter  viuos 
profiBdidacoBferndebent>vdudpratrogata.i^       fntunr  fucce^l 
£onis,nificaftrenfiavcIquaiicaibenfiafint.].4.i}Qcdt. Adfiios ba^  j^^.^ 
redesolimnuUomodopertinebat  dtulus  DecoJJationibns»  ^uianil 
•babebant  quod  confertent,  cum  omnia  eorum  bona  pro&£btia  &  ad«  ^ 
ftendtiapatd  dSent  acquifitaA  in  cius  hzredltate  manerent,]^PJaccf, 
I>.deacq.ban:ed.l4.hocdt.  Sed cum dos  cfict  proprium  filiz  patd- 
•monium,  ].}.D.de  minodbus,  ficuti  filij  erat  donado  propter  nupdas» 
dt.  C .  de  donat,propter  nupt  Ideo  necefie  fbit  cauere  v t  fui  inuiccm 
conferaiitdotes&donadones  propter  nnptias  non  mod6  profeftU 
tias,  fcd cdam'aducntitias ,  (uis , inquam  nam  eniancipaus  conferunt 
fol^m1>rofcftitias,1.4.J;5.Ii2.I.i3,  C.decollat.  Hoc  luflinianns  coS?- 
fcxitinaducncicijs ,  quxnoluit  per  fuostamfnis^quamemandpads 
conferri.l.vlt.  C.  de  colJat.  Quod  ius  hodie  perpctuum  &  infiexum 
c(l,  vt  aducntitia  nullo  modo  confeiantur,/cd  rantum  profcdida, 
ci  tra  vllam  hxredum  diftindionem  ,  quam  iple  ^quoque  infbnianus 
iuftulit.' 

£adcm  in  fuis  c(l  dubitacio ,  vtnimconferant  donadonem  iimpli*  Am 
^cminter  viuos  ipfisfadam  a.  parcntibus.  Quidam  putant  non  con- 
ferri  in  fucceUionc  ma^erna,  cxarg.legis  FrMfi^^C^decoJht  qn^iu-  ^ffbeim, 
'bctineafuccefiione'confcrridotc^>&donationcm  propccr  nupdas. 
.Ergo^inquiunc^deciKteris^donadonibus  negat.  Quod  etii^  ^^^^S^ 


-   xrj.  cot>. 

mentum  3.fifflili  pro  dacaiit ad  paternam  hferedicarem ,  &  ab  eo  tacitc 

•  exdudi  coUacionein  donacionis  iimplids  exiflimant.  Vcrum  hpc  re- 
futacur  expreffii  1.^1  donacione,  C.decollacion.  qux  vult  eam  clona- 

(  cionem  confemafiliafamilias»ciiml4.verfic.Pr2dia,hoctit.  Iccm 
ex  d.  j.17.  in  fine  colltgitur  donacioiiemfimplicem  confer  ri  ab  cman- 
cipatis,acmulc6drii»slfilisconf«:cndaetxCydbAeadmdonac)orua" 
denceracioneiuriSrmanreric.inboDispatris>  &in  eius  morientis  has- 

•  tedicaceconfuiafaeric,qtiiafiiasomniaMcnacquiric,d.IrPkcet,  dc 
acqutrenda  hatred.  Adoe  qaod  non  valet  ea  donadoV  nifi  moriens 
|Micer  eic6firmaiieric,quo  cafu  fic  morris  canni  donacio,&  in  lcgitima» 
acinquarca Trebellianica  iiho  impucacur,  vc dicemus  adLFiJlus ,  24. 

infra,  hoc  dCi  C^&radonequidam  noui&cencurifuis  conferri  dona- 
donem  fimplicem,  non  pofiunc  fiiteri  deemandpad^  quamuis  eadem 
velmaior  fic  radoj  a\m  criamhodiefublataiicfiiorum  ic  emandpato- 
■  rum  differenda^ 

Qui^diuer{bfi:ribancdonationemfimpIicemtton  cohferri  eriai» 
dlia^  ^  fuiTEzredtbii^  vcuncur  nofbaL  18.  kA  eanonloquicur de donado- 
ae  vt  p6ft  dicemus.Tokinc  eciam  exargumencoquodam  Icgis  17 8;. 
L 19.  &L  ao.C.decollac.donationemfimpliceniabemaneipato  noa* 
conferrinifiin  cafiidiAae.  L  m  fialicec  cum  d  cohanres  conferc  dotem 
veldonadonempropcerniIpcias>  qaafim  eal  ao.  excraeum  ca(um 

•  dceremoueacurcollacio  ilt^dpaarionis :  fed  fiiceri  cogunhir  ^fiiis- 
eamdonadonem  fimphcemconlerriNouiOo^oreshocnegSr,  quo 
loco  donarionem  fim^licemji  &ab  emandpadSy  8c  k  fuis  nolnnc  coiw 
.ferri:alioenimloco  non  vtiquc  negarcaudencretufi  perd,  I.  ^.verfit 
9ir*dUhocnt.  pcrdidan^Lsj.L  17. Li8J-.i9.  zo.C.dccoIlat.qa« 
cius donadonis coliationemeufdencer probac.  caslegcs  ad  fuum  nio« 
dum&pedem  vadefinguiicorquen^Ucetfadiis  earum  fitrenru»  ide 
qiioadhitocarticulum  :nempe  quodin  cra^bcudc  collacionibus ,  ad 
jprimuffliu$,poftealegcs  addidcrunt  cauentntque  de  dote  &  donadoi- 
nepropcer  nuptias  conferenda^Manferat  dubitado  dealiis  rebus  quas- 
cxcta  docemfie  donationem  propcer  napria»,  parenees  inlibecos  &  m 
hxrcdcsconculerantyfifflplid&meFainterviuos  dooarione:  vtrunir 
liaKdebeant  confcrti  per eos  venicnccs  ad  harreditace  donatocis,  hoc' 
tra£bituriislcgibus,&maximeind.  1. 20.$.  Adha?c,;vexaco  fic  vari^ 
«ntelle^ :  Sedliter^  hic  renfus|eft  planus.  Cum  pacer»  mater ,  alijae 
facencesjbabecenciiberos  plures,  vni  cx  iis  Semproniopacer  fecit  do. 
fiatioQempropcer  nuptias,  vcl  filif  dcdic  docem  r.  alteri  vcro  Titiov 
iledtcres quafdam  fimplici,pura  inccr  vtuos  donacione.  Pacredefim« 
lh>hishberis  hgredibus  rclidis:  ij  qui  doccm  vel  donacioneBi  pra- 
gtCTggpMstiabHcn^  cottferuat:  Scd. 
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Tidusalcer domtioheiii fimplicem Gbih&sun  didc non  coferri ,  qim  ' 
ipnpr^cipuafflrelinqtii  dcbercTlciaiiiam  portionem  hacreditanam» 
patercadtevoluerit,-cdmeamconfeftinominacimnonpnrcepit«>c  . 
eftinfine d.l.  20.  dc  in nofba  1 18. exadHcr(b  vrgcc  Scmpronius  ini- 
quum  fore>fi  donadonempropter  nupdasiUe  confera^fordrdotem:  ' 
Seius  vero  lucnfiiGiatdonationem£mpliceniapatreprofedam,con«. 
n%ius6atemitatis,  U^dqudituis  &communionis>ptobadsautiiod^ 
bus.  luflinianus  ibi  pr^dpi t  donadonem  illam  iimpliccm  confcni  > 

.  Indecolligun^fiMMi<«mGi/«m  efl;ne^^«rMS: 
c^adum  con^uoosydonado  iimplex  confcrcur  TidOyqu'  doiiad»^  ^ 
n^propcernupdas>  vel  doteco&culit:  £rg6  ii  Tittus  nil  jiabet  qMoA  ^^^f^ 
conferac,eiquoquenilconferetur,necedam  donacio  jGmplex:  h(c  . 
iUadoptauaefl,acrubuercicurcxd.l.i5..ArLi7.infineiiocdccumrL  . 
4.verC  Pne</i4^hoctic.Qjiibus  dicicurres  pcrpacrem  donatascon? 
fetri,quod  etiam  coUigiturexaliislodsprxdtatis  :  inquibus  non  eft  > 
quoddiuinencagicancumde  fuis  h^redibus,  non  de  emancipatis  vC 
(upra  m  onui.  nec  eciam  eft  quod  re(pondeanc  in  d.  1. 20.  $  .ad  hxc,  agj  v  ^ 
ts|ncdmdeiuccefIionematris>autauiautproaui  matetni>  vciniis  dun* 
taxatcon£eracurd6nacio  fimplex,  conferend  dotem  &  donarionem . 
propcernupcias,hoccnim£Kiiumeiredocecvoxfifm^arcri^^ 
Ad  ha;c  Ijdem  pofl  facencur  in  fucccnioncpacris,  aucauipaccmi,con-.^> 
fi^rri  donadoncm  fimpliccmabfoluceiacquehicneceflariumnoneflb  . 
v(alcerxohaereshabcacdoccmveldonadonempl^ccrnuptjasq 
conferat:  Id  qapdyeriijkaepcaaermentem  ijs  ^V«^p^r|(|ii^|}(r^^t,^i 
nodralcx  i8.quam^pedii^^nonloquidedonadone:vt  nec  ob^   ^ : 

i.  z.  C.  de.inoffic.  donsu^  fim^^  donationem  iimpliceni:,^ ' 

confcrri.  ''^  ;  ...  . 

Cater^mveteriiurc,IocusfuitcoIlacioni,  tantdm  intc^  eoslibe- 
roSjqiiiin  dcfunaipotcftatcfucnmtautefrcpotucrunt :  quo  modo  ZTem^\ 
patris> dttttaui^ & aliorum  in  linca diredaafccndentium,  fucceilio  fola  ei»<«tt(M 
hic  continecur,  cum  de  ea  tacum  ficexprefTu.  Na  co//^io  mn  obtinetmfi 
tncaftaUo^eexprtJp)^  vc  cx  racione  iuris  nocanc  oesDoclores.  Scd  Lco 
ImperatorinL  i/.C.dccoIlat.eam  quoquc  vultobtincrcmbonisraa 
tcrnis,  &:redalmeaarccndccium|Sd:  dciccndcncium  in  linca  macerna: 
noncamcn  gencralitcr,  fed  tantum  pro  dotc  U  donationc  propcec 
nuptiasprofe^is  amatrc,auo,  &:  pioauomatcrno.  Cui  lcgi  17.  addc 
cxIuftinianiNoucllis  hocobtinerc  nuccxtcfl:amcnto,liLicabmtc(la- 
to  defcratur  hxrcdjtas, auth.  cx  teftamento,  C.  dc  collat.  Nota obitec 

in  d.  I.T7.  afponfe  parenribus,donatumlj-onfojnc;m;an)  &:fauorem  , 
ciusmatrimonijjCcnfcri  donatumcidcni  lponla:,accjus propiium  tfle  .  *^ 
^ab  ea  confcccndum  iniucccihoue  donanus»  quod  in  n^otcs  traoila- 
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tam  9£  ttanrcripcttm  eft.  Hadenus  de  coUacionibufcam  pacetna  <pam 
inmaceriialinea  diredaafcendencium,  &  defcendencium. 
;    Qu2  non  obcincbanc  in  coUaceiali  Imca  fttccedenciucn  «lacete  9c 
CXCraaraerIo>qiiiade  ijs  nil  Icgc  cautumcrac,  &  coliacio  non  e(l,  nifi 
tet       legeptxcipiacur,  vc  diximus.  Ideo  luftinianus  in  U^.C.dc  collac.  vulc 
eciamcoUaciooi  locum  efleinfiicceflioiitbnsalacereyiafilijsffacrum 
qaos  yalgus  exfeadisnepoces  vocac ,  in  pacruelibus  pacruis ,  auun« 
calis>amicis»macetceriSjCorumqueIiberis»  velab  ijs  dcfcendencibus. 
.  Adde ex  NoaeUiS|  Qxlc ab incefbco ,  (iae  ex  ceftamenco  fuccedan  cifed 
cancto  confeconc  doces  U  donapones  propcer  nupdas  quas  ab  eo 
agnaco  .vel  cognaco  habueranc^  caius  haeredicacem  adeunr ,  nil  pr«- 
tereaconfecttnc,  vceftin  dJ.i^.  Ergo  donacionem  iimplicem  &  alia 
"f.^rf ^^^^^ vinos parc donauhiexlaceceagnaci vel cognari non conferuipr^ 
plrJM^  Qjsanqiiam  hodie  vfus  pcxdpiac  non  cancum  doces  &  donadones 
^cmm;    propcev  nttpctas,  fcd  eciam  omniapro&dicia,  donaca,  eciam  inter  vi« 
nos»  ab  co  cui  fucccdicur»  eSh  omnino  conferenda ,  pcr  accipienccm, 
qui  V ulc  ad  h c redicacem admiccL  lo&daile  hoc  voIuicTandem  in  iuc* 
ceilioaibusarccndentiam»  hoceadem  cati^ne  praduxic  vfus  ad  iuc- 
cel&ones  collaceralium .  acqae  in  iUisomnibus  generalitcr  volunc 
non  tanc^  dores  &  donadones  proprer  nupcias  conferri,  fcd  eciant 
'  onmia profe^cia ,  vc fupra  didum  efl,  quamquam  diuerlb  modo  iu- 
xra  rcgtonummores.  Imo  donacapacri  dcfundo,  Alius  eius  eum  re- 
pracrcntans,&  viceeiuscapienscognaci  vclagnati  hrredicatem,  lurc 
YtMnnt^Repr^fentatiomSytenctur  cotcrre ca  quf  fuus  patcr ab  co  dcfun 
^loinantecclTumfucutxfucccnrioniS  donataacccpcrat  ••  licctiftc  filius 
(iii pacris prxraortui haf rcditatem  rcpudict,  &agnatipollmodum  de- 
fundi  adeat  h.xreditatcm  iure  reprxfentationis  ,  vt  nlibi  diximus. 
jiitpopit  Qn^^*^  autemiure  ciuili  tcftator  donatorum  collatiouem  inliibccca- 
A>5<fi»    quc  liberat  vnum  cx  hacredibus,  excipe  nifi  immodica  fyrimmcnfa 
fTQiitirtrK  jonatiofit,Icdatquealiorumlegicimam,cxI.i.C.deinoHicioLclonar. 
Hodie  vcro  moribus  non  ita  Iicet  teflacori  prohibcrc  collationcm, 
fcripta  confuctudinc  iniun6tam,argura.ic£5is  Nemopoteft,  dclcg.  i. 
Nififtib eaprohibitioncintclligatartacita donatio, qu^  alioquin  fta- 
tutopcrmilTaclTctjhoc  cftjnificcftatoralias  donarctanrum  pollit  ilh 
h^rcdi,  quantumcfliacollationc  pcrcuin  tacienda  ,  &:quaiplum  li- 
berat:  narafi  prohibctncconfcrat ,  ci  donarcprxfumicur:  Tamccfi 
concra  hoc  dici  pofie  vidcatur  in  dubiouoapr^fumidonationc  qu«e 
cxprcfla  non  cft,vt    pc  diximus. 
^^;^      Poftrcmo  in  I.pcnulr.C.  dc  coibt.  datur  rcgula,  Qjiod  anmm  qux  filiHS 
mnft».  veldius  hxrcs a  dcfun^bo  fibi  donata  &:  rchcla,  dc mofhciofo  a^cns  & 
-!*  iia^reditaceai  peccas«  dcberec  compucaic  m  iuam lcgicunam :  Eadem 

tcnctur 
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tettecillconfiBrre  coIt^redibuiluis,liabinceIlaco  (uccedatiurcVeteri: 
ii  ex  ceftamenco  tticcedac  iorc  Nouellarum,  vc  fupra  dixi.  lApu- 
tariaacentlibens  in  lcgicimain  debenc  quae  morce  patris  ad  eos  peruc- 
%ieroac,    vlcimo  ipiiustndicio  ets  reliSa  ^ni:  tc  Ipgau ,  donauoncs 
canOl  morcis»  fideiloromilla»  ca(as  milici^ :  non  tamen  prxlcgaca ,  vc 
oocactir  ad  tit.  C  de  inoffic  teft.  Vide  infra  in  1.  nlius>  24.  led  non 
^ices  per  contcacium  onKua  qn«  confemncur  ea.iropacari  in  le^ciroa> 
4c  eft  in  ea];pcnult Cite coOac.  Exemplom  edin  donacioneiimpliQ, 
•velincec  nitos,  qiwe  licctcooferacui;»  yciupra  didumeft»  noncamien-^ 
imputtfnrinlegitiinam,vcnot:ind.l.&4.  infici.  Pc^6didumdeoi^ 
ferenda  donacione  (implici,  merlP&  libecali,  noft  percinec  ad  donacio-.  «^*»»*- 
•  «em  ooerofaro';»  Vtl  fadam  obbenemerica acdpiencis  hf redis.  Htsc-^ 
enim  ab  eo  non  confercuc ,  dummodo  onus ,  Ufene  merita  &.caiilam 
donacionis  leQ  remunecacionis  probec  idonds  probacionibus,  non 
per  folam  confeflionemparentis  donatoris,  vc  poft  Accurlium  nocanc  * 
erottcs  Ih  d.  1 15.  C.idccollac..  Tilia  ver6n^iu  verlancar  m  opdcis 
fabrilibusy  vel  iq4aftrialibtis,parenci  exfaibicts>  Aoiuif  Iblis  officiaiibus 
Aiol^equialibus,  l.Si  non  (brtem,  $.libercus,  D.de  «ondiod.  Hf c  o*  . 
bicer,  queis^ad^iM  ficlMtjfi^et^ 
t;iCeyiuends,lirin^iifW  ^ 
«  Ineamtcaftacionem  egir,ctaxicqucnos  fentenc:»nofttae  )..i8.  ex  j^"^'^ 
qna  mulci,  aduerfus  ea  qux  d^ximus^pucat  donacionem  £mpli cem  lif -  ti^!^,^ 
ie£  fticoco  £iSam  int.*r  yiuos,.^  donacazio^hfredenon  conferci,  fed  fi'»^ 
praecipuain  c^aMuAe   adiadicari  vltra  porct^nctn  foam  hanpedicatH. 
f  cc^iisiiiliaflll^ii^  fedpmr 
patiem<empns  profittRefpOitdeittnic  ddtiationem  pncltimi  fadam  ^ 
liib  Ipecie  &  col6re  empcionis :  quoniamincec  pdMbnas  eiufinodi,  vel 
alias4>erlbnasprohibicas,id4iSpi(i%donare,acemere  fub  tiomine  alre- 
rius,  exLCilmhiirftacas,  D.de  dooacrincer  vif.& vx  vcplene  di^i  nd 
tic.  Cfi  quisalceri  v«lfibi.Sadsmonur,tde  hacdonacione^coocrariitn^ 
opinioneni  pluribns  lods  confirmatam  rednendam  efie ,  cdm  eriam) 
yfii  approbecu&-Nequeipfiobefthaftlexi8.qaia  de  tfotiacione  noa; 


n^uiciic.»fisdtant^  derebi^^iias  pacer fid>  hljjr  nomineipfienierac  ^'^  j 
dccradidccacrquo^te^oialmanaUnfihamtt^ 
ex.dc.Codicis^^f^4&ifl%veI  GbL  Ideo  in  fiuniliaB  ercifi:und«  iudicio , 
ea  n  on  veniisnc  in  diaifioaem  pacecnx  hcredicads ,  Ced  remanenc  in 
fikx  domittio.  Addeeam  de  prerio  rei  perpacrem  numeraco>  ceneri 
Itiis  coharredibus , n^robec  (cillud  pacri  reddidtfie ,  vel  alicer  (e  eo' 
pr4:rio'liberacam  docni  ad  Rdum  ric.  Si  quis  alceri*  veliibi.  Hoc 
ienrunoneric«|asconlug^:adIbladones  &  iitcerpreucionesfab-* 
ides  di^tdioffianc  U8.  noo  f epngnam  dtdf  L  .C.  de  coltac.  quo* 

.   t  ^  Pppp 


•  '    ,  y  I T.  c  o  d;    •  • 

niam  hsec  loquatur  de  fuccdlione  inttftatiin qoa tahtibi  fieba  olini 
colljcio.-rcd noftra L  i8.1r»quatur de  fucceflioii^  teflaci  in  qBaolimii6 
£ebac  collatio:  vel  in  noflra  I.18  fuifTc  iiiiam  eniancipata,qiisnoD  coa 
lert iic  donaca :  in«d.  1. 1).  coliat.  fuiffe  filiamfaiDiijas ,  .quf  confend  • 
dcbec,  vt  fui  hser^des  tenenonrsde  aitmcvtramqiieftgen]  eife  ex  yeted 
Digcilorum  Sc  Codicis  prddentiaqns  teftati  caufam  ab  inteftato  fe- 
paiac,  fiiiamfamiliasabemaQdpata»itf  colimonibus.  Et  tamen  ha:(* 
omnia  iure  Codids  atqtiantur  ic  confimdonrar ,  tc  /upra  di&um  efb 
^  quinimo  textus  legis  oftendic^eas  inceipcetauonfs  efieimagiiiaciast 
iJttm,  ^faresdoGeceillinuciies.  •  ^ 

Manec  igitor  donationem  (impKcemOfflniQoconferri,  neqoe  id" 
negari  per  noftrab  1. 18 .  quia  de  donation^  non  io()uitur»  fed  de  pacre  • 
quifiiifftt^nominefuQdumipfiacquinuic.  Quicafusexplicandus  eft 
'  cx  fcriptisihtit.  C.  Siquisalceiiveifibi,  vbi  qui  de  pecumafiiaeiiiic 
alteri,  &/em  ei  ctadit,eius  dofflinium  ipfi  acquirit,  faluis  huic  empcott 
a6bonii>iisdeprecij  rep9itione»nffifliepretium  cxpre(sc  ddkiauedc:  • 
Si  ve/6  noD  tradidicrem^fisdeiferaper^vfus  fit  vc  do^inus,  pr^fcnte, 
vel  iciente  A>cui«5nomine  comparauit,ita  vc  conflec  eum  iibieliuile 
iiibimagine  alieninominis,  puca  filia:,  vcinhacl.18.  Contrarinm  eiusinm 
, .  <//Viiw»ind^probaturrTuncresillafilixnonacquiritur,  fed  manet  in  . 
dominio  &  in  hxredicacc  pacris ,  ac  inter  eius    redcs  diuidicur.  Hi<; 
verus  facihfqbe  cA  cifus  ooflrx  legis  18.  in  quanon  difpucacur  de  col- 
lacionc,  nec  de  donacione  eius  fundi ,  ant?tim  paccr  donaffc  fih^  intel- 
li^acur      an ea  funduv conferac :  (ed  hoc  cancilhi  dicicur,  Sub  fili^ 
nomine,  fundum  ipfi  emptum  &  cradieum  ad  filiam  pecciiiere  ,  ac  idco*  • 
H    cum  pacris hxrcdicacenecmirccri,nccdiuidi.  #n  vcroprcciumfuiidi 

fucnta patreibinunicratum :  rurfusaniiludfilia' doifaucric: Icem  aa  . 
.   '  fihaidprcciumrcddcredcbcacfaftiqu^ftjocft.  Neque  ifta  hic.vllo 
njocip  tradanrtirjfcd  cancum  in  di^o cic.C.fi  quis  alccri  vel  fibi.Quod 
ft  patcr  Contrano  mdicio^  concrana  voluncacc  oflcndcric  (ibi  cancum  re 
croillc  lub  nominc  & imagmc fili^ ,  ncc  ei  rcm  comparafTe  auc  acquili- 
uifTc,  puta  i\  eam  rcm  vt  vcrus  dominus  pater  lcmpcr  pofredit ,  v  el  a- 
liccrid  palam  conccli^uscftrres  manetm  dommio  &  bonis  patriff 
acquc  inrcr  hxredcs  ipfmsdiuiditur,qua:  certa cft dccifio huiuslcgis 
18.  cumon  bcncfupcrfcribiturhoc  vuIgarcSumn:iaRum,/"///<e  nomtn<  , 
pAtcrcniens^jibx  dori<irc  cenjctur  ^  niji  de  contr.irio  a^^^arejt .  Hoc  cnim  fal- 
fum  cft,  Quod ijui  aifcri  emitytpji  donet  ^  mi\  exprelsc dicar  fc  dcnacjonis 
caufa  ipfi  cmcic,  vtnot.  in  I.Si  donacionis,  D.decontrah.  cmpt.  &:  di- 
^do  tic.Cod.Si  quisaltcri veliibi:  vclnlii cx ccrtiliij:|j|Smdidjs con^iec 
cnjcntem  altciijhoc  fccifte  vc  eidonarct.  ^  . 
I    Huc  ptrtinct  quarftio  de  parcnr^ui  fundum  a  rc»3T!cnari:m.,  poft  * 
icc  pit  £crccraj(ic  pcr  cedhibicion £  gentiiiCiam  X  coniangumcajxi. 
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Vt  ttltor  lcgitimus  (  vulgo  natMrxlis )  filij  impubcris ,  vcl  intetit  ^nuUa  fi^f^ 
plane  boAj  habencis:  ac  fundum  tllum  pacer  deinc^ps  poiledk  {emper 
'vc dominus^pr^rente & non contcadicencofilio , vet pM eum fnndii  ^ 
vendidit :  videri  eum  fundum  in  pactis  bonis  &  h^rc^cacerenvmfifli^ 
ncc  iilij  propriun  ciTe,  arg.huius  L  i8 .  vecC  Si/ton  pojieji,  %c  exMQ:^  ctr. 
Si  quis  alceri  vel  fibi^ud  fi  de  filijfiibilanciapacer  emcdl^  velemille 
pracfumacurjex  ed  qttodfilitts  bona  vcl  pecuniaq»habercc»ma¥ini^  fi 
pacer  ea  bona  cencac  U  regar,  arg.  legis,  fi  fiiij,  C  dc  doiia& 'inccr  vir.  . 
&  vxor.  Nodtti  ad  l  fi  ex  ea  C  &  rci  vindic.  Qupd  iure  ceccum  etta^ 
ciam  ia  emancipacis,  quorum  bonapacnnonacquduncur»  vcnec  bo- 
die  omnium  liberorum:  quarc  non  debeciiodie  hkatferri  illa  libero- 
fom  diftindio.  Eique  iencencicnonfimc  conccaria  quaenonnuUi* 

Sroferunc  Senttiuconfiilii»  cikiftd  fiium  cafimi  fingularcm  refiBreiida 
nc,  neq^prisr^ulas  gcnetalAcoiineUertfinccUigannir*M 
^ocetis aocafimi vlcimo loco (oipcum fupr i in yeoK^^Almi ftdefUij. 
•  Tiadancin  hacLiS.  DD. ^  Accncfio,  delibris^&  vefiibus  pcr  pa- ^^^^^ 
^em  fijio  comparacis,quod  explicacum  eft  in  L  ^.fupra  hoc  cic.  De  fiUo^^iJ^ 
eriam  pro  quo  pacer  fiimpti|p  fedcin  condliandis    celdMindis  nu;:^ 
pcij  s  euis ,  atque  ii^iupcialibins  donis;  quod  eam  impenfiun  fiUuAon 
conferacfiiis cohiii4^bas»jCXiarg.  legis  3.  f . vlt  D.demnncnb.  fic  ho^ 
norib.  SaUcecushic&ildij.  Demiicuo»  &  dcrebuspcraUquemdacis  5^!*^ 
^ccedtcisfiUpfikmiUasin  cauiam  (faidiorum,  Idirorum,  viarid  &  vefti*  fiAmmm, 
menci  >  fcribunchic  ceneri  pactpftt  ejc  1.  Maoedoniani»  Cui^lacedon» 
Inc^U$e  fi  fiUof.  profeilo  ex  voluncacepatris,  modentif^M  dEuse 
€redicttm^:mi^«cctiNii^>^ci^paccr  einondum  fiibucnicepocuifiec» 
yc^fdemiodsnocfital^dixi.  Anee^aomodoifitp^ftifiUocQV^ 
fefancur,fiipridiftumeft(acis.  *       '  '  > 

AIrcrapatshuittslegj[sx8.vnlcfim^cnsaBvnoexhdEred3>nsbonl : 


fide  fattos  pro  iutcedtcace  commmit,  tc  nondum  dioifi^ ,  ipfi  efle  ce«  ^^^^ 
*  pucandos: {edqoiaftioae?atchaEclexde[e6 agt  vel  negodorum  ge-  ih!^ 
ftorum>  vel  fiumUac  erdfi:nnd^.  Hoc  oft,fi  h^remcas  nohduip  ditti&  fic^ 
lueres  fiuniUx  erdfi^indariudido»  inhxredicacedittidendaiftam  im** 
penfimcon(eqaccnr:iedfihaecedtcaris  dtoifioiamfiidafic»necin  e» 
facio  pofica  eft  ilUas  impenfiE, quandoqoidemJampUds  agi  nequeae 
indiiti^fittftiUf  efd&nnd<^'iamfinico»  vcdidcuriiiLi.iioccic;  Supec! 
crica^crfi.^oriorum  geftoram  »  quia  hacfcs  p^  eamiftipcnfiun  ^aOlfc 
ttegorittmh(ccdicaris,  ISia^  Cde nceot.gef^  IncelUgcfismptts  fii^ 
ftofiiareficiendo,con(ccuando»  yel.&fendaidAc$,acqtte  R^ori^ 
.  Iif rci|Kicatis  communis  ^inditti^  ^  vocaris  prius  &  dennnliacis  alijs 
coltefedibitt;  maximfe  fi  h^cres  6i;lmpetifa,grauismomcnp  erac»  vei 
£bc  daoMPC  pcaawiicio  nonpQ^cetac  omtcri^^vc  infiribas  lccanfi» 
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•  TiT.  cod:   i 

v.f>'t'0ni  liarfedH^r^B.^txi^teiis prius  ▼ocacis,propter  regiiktii  iaris',  Quoi 
]7iiL'>n.'*  omntstan^it,  omftikt^deBetdmii^tkmJ^De vQoquoque,  D.  d^eiudic 
«  San^atsidienAi  hxredicafium,  velqifiduisa]iuilqu6dh(r9in^^ 
^uni  rolocfie  co^us  eftiid  ipH  oflwino  te^ucandttoi  eft*  ^ 
Mt^imusinttSbttu  D^diuiduis&indiuiduis.  Atqnehic  nota  exi 
Hisconfequenter»#.<timptunijD.hoctichaere^  vfutasdeberi  eins 
pecuniae  quamiHepBO  hxnditatecommnQideinoitlUa  coaduspr^fli- 
Vfie  mi.         vrgente  necelGtate  impendic  Idem  iuiis  eft    quid    vno  eae 
utredif,  hccedibus  (bhittun,  pc^fHtum»  ^um ve  fiient  ob  vitarhiam  poenam 
^si"^  legiscommiflbns Veladdkftionisio diem: veiob poenam i di^fundo 
2>.X«/»«  promiilam»  vd  grauiores  vfurasecitawdas^flgmaxim^fires  indiuidna 
m>  dequc  pro  parce  poflk  expediri :  quo  pecdnet  ilhid :  H^ns  qui 
s  frdiimt^  h^fidititrmm  i  defundo  fub  -^^idiclDiie ,  legc  aliqua ,  vel  mb 
pado  desetrbuoidendo  venditttmredhibuic  &  redemiciig^a  diaa 
'ledhibiponi  coinlcutai»Hoc  pbedium  alijs  cohaBced9>ttS  conferre  ^ 
«ommttnicar  edebece»  oblacoab  eis  pretio  pro  portionibus  fiacredita^ 
rijs :  quantttmuis  pcaeteciecic  dies  rfdhihicionis,  exl  vlc!l.  qoacuoi^ 
U.dclcg.%  ^ 


LEX  19. 


I  h^edum  vnus  quid&bripaecic^expilaiiericdch^reditate» 
^ecur  vci  ^tiptum  eft in  u^.  inpnL  Si  quid  palam  ^uafi 

 tao  iur^coeperic  Sc  abflulenc  dereottsh^redicai^ijs ,  hoc  pne- 

f lilf       coh^redibtts  {iiisin  dittidendahaeredicace,  nam  pr^ftadonespec*. 

(bnales  in  hoc  ttdicium  veniunt;  Ai^  vec6  ittijs  h^tedibiisinaidl  6C 
ifir  f»    opponencibus ,  poffic  vmts  fibi  in  viiis  {iios  neceilatMM  {tmicre  tes 
.  qiia(dadch^redicaccpto(itapottioaeh(tedit^iajvelticiligila^gna, 
kpides,  aliifuenuceflMU,ag  fifflilia,  ideinpecmttcens  vc&danccon;re< 
des,  quoniam  vnus  ex  ibdjs  poteft  inuidsalijs],. vdre  commttni ad 
vfum  deftt^acum ,  vc  notacQt  in  l  Sabinos ,  D.  commont  diiiid.l.  Ne« 
mo,  l.Mefito ,  IX  pto  fodo.  Hoc  pnideos  Ittdex  fecundiim  porfona^ 
nim  /cempotis  &  retum  qoalitatcm  flemodimi,  vane  conftkuec,  ac 
modcfttt&,ttone£ftts^pecimccerciddcbebifc  Quodadfni£bisretim 
h^rcdicadard  percinec»  ii  protclacor  longi^  diuifio  fi^redicads  ytc  in* 
cerim  pro  fhidibut  p2rdpiendis  pugnent  h^rcdes ,  ponccuth^rcdicas 
penoifcqu eftros  cx  iurje  duili  Sc  vftt.  Pr^cerea  in  hac  1. 19,  fi  h^tes 4e- 
cenotes  fedc  tes.fl^edicatias ,  &^amnttm  haetcdicad  inculedc,  hoc 
&rdrcceiicbicur(iiiStbnhaeredibus.  Qu6dft.ancemorcem  ceflai(»rt% 
hi^redum  vttas>lpetacas  ic  Pr^fumptm^  vtdimty  pecun  iamDacris  refq^ 
alias  iiibccaxette,  lofedc,  mal^  cooiiimpietic,  hoc  pcaefflkeddicque 
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{uis  coh^rcdibus  patrc  dcfudo,exLSiquis  vXon#C.  i.D.dcfiiftis.  i. 
D.  dcpnuadsdelid.  Pr^terquamm  moiiids  flcleoibaSyiiixtapcrrQ. 
lurum  &c  famili^  qualicaccm.  Salicet;  in  U3;-iiic      ^  * 

LEX  20w 

V  M  hxrcdum  vnus  vendiditrero  h^reditariam  totam,  vcluti 
communcm  &^xrcditariam:  cius  reipretium  coh^rcdes  ab 
cononpccuntiudicio  famiHx  crcifcund^,  quia  ncc  ijps  ^•^f'^J^ 
phushsercditanacft,  nccpretiumeftlocorcll.venditorD.de  harrA!.  "  • 
vel  a£t.  vedita.  Itaquc  vel  cohjrcs  altcr  eitnandauijvt  vcndcrcc,tunc 
agccur  mandati:  vclei  mandatum  nullum  dcdit,tuncagetnegotio* 
rum  gcftoi:um,ncmpclidixcritf<vatamhabcr«fiuiu(modivcnditio-  .  ** 
nenrf coharrcdc  fadam .  neque  obftat  quod  i^ftus  nomine  {^^3.  non  ' 
fuccic,  ficvulgodicacur, /nifw«wo»/70j[Jf/;4^m,  quodnoftronomine  ^*^^^ 
gcftum  non  cft :  nam  quod  hatres  vnus  fftcit,  totihzreditati  gcrcrc  &  ^^a,^  dJ* 
acauircre  intelligitur,  potcftquc  ab  ali js  coharrcdtbus  tatumhabcri.  "^•'•^'A 
.OTdc  ad  hunctcxtumliccrc  ctiam  coha:rcdi  agcrc  in  rcm^pro  partc      '  . 
^cjjninij  quod  habcc  in  rcalicnatapcr  cohxrcdcm.*  quam  ille  partlrm 

•  vindicabic  &:  auocab^t  ab  cmptore ,  pcr  rcgulam  iuris  qua  Ibcius ,  vd     •  • 
cohxrcs  rcm  communcm  vcndens,  non  facit  praciudicium  focio ,  vd 
coharredi,  l.i.  &  I.4.  C.  dc  comm.rcr.  alitnat.  cxtra  quam  in  frugibus 
&alijis  limikbus  venumexpoficis,qu^ab  vnoexfocijs  vendipoirunr>  . 
vt  notatur  in  ISabinus,  D  .communi  diuid.  quia  feruando  fcruafiipc^ 
queunt,  e4fquc  vcndt  vd  necclfariuip ,  vcl  vtiffc  eft,  arg.  lcgis  j.  u^dh 
iniHtSr.  &  l.Cdm tabemam ,  D.  dc pigno r.^xcipc  ctiam  nift  tes  fit  * 
aIieo^y>oftca  ccdat,  &  in  diuifionc  addicatur  hxrcdi  qui  cam  vcndi^ 
detat^uncenim  conualefcitin  totum  vMiditio.  £t  quo  cafu  hzc  ven^ 

^tdo  ab  alijs  hactedibus  rcprobari  ncqucac>  rcgrcflus  cis  crit  cbilcf*  ^ 
venditorem  iftum  coha:redcm  vt  pretium  toi  przftct,  velconucntuflfl 
li hocj diganc  alij  hxrcdes ,  vel  etiam  iuftum  &  a  pcritis  seftimaadttfn^ 
•fivilioriprctio,nonbonafidercsabhacrcdevei]^itafitl  y  • '  * 
>f^  «Hadet)us  de  hacrcd  c  qui  rcm  v  endidit  vt  hzrcditariam  &  cotvOKSf 

•  IBsm,  Aitcraparsk«s«ftdchacrcdumvnoquirCmh^teditarAimcotl 

^endidic  vcluti  iflKfibique  foh  propriato :  contrahunf/»^^*"^''*  .  " 
ercticundar,  nccmandaci,  nccnegotiorum  gcftt)rur»  iftioalf^ibaBr^» 

•  tdibusdatur ,  fed  agcnt  ill  i  petitione  h:^recLta*«>  >  L  «.'fiC-tb^O' tit.  Djfi 

haored,  pet.  nam  co  fa6to,iIIe  harrcs  ^ftM*  fe  «iottinum  atqu  e  hae» . 
ffedemudt64idc,ncgatquealibsh4ei:cdesacdoimnoseiusrei!'Vhde    '  '4 
ipficontialenmagcntpet^ddnehsi^^Mytt^^  J 
'  .^fis  exhibea(':fl&;CeftiKiKis,  vcl  prcdnsn  eili^^i  qiiiiliMo  |ta^<^^ 
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•  TJT.  COD. 

Yendicam  pra  pordoiiibiis  rois  vindicsibinu: ,  an&f6ncqiie  emptoc^ 
vc<ludmtts.  Q^6d^iimalintracamhabecevendictoitem^«getttadia. 

*  ne negociocun^  spftocom>  non  quidem  direfti»nam  his  non  eft )iego-> 
tittm^ftQmyiisa  ycili  flerubfidiacii.  Ver^enim  (cribQnc  Incerpceces 

•  in  gotis  ;J>^liodccarem  admeperdnencem»licec  nonmeo  nomine 
geftum  poiTeme  tacum  habece,  ficpcedum  a  geftore  con(eqtti'a6done 
Sibfidiaria  8e.vtiKiextatione  ^qttitads>in  1.  Si  &  me  &  Ticittm^D.de 
-xeb.cred.  Nammeom  eflc vidccur qttodex rftnca illc habiyr,  vcdisu* 

\  mttsiiLiMacer>C.d^;reivmdicaiL 

L  •  •      L  E  X- 


]>«^i^  II^OI  ^ >  c  1 1 1  Eqgi  poceft  ex  Ve-  C.iaqaib.cattfis  ce(!afrfongi  tep, 
i^rHtt  ^^MM  P^f ^^"P^        hfcedmn  vnns  cehvic,  diuque  poftedicAm« 
M«a^%«  'mWy  pJiihm^ioruttm  bfcedicadttmcOmmunemyfaoccaccerisco-» 
fMbAi.  haeredibus  ignorandbus»  necconienticncibt^  vcpenes  Seiumrema* 
.  'njerec»  £x  diucini  poftcflionc  Pamphili  Setus  diccbac  doounam  CdE^ 
€tum  pemrrucapioncm,'qtt]a  in  ia.cabulis  res  mobilis  anno  vfticapiS». 
fSXmH  ^*^*^  CodidS-CcienniOx  ac  mulco  magis  longo  tcrapore  decem  annQ|us 
diccbacqne Seius Cc vc hf cedem  polTedifle U  vfucepifrc,  titulo Pronf  < 
fede,pEf  rcncd»u$  £c  videncibus  alijs  h^edibus.  lili  vcr6  in  coniladuno 
.  vrgcchftcnonpertinere vruespionempCQhzredc^ vc cxcradatu ciu» 
Ciculi conftac:  cQmiciccccttmleruapinoncflefibiproprium  pro  roti* 
d(^d  hgreditarium  &  communcm,coh2redibu&fliis  idiieU:iedbus« 
^i^^tinobremdcficiente  citulo  ^  bonaficle.Scium  non  vrucepifTe  nec 
*  tt^copijinccdeccnniipflfleflione  vicioia.  vtcflm  tit.  Cod.  de^ftefcd, 
longi  cemp.  lo.annor.  Tdcp  Seium  cogi  adcxhibcndum  fcr^m  vc 
diuidacur^icilicet  vtili  (altem  iudido  familix  erci(cundz^ve/  ^ffialin^ 
iiudido  communidiuidundo^  quoniam  hxrcditasiam  diui&fuerit,  vt 
iDocin  Li.hoedc'  A^io  attcemuunilisecffdicttndx,  vcl  commanrdiui> 
/iaiMiDrCoUicuracprzfcdbituf rancibipercempuslongi^ri^^   n  ^o.an. 
.  .Mnm^dl.3.  C.in  quib.cauC  ccfliic longjtemp.ptatiaipc.  In  ^cdeigi*  * 
?topo$ca>(inguS  hsredcshanrediariafrfliaspordoncsinco  icruo- 
babebia%i^  fiueab  intcibtofucceflcrjac^ue  cx  te^nentc^  fiue  edant 
•      (cftacof  i&ip  (erno^pordones  ccrcas  hxredibusflb  afllgnauerir  auc 
pr^eganffinCyVC  <&^ximusinl.ai.  hpccic.  Qud  pccSMnchuitts  lcgisM» 
•Vkimahatc  ^ecba^  s  ed  *n  t^fmrtkimipigutAs,  &c. 

Qupddiximusa6lioiieiiicmmunidiaidand(^&fiuByi^ 
tSZhn  dj^finiri  &  prffcribi  tancQrarlongillimo  tcrapore  jo.  annorum  fi«  acci- 
trimi*t»i  pi  debec.  Interitbdos&eocifiNrccsrciJcoqiunis,  &intcrcoh^redes,  & 

P^^-.y^iqdimfan  cemanfctic  pem  vnttm  e36ibqi>vclfc£cedibttS»proi 
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ciusiliuiiione^aSuci-ruscumcornpetitadiococtcrishsrcdibus  vfcjuc . 
adannos^o.Iflis  vrdclicccnonpoiridcntibuseadaturadiocontialb- .    #  ' 
cium  vcl  coha:redemquiroIusprorolidotcnctremcommuncm&in-  ^ 
<iiuilam.Hocpfl:  quod  IntcnarctcspoflAccurlium  iii  l.pcnuit  C.com- 
rnuni  diuid.  obfcure  tradui^ttionqpn  tamihar  crcifc.  &  cofbmuni  di-  ^ 

^  uidundo,  vfqucad^o,  annoscompcterenonpoflidcnti:  non  ita  cflc  ^ 
cumomncsha*redes  poiTldcntharreditadsportionesdiuifas,  &ficto- 
tam  [h^rcdicatem  fingulipro  diuiro  IP^ro  partibus  tencnt  linc  vll# 
placito  diuifionis.-quafi  tacito  pado h^reditatem  tctam intcr fc  djuifc-       '  , 
rmt :  in  coquc  ftatu  per  dcccm  annos  continuos  vltro,  qiiictc  &  fino 
Ltcpcrmanfcrint:  vulc  Accurfius  tacicum  pa<Sbum  diuilionis  cx  illo,'  'i 
dcccnnij  (ilcntio  &:  vfu pr^ fumi,  &pcr'illud  dcyiceps  excludi  a£tio-       ^  ^ 
ncm &iudicium  famili^ercikundf,  vcl  comilnidiuidudo  vtairBald,  ^  .  ^ 

inl,  vJc.G.  hoctit.  Qu,amuisciopinjonircpugnctapcrtcdidaI.  3.C  , 
in  quib.  cauf  cclT  long.  tcmporis  prf(cript.        gcneralitcr  confk- 
tuicadionifamili^crcifcuild^&communidiuidundonon  pr^fcribi 

,  longotcmpore  deccmannorum,  fedlongiflimotcmporc^o.annoriL      •      '  * 
Nec  diftingiiitan  vnush<;rcdum,an  plures  quid  dchaercditate  pofli-  •  **^ 
dcanr.  Dc  qub  tiiulus  cll in  collcdtionc dccretorum Papi  lib  i2.Qua^^  ■ 
refupradidaopinioAccur/ij&Interprctum  vixtutaerit,nifipr£icrca,  ^ 
fuccurrantalia  mdici^ceita,  cxquibus  ccrto  conflciatur  &  prffuma-  ^  , 
turcoh^redes  vltroac  fcicntcs  in  cam  diuifioncm  ta^tamconicnfifle  "         .  '*  : 
camquc  firmaflcpejcontinuam  deccm  annorum  pofreflion^,  Dici- '  , 
iBus pr^fumi  tacitam  diumonem,  quia  cx  lure auiJi  morcs  pr^cipiunc*  • 
diurinam poiieffionem  finc  ticulo  non  procederead  vfucapioncm:  -^*' 

^^5H'*^"P^°^"^^"^^9  ^  pcrmixrim  fine  vlla  diuifionc,  coh^redes  sii» 
tocamh^rcdit^cem  communiterpofledcfincpcrcrigmcaannos? 
tac  Accurfius  non  poflc  amplius  agi  adionc  famili^  ercifcund^,ac  diui-  h^lZl 
fionianjphuslocumno  cfle,quoniamdida  lcx^.C^inquib.cau.  cefll/^ri.^^ 
long.  cemp. prarfcr.  dicic  cam  colli  criginuannis.    Hoc nobputoad-  ""'^ 
mittendum.Namconcranacuramefl,  vt  in  conamunione,  hoceftin 
difieniione  &rixa  pcrpetuo  mancrc  tencacur  (bcij  &cob2credes:  vnde  * 
liecpadovllo,neceriamexprcnbconfcnfuid  cfHci poflct,  1.  in  hoc» 
D.  comni.  diuid.tnulco  minus  tacito'&  fido Vcl  prxfumpco  pcr  fiien-.  ^ 
dttm  prxlcriprionum.  facicqutficx  i.  C.  quando  &  quibus  quatta  pat s  ^ 
deb.lib.io.  C.  Venim  eibcnim  confti.  PJatonicos  ccecerofque  aotet' 
^xiilifiibulltorc^,communioQemrerum  enfhium  cfle  contni*nariiv 
tam.  &  nulla  prasicriptione,  nullaconuenttonc  dcfendi  veHndici  po£  « 
fet.  H^c  diija&ac  depra:fcri^cione  haeredicacts'&  rerumhxreditaria- 
riaruro  incer  ipfos  harredcs.  Diueriitm  erit  fi  in tec  'cxtraneo;s.  Tnnc> 
CQsmobcinenci^ra^fuctpionam  cnennij'&  deccimij  cun^^culo  U 
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CIT.  COD.  • 
b6na  iidc>  iiecnoajo.vel^oannocuinvc  eftinintftulis  dc  prxfctL. 
pcionib.  C.dc  infticuc.      «4.  di^B^tlis»  vkimfiAocb  tca£^ 

LEX  ,5     -  .  « 


•Xhaclege  vulgacif regulacolUgintf  («ivi  qm  defimitihxTcdi'' 
\  caci  renttnciac,"non con&rt  iaii^reditacem  repudiacam ,  nec 


crcdicoribushaercdMils  tealiis  haeredibus  refttcuic  ea  c^use 
iibi  per  dcfun£him  dottac&(u(&funt,  Obregulam  iuris»  Nemoconjcrty 
ntfi  prohande  fe9erat,Qmdmkmotes  hoc  rciidttnc,iubentq^ue  euin  qui 
.  repudiac>  refticuere  qttod^  defiimfto  habuit.  Mos^  feudi^  vc  folec 
non  c  iurc  prbfedu%.adhan^legem  15.  exceptio  eft  ^quijfrimain  Au* 
,  xctkt,vndejipArem  snfiiCe,  C.  de  inofiiciofb' ctft.  Ni(ir  in  iftum  hsre-  ^ 
'  demimmodiqisdonationes^  velprj;iegaca,  defun£tos  contuknt  fu-* 
|ifamodum  legitimuinfin  necem  kgicimg  aliis  h^redibus  debicar,  ac  in, 
nandem  eredicorum.*  quacafuyh^  donadenes  ^  pnckgaca^cuoca^ur 
lionin  totum.  fedeatenns  quatenusminuunt  legitimam  cccerorum . 
lueredum ,  quacenus  eft  fcaus ,  Cc  dolns  in  re ,  vt  colligicur  ex  cicpod.. 

inolfic  donat.  Quod  perdnet  ad  filias ,  quz  iiftmodica  dote  con- 
centfrennimciaiitptcern^hsredicaci  vtriipridlximiiscap..de  repud.. 
h  ;ced.viuen€is.Him]slegis  i|.rpecies  eft  de  Titio,cuittsj>acer  pnmum' 
obiit,  ddilde  Ti|ij  auus  deceifit:  l*itius  pocevit  aui  fucceflionem  ref^ 
fuerc  a^biabauo.  veiaPatredonata,quxiKa,  retinere.QiiidfiTiti> 
^er  Caiusafiiopatre»quieftauusTicij>qiic{]ca  habueric,  ac  Tittus. 
Caij  pacns  hsmditatem  adierit,  Dcinde  aui  poft*defun^  bona  repiK 
dier.  an>Titius  eapatri  donata^  reftituatnui  hcredibus ,  NecMtt- 
qdam.'  Quia  nec  pater  {hus^viuens  ac  repudians  reftjtueret  ,  h^.. 
25.  Perconctarium  fi  in  eademrpecicTitiuspatris  prannortui  hxce* 
dnaceabftineat,  ^auip^ft  de£undihau:editatemadeat,  jUe  cttnferec: 
flonaapatn^vcdixuaQsiBi.iS.. 
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LEX  14.  COD.  FAMIL.  ERCISC 

Filim.cjuefn  hAbentemfimium.fonionemh^tiikuUffNml^ 
ixm  xiijs  fub  conditione  verhis  precArijs  rejlituerefimxk  tefUior  ipofi  ems  com- 
ditwnis  euentum  y  hitred$tArtcipArtepr^ijinquart€rmo9i4retettti:C€mpe>u 
fitto prjttereA i^t^od  i cohtredtbus  vice mutua percepit ;  ^  fi qmddeefl ,  injup" 
plementHm  deduSlo,  quod4C^erisi»eoJimdofitlmtur,fuprA^uart4mh4hens, 
redderecompelhtur, 

c  conftitucio  vaUc  obfcura,  &  Glo(fislntcrpretumcon-  k 
iuU  trattat  de  cxecutione  fidcicomtnifli,  8£  de  diuidcndis  rc-  j^^^.^ 
ous  ha*redicarijs  intcrhafredem iulTum  a tcftatorc cohjBicdi-  t(.Wf« 
bus  rms portionem  fuam  refluucrc,  &  ipfosha:rcdesfidcicommifla-  «^?'^^"»- 
rios  quibus  fit  rcftitutio :  tum  de  lurc  &  rationc  quartae  TrcbclJjanicae  lTte«m#/ 
qua^cxrcbushxrcditarijs  fumcndaeft,  dandaqucgrauato.  Hmcdif^ 
putatio ,  quid  &  quantum  in  quartara  Trcbcllianicam  ,  inftituto  & 
grauaco  harrediimpucari  debeat  cxijs  qu^a  dcfundko  pcrcepir.  Ifle 
locusfictaperriorcxrcguUs  fequentibus.  Primo  fideicommiflbruni 
origo  &authoritas  fcribitur  intic.  IniHtucionum  de  fideicommiflar. 
h^rcditatibus.  Et  fideicommifla  non  fiunc  verbis  ciuilibus  fcu  diredis 
II.  tabularuro;  fedfiuntvcrbisprccarijs,ciimteftator  rogat  &  implo- 
rac  fidem  hxredis  vt  quid  pr^ftecaucrefl;icuacalicui,§.  vk.Inflrit.  de 
fiBg.rebiisperfideicoin.  reiidt.  SicintioftmLverbaprbcariafideicom. 
miSuaiiigmficanc;  SecundlofideicommKrumcfl,  vcj^l^crtcttlare,  vel  rtimwm» 
vniuerialc:  RardculacediQCurquo  res  fpecialis  &fin^ii)aris,  mobilis,  "fjl^l^ 
aiicimmobitis  ab  iuerede  alicui  refticuendaeft>  iu  dc.  De  flngulis  rcb. 
per  fidetcom,  reH£^.lib.£.  InlHc.  Hicque  fideicdmifiaritts  particularis, 
eft  loco  legacarij,  edque  tancdm  fidcicommilla  exaequata  umc  lcgatis,  < 
'  Lf.  0.deieg.i.  Exeo  fideicommiflb  parciculari,ha:rcsquartam  Trc- 
belltanicainnoadecraiuc,  vccenlec  vulgus  rncecprecttm*contral.ex 
flngulis,  lnftic.de  fideicommi£(ar.  Iifre£c  Eilmqttc  locam  illi  acci- 
ciunc  de  fidddia  cancum  qox  dcciahicur  de  legacis  imraodicis^  &  inof. 
nciofis,quareid  fideicommifium  ad  noHcam  lc;gem  i^Jtion  percincrer. 
Vniu9F£defid^commiffiimappcllancqno.cotahsredtta^  refticuenda  vm»trau 
eil,  vcl  qubtaporcio  hmdicacis,f(^ttiuzis  &  gcneriii,*YCin  iure  loqui-  fZifm^ , 
snuc:  ac  ^ttcsfide  fideicommiflimi  vari^  fic:  nam  vd  ceftacor  ira  '^'^* 
dixit:    Tkms  f^^res  eflo,  Rogo  Tkmm  hgredem  vt  portionem  hiereditatis, 
fe»  portionem  hereditmm  r^htiutt  Sm,  vel  ica  dixic ,  Rogo  Titium , 
w  portionm  Soio  reftitiut :  quod  ieri  idem  eft  acfi  dicerec ;  Jlogo  vt . 
jfsicquidTiaii^z  mekihwt»  hoc|eifticua^Scio»  vccoUigicur  cx  cexcu 
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GlofL  'V;is  Cftmvirum,C,de  fiMcom.  iegis  5.&legis  i8.  D.adTre^ 
belL  Quv  ^ecies  MfbTui^  vaUe  difiehiiic«  vrio  fcquendbus  inaiit- 
fefhiineric. 

F'./»r««.      T^nib  tideiconimidiifn  vel ttptcffiatcSi  verbis  precarijs  1k  d>[e 
m!);^^!!^  ^nis  fideicommiiibniin^  vc eft  in  1  v!c.  Infl.  deHng.  rcb.  per fiddcom, 
p  "  "(w  cel.  vd  cadcum  eft  quod  ex  mence ceibcoris  colligicor magis  qu^ ex 
Tuca^  ver^is :  per  incerptecacionem  prudeocum  &  alias  coniedutaSy  vc  i^pe 
non  valenc  iuredire^o,  valencturefiddcommiiC,  c^  defidc 
ire^a  volunras,  vet  eciam  folemnis  in  vldma  voJunuce.  Eiusexem* 
O-me  t«.  pla  fun c  infinica  m  bbris  noftris.    Quarcd>  omnes  quibus  aliquid  te* 
^dltiJa»  ftamencorelinquirurfiddcommi(Ibgrauaripo(ninr,vcreflicuanc  vd 
fU^,  cocum,  V cl  parcem  fbldm  eius  quod accepcrinc  s  fiue  iure  inftirucionis, 
fiueiurclcgatij&ciculo  nngulariande  vulgaca  tcguh,Quemno»l9mt»rot 
frMugrenonpoffmm^  l  Cum  filiofamilias,  D  .dele^.i.  quod  vari^  ccadanc 
wUiiemm'  incerpreces.   Quinc6,  fideicommiffiim  vel  ficpur^  &  fimplidcec  abu 
m^m»    fqti^     ^  condicione,  hoc  modo » Tium  h^eres  <p :  Rogo  te  Titi^  wdm 
fr*j«^.  prxmwff»  h^reiitttem  sdieris,  creueris,  hMnc  Titio  r^ftauUy  in  hoc  ca(n  pucat 
Tirium  filium  vnam  cancuin  quaccam  decrahere :  vel  fiddcommiilum 
im  Hm.  fic  in  diei|),  cibn  poft  cercum  cempus  h^res  pi^cipicur  h^redicacem  re- 
(licuere,  vc in  1.3.  D.de  vfur.  Fic eciam  fiib  condirione  auc cafiiali»  piic4 
1*^*^  fi  fine  liberis  decederic,  fi  vxori  fiiperftes  erii^  8c  fimilia :  vel  pocellaci- 
uk,  vduci  fi  quidh^res  feceric»  non  feceric :  auc  mixci»  veluo  fi  Tmus 
Sdam  duxeric:  aduenicnceaucemcondiciooediesfiddcommiifi  ce- 
dere  didcur,i«lc-G.de  ijs  qui^te  aperccabul.  Huiu^modi  fiddcom- 
mifiimi  ad  noi)|pivn  1. 24;  percincc»  Vulgo  putanc  filium.  eo  fiddcom- 
miflb  grauacumdoasquarcas^lecrahere»  vcinfri^cemns: 
$»evemi-     ^^^^  ^arie  cradatur  faocloco  de  ijs  qua:  veniunc  in  fideicommiA 
Mtmre-  £  refticucionem>  vel  quar  refticuat  haeres fideicommifiario,  An  quid- 
^ti/J^lm  ^"^^  ^  defunfto  V  fquam  habuic  ex  qudtcunque  cau^:  An  verb  qu ^  cx 
L^L"*  cdbmenco  defundi  ibli^m  habuic?  aii  ecia  ea  qu^  excra  aulam  cdlHt 
fficnri  naAu^eft^defunftQ:an  qu^iurecanciim  infticuriontsvelhf- 
r-cdicaris:  anqua^exiure&ciculofingulari  vc  leeari,  prxlegari,  dona. 
DtUtM tA  rionis & doris.  Capicaucem hsrres ,ac debonis  defun^^  quid.habec 
c  V  rc'r4.  extracaofam  ceftamenri,non  ex  tcftamento  fcd  ex  alia  cattia>  vdiici  ex 
donarioneincer  viuos»  ex  cauia  docts,vei  donacionis  p|ppter  nuptias» 
Denique  non  exteibuneaco^neque  cx  tit.  hxreditario:  Quamob* 
remhccreonercc  hxces,  quamiiis  dcfun6ti  h^reditacempofteare* 
iicerec:lftaver6non  veniuntin  fidcicommi(rum,eaquefibiprxcipua 
recinech^res,nequere{liruirficlcicommi(rario,  l.fequcns  68.  D.  de 
leg.  t.  i^erfiliami4.D.adFalcid.Nin  tcfbtornominatim  hxredi 
pTcC^eric  vccuoAa  wfUcuac  quz  ab  ipfo habuic»  d.  t  fequeos  in  £ne. 
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Autcapith^resexteftamento&iudicio  vlcimo  dcfundiratqucid  du  '* 
plicirerficNamautcapitiure  tantum  infticutionis,  fcu  iKcrcdicaiio  '^^***""***' 
titulo  &  tanquam  hxrcs  :  quo  cafu  refticuit  fidcicommiiraiio  poicio-  fv/zWo 
nemillamharicditariam  quamc^  ccftamcnco  nattus  eft,  porcioncm  vmmriaU. 
ha:rcdicatis,  vtcft  in  noftral.  fiiius      coh^crcdi  §.  cufilia:  D.  dc  vulg. 
fubditut.  aut  cx  tclljmcnco  &  mdicio  vlcimo  dctundi  capic  ha:res  no  i^'^  '» 
jure  &  titulo  vniucrrali  vcl  hxrcdicario,  fcd  lurc  &:  ciculo  cantum  hn-  Jija^ 
gularinon  vthxresrcxcmplumeftinlcgatis  &pr.tlcgaris,&:  donatio- 
nibuscau(amorcis,quxIcgatis  acquiparantur ,  cum  tcfl.itor  iubcc  vt 
prxtcrporcioncm  hxrcdirariam  harrcs  legatuaccipiat  vcl  aliquidpr^- 
Cipiac  dc  bonis  teflacoris.  dicuncurprxlegaca  Sc  pra:cepcioncs,qua:  ca- 
puincur  non  lure  hxrcdicario  fcdparciculari(vt  aiunc  ;quapropccrea 
hxres  rccincbic,Iicct  omiccac  &  repudiet  harreditatc:  vcl in  faiinliacr- 
cilcunda,  hxcnonconfcrct  fuiscohxrcdibus,  rcdpr^-cipuahabebit  v]- 
tra  porcioncm  hxredirariam,  vt  fupra  diximus  in  1. 14, 6i  1. 18.  hoc  tit. 

Hicvero  dinidcnt  inccprcccs,  an  ifta  qux  ticulo  &:  iurc  {inguhri 
Kxrcs  habcc  cx  c^ftamcnto  &  iudicio  vlcinio  dcfilch,  vcnianc  in  fidci-  v^iHntM 
fommilTum,&  refticuantur  fidcicommiiTariOjVt  funtprxlcgaca&  pr^-j^jjlj^"*''^ 
ccpciones.  Dillidcnc  mquain  proptcrl.3.    quidam,cuml.  m  fidcico- 
nnftariam  §.  vic.  D.ad  S.C.  Trcbcl.  I.in  quarcam  D.adl.  falcid,  cum 
alus  limilibus.  vctcrcs  fntcrprcrcs  vulgo  diftmgunt,y/  priort  loco  fi- 
'  dcicommmifiuii*  fucnc  hxrcdi  mandatum,  &poftcaeidcm  quidprx- 
lcgacum  ficadcfu£lo:  hufmodi  prxlcgarum  non  contineri  fidcicom- 
'miiro,fed  porcionem  rajicum  hxrcditariam  in  qua  hxres  infticucus  cft, 
quafi  dc  ca  foLi  fidcicommiftum  incclligi  cancum  poiric,non  dc  fcqutci 
prxlcgacoquodnondumcrat,  Bart.&c^ccrimd.l.5.§.quidam.  Sivc-  * 
ro  pr^iegatum  ccftaroi  hxrcdi  prius  dcderit,  &:  pofrca  cius  fidci  com- 
mifcrit  vc]Seio  h^rcdirarcm  reflitiiat,putancfidcicommiirum  com- 
prchcndcrcomniapr^xcdcntia, &pr^Icgatum  prius  fadum,  Accurf, 
&aljjinl  Cum  virum,C.dcfidcicom.&ind.«.quid.im.  Akera  di- 
ftindio per aliosadbibecurhocmodo  :  ^/tc/^Jfordixerit,  i?<gor/fw#»» 
lurrcdcm  vt portioncm  fuam  hxreditariam  Mxuio  rcftituat, Porf/one' 
hdreditMtisin  nq^ra  1. 14.  tunc  co  fidcicommiflb  prxlcgata  non  conti- 
ll£ri,  ncc  r4ftituifideicommiflario,quia  funt  extra  portioncm  hf  redi- 
tariara>i.SiTitius,99.  D.delcg:^.  Si  vcrotcftatordixcritgencralicei, 
JRogottlmm  VE  portioncm  Scio  rcftituas,  tunc  Icgara  &  prxccptioncs 
conrincntor  eo  fidcicammiflb,  dcbciKqucreftitui ,  quia  gencralis  ap^, 
pcflatio  pof cionis  continct  omnia  qu^  tcftacor  vltimo  iudicio  rcliqti/F  ' 
hxxt^i d.hj:  S.qttidam, D.ad S. C.  Treb.  Quo  fcnfu arcipinnt  lcgcm 

pr«eccpcf(mc$  uixpuran  vii^cntiir  in  quarcam  Trcbellianicam  qu^  cx 

•         '  '  I 

L  kju,^  jd  by  CjOOgle 


L.  FILIVS  QVEM, 
fidcicommilTo  dctrahitur.  Imputarc  &:  dcduccrc  in  rflTc^lu  &reip/a,^ 
•  nihil  aIiudcfi:quamrolucre&:  rclHtucrc.  HocctiamdLKcrantvctcrcs 
Intcrprctcsin  d.l.  Cum  virum,  C.defidcicom, 
i>  mJoi»  I^^'""»  ^^^^  ^f'^ ,  imo  magis  idem ,  fi  tcftator  dixit ,  Qntcquid h^res  de 
meis  Iwnis  hjibucrit^  id rcftttmt  Septitio :  Tunc  enim  quiucumque  cx  qua- 
libctcaulaconfccucus  cftadchmdio,  vcniunt  in  hdcicommjfli  rcfli- 
tutioncm ,  prxlcgara,  prfccptiones,  donationes  caufl  mortis,  quas^ 
lcgatisarquipaiantur,  d.l,  Cura  vifum.  Nonnullifubtilius  tentant ,  fi 
h^rcs  fidcicommido  grauatus  aliquid  capcrc  &  pcrciperc  iuflus  eft  dc 
rcbus  hcrcdiraiijs,  hoc  totum  vcnircin  hdcicommifli  rcftitutioncm: 
Addo  fi  lo!us  hxrcs  tucrit  inftitutus ,  nam  a  fcipfocapitcatlegata  vc 
pr^lcgacaabhcTcdcpr^ftantur  &  capiunrur.  Idcoquchoccafu  veniet 
"  omnino  in  fideicommifli  rcftitutioncm ,  cxarg.lcgis  iS.  §.vlt.  D.  ad 
S.C.  Trcbcll.  dc  di^2  ^cpslnqujirtim,  D.adlcg.  Falcid.  Si  vero  Icga- 
tum, pr^legatHmjpr^ceptioncs,  tcftator  rcliqucrit  ifti  h^rcdi,a  icSc 
a  fuis  coh^rcdibus ,  hoc  cafu  portioncm h^rcditariam  quam  in  co  prq- 
lcgato  fundo  idem  hf  rcs  habuilfct,  ccftantc  fidcicommiflb  &c  prciega- 
to,  quamquc  videtur  a feipfo capcre ,  reftituct  fidc!comroifl[ario,quia 
h^res capit  a ie ipfo  cam  portioncm  vt  h^rcs,6c  iurc  h^rcditario  quare 
venit  in  fidcicommillum  proptcr  rcgulam,  Quodatmqueiurehdtrelhario 
CApitur^jUeicomniifjocedit.  Quod  autem  attinetadahas  fundi  pr^lcgati 
portiones quasaccepit, & qu^ ei  pr^ftantur  a  fuis  cohf redibus  ( quia 
Icgacum  ab  hf  redc  pr^ftandum  eft)  eas  portiones  capicab  ijs,  non  lure 
h^reditahOfnon  ciculo  vniucrrali , fcd  lure  &|icu]o  lcgaci.  Denique' 
non  capit  vt  hcrcs,  fcd  vt  legatarius ,  camquc  ob  rcm  non  vcnicnc  in 
'  fidcicnmmilTi  rcftituttoncm,  fcdpt£cip8as  ftbi  rctincbic  cas  portio- 
nes. 

idm,       Finge,icHacorinftituit  h^redcsTitiuro,  Caium,&  Scmprooium. 
^qttts  porcionibus,  acque  Ticij  fi  dei  commific  vc  pomonem  n^redicsi* 
njmaJterrrcfttcoerec:  Ptfterea  eidem  Tic<o  fbndom  aliquemhfre-- 
dlcariuro  pr^legattic  vlcra porcionem  hf reditatiaQi*  liuins  iiindj  pr^le- 
gad  cerciam  parcem>  Ticius  pro  ea  iMione  qui  h^res  eft,  a  feiplo  can- 
qoamh^edc  capere  incelligitur»  cjoialegaca  abh^rcdc  capi  aebentt 
ideo:porcionemillam  h^redicariamicttcrienccmfundrrefmuec  fidet* 
commi£Girio ,  ▼€  didttm  eft.AIias  ver6  duas  parces  fundi  pr^lcgaci  ca-f 
pic  idcmTicius  afiiis  coh^rediSus,  ncmpeaCaio  criencemVnom,  i 
Sempronio  criemem  alcenim :  capit  vt  legataeios  noh  vc  h^res,  quaf e 
Suas  iKiiuimodipartes  aonrefticuicfideicoromiilario,  vc  colligitur  ex 
dk  Inqyarcaro » c.um  d  l  ^  fic  i.  i8.  D.  ad  S.C.  Trebell.  jSon  cdlicuit» 
inquam,  ntit  ceftacor exipte(s^  refiitui  voluifTcc,  d.  1;  Sequens ,  in 
■  £nc»D.  de Jeg. t.  ycI Aifi  vfiis  £rceflacor  vctbo>  QukiitiU\^  vc qSl  iii  1, 
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Cikn  vinim»Cde  fideicoDi.QttO<l  tame  cdm  ceftato^pn£cipir,n»n  cc 
h^re(tiiiisFalddi(  9C  Ttebeliianicf»  qu^  ex  rebus  re(Hcueodis  dccnihi 
^  relinqui  gramco  debec,vt  infta  dicemus  J>I6  reftitui  cas  parccs  quas 
^  a  cob«iedibus  capit  in  eo  fundoi  ^obatur  in  noflra  ^  z  4.  in  ijs  v  erbis, 
Q^icdtirismtojundofolitum  Nmijrdemcohxredibusfiiisrefttrucre 
£cin£ras  portionemhacreditatis ,  tuncenim  cohaeredes  ope  exceptio- 
ais  8c  compcn&ionis  vtentur,  petencque  vt  Titius  pro  fiiaquarca 
Tcebdlianicainfolutumacdpiacveldeducat,  &compcn(et  easpor* 
ciones  fundi  praele«d  quasab  his  capit,  ex  arg.iftius  lcgis^  cxL  Ke» 
ibnnius,  D  .ad  lcg.  Faldd. 

Harcdocencquid£t  apud  vtriuique  iuris  Interprete$,acdpere!W*  cJi^nt 
finmter^icicdpcrc  diffmmter.  l^mk  quicquidcx  teilimento  vei  lu.  ^'^^Jijl 
dido  vldmo  defimfti  €apitur,aiunt  capi  vd  vmformitcr^vel difformiter,  'J^of 
Capi  vmfirmker^  cum  ex  auia  vna»  &  dtulo  vno,  vel  vniformi  &  finv- 
nlidaliquidcapitarvelud  ex  caufainiHtutionis  tanttim,  vel  ex  cau& 
legad  tantum.  Vifformhtr  ver6,  cibn  ex  dupLd  cau(a9&  6tuIo  d^ormi^ 
vtloquotur,  quis  capic  aliquidfibi  k  defundo  reli£hmi.  Vdud^  in 
fundo  quem  teftator  prxlegauit  >  &  vUia  pordonem  haereditariam 
prarcipuum  dle  iuifit  Tido  vni  ex hjcredibus  htis  (quoniam  legatum 
^  omne  pcstftatur  U  capitur  ab  haeredibus )  Tidus  i  fiiis  cohcred^bus 
pro  pordonibus  eorum  capiec  partes  fbndi  prslcgati :  Si  duo  fint  alij 
hfrcdes,  atque  is  terdus  fic>a  iingulis  cnencemj  vda  duobui  alijs  be^ 
iem  fundi  capiec»  ficud  legacarius  iblec  legacum  ab  haArede  capcre: 
NequebicTi€iusvcbcresacdpicnr,fedvcle»tarius,  itaque  &lddii 
padetnrcum  aliis  icgacarijs ,  (i  legatis  &  aere  aueno  exhauira  (it  hcre-  * 
ditas.  Rehquum  vero  tdeotem  iundi  prarleeati  1  (eipib  vt  hzrede 
capit  tanquamharrcs^  didtucque  capereiuremereditario.  Perhoc  e-  ^^i*^ 
xemplum  vides  eandem  rem  ex  iudido  vltimo  defundi ,  h^redem  *!^p!^*i 
Tidum  accipere  partim  iure  &  ticulo  praelcgau,  partim  iure  haeredica-  mnK 
do:  fic  habere  eom  fundumi^^riM/tcr»  vt  aiun  t,  ex  cauia  &  dtalo  dif- 
£ormi6cdoplid.Harcvanetasiuds&poire0ionumpropnadtinpr<T-  . 
Iegacoquodhztedidatur>vteftinl.£umquiji8.iniineyD.quibusvc  . 
indig.  Idem  corpus  reiprs*egacaB  vario  iurecenfetuc&  poflidecur, 
aon  obflantelegei{«»wfii  roixcura,  D.de  vfucap.  nam  loquicur  de  Ibb- 
flanria  vnius  corporis  qu«  duplidter  &  ditfonmcer  acdpi  nequcac: 
Noshicdoiureip(iu$rdcant6m.  * 

Ergo  vtad  inftitutum  reueccamur  cum  hxredum  plurium  vnus, 
fundum  pra^Icgacumhabeos,reftituete  ii^ctvkt  portionan  hdrtdttatii^  rejbtmt  ' 
vc  cft  in  no{irzL6liuSynon porttonem  limpliciter, non  ^cqttid,  vt  icri-  ^""'^  * fi 
piimus,  iUc hoc  rancum,  Hdeicomiilano  reftirucc,qucd  iure haptcdita- 
jrio  cegit  adetun&o»|ciliCct  poi  cioncn^  h^feditaciamin  qiiacil  ioilicii> 
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tns.-qua  racionc  ic  fundo  Obi  prxlegaco  reflicucc  eam  porcioncm,qua 
a  fc ipfo  capic,  vc  h^rede,  iure  hxredjrario  bc  caquam  harrcs.Ncc  cnin»  . 
idem  ip  fe ,  in  fua  porcionc  hxredicaria  eiufdcm  fundi ,  &  in  cadem  re 
quam  a  fe  ipfoca{)ic>  Poceftiknuiin  eodem  momencohacres  &  lega-  ^ 
cirius  efTc:  Nemo  duorumpcrfonafuftinecinl.Maiorem  D.depadis. 
Eamcrgoporcioncrcfticucc  vcdiximus.  Alias  vcroparccsfundipra:- 
lcgati,quasafuiscohfredibus  capic  vclcgacarius  ciculo  &iure  pr^-Je* 
ga^i,  ciculo  parciculari,  vcaiunrj  noa  refticuec,idque  exprcfrum  eft  m  L 
1 9^  §.  vic.  I>.  ad  S.C.  Trebell.  Incecprecuix.  vul^us  pucat  boc  obcinere 
tanci^m  infundo  velaliocorporeprzlegaco.*nonpttvac  valere  in  pe- 
*       caniaprglegaca  hxrcdi^hancenim  ommii^  &tii  cocum  reftitui  volunc 
iideicomnuilaiiD,  quia  inquiunc,  pccttnia  non  capitur  difTonnicer,  fcd 
vnifbrmicet  caatam:  ergd  tota  refticuidebeCL  fideicommillario :  a^e- 
runc  argumentnm  legis  In  quarcam  verfic.  Scdfiscceptd  D.  ad  iege  falc. 
Quamuis  eamrfimdiprarlcgaci  a  pecunia  pr«lq|ata  dilFcrentiam  noa 
vi3eaturprob«:ey%ianusbiLi8.$.vIt.D.adS^.  TrebeU.  Schola* 
fticilncerpreces  nouieam  diftinftionem  omitcunc 

Po  ft  pr^legatum  (equicur  cradatio  de  fundo,  quem  pater  donauic 
fiUoruoyCuiprarcepicrcfticucre  porcionem  hjtreditacis:  An  fundus 
ifte  veniat  in  fideicommiiTum  y^refHcuique  debeac  fidcioommiilario. 
Mulciemmexiftimarttncnc-ftrlm  l  filius,debere  intciligi  de  fundot 
•oiiemfilius  habecex  donacionepacris.  Quodin  primis  dici  n6  poreft» 
«edohacio«ecaufiiraortis,nam&xcefttocolegaci  vd  pi^lcg.ici>ci^m 
cxvicimodefi]ni£liiudiciacapiacur>ncc  veniat  in  fi^deommiiTttm  a» 
'jinUjii  •  i^i^  quam  vcnire  poffic  pndegacam»  vc  liuper  diXimuSb  Nec  cciam 
m^aH  did pocefidedonacionc, qux  d  parre  in  filium  eman€ipacnm>  &  fiii 
i^MtS^,  itttis  eziftencem  coUaca  eft  pure  5c  fimplidcerincer  viuos,  itacim  crao- 
flato^infilium  dominio:  Vode  inbonis  patcrnis  dmpliu5  non  eft  ncc 
venitin.fiddcommi(lLrefticutioncm.  Hincnonconferriquidam  vo^ 
lunt»  vt  dixi  in  1 4.  Stl.  18,  hoc  titulo.  Nec  enim  ex  vltimo  iudicio  qt^ 
'^mfiiio  pit^ui-,  Sinver^donatioperpacrcmrafbfitfihofiun.exiftenci  in&crif^ 
pstemts :  Dubitarioincurric  an  veniat  in  fiddcommi^nm.  Ab  initia 
non  valttit  calis  donati  o^  c^m  fruHc»  donec  pacer  filiofiim-  qui  omnia 
pacri  acqui ric,l.  placec  D.de  acq.  h^red.  Sed  iore  Codids  calis  donacio 
morce  patri^  tanci^  confir^nacur,  hoc  eft  fi  pacermoriesy  vd  expre^ 
'  fe  vel  c|dc^  in  ea  donarione  perfeueratteric  t  eamque  non  reuocauerk 
vceftitt^Kdonaciones  C.  dc  donac  incer  vir;  8c  vxor.  putonc  mnici 
donarionemeiuiinodinonvenireinfiddcDmmidi  refticurione»  (cd 
prxdpuam  mancrc  H  li  ofamilias^uiaexcra  catt^amteftamencicapitur» 
.cx.I.pacer.i4.D.adLfalcid  &  tnagisex.'~L  fequens.^^;  D.  dc  legait 
t.  Alij  in  contrariamafBnnanc  vcnire  in,  fideicommiilom  9  quia  viiia» 
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turpcrfeda  cx  iudicio  vlcimo,  tacitoquc  dcfundi  parris:  &:  qu/a  cius 
duncaxacmorccconfirmecur,  ex  coquodpaccrmoncnspcrrtiCiircin  *- 
«adem  voluntacc  donandi  vcllcgandi  pra:liimiciur:  vcnier  crgo  m  fi- 
deicommiirum,  quia  qu^cunquc  iudicio  vlcimo  dclundi  capiuntur 
adfideicommifTum  pcccincnCj  vcancc  diximus.  Idque  citra  dubium 
circaainCjfi  poft  donacioncmhuiufinodifidcicoiDirium  rclicbum  cfl: 
iiam  ad  ea  quc  prius  a  dcfundo  harres  hdbuic,percincre  videtur.  Idcm 
fipcr  verbum^«/t^»r(^,  paccrfidcicommifTum  dedcric  1.  cum  virum, 
Q,dcfide\com,Aliudiinqumntfiportionemh£reditatis  rcfticucre  filius 
tantumiuflus  cft,  namtuncprglcgacanon  vcniuncin  fidcicomifi^um,  ^avenJie 
ncclcgata, nececiamiftadonacjo,  vciamactigimus.  Qincquid fir,pu-  mfidtKi» 
tanc m  dubio calcm  dcnacioncm  vcnircm  tidcicommillum, quamuis  ^'H*^ 
obftccdidtalcxS'^^*»^?^,  delcg.  2.  qua:  loquicur  de  fimili  donacjonc 
pcrvirum  fa^ila  vxori,  quarmorcc  cancum  vinconhrmacur.  Vndc fi* 
niilcs  func  ctdonaciones  in  I.  Papinianus  D.  dcdonat.  inter  vir.  & 
vxor.  Secudumha:c,noftralcxobcincrcpotcricinfundoqucmpacer 
donaucracfiJioFamiiiaSjdonacionepoft  confirmaca*, pcrmorcc  pacris. 
Inrcr  donationcs  numcratur,id  quod  paccrdedic  fil.a:caufadocis,vcI 
filio  proptcr  nuptias,  fauorcmacripnonij,  vt  vulgusaic.  Etcamcn  ij  li- 
bcriaccilacorciufii  rcfticuerc  altcii,  porttoncm  hxrednatisj  non  refii- 
tuuncdotc  t ,  necdonacioncm  projDCcr  nupcias,quiacxcracaufiimcc- 
flamcnticapiuncur,quiadosin  hxrcdicace  pnrisnon  eft  i.  paccr,  14. 
D.adfcg.£aldd.&non  obftacquod  dos  donatio  propccr  nupcias 
infarailia:erci(cund3ciudicioconfcruntur  &  cohxredibus  communi- 
canturl.illud&toco  tit.  C.dccollac.  Necenimfcquitur  idco  vcnirc 
in  fidcicommilHrcfticucioncm,  ncc  valct  argumcncum  a  coUatione 
adfidcicommiiTura.  Indcfapc  quod  nonconfcrcur,  camcn  vcmc  m 
fidcicommifli  reftitutioncm,vt  dc prxlegato  fupradi£^ura  cft. 

Scptimohxrcs  rogacus  fideiconmiiflario  rcfiicucrc,  id  quod  dc-      '  • 
functus  habuic,  non  camen  rcfticuic  tocum,  (cd  quartam  cx  eo  parccm  ^"H**' 
rctinctperS.C,  Pcgafianum  &Trcbclhanum:nc  alioqui  ccfiamcnca  "i^I^li. 
dc/crantur,vtcft:in  tit.inftituc  defidcicomroifIar.ha:rcditat.&ini.i.  *rMtm  * 
infra  ad  leg.  falcid.RcguIa  cnim  cft,(7niiiftffm/>*ffidcicommiftum  vni- 
'  tier(a1cdctrahit,  ac  rctinct quartam  partem  eorum  quz  refticuerc  iuC 
&sdt  QuodcicradubiumobtinctinfidcicommiiTo  vniucrfali,  cum 
Itms  rogatur  rcftitucrc  ha^rcditatem,  vcl  porttonem  hocre  iitaci^  fuar, 
^Mm^icet,  vt  initio  diximus.  Sed  an  ex  fideicommillo  particulari  fi-^ 
'  qoarudctia&acorvaldedabiumeft  :  vduti  ii  rogatQs  (it  h^rcs  refti-^^[^ 
cuerenotitotafn  porooneQi  lueteditans,  (cd  cantuiB  reni  aiiquam  ccr^ 
rato  roobilem  aut tmmobilerii»  pu€ii|>cxdiutti  Scianum ,  vcftcm  illami* 
&(i  mi!^  vtnimex  eo  fideiconimiilb'  quartam  recineat :  qupd  non- 
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fiulli  afHrmant  moti  eo  §  .ex  (ingulis,inftit.de  fiddcominidar  JistediCL* 
U«i«m»  Vecercs  Incerpretes,3cpo(l  eos  Pragmatici  pucamc  veri^  ab  luecede 
non  decrahi  quarcam  de  fideicommiiTo  rei  parciculacis,  (cd  cotuin  re- 
ilicui  dehere.  Adde nifl h^redicas iic exhauftaxre  aiieno &aUi$ legai- 
tis:  Tunc  de  ep  fideicommifTo  particulari  hzres  £dcidtain  dertahec, 
fic  vt  xrc  alieno  prius  dcdu  Ao  aeftimecur  reliquum  defun£ti  patrimor 
nium',  ex  quo  fuam  iegicimah^res  primd  fentsibitfierecinebic:  Dein- 
de  Icgaca  &:  fideicommifTa  parcicularia  de  iuperfluo  pcaefiabnncut; 
Quod  luperfluum  fi  prardatidis  in  folidum  legacis'  U  fideiccMnmiflis 
parcicuiaribus,  non  ^ufliciac,  iis  diftribuerur  pro  cata,  &:  quali  in  tribu* 
cum  ibunt.  Id  quod  de£ilcare eft,  fea&ictdiam  detraher^  non  quar- 
tam,nonrextam,IedprovcarttscuietitittXta  qu.mutatcm  patrimo. 
nij  &  hxreditatisy  tumaBris  aheni,  ac  lcgacorfi    fideicomiflbhim.  Sic 
inteliigendus  eft iilef.  ex finguiis,  de  tideicommiffar.  hatreditatibni 
Legacarius  aute  relljtttereii)dSiisremfibiJegatam,deea  nondetrahec 
aecretinebitquartamTrebellianieam.Mam  hpc  nequerdatnmyno- 
que  receptum  inteUigitur^vt  ait  lex  vlc.  D.de  Senator.  Neque  ad  hoc 
pertinetilie^l.  exitngiiti$»^^nloqQtcttrtancumdchaetcdc,noa  dc 
legatarioyvcantemonuimus.     7  • 
tntfAm  .  Nocandttmeftaucemquaccam  Trebeliianicam  dectahi  fie  tecineti 
^'*"ly^  exommbus  Aciingulisrebush^redttariiSymobilibus,  Ce  mouentibus 
u^i^s  ^tque  imiiiolulibus :  Et  non  canti&m  in  vnarehxredirarii  quarcatti 
«iiMr8|/  Ttebeilianicamha?resacciperetenetttr»(edderebus  (ingulis  portio- 
nem  detcahet» vtnot. omnesin  lin quartam  D. ad  leg.  faicid.nifi har- 
Iredicum  fideicommiflario  aiiter  piacuerit^  vel  niii  iudcx  in  vna  re,  ob 
vciIicacempartiumqaarcamTrebeiiianicam*pracibri  curcQ  ficuti  no^ 
ftca.  i  Filius ,  in  vno  tftntii  fiindo  quatu  Trebeliianica  {bloitur.  quod 
referesad  vulgarem  quaeftionem  de  plucibus  hacrcdibus,  an  finguli 
•       inani legitimam> feu  portionemhxreditacia  habere  debeanc.ex  cota 
iisredinte,  portionem-in  mobilibus^  imofObiUbuSj  pecunia  nume- 
laa,  &  nominibus,  iti  vt  vnus  npn  haheac  omnem  pecuniam » 
littstant^prxdia&cQjJodmagis  verumeftcamiure  qu^  vliL 
^  Im  Hk  ver6  qu^ritur  an  filiinb^res  inilittttusj&  de  reftitttendogtauacos 
.g*****-  non  modo  dctiahacIquartamTrebeUianicam,  Cei  pncterea^etineat 
^*'^'^'  fcu(mlegirimam  ittre*natatsefibidd>itam,  atqne  fic  duas  qmutas  vet 
^ ;       lemiilem  deiuBtedicace  reftituend&  aufecac  Jf ocafiiimanc  Canoniftac 
in  Cap.  Rainntius  >  excca  de  ceflamenc  N^an t  plerique  iuris  ciuilis 
Interpreces$negarevideCttrnoftralexi4>  Qopd  adTrebellianicam 
attinet»  exaoit  vnlgtts,  nifi  tefiator  prohibtterithacrediquartam  Tte^ 
*l>ellianicamdefidecommifib  retinere:  tuncdetiahec  cancibs  iegici* 
inam>nOnTccbeilianicam>' vcmaior  pacs  ceniec  in  citadS.CTr^. 
belUanoni.  Odaua 
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'    Odauum  Caput  cft  dcijsqux  in  quartam  Trcbellianicam  impu-  ^^J^ 
tanrur ,  vanc  tradatum  pcr Intcrprctcs in  titulis  ad  S.C.  Trebellianu. 
Idquepcrtinctadnoftrxlcgisexplicationcmjcuiusliarcclldilputatio:  ptttmm. 
Tidushacresadefundlo  ioi;atu5tiiitportioncm  ha:rcditatis  coharrc-  ,  ^y?/« 
dibusruisreftitucrcfubcondicioncaliqua:  tumin  codcm  teuamcnto      ^  ' 
•vclalio  defun6ti  vltimo  ludicio,  qua:daai  donata  &  prxlegata  func 
cidcmTitiOj  vtea  prartcr  porcionem  fuam  harreditanara  fibihabcac 
prjccipua,  ncc confcrat  fuis  cohxredibus,  licut  antc didum  cft  Cap.^. 
Poft  cuentum  conditionis,  Titius  ex  fideicommiHo  harredicacem  rc-  hrau 
.ftitucns  coharredibus,  vult  decaquartam Trcbclhanicam dcrrahcrc  o-}r3k- 
&  fibi  rctincrc.  Itaquc fi  hxreditas,quam  ex  fideicommifib  icihtuit,  ^***' 
valctccntuai ,  in  quarta  TrebcHianicacrunt  viginci  qujnquc:  ac  pro 
ca  qiian ticatc  detraherc  vult  quartajdc  rebus  rcihtuendis,vc diximns. 
Coh^icdcs  vcro  quibus  fideicommifTum  rcftitui debcc,Ticio  obiiciuc 
quodin  eaviginti  quinquc,qu^"pro  quarta  TrebcIIianica  ipfi  dcbetur, 
primumisfibi  impuc»irc&:  dcduccrccenecur  ea,qua:  vltra  porcionem 
hacreditariam  ipfi  pcr  dcfund^um  Icgaca  &  rch£ta  func:  atquc  ex  ijs 
quartam  Trebcllianicam  foiui  prinjum,  implcri  vcl  confici  dcbcre. 
Titius  lephcit  ea  quarfibi  rcli^ia&Icgata  funcpraiccrporcioncmh^- 
rcditacis, prareipuafibiadindicari,  vckriptumcftinl.4.& inL  iS.hoc 
cic.  ncccoha:rcdibus  confcrri.  Ec  cum  cxcraharreditariam  portioncm 
iftafinc,nonimpucarinccdcduciinidquodproquarca  TicbcIIjanica 
debccuf .  nara  ca  quarca  Trebellianica  vulgp  dicitu  r ,  Quota  hdtreditath 
rfjhtueni<t^  JBtgodch^redicaterantum  foluicur  &detrahjtur,  non 
ijs  qMatPjiillllJ^igaillglirfft  £t  tamcn  vulgo  dicicur  cx  I.  In 

^ttarcam9D.adIcg.Falcid.  OmnU^ex  t^smmo  <^  alio  Mdovltimo 
defimSH  capit  hacres  fideicommiflb  gtmcus,  ipfi  in  quarcam  Trcb  eUia- 
iiiam  impauri;  idque  rcnim  eft;fiueis  hacres  rapiat  citulo  vniuerfah, 
ckttlo  iiiftieutionifi>  vr aiunt,  8e  tanquam  harres  lufefktrfditMrio  .*  fi u  e  is 
ca  c^iae  ttculo  parrico2ari  &  iingul  ari,  non  vthxres,  fcdcanquam  le-  * 
gatariQS:piiCa»^ttiddettin^$  jpfilegauic  vel  prarlcgaujc,  afiterucin 
tefbmento  reliquit,  aut  fi  pra:cipere8e  retincrc  quid  iulTus  cft  in  ccfla- 
menco  ve\  iudkto  vlckno  defttn£H:  Vnde  idem  etie  fi  ei  fic  mortis 
caoflldonacttauiiamhodc^acocomparaciir. 
"^^laK^quaiml^tbelU^^  &dcifti$  eatft  quartam 

}»rimdconficiec(blttipr(^c»nn  d.1  In  quarum,  D.ad  leg.fakid.qu^  ^ 
eftcommmiis  opinio  Incerprecom,  de  qoa  recenciorcs  vanc  altcrcan- 
m:  dttminternH|Ita,in  quartamTrebellianicam  neganc  ca  in^pucari 
qnx  legact  vd  fidetcommifli  patcicttians  iure  capiuncur.  Tamctfi 
propiiisad eoxom  tontrotterfia^inCtteQCieonftct  verbis pocius  qul  m 
ffe^fieosomnestantc^ere  diffider^  vt  jdias  docuimus  Nam  vece- 
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v^i»     rcsafnrmarc  ca  qju^  cxoiuralfgan  vcl  altcrius  tituli  pnrticiihiris^radi. 

r»*i,  cio.vlnmo  dciundi  capiiinrur,  imputari  in  quarcain  Trcbcllianicam» 
f*»/!f  r»  P^^  ^'^  ic  iiccc  partc  quam  a  leipro  harrcs  capic.  Rcccntiorcs  ncg^nc 
fihwtam,  imputari,  vjdclicccpro  ca  parte  quam^ixrcs  illf.-  a  coh^rcdibus  fiiis  ca- 
pic,  id  quodctiam  vctcrcs  Doftorcs  tatcncur.  In  lummaquicquid  cx 
rcllamcnto  vclmdicio  vltimo  dciun£li  hxicshabuit,  hoc  in  Trcbel* 
hanicam ipficcdit, quamuisalioqui  in  tamilia  cicifcunda  non  cllctco- 
hvrcdibusconfcrcndum,  ledeipr^cipuum  cffc  debcrcc  vltra  pottio- 
nrm  hxrcdicariam,  vcdiximusm  I.4.  &:       Iioccic.  Virioia  cnira  cft 
"*       coltccbo,  hocnon  contertur,  crro  nonimpucacuc  in  quarramTre- 
'    bc!l! inicani:  cx^mplum cfhn  pra-lcgnto ,  quod  non  c(?ntcitur,&:  c^- 
mcn  in  T  rchcllianic^.m  ccdic.  Sic  omma  qux  vcnirciu^n  fidcicom- 
jTiillun"!  ,  dcbcnc  in  qu-i^fam  Trcbcilianicam  imputan;  &:  taracn  mulca 
quc  non  vcnircnc  in  tidcicommillum  ,  imputuntiu'  in  cjuarcam  Trc- 
bcliianic.im  ,  vt  (.licluni  ctl:  (up.  in  oclauo  notabili.  Itaquc  non  valcc 
ar^umcnLuni  ncL;.it;uc  ,  Ea  c^u^nonvcniunt  in  f.iUtccmmiljum  ynon  impu- 
toiiur  in  ijHar(Am  Tycl  ilu.xrmAm  ,  hoc  cnini  taliumcll  ■  vc  patct  in  co 
quodiiLicdi  dacur  «aiilaconditionismiplcnd^', &  in pr^lcgaciportio- 
nibus  cjuas  hxrcs  hdcicon.millo  grauatus  capit  a  (uis  coha-rcdibus 
quibus  portionjcm  hjLrcd^cans  rcAuucrc  luiius  cil«  vc  coliigicut  cx 
no/i  ra  I.  24. 

Dar-mi     Qu.uituran  a  rcft.uorc  datumli^rcdi  cau(a  conditionis  implcndg 
tm-  ipfi      utetur  in  quaitam  Tichcliianicam:  Ponc, tcflacor dixic,r/r/«j 
!;»;  .;.,,,  1*  /;.tr('.'/v;mo;7£7w  iKrcdiCacis  ScmproniorcUiiuac ,  li  ciScmpromus  dc- 
tt.Ltin    ^-cm  uccicric"  vtiita,  li  1  itius  h^cndnMtm  cx  hdciconTnilfo  rcftituat 
Scn  pi c  nio  ,  tunc  ci  Scn  pronius  dcccm  claro ,  l d  Jitius de  bonts  meis 
•  '    Ccccin  c.ipico.  Idcm  cftfl  icii.  lorita  diXit.  Si  Tinus  /;Ammcus  monii- 
n  cnrinn  mihi  tcccrit,  dcccm  pcrcipico ,  vcl  li  Sciam  c^uxcrit;  vtruni 
quod  lic  Ticius  aabcc  cauia  cond  cionis  unplcndc,  in  quarcam  Trc- 
bciliamcrtm  cumputctur :  vul^^o  sfiirmanc  Inccrprcccs  cxd.I.In  quar- 
tam,  vcriic.  i>^^(/«&<^j  quia  id  habct  hancs  cx  ludicio  vlcimo  dcfundi. 
Nc(:;anc  rcccnciorcs  omn(.s,  aeidco  ind.  I.  Inc]uaitam,dclcnc  cum 
vcrliculii,  ^tff/  quod  impUnditconditinnis^  vcluc  fuppoiitum  &  fubdiciciu, 
quanniis acccdacad  pliralim  fenfumquc  I.C.Martiani.  Eamqu^dionc 
1/ictraciain:  Incctprcces ,  quui/ccnlcnt  in  rp.ccic  huiuslcgisi^.  datum 
*>      hnlfc  hcrcdi  caufa  condicionis  implcnda::  idquc  colliguntex  vcibis 
lcp^  Suh co^i^inDtrc %'LrlHs prc  xrijs^  i^:c.  cum  his  vcibis,  Compenfato  praite^ 
r£i  (jucd  X  cohsrccltbus  z-iccmutua  perie'Ht :  quod  tamcn  diUinafCcH  (  CU 
fcillor )  cu.n  cx  iplo  ccxtu  ntjn  psobctuc. 

Qiixrirur cciam  dc  dooationc  rimplif  i  inccr  viiios,quam  pnrer  co* 
cuimn nhuiulfaiviii^Sj» .ei<juc^ci^  ucadidu> ctum  mlinnata  ii  v is-  dona-* 
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tionc,  vtfiroTinino  pcFci^A:  vcruni  rcs  (ic  donatas  filiusfamilias  lui 
im.tucec  ni  qu.ircam  TrebclhamCcU  Mulci  in  d.  l.In  quartam  &  m  I.no- 
ftra,>//*^,hocncganr,quoaiam  rcs  ica  doaacx,  capiuncur  ex  dona-  '^^J^ 
tionc  inccr  viuos,  cx  concrac^u,non  cx  vlcimo  iu.iicio  dcfuniti^arg*  m^».inX 
lcgi*,ft'.//«f«5,  D.dcicgac.i-.E  concrano  vulgus  Inccrprccum  cx  Azo-  ^^lf*** 
nci?c  Accurfioin  noftralegc,  pucancimpucari  fiiiotamihas  mquarcam 
'i  rcbelhanicam,  quia  calis  donacio  ab  iiiicio  non  vaiuic,lcd  morcc  ta- 
tum  vci  lilentio  pacrismoricncis  ronriimccur,  ica  vr  cx  cius  cacico  iu- 
dicio  vkimo  vimaccipiac,hcuci  lcgatum,^:  donacio  caula  mortis.Idq; 
niagis  vcrum  critli  patcr  ccftamcnto  f!>.:  vlcmio  ludicio  lullcnc  eam 
donacioncm  valere,  vc  Barc. monuic.  Idcm  crgom  ca  iuscric,  quod 
inlcgaco     dcnanonc  caulamorcis:  acquc  vcin  his,  fic  in  illa  dona-  . 
tionc  jfOrcioncm,quamin  redonatahhusa  leiplo  capic  lurc  harcdi- 
tano,  imputabitinTrcbclhJinicam:  Nonauicm  imputabit  cas.parccs- 
ciufdc.n  rei  quas  a  fuis  coh^rcdibus  capic :  fed  vlcia  quartam  Trcbcl- 
.lianica.ncashabebicarquclucrabicur,  quiacapircas^iuj  c  ac  cirulo  lin-  * 
gulari,  vcd:c\um  cft.  Excipc  nili  Jifdcm  coharrcdibus  pcr  Hdcicoin- 
millam  rciticucrciicrogacus/?oiTiwffififc«wrfiitJtti:  Tunc  cnim  cohoe- 
rcdcs  ci  compcniabunc  cum  TrcbclHanica,  &  in  cattiJ  imputabunc  par- 
tcs  rci  donarq  vcl  pr.slcgac^,  quasab  ijs  capit,  6(  quasipii  praiftant :  ab 
h^Tcdibus  cmm  pr^ftatur  quod  defundttS  rdiquic    Plcriquc  poft 
Azonemaccipiuntnoftram  I.24.  dcfbndo  quem  pater  filicfamilias 
donauit  8£  tradi^t,quemqud  filius  habcbac  cikmpater  iudiciu  dicm« 
que  vlcimum  daudt  &  finiuic.     c  de  donacrone  qu?  fiHolamiKas  fic 
inicr  rniospiircac  fimpiicioer  ean  roeri  tibetaiicate/^u^qi  non  valecab^ 
jnido, /edmorte  &  iUeQCiapacris  coofirmacur, 

•   AUttddiceadum  eric,  fi  non  fic  donacio  meia  &  liberalis,  fed  ob  jy^,^f,^ 
'■  dhifam  fie.onus  aiiquod ,  velpro  compeniacioiie     cemuneracio-  uifmpu» 
ne,&obbenemcdcafilij  ^da^:  propccc  opcras  (cilicecarrificiales  ^*^^ 
.▼ctfabrite^ffelliones>procncaciones  impenias  patn  cxhibiras,  nimi-  ^HI^ 
jriim  fi  deijs  Uquid6  conllet;,  ieflibtts  aut  inftmmcncis  bob'  (bla  con- 
fefiionepacris,>vc  vulg&dicicnr  ex  Accurfioin  1.  fi  donaciene  C.  de 
-.colJat;Talis  doaado  non  confercur  nec  ia  TcebcUianicamimpucatup. 
.idcm  eft  fi  obdoccm,filia(  donacomfic^  £uiorry^t Mun^  oiacnmonij,  K^im, 
-argttfflenco  IcgisMiriuf;;  fiel.Ncfeniiios^  D.adlcg.  £ildd.  Idemquo- 
^queiusobciQCcdociado  propeernupdaSyftiKmddos  Ittftinianea^ 
.pacerfiliavxoixmdiKendaonac  fattorermacdmpnij:  dusedona- 
,<ionesn6in)pucaficurin  quarciTrebelliaQicam,ltcec  conferancur,  vt 
dixi  fupra,  cap.  dccoUacionibWrQCC  caim  valet  atgumeotum.  Hoe 
get^mmrcrgoinqHMrtsmTrtMliMkMmim^  Sicprclcgatumfilius 
'  ,mm  confcrCj  MaatimpacatiAquaccamTrebeiliaaicam,  lciliccc  tnte- 
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^iimtocuffiqaef!  hcres  folasexifbt,  qui  vidctar  eflc  (eii(as  lcgis» 
iffidtnt  qitirLtm,  pi.  D.ad  lcg.  falctd.in  vetQe.OHele^atmn,  &yrqu«  ad  vedSc 
f.«  /m»/  r<r  />,*0   ^erp farte,   Si  vcro  iidt  plurcs  nfredes»  ex  his  vnus  fideka- 
'^ri"  tr"  '"'^^  grauatus>  in  Trebc^lianicain  impuubir  portionem  tancum  Cvam 
mlm»m  bxreditariam  ^ndi  pr^Icgati:hoceftpocti»nem  qaam.in  eaiudSlo 
habcrec  tanquam  nxres,  fi  ci  non  eifec  prxicgatus »  fiue  quam 
a  fe  ipib  capic  vc  harredc :  fed  -non  impacaDic  eas  fiindi  pr^legaei 
porciones  quas  4  fuis  cohxredibus  capic:  ill^-  enim  {unc  CKtra  quar- 
cam  Trebclftanicam,  hoc  cft  inquarcam  non  impucaocur.  Hic 
lus  eftdi£t^  Iegis,f»^M«rrjffi»vecfic,  Pr»M  v«ri/»4rr«,ftc.v(quead  veril 
SedjLicccf}t.i.  Excipicurmfih^resifteiirdemcohzredibusfiiis  cefticue» 
rc  (ic  inffxnPQnionem  haredimis  Hoc  enim  caTu  ipfi  Trebellianicam  de? 
crahenci  &  retinenti^coh^redes  oppofici  ezcepcionc  &  compenfiicio» 
nc  obiicienty  vc  parccs  fundi  quas  ab  his  capic  ipfe  deducac  &  compeiw 
lcc  m  fuam  quarcam  TrebdhaaidMurg.  legis  Ncfimnius  D  jMiJ.fiucid 
jH  tthm    Ahj  in  concrarium  cenTcnc  fundum  hf redi  przlegacum  impacaii 
ff^Mi  tocum  in  quarciTrebeUianica,  nec  cantikn  pro  porcionehxccdicana 


!•  qH.nu  quam  is  h^res  i  Ce  ipCo  capic,  hoc  eft  quzad  ipfiim  vc  h^redem  perci» 
'  ^  nerec ceHance prf legaco;  fed eciam  proalijs  pardbus ^ndi,  quas  i  co« 
hfrcdibas  capic.  Dcniqueaiuncincegrum  nindum  ccdere&impucaii 
cncum  in  quarcam  Trebellianicam :  I  caque  fi  valor  fundi  quactam  «u  • 
cedac,ruperfliiuin  valoris  rcftic&i  fideicomminario.Pucifipoccio  h^ 
rcdicaris  ex  tkdeicommiifo  rcfticuendae*  quadcingenca  valeac  >  ba> 
redi  pro  quarca  Trebcllianica,  ccncum  dcbentur:  fnndus  antcm 
prxlcgacus»  fidignus  cH  150.  haercs  qui  fiindum  pcsd^ttQm  secinec» 
quinquaginca  habcrcc  vlcra  fuam  quarcam  Trebcilianicam;  iddrcoea 
quiaquadnrafuperliua  rcdicucc  Idquodaccipiunc  generaliter,quo- 
quo  rnoitoin  noflcal,>£4.  iDceliigas  fundum  tuifTe  per  pacrem  filiodau 
cum:  fiue uncam  in  cau(am  pecuii j,  fiueper  donauonem incer  vtuos» 
qugmorcepatrisconfirmaca  fic,  (iuc  per  donatioaem  caufa  morcis^ 
fiucpcrprelegacum.  In  rumma,iiiquiunc:  quciuisnaodo  ^iusa  pacre 
habcac  fuadum  fibidacum  vicra  fuam  porcioncm  hsreditacis :  hmt 
tocum  fibiimpucacin  quartaro  Trebellianicam,  acque  &  fundi  vaior 
cam  exuperet ,  id  rupcrfluum  reddere  compeliicur  fideicommi/Tario. 
Cuioptnioniycnoftralexaccemmodecur,  ineafic  legunc  8c  inccUi* 

fimthxcverba,  Ittfiiffiementwn.  quar^cfciliccc,  deditHofnd  4  c^tarii^ 
rrcdibiis  videIicec,m*o^c/o/b/wfMr,hoccft  quod a  caetCBiB  capicin 
eo  fundo:  iis  inqua,parribas  fiidi  dcdudis,quashabecauc  capic  a  fuis 
colisredtbus.Hocque  luco  punto  nocan  pra;dida  feparanc  alegis 
Tq iciiribjsvctbisiIhs,/Mpr(<^iMrr^^4^eni.deeorcihcet fundo»  vel 
dcahiscebusqaasipacrehabttic»  quibtts  scihmacis  fi  exccdanc  vaici^ 
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Qapfoifulexno^ba  A4*^ocdicec»fiUasapaa:e  fuiiduiubcns,&  orx.  i„u!i,ffM 
cerea  hjeres  ab  eoinfticiicas » Ctd  cohxredibus  fuis  porcionem  iam  'v* 
lunedicacb  ^bconditionereiUcaereiufrus;  poftcondicioniseuentu 
.Sdeicommiflttm  reftituens » pro  qaartaTrebeIlianica£bi  habebir , 
iaeamimpucabit  eiusprf(lij  iuereditariam.  portionem»  hoceft^  cam 
prxdij  pattem  quxipfiabils  vtbaeredi  obueniilet ,  fi.  ei  non  eiTet  prac* 
aegatum  vddonatum :  pnta  ex  trienceiueres  eft « trientcm  eins  pr(. 
dijm  quartseTrebellianicxxacioneretinebit  Secund^impucabitin 


quod  abijs  ceibeorvlcimo  iadido  eamaccipereiuilit,  yt  ijsfidetcom- 
miffom  reftitoeret :  id  quafi  pro  iblatio  dimittendx,  &  alijs  reilitucd^ 
luereditatis:  vocant  rdi^fcum  vei  datum  baeredi  CMifi  coniitiwu  imjflem. 
d«,vtibpramonuialtas.  His  duobusatticaiiscomDtttads  &aeilima* 
tds,  (i  quartam  Trdbellianicam  non  expleant,  fi  minus  qiBrt4  vaieant» 
Jueres  infiipplementameitts<|ttan:c,  dedocetatqueimpacabitabas  e- 
infdem  iundi  dati  partes  quas  a  coeteris  coii^redibos  capit^YC  iiipricx* 
'  f  licacum  cCt,  Nam  illud  refidad  Trebcllianicsc  k  coeteris  coiuetedibus 
meofttndoeirolaitur8c  prfibtur,vtaittextus:inquo  pundumvel 
eomma  fcrtbes  poft  verbum^oiWMr.  Iiis  tiibus  computatis  ^cxCdmaL' 
tis»  nimirilm  iixreditarii  Wtepifdij, dei^  filio  cohxredes 

dederunt  pro  iinpledacondition^lM^^^^O'^  >  Tettio  quo  d  ab  ij{* 
dem  in  eo  fiindo  capic,  his  inquam  xibmatis  U  computatis,  fi  quar* 
camTrebellianicam  eidebicam,(uperen^ilieidquodfupraeani  quar* 
om  eft^  iifdem  reiHtuere  compellitttr,  cum  coca  porcione  hxrcdicacis 
cxfideicommiiTo  reilicoendae.  ^ 
Coiincerprecacioni  fi  obcicicur  ex  1.  i8.f .  vlc;Duid  S.  C  Trebellia- 
ikxmtFiliimmnr^immt  fundi  pr^lcgati  partes  quas  i  cohftedibus 
€a|Rc:ergo  eas  non  impocare  m  quatcam  TrcbeUianicam:  reipondecur 
sUationem  prauam  efl^  Hm  non  corfenmtHr,  repitmnmrs filio^  «rgo 
non  imputMHir  io  quMUm  TreBellidmcdm ,  nam  hoc  faifum  c(t ,  vc  /iipri 
iam  docuimas.  Rarfiisicdm  obiicicur  cx  1.  In quarcam,  D.ad  leg.fid- 
cid.verfic.P>^^4.i'^/>^fr,in  Trebellianam  nonimpucari  aliasnindi 
•jjarces  quf  a  coh^redibus  accipittntttr:  diceshocverum  e/Teqaocies 
•]jfiie|coh^redibus&qaibus  illf  partcscapioacttr,  fideicqmifiu  non  ctt 
teiidum,  (edalceti :  tunc^im  hicalternon  poccd  excipere  guod  ab 
€o  vicemosttafilius  aliquidacdpiat:  nonpoceft  aliquid  rer  excepdo- 
Bcmcumqoatta  TrebeUianicacompcnure,  in  eam  acdacere,quiai 
nihil  ab  eo  capiacor.  £  ooncratio  in  pr^di^fla  (pede  noilr^  legis  »4. 
fdeo  filinsfibi  impmat  in^quac^  TiebcUianicam  eas  fiuidiparces 
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qau  a  cohgredibas  capic>quiaijrdein  cuhsredibus  refticuereiuiFus  efi: 
porcionem  h^reiicatis :  vade  ipiis  aufcrc  U  decrahic  quarcam  ciiis 
porcionis:  qaa  de  ciufa  ilU  excipiunc  &  pecunc  vc  copcnicc  in  eam 
quarcaai,id  quodabipfiscapic.  lafummae^ poicioncs  hincii  quasfi* 
lius  prj^cipic  a  coh^rciibus  quibus  non  rellicuiciideicommiiruin>  (unc 
excraquarcam  TrebeUiaaicam,&in  cam  non  impucancur.di.Ia  quar- 
tam,  vcrfic.  Pro  es  vero parte,  &cc.  ill^  vero  porciottes  fundiquas  hiius- 
ab  his  coh|^redibas  prj^cipic,  qaibus  rell:icuic£dcicommi(ruin»ac  a  qui-r 
bus  quarcam  auffecc,  ip(iimpucancur'inquarcaiii,  vcfupra  dixunus, 
idquc  faccncur  -omiics  ex  arg.  lcgis  Nefennius,  D.  ad  leg.falcid.  IHe 
inceUe6):asaOilcf  legis24.  collcdusex  vaFijs&petplcjus.GloiIis  ve^ 
terum  incerprecam,Toannis,  Azonis,  Accurfij,  &  reliqu :  curb^  iiabcc 
TriAfnn-  tciaCapica,  &qa(3am  vclucf  fundanienca.  Piimum>qu6d  in  hacle- 
geomnibasfaiscohgredibusfiliusrefticuereiufluseftpoicioncai  h^- 
rci!cacis'acqueideoci^maduerfus  eos  omncs  qUSkrcamTiebellianica 
deccahic  »ij  flccipiuncpecuncquc  vc  in  cani  hlius  compenrci^id quod 
ab  ijs  in  eo  fundo  donaco  cidcna  foiuicur  fic  pc^llacur.  Secundo,, 
qi^d  ceftacor  iuiricalijscoh^rcdibus,  vc  filiq  vice  mucul  ahquid  da< 
rcncprorellicueadofideicommiiro.  Tcrcid,qu6d  cocum  cum  fun- 
dom  fiiius  impucac  in  quarcam  rrcbcUianicam ,  vndcfi  vaior  fundi 
eam  lUpercc  >  uipcrflaum  iUc  ceAicuere  compeUicuc^idcicommiilarijs 
&  coho^cdibus  ^uis. 

Hjeccriajrciiciuncnonnullirecpnciorcscxvcterum  glofrcDis  abdi- 
j  §m$»^  ^  fupprclTis  ( vc  lolcnc)  acquc  in  conrranum  ft  icuunc ,  in  hac  lege 
tocum  fandum;vcl  omnes  tundi  porcioncs,  non  impucan  i^vquarcam 
TrebeUianicam,  Dcindc  ncganc  omnibus  ha:rcdtbus  fuiifc  rehclum 
^deicoinmiirunij  Icemnihilplanchicdici  depccunia  pcr  alios  danda 
filioproccfticucioncfiidcicoaimiirii  Quarc  omnino  alicer  jlli  cocam 
no.lcam  lCiijcm  14.  cxplicanr,  hoc  iuoio,li  corum  mcnccih  allcquor. 
Filius  cumiilcis aliiSjCam libcris  quacxciancis  h^rcsa  patrc  inflicucus 
habcc  funvium  fibi a  pacrc prxlcg.uum,  rog.icufquc  cH; a pan:c,porcio- 
ncm  luam  h.urcJicacis  fub dhqua  coadicione,  rcIliCuere  fracribus  luis 
fuis  cohxLcdibus  6c  quibufci-im  aliis  duncaxac  cx  cohxrcdibus  :  noa 
enim  omnibus  fuis  cohtrcdibus  rcfticucrciuirum  paciuncur.  IIlcpoH 
condicionis  cucncum,  rcddcrc  compcllitur  fidcicommiilucn  lis  qui- 
bus  iuflus  efl: ,  dc eo  prius  dcduda  &:  rcccnca quarca Trcbcllianica:  in 
quam  fibi  impucabic  parccm  fuam  hxrcdicariam  fundi  fibi  pixlcgaci, 
quam  vc  hxrcs  habuiifcc,  quamquc a  fc  ipfo  capic  vc  harrcdc^cx  vcrlic. 
Htreiitiri.t  i^.-ro.Iccm  compcnfabic  bc  dcducct  in  cam  quarcani,partcs 
alias  funiiprxlct;aciquaspcrcipic  a  coharrcdibas  fuis,  illis  mmirum, 
(^busrcflicuicddcicomijram.  Hicmm  poruoucsfuash^cdiurias» 
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qvas  in  fbn(loh(redicarioIiabuincnr,qiia{que  in  vim  pr.\Ieg.iti  filio 
prxfbnr,  redepetnncab  «oimputari  &dcdud  in  quartd  Trebeiliani- 
cam,  quamaduerius eos  detrahic  de  fideicommifTo  ipds  refVituend 
ex  vtr^c  CompenfitOf^cQupd^  cam  (tipradida  fllij  pars  harreditaria 
in  eo6indo,  quam  alix  porciones  cohserednm  (fideicommif&riorum 
icilicec)  non  expleanr  quartam  Trebellianicam:  his  porrionibns  arfti- 
matis,  jfiquiddeefl  quarcsr,  cuncinfuppicmentum  vel.pro(upplenie« 
to  eius»  deducetur  dcporrione  hxteditatis  ex£dekommiflb  reftitu5* 
id  quod  quartx  dee(t.  Qc  intelligunt  9c  Icguniiverfic:  Et  fi  qttti 
deejl  m jupplemtntum dedm^Oy  ibique  pun^m  notant.  Sequenria ver6 
verba lcgis ,cooiundim  lcgu n t ,  eaqueiic interpreramu r,  Quodm eode 
fundo prxlegAto f<dmtmr^  (j^^prdeJlaturjiuoyatquepereHmxxpttm^d  c^teriscO" 
b4BndflmtvMicttnonpdekmmHijf»ih/fm 

tamhMkit^hafiAittirplimy  ntc  impttt^Ait  in  iftuartim  TreheUtdiuctm, 
Sopnoountenimexhztedibusquofdam  fuiflequibus  fideioommii^ 
fiim  rdi^um  non  eiat,i  quibus  tamen  pro  qua  parre  (unt  hsredes  ' 
przfiarur  &  foluitttr  filio,  nmdttsptsleganis.  His  autem  opus  no  n  eft 
exapere  vt  filius  imputec  in  quartam  easpovriones  fbndi,  qnas>ab  iid  ; 
ilem  capiCt  qota  nihjlad  eos  fiddcoinmi(rum,  nec  detradrioTrebcIiia- 
oic^  pertinet:  neque  fiiinsadtterfus  eos  quartam  dctrahit,  cihn  nil  ha« 
beancin  portione  hgreditaril ,  qu4m  ex  fideicommiilbiilius  ahis  non 
ipfis reftituit»^  de qiia detrahic  quactam, vt diximus.  Ali;  ver6  cohar-  ^ 
*  redes fideiconuBiffiuiij»  iniuflcpetetenc  eas  fiindi pr^lcgaci  porrioncs 
qu;  nonab^i^Mabaliiseoh^redibiis  oonfideicommiifiiriisper  fi- 
lium  capiuinM^^iibi  praficere  ^  impatari  in  qiiartam ,  nam.  iU^  por-  . 
ciones  ipfi^  non  obtigiflent»  fi  fdius  eas  non  csmetec.  Hoc  fcnCn  con- 
tra  prioremjlegis  intcrprecarionem  omnes  fundi  portipnes^nullo  mo- 
do  impatan  tur  in  quartam.  Deinde  fineitcuc^  efle  fi4!eicom'mif%n  re- 
llituendam  duntaxa^uibufdam  hxredibtts,  non  antcm  omnibus.  * 
Tetci6  noB  ialGfle  tmacorem  ahquidab  h^redibus^dari vt  fidcicom- 
Aif&riis  refticaat.  H9C  huius  lcgisinccrpretario  non  fuit  ig^ta  vc- 
cuiHs  glodatoribus ,  vt ex  Paulo  Caftrenfi,  &  Salicef o  ad  hanc  l  aliifl 

2ttevetuftiscolligitur,  eamnoui  morefuofibivendicanc  laxiaeain: 
ccon(licues(pectemiiutttslegisjSfo;H^resi|Acrecu^aIiis  inftita>^^^[J^'^ 
Ms,  habens  ab  eofondttm  pr^  lcgacumseins  teftaroenco,  iuflns  cH^^por-  llTw&ww 
rionero  roam  h^itdiuriamrefticuerefratribus  &xs<ohf  rcdibus  ^ec.--^"^^ 
Aon  aliis  extraneis  etiam  h^redibas  cn&ieo  inftitntis:  :  Jullus  eft  fub 
condirioneteftituere « puca  ii  vxor  eius  fine  liberis  decefterit ;  fi  qhid 
tale  eu^nerit  6£c.  Poft  eius  c^ndirionia  impfementum  vel  euectqm^ 
Jlk  reftituereciAnpelhcur  ddeicommiffiim  fc^cmbttsSt  aliis  fideicom- 
'  »Mi&riiS)  ex  eo  prius  fibi  dctia^i  U  rcccndi  Trcbclhanica,  Vetujndid 
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fbndicnis  fibi  pr^lcgati  partem  fittm  hxredicariam  pcoeaqwirti  c«tt« 
nehic^fiuein  quaccamimpucabic  cam  porcionemfiindi qua;  adipiam 
alioqniiurehseredicario  percinercc,  quam  ahoqui  vc  hasrts  caperet, 
quamqueafiiprovchaeredecapic.  Quod  hoc  ci  non  fuificiat  pto 
quarta  Tfcbe]lianica>iUeincamcompcn(ahicvel  coputabicaliasraiu 
di  porciones,  quas  oercipic  k  fcatribus  (m  cohxredibus  &  fideicom^ 
miilariisi  quibus  fiaeicommi£rum  reftitttere  iubetur :  Nam  ab  hsetedi- 
bus  fingutiiB  legau  8e  prarlegaca  pntfiantut  9c  de  eorum  manu  oapiun- 
tur>vt&pediftuK  eft.  Qmt  duplex  dedu^o  &  decra£bo  diucriat 
lArcis  eius  fundi,  cum  fux tum  ooLtredum  prscdidorum»  fi  non  fu^ 
ticiat  pro  eaquaccareplenda,  fi  quid  deeft  qiiarc« ,  hoc  cafii  in  eius 
rupplefqeoittm,velproefUsrttpplementodeducetac  detrahet  de  fi- 
deicommifib,  id  quMl  fibi  deefi:,  vt  quartam  expleat.  ad  hunc  modum 
qttactamiategtam habebit^  Qupd  attinet  adalias  ftindi  pr^lcgaci 
portiones,  quas  fihus  capit  a  cotteris  c<^atredibus  qui  nitde  ndeicom. 
miiTo  capiunt,  &  quibus  non  eft  iufius  fideicommiflam  refiituere.* 
cas  portioneshabet  (ibi  pr{cipuas,exciavelfiipraquartam  easJucra- 
cur,  nec  itnpucac  in  quartain.  nam  ttxvK  ait.  Qtteia  cwtmt  meodimfi^f' 
d^fdMiurfifrd^t^rtmlf/i^tM,  Pofth^c  reftituere  compellitur  fidei- 
commifiiim.  Bx  hacinterprecacione  finge  fpedem  legisjS.  D.  dq 
li£redibi  tnftit.  vt  ihi  notaur. 

Inhocplanecontrarij  funtvetcres  &  noui  Intcrprfces>qu6d  ei 

Cmimie\  verba  huius  legis  Cotnpetifito  finturftquoda  coh^trMmvia  mMtX^n^  ' 
^^P^*  vetufti  DD.intelligunt  de  co  quod  cohziedes  iufli  funt  dare 

ttmDD,  fiiiocau(a  conditionisimplendar>ideft>ob  fidetcommifii  refticutio-» 
nem>  quaii  pro  compenucionc  &  remuncracione  porcionis  ablacf. 
Acveroidnouiintclliguncdcalijs  fundi  pr^Iegaci  portionibus  quaf 

'rm4  U'  ^coh^rcdibus  (  fideicommi£^jsfciliccc)filiuscapit,  vtdiAum  e(l. 

«ii  ioiM  R^arfusin  hocplanc  iidemomnesdificntiunc  middtcxtum  varie  le^ 
gant  &  crahant,  nam  coniuni^im  ca  vcrba  Icgun^ctcrcs,  £/yi^i»d[^ie»g|f 
t»fi^fiff(^entHmded»Hoqik>d4kCMerismeofitdo/^^  hicque  comma 
vel pundum figUht ,  atque  ea  vetba inteUignnt  de aliis  fundi  d onati 
ieu  pr^legaci  porcionibus  quas  a  coeceris  colucrcdibus  fciliccc  fidci- 
commifiariis ,  filius  capit.  £  concr^nouihsrc  vcrba,  i.tftqmd  dee/l  m 
fipplementHm  deduHo  >  iolaiepacacim  legunc  >  pundisindudunc ,  fepa* 
rincque  a  fequencibus  vetbis:  atque  hoc  fignific^c  aiunt,  quod  fi 
Guiddeeftquarcx,  dcducetttfdepartehi^edicatis  rcflicucnda,ieudo 
ndbicommiira  Deindelegunc  &  iungunt  vetba*fcqucntia  hoc  ma* 
do,  Q^ddceeterisineofin^filmtitrfifrA  ^uArtamhabens :  hicque  com* 
ponunt,&eaverbainceIJigunc  dc porcionibus  fundt  pra!lcg.ui  quos 
Aius  capic  4  coeccas  cohxrnlibas  fiiis^  non  fideicommiilaciisy  v  c  d  i  au 

eft 
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cft.  Quidam  vctcrcs  qaosfcquitur  Goucanus,  ccontrario  putant  in  «'T' 
vo&rsL  lcgc£an<lumnon  futmrpnBlegatum  ftlio,  ncc  donacum  caula"^'''^"* 
inorcis,  nccaliccr  datum,nccctiam  pcculii  cau/a  traditum  filio  pci  pa- 
trem :  fcd  patrcm  codcntotcftamcnro  iuiliiTc  vtfilius  fidcicomniiiro 
grauatus  fundum  iibi  rctincrct ,  ac  pr^cipcrct  dc  hzrcditatc,in  fehtiu 
fideicommifll  quo  grauacur :  idquc  cdlligunt  cx  d.l.  In  quartam^D.ad 
lcg.falcid.  Ibi ,  siuepr<edpere,  vetdedmerey  ^retmeremjjus  eji  &c.  Scd 
Jiic  intcUcdus  in  mulupcrplcxa&aliena  dcucUuitur,  quae  omicccnda 
iunc. 

£x  hac lcgc  vulgo  Dodorcs  iuris  ciuilis  colligunt>qu6d  filius  fidei-  j^* 
rommiiTo  oneracus  duas  quartas  non  dctrabic,  fcd  vnam  duntaxat:  s*^*^ 
concca  Canoniftas  in  c.  RainutiuSi  cxtra  de  ceftam.  CanoiSiilz  aiunt,       •  * 
G  pmh  6c  ftadm  fidcicommilTum  rcflicui  dcbct,  vnatanciim  quarca 
detrahitur ;  fi  fub  condfttonc&  poftaliquod  ccmpus,  du^  quarc^  dc- 
trahentur.  PriniQ,  lcgicimaiurenatursedebita  filio,  qus  dcbetur  fla- 
ctm  abadiGK  b^cdiuce,  necminpi  aurdiiferri  poteft.  5ecund6,quarta 
Trebdlianica,cibnfideicommiflbm  filius  re£licoec,qufquc  ipfi  filio- 
det^ecitc»  nec  ekctaneo  compecic.  £a  diilindio  noflt4.1.  cofirticur,^ 
ctfi  quidamDD.  (equancur  Canoniftas>rVC  God.6c  alii  ctmi  cutba  ve* 
Ktom.  Fcms^ndus  in  <li.ln  quarca,  num.70.  &  (eq^  Ctaflus^Hocom. 
deniqueomnes. 

NocaadnofttaBMfegem  i^^hJUredkgrSapdrte  pr^dtjm  qparU  nu 
tfMif  rcmrijdexplicari  Scjconfimati  exl.Titia,  %6,  D.adlcg.  Bdcidi 
Tbifimiliseft^ieGies  dehxredecniptaBdiaprariegatafunc ,  quique  fi-* 
ddcofflmiflbscauacus  eft^acquehsrMS  cft  protciencc;  illetextus  air 
in ycdic  Sedfim»  effet sdieihmi &c.  Tocum criencem  pr 9 diortim  inr 

2uartam  impncari,  quodrefpondecliisTerbis  noftcatlcgis  Z4.  H^n* 
tsria  parte  pr^iij  m  qum^  ratione  retenti ' 

Demalcipliciquartaram  diffeFenda,  cra^nc  hfc  poft  Accutfiam.  ^jgt^^fi 
Triplexquaccadidcoi^Primaeftfaarcalegiciina,  qu^/ibetis  dcbetuc 
&legtcimatopUdcerdidcur>iuiaenacntaBipfisdebica:  ideo  noo  po«> 
teftilceftatofeproliibeij,acpednct  ad  dciUDm  de  inoffidofb  ce(b« 
menco,  olim«iacqnatcacodiislizredisads,dediidoptittsm  llieno, 
ledper  Iiiftinknam  eft  cdens^fi  fincqnasuorliben  viilminos;efl:remis 
fifinc  plos^oam  quatoorlibcxi  in  Audi.  de  crience  ATiemifle.  Alia  eft 
qoacu  fiild<&a,  iore  inilicadonisdd>ica,v€aiunc9qaamhabec  h^res 
edamexcnaeasnonfilins^onfilia^/jlcgatisimmodicis  &  iaofiicio- 
^scxhauftafic  'adclan^h«edicas,|ii  fupra  dodtancem  legauetic. 
Tunchfcesinfiicacas^rolucoptiasciealieno^  dercliqua  fubf^anda 
iibiquarcamint^gcamtedneuc»  ac  de  faperfltto  legata  folttcc  ?  idco 
Hngttli  legacarij  imminadonemjkadencac  fiiocam  icgatorum  pro  iat4 

sat 


-  L.  FILIVS  QVEM. 

ralcidif.  IIl^  qiToque  vruntuT  Lberi  hxrcdesMrcnturo,(iI^ita/*nc 
immodica,  rcdplusquam  quartamrctmentdeoxrcditatejunalailt** 
tmniNoueUam.  De  ea  qimrta  Cvmt  tituliadlegcmFalddianiiD.Codp 
Inltit.  Tertia  qunrtaeftTrebeIIian'ica,de^uadi'ximus  h^cL&deea 
funt  titult  ad  S.  C  Trcbelitanum :  in  quahic  nota  ex  dodrina  Glollar 
corum  V  Q^<1  ^u^i^^o  filius  fidcicomn)i(Ib'grauatur  hxreditatem 
reflituere»  cacita  conditft>&cIaurubpcrpctnoitibinrenigttttrj/)£M 
iih€ris  itceffmti  Itaquefiliberos  faiceptc  &pofHeteljnqtiac«deficiec 
fideicommifTum.  Nam  przfnmitur  ita  pacrcni  voluiile»  &  libetis  ac 
nepotfbus  fuis  magis  quam  eztcands  lauifie.*  Quod  peninet  ad  L 
Si  vnquam>C  dereiioc.  donai;  ficaliasqucftioo^efiiperuenieiioi 
liberonim*. 

SP6STB  VEl. 
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disdi^s utttm yfAUm0mmikm  qa^ far^umts ptmtMmfhfflrmu,trS9lf  ' 
iptimti^miteitra  falfi  accufttimmi" -  .  '  * 

xiMm  fimtty  B>  tcii<hmt  ad  dil%auda«i|i  C^^iieflfioiie 

proiki&Binsr».oaonBD  accuiatio  permifra  eft  cuilibcc 
dt<^<^piil^  v€  coiyiftgitud  cx«titia0p«ik^ 

IpfKuip,  nHiiiiittMril  6iniiecli|t09tasdcsitiatrociuiuin,  adukenum, 
pnrhcicUtim-)  lC^mStnu€fdk  ka&mwf^^vit  iilx^Z.  Digefi.^Pritiaa 

<ktiilki4ioii)Curiqui&ds  prioabt  fdds  commoditas,qu^ 
q0llimm  fanyliMeoi w^it^uH£au%ts x]uati3  ad  RcmpHb;  Vndeco- 
WmflB$l$liCi^^9mbk^  (ed  kt(b<tantufii,  vcl  ci  cuius 

WP^cftitCl^^itmbluctiimi  ftiiuria, dohis  Bc fltntliiikaiu^,  flelliom^ 
9ihi<Q>fiii«Bif  £ci3UBr  ittilkczplicantvclib.47.  Digeiii 

oMiha^iurcctuili  miricniflrnmty  irefati  damnatus  cx  priuatb 
4lriij^o  0  on  efb  inikmts ,  pauds  excepth ,  t t  e(l  in  i  InSkncm,  D.  de 
fnbUjud  Cofttrai.expubiico  ctimine  &  iudicto  damnatus,  in£imis 
effio^qM^  jikl-tiwitiii^itfliiijdiffiwinrin  fpec»  flt  qozilionc iiuiusX 
<iiWia|Himtil<^^^  paqiiaJi^CRinliiporc^kDrimum  iioc 

ififtlRMts  wiuiMf^|md3»d^ 

ci5autf%4c^ifib0lpiMiiftiTei><3ii]uoah^  6c  ac^  mIvJ^ 

rwririiimiiftlrminitj  tiI liiiilirfTftTiiiiiilwirilm  iilinnr  in  lior  irr  ^fiOi^ 
-dbronimitiiiiinadacQm  prarActur.  In  vtroqueca&'fiimiIaadliucaccu*  ^^'* 
itti»0mmiitiim^l^  htkj^namu  ciuiliscfl;i»&i-  . 
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tuca,  ac  piroacd^3clidb  licec  pac^  Jc  cnnfigd:&  iM&iSlam  atfcim 
^  eft>lblauilitercanciun»e*qttoqacpadioper«iiccecur.  Sedpoftinfti» 
^li^/  cucam  ttca!pumacctt(^cioncffl'nonpermicctciirttan%ece-&paiii(^ 
ven.DD,    phuicii  cielidis ,  vj icncicmagPM  pats  Inccipcmmi  Quibus  oUbt 
'^'^  hxclcx.i8.nam innuere&  lignilcare  videcur cianiaAionem  ptoliibf- 

camfuiilein  pu|)Udstancumccimmibus:depiiumaticeoMi^ 
citrav»  ^'^'  Iino.defuctiadiooequccriminaliacfl*deca4i>conifonipocic^ 
po^r^I^in  LSipTofure>D.dccondid.ibrt£cc&dedlioii0ie«  paAione>fiicct 
^fnMT»  aAto  collicur.  d.l.  Imo  a&io  ic  perfeoiciD  «lelidi  prisaci  coUicnr  ^(b 
«M*/««r-  ly  f e     paiaom,  l  Si  cibi,  quxdam,  D;depaft.&  iiul  Poft  dedfioii^ 
ioCdt  furds^P^  decifummjmi^  leges  agi  proliibtntsDicM^,  pro 
Tnu^^erf^Qceroxu  &aiijs»iVer^  ijdcm  Inccrpcccesic^pondencbas 
legeiincclligi  eporcerc  cteag^  dciiiKo  diulicer  unciim,  non  fi 
«cimsnalicei;  Aft  illi mal^  dicerenc  aftionem  furd  efle  duilem:  nec  iu« 
«ac  parcolilm  eonim  ducem  id  quod  cfl  in  .f,£ins  qui  delmorem,  D  .de 
4ure  fiTc^  quia  vd  de  iudidopobUco loquicur,  rt  edoccmnr fiifta  col- 
kdone^  cnmli.  D  deboniieomm^  vclagic de cauia fifci)  in  qua  finc 
^ '  tliItindioncqaidclacoremcorriipic»pcoconfefibiiabccur>L4.D^oi^ 
tiC.  Noniujucctiam  cips  qu  od  affcnyi^nccg(jroitm  pdnad  cnminis 
incidere  in  Tnrpilianum ,  quia  hoc  vecum  non  efi  «  oec  pro  iifd^  fadc 
le«    Mpfci^infioc,  D.  ad  Tiucpil.  nwi  topmdo  doccc  Turpilia* 
num  nottobdnore  m  iniu  rta  tc  furco:  qnanqaam  offidalndids  poflit 
accu(acorco2frocci»  fi  indid  vKum  fuenc  Nec  cdam  iunannir  li.Cdc 
abolicionib.  aam  ccrwro  eft  camloqtti  de  pnblids  tudidis  s  mia  piiBi^ 
cis  deliAis,  fi  accu(acor  defifbt»  soa  iscidic  m  Tur^lianum ,  neqno 
abolicio  necelTaria  cll,  illudque  canc&m  bbcinet  in  publicis  iudicijs, 
Hurfus  non  prudedcisquqafcribicurial  £cinpnuans,D.adS.C»'^ 
Turpil.  hoc  cnimai  vn  pdiiads  dclidts  offido  ludids  co^rrceri  calimi» 
niofum  accufacoremmon  eracadio  &  poenacaiioiiisinpriiiads  vcerat 
inpttblidsdelidis>i.vlc.  C.dcaccufac,  Ergo,ini)aim^dc|^uansA5 
licec  ccan/igere,  crgo  in  ijs  obcincc  TttrpiliamnV|«kque  abolido. 
PraoaiiaBCiUacio  e(tNc§tcilli  poft  infiiciiciMn  depimaco  dclido  iudi* 
dum  pofljctranfigi,  facencttrtameoanreindicurumsdindidufflpofle 
tcanfigidepdnaco  dcb^^  quod  poilccuis  ditem^iwgiitc  &  miefi: 
cciam  poft  coep^m  boc  ittdiciiim  ideli^  prittnpi  diroo  tiaiifigi|>oflef 
aam  iioc  fuadec  catio  6c  confequentia  «oiKcjormnmF:^  ftiince  acc«fi^« 
doncm  paci£ci  licct,  poftaccufaciQnera  licct  rfi  polt  cam  iionlt4CMicn 
ante  cam liccbic  fiaqne^cado  fadc  vr  dcfmUidt.  iodicijs  nottr  Mpic»* 
libtts»  ance  accufacionemnoo  bflcac  tcanlfg^»  qoa^poft  cam  non  li* 
cet,  vtinfra  dicemus. 

iigicur  dcpiiiuriB  driifti^fingdiftiiiiftiqnr  lirf»paM<a4C4 
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idqueprimo  certumcft,{inondumrjtinfticuta&  ordinata  nccufujo  f'"'*** 

dcIiaipriuaii,nulIumqucadhucdccocrimincconftiiurumiudicium  ^^^*' 
( hodic diccrcs  f, Bullamqui^fit.o fa£ta fit,nccludici oblata )  tunc citra  SL^4. ^ 
dubmm  potcft Ufus paafci  dcpnuaco  dcliao ,  & jllud  rcmittcrc  rra. 
tis,miuriamfuaradamnumqucfibi  dacumcondonarc,  quod  cft  ra 
cjfc,  propnc :  Sicaccipc<iuod  in.l,  luris gcntiu,  §.  fi  pi«,fcar,  1  Si  vnu/ 

$.pa6ta,D.dcpaa.diciturpofrcremitt,turtivcJiniunarumaaioncm' 
quia  ad  rcm  famiUarcm  tantum  rcfpiciunt ,  quia  dc  ijs  padum  a  rc  '-^' 
Dublic;L,a.rccoiiimun,  rcmotum  cft:  ncquc  ira  paftus  pro  confcffo 
habctur,cumnulladatapccunia,  fcd  cratis  ci  reraifTumfit  dcliaum 
ptuwum  antcaccufationcm,  I.  Nondamnatos,  C.cx  quibus  caufis 
aUam.  irrogat.  Acqucgratuicumhocpaaumnon  infamatrcum,  ncc 
proconfcflohabct. Diucrfunrcritfircusaliquodato^promifTcvclrc  ^'-r-^^ 
rcncotranfcg,t,atqucitacrimcnpriuatum  ipfi  rcmiflLra  cft  pccunji 
data.vcl  promifl^a,  nam  hoc  cafu  antc  inftitutnm  accufationcm  priuati 
crimiois  valctquidcmtranfadio,inhocvtlalusquj  pccuma  acccpca 
dchaum  priuacun.  rcmificamphas  dc  co  ncqucac .igcrc,arg.  Irgis  Qui 
dcjiun,  D  ad  S. C Turpil.  & lcgis  Qi.c^tu,  m  finc,  D. ad  i.  1  uham, 
dc  VI  pubhca,  l.Si  mancus .  ^ . fi  ncgaucrir,-D. ad  lcg.  luiiam ,  dc  adula 
Nen^idco  tamcn  ismcdit  ,n  Turpilianum  Scnatufconfulcum  quia 
nan pcrtmccadpnuatadeliaa, vtcolligiturcxl.i. Cad S  0.'«". Tup. 
P1L&I5.  C.dccalufliniator.  Addcquod  cps  tancum  cocrccc  qui  ac- 
cufationesuminfticutas&ordinacasdcfcrancprauc,  vc  patec  cx  ijs 
titulis.  Ncquc  rurfus,pra:uaricator fcu  calumniator hic miuriam  fuam 
.rcmictctts,dia  poccnt.  ^uiiSordidts  concupioml^useflmterdiaum  hoc 
cft, cum  ob fiaum ciimen  pccuivia cxcorquctur,  Nan  autcm  bcms 
honepstranf^wmlms  :^^^^^^^  D:  dccalumniacor.  qux  ahoq^  Re^P^ 

«cgoCHmfaccrechuiclegiig  ini.parcc.  Vcrumramen  quodad  no^  "^'""'^ 
ccncematt,nctquianccaccufationcm  ita  paftus  cft  datapccunia  ,  vt 
fibi  rem,tcacurcnracn  pnuacum,  infamis  cfficcur,  fi  paduscft  ftio 
nomine,  furn,  vi  bonorum  rapcorum,  iniuri^rum ,  dfc  dolo  &  fraudc 
jnJJispaau5,  dcpcaus,libcrarus<  cciamanccaccufacioncm)daca  pe^ 
cunia  ii»fam,s.cft,  qjiia  hoc  modo  crim«n  confircri  vidccur,  vceft 

jn.1.4.  m  finc,J.5.&  1.6.  D.dc  i^s  qui  nocanc.infam,  Nota,P4<57w/iiw»c 
wMn^,namaIjudeftfipcrprocuratQrcm&dcfenforcm  padus  fir-  de" 

fcoforcmni.fupprcflbreinomineolimagcbac&:tranfigcbat,vcdocui 
ad  ticulosmandac,  &.dcProcuratonb.  Non  caracn  idco  diccs  iftam 

tranfa<ftionenj  vi/ibus  ommno  carcrccx  eo  quod  rcum  infamcm 

cfhacfiquidcmmbflominm^ratranraaiofubmoucbitagcnccm  d  1 
Iijrisgcncum,§.f,  pacifcar,i.Sivnu5,5.pa6U^D.  dcpaa.  Nequc  hk 
coufunaas  &  obtrudas  id^uodcftiaJ.vjr.D.dcpriuancat.  vbi  pro 
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vi£ko1i9Aecurqut^clarotsmcocrupit,6cioJ,Eiiis^i  ddfltbfcm ,  D4 
dciurefi(ai6£iD.U.O.de  boiiiteonm  ^«wtetMu 

.  .    libicpiirciaer.  QoiadepnimttideliCtisiicmlof^ 

tuia  eft;  qu6dinpEti]acisdcfiAoQ0Mhiiitcmtiif  ddatorade 
ibi  mencio  fit :  iiiiQeaslogeftloqtti-depiiblktsiadk^ 
C.decalamiua»qiJ!ziu6cdid»dek^ 
.  cibus  habcceduntaxabkiaimintpHndlrilid^ 
ylc.dcprguaricar.ajgiyi;dwgiC»»fdtoc 
jdqnuxat  ia  pubftcts  iudtciis  ^  vt  diidnof.4mtelWMe:acb^^ 
ilteiadiciuindcpriaatodcii^h^iaiifigeiolepadm       ^  «iu 
jin^oji'  PoftcoDifatutumjadiciaiaifoftinlfatiiw  . 

fffam   to  de!iAoctia«Bptciifeie6a^oncm  gradstaniMiiej^tiMiMtbrifio^ 

itZ!"^  ]bkaccu(iU:otifi|;<ditinTitf^^ 

Cinet>  toce  diitimus :  ncquercus  pro  iMd^prOt^Ohfcfllfia!  dii 
.d;jt  lcgis  9fo»ddim§dtoSy  &  dldaci.IiuiigentfiimiS.fi  j^tdku,  LSi^nii^ 

xittf.  if  .pafta,  D.depa6fcis.  Traii^igerc|  quoqoelim/ pecani&que  dac&  do^ 
.  ^  cidecc^  decauBicnminaHpoaacicrimiBiSyargumcMtendiftb 
}oQ0tam :  qu.anquamreii»hkinfi»is^ef&danirilktaa&Am!y'ini«i^ 
jrum»  bonocum  rapranwi»  doli  &ii[a8djs,d  J;4.  l,f:h  ^.B^.de  ijsqni  no- 
cant.infam.  Itaqucpro  confeffi»habetar,  idlioc  tantdm  YtitaitinfiH 
mis»  nbiA^  fic  pro  confe/To  in  iure  Sciudkki^  netfplo  Midkaco  jB^  cort* 
4cmnato>  vtcftinz2.t:^bul.  Ideobcn^rcprchctfimfarAcaicfiQUin^.  • 
J.5.  c^m  ait  jHumxeam  iiabcti  pro  confeffcr,  idcft^prowmiido  &  pro 
.^amnacoeiuscrihiinfsdequo  patocfi  pecviniMatt^^MMsf  iHili-iA 
crimcn  futc  (ubbtum  ei  cranradiono»  a^tduMttsr  ii«&nis  tcus  cri 
mineremiflb»  de  quo  ampHilbagi  aequic.  q«od^fois  i^fliQpiKbMdi 
.  iudicijs,'fiharcpa(5^io  fiac  nen  impecrac&  aboiiciOhC,  vcl  fi  nonfimt 
capicalia,l2..CdcaboIition.  vcinfradicectir.  SciocxitinB  Canonictf^ 
in  v(uhodie  omnia  ainuanidicipublica,ftfoiUln-accafittaonem,peP- 
focucioncm,dici  pubIicam,qoia  poblicam  CC|ijftkiditur>  tt'fieiii««/lft 
^**:Rcipublica:,cx  Gloflain  cao?ia»Ricsv  crf!c.F«>w.  6.qu.i.Panbrm.  it^ 

JjJ*^*  Cap.i.cxr.dccollufionc  dctegcnda,  Hofticnfts  &  alij ,  Bald.  m  Rub« 

^disai,  Cquiaccuiacc pofillndc  vnlgb  fcnnir,pnaita  hodic  nuliacflTcddiAa» 
.quodatctittcad  cbrum  eoi^rciticmem  qazpubiicaeft^pertin^cqiica^ 
*  Kco^ublicnn;  Ac  ideo  etiant  prb  crlminiblisr  quziiis  ciuilc  priuata 
ididc^  potcft  quanii  ex^ofiiKho  per  iiidiccm,8t#(ci ,  Vcl  f^grf,  vd  pl^ati 
cognitorb»  cdamniiUociJcuratcirepctaatO/V^^alMU,  ve^  unt:miyt- 
mdquoadpoenamcxtraordioariam  vdcoifrcirioncib  d^i<^  Vctltim 
hpc  rccipi  dcbec  in  ptiudtis  deliti^is atrocioribus  cailifftmV  cx  quiBtls 
anim^ducrGo  gratiiof  vclporHa  cotpoiilis  fequitur,  non  iti  ptiilitts 
jd(^iaiskuiot£m|irt  iiauliv4«iAOr«a^  eiit^fM» 
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DE  CRIMINE.  ,  34, 
fSM)  Vel  tadfcdff«lildflSi  &«b|itcs9ca  non  iifjffmti^iig^  pet  I  udi- 
ccsauc  ProcnwtoregpobMcoM«^P"eiflKii^^  vc  cx 

Vera  iam  ranone  Sdnamicoiifiiki  p»cepqi|iipti^'       ^  '* 


^  (^'perrinecyadrempropi^incttttjabu^ 

uatorum  deliftomm,  in  du^^«rkBimlja,  fcu  panalia.  Nam  ab  ^rw/^'*^ 
Sii/tio  &piiiiiot0repriiiiaddlAacfancm  bocei},  pro 

deliai!»  pnnadiiiQlla  criminibs>^M  dailis  talitumfaiftio  dabacur  ad 

4i^dm  f^iAMiKliin  Quod  d 

^ctiiM^im^M  concineciHr ,  fic^  <m  ordinaii»flS4»oifis ,  id  cfl^ 
jb^dcleg^^  Poftteare. 
VillMlifUkdNld^pniucd  dtelifto  non  tanctka  duilicer  igcrecur,  fcd 
t&miUmllSi^  pcobacaiarecimliin  puUids  yciI 

^tinittflMirdeq^^ 

WbMfS^lMtWM  Sb^«^.ad  Idg.  Com.dc  £dfl^  iniure  paffim. 
5i^  l^gMMM^^  crim^a]ia>&ali(}tildo 
^iii^inatimm  qu6dnonhabcDCpcenamcercaiplegitinia 
^drdi^Kilij&Bt  im^a^icratia^  cclidam  arbtccio  Indtcttm.Hniuirci 

rTtthcinlvlc  D.  de|n3nacrdelid.io4r^^ 
incit  decrandocflcUiottaL  iDi.vlc.D^ 
ijfquc  paflim  lods»  ex  quibus  colligitur 
inili^Tclcriminalia;  Ha&nasdcpciQacis  . 

f  ^Nofltalex^^mdaft  bntibn  depublidc  criffliaibuSspontfiqucrc-  f"^ 

dc  crimtne  ^IS^ 

4tf0^^ep<^adiiahguiiEiis:  iiec  ciimimeappellaciacriminis  capitalis  , 
^Ci^'ac8pi0ft^/Vtficrzpiibjscmpequodcs  capoc  6c  fbjuu  mittuitil6r> 
^Veluti  deporcacionc»  dc  tnccrdi^ionc  aquc  9c  ignis ,  damnarBOPic  ad  ^],^^^, 
^£aIIam,I.£dtfto»^.rcicapitafcs9D*dcbonor.po(re(t  quar  qufdcm  ^mm.  ' 
»bqnnjctn6rci  xquiparantur,qaiaiiscapac^idcfl^llac«sainicdtutJSed\v.  •  v 
'n^dMcaccbimtts  capitts.f>oenam  pro  vkidiO  iikppIido>  vel  prd  paena  \ 
'^ifibigi^efeRditut:ficmntitttid,amputatio  membn  de  bonililef 
'^iucnd/didtur  ^tngoinisporna,  exauth.  deeollaaDnib.  &al.  Cap.  i. 
*id  hxc  dndOPQS.  Quod  genus  poenz  prircisiiominibttsinu(icatum.Ae 
'pdinTum  fuit^quiaiiorcteuithofkiinismcinbsamutilan  :atque  ex  ft* 
^ptem  primis  natar2h^bnsaiScediIttnittmb(c^ait>Jtr«»>oi^» 
^iithtmimviitmt,  San^experimencisclarameft,rcosmaIdacos  .impu^ 
^t9tibne,Tetaffli£bon^6c  i<nnmcadone  membri  alicoiasjtantikn  li^ 
tari,  noh  emcnd4ri>ifflofionte  8i?  pudpre  tann^m  mQtilan',  quiain* 
^nics  flc  inteflabiles  imprbbiqoedc  impudentiffimi  nebulones  fluiir. 
fiiftilfm  quoque fic vefbcrum  i^us ,  ptrnam  fanguinis  efle  vttlg6  rcn« 
'tehc>  qaia  nnguis  cLdtor»  Nonmiili  vc^o  oipittlc  cciini;nia.haali 


Digitized  by  Google 


PACTIO 

incclligunt  id  cannhn  quod  moxti^  poenam  concincr,cx,  L  i.  D.  «ic  hom 
nis  eorum quiantc rcntcntiara,  &c.  Sed  inceliigi  dcbcrc laciiis  dc  cri- 
minc  quod  pcsnam  cancum  aliquam  (angujnis  irrogac,  pcobatur  cx 
Dt  trmti.  ^«^-l^iS.fiC cx.l?lt.  D.dc  pracuacicatorib.  ibi,  In omnibm  cxufis pr^tcrqui 
necapuMii  infAngmnt.  Igicurincapitalibus  caufis  qua?  publico  iudicio  vmdican^ 
*^h^  tuc  6c  (anguinis  poenam  ingcrunc>Uccc  cran  %crc,faac  1. 1 8 .  cuiusjatio 
vacicquacritur,acmukiplcxaficrcur.  Scd  hxc  vna  ab  omnibus  pro- 
bacamagisex.hk  D\dcboni$corum  quianccrcntcnc.morc.(ibiconfc. 
IncApitiUtbmcrimimbmquitmo¥tUpanAmcontinmtyImperM^  ifftofcau 
dnm  cenfuerunt  ei  qui  qudUter  quditerfMffuineftmm  redemptum  voluu.ttlou 
Ignofcitur,  quafi^icat ,  boc,  iutc  {in€to  proiiibctuf ,  ob  Xprpilianun^, 
&  quia  R.cip.  inccrcft  deli^accofquc  puniri:  camcaignoicitur  reo  qui 
dacapccuniicranfegicdc^ctiminc,  &  (anguincm.  (iium  rcdcmic.  Sic 
reus  lciprum  a  ccimine,  a  iupplicio  &  a  pGcnaianguin is  liberabic ,  quia 
leg€  permicecittc  pacifcituc:  &  isaccuracor  cum  quo  cranicgit ,  in  po« 
flerum  non  agetd^e  co  crimine,  Alius  vcro  cuius  ctiam  incciiic ,  qui- 

quc«o  criminc  paritcr  Iscfiis  cft ,  dc  copotcrit  agcre  |&  ceum  accuUr^ 
quiarcsinteraIiosfictran(a6ta(aliuduritciudicata)  non  nocct  alijW 
l.Qui  coecu,  in  fiiic,  D.adlcg.IuL  devipub.LSimaricus,$«{c:J{inega«» 
ueric,l>.dcadulicr. 
'ji^tt      Borco  hic  diftm£tio  adhibenda  cft,  vcrum  acoilatio  cospca  (it  nccnes(; 

r./«fr«iM  I^Iam  fi  nulla  qua:fticf,  inquifitio  fic  habitadccriminc,  nulla  elogit . 
hdoiy  Jr^ormAttom^  velludici  non^obbta^  haceafu  poteftquispaafci 
de  criminc :  fcd  pa^o  hic  ftriftc  &  proprii  fignificar  gracuiunxccmi^ 
fionera,  Li.  D.de tranla^on.  quo  fcnui  in  hacl.18.  accipicur  verbun% ' 
PMifa,  vc  diffcfat  a  vcrbo,  Trsnftgere,.  Liccc  vcro  iniuriam,  damnqn^ ' 
offenfkm  gracis  condonare:  imo  ad  accuiandum  inuitus  ncmo  cooi 
poceft,cic.-Cod.vcnemo  muitus  agcrc  vcl  afQ](aKccogac.  An  vccib* 

'-^•jiMV^-liiccranfii/fbio-pcfmittitur,  id  eft,  an  aIiquQ.dato,  promi/S,  vcl  rctctOg; 

I^TiZ  oondtim  cacpta,fedfutura&moucodiaccu{atio  rcmittipoiTue  Scho** 
laftici  putant id permitti lacfo &; iniuriam palTo, quiahic  non  fit  Tut*^ 
piiianoIocus,cumnuIIafitadhucinftitutaaccuiatic^  Acplcrique  vo* 
Juntante  cGcpcam  aonifationem     conftitutum  criminale  iudiciun), 
poiTe  crimen  rcmitti  non  untum  pado  gratuito,  fcd  ctiam  tranfaiflio' 
/nc  &prctio  dato.  Idi|uidcmhoc  cafu  dc  priuatis  dcli£tis  jccttum  cft-»,, 
idcra  quoquc  dc  puWicis  ingcrcntibus  pocnam  fanguinis»  modoia 
obiicientc  crimcn  nuUa  fic  calumnia,  L  i.  D,  dc  calumniac.  hoc  c(t, 
inodo  non  ficmccus  pcr  cum  improbc  oblacus  cxcrimmcconfi(5tc>. 
Scddcpublicisi3clidisnoDin£crcncibusx:apicalcfuppIicium,maxima 
dtibicaHocft  vcfumantc  accufacionem  de  his  liccat  tranfigcrc.vidctMc 
I  nonliccrc  hac.Li8,cuin.pcrcam  gcnccalitcrin  his criminibus  proh^-- 
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cittfittran/a^Vio.  iTicontrarmm  vulgo  Intcrprctcslicctepirrantj-atqj  • 
rcfpondcnt  h<inc.t.  8.  loqui  dc accu(4ck>nc cjpicaJi,  &  dc cranfadione 
qux  dc  racaufa  intcrponicur:  firgo,inquiunc,c(rptacrataccufatio, 
aiunt  hanc.l.nonagcrcdccrimineijondum  acculato,  quiaantcaccu- 
facioncm  non  dz  adhuc  publicum  iudicium  &cnmcn.  Ha^c  tamcn  j 
epinio  vcra  non  vidcc4ir,  vt  infradiccmuc.  In  criminibus  crgo  qux     •    '  r- 
vclmortis  vcl  (anguinispcrnamingcrunt,nondubicaturquin  liccac 
tranfigcreantccccptamaccu^ationcmratquc  rcus  non  fufpcf^us  ncc 
accufatus,qui  tranfigit  non  habcturconui£lus,  ncc confc/Tus',  rcc 
jnfamiSjVtcolligiturcxgcncrali  dcfinirioncfiuiusJ.  iS.  Obiicict  ali- 

2uis  mp  cci§|uclocis,  vr.  I.  2.C.dcabo]ition.  1.  Eiusqui,D.dciure  ' 
ici,l.x,  D.  debonis  corumquiantcfcntcnt.  &alijs  Omj!ibus,fcum 
qui  corrupitaccufatorcm  pro  confcflb  &  pro  conuido  habcri ;  relpo- 
dc  caslcgcs  vclflgcrc  dcrcocondcmnationiproximo  quipcrimpro- 
bam  concufTioncmprctio  corrupit  luum  accufatorcm ;  vcl  agerc  de 
criminc  quod  ncc  mortis  ncc  (anguinis  pcrnam  conrinct,  in  quo  traf- 
a&ioprehibitacfl.  Nos  vcro  in  hocarticulo  (cribimus  dcrco  qui  antc 
inflitutam  aocularfoncm  tranfcgic  dc  crimine  capitali,  ncc  corrupic^*- 
accufarorcRi.  .-.M  -i-..^  ^ 

»/•  Poft  mftitatam  vcr6  accufationcm ,  id  eft,  pod  inrcriptionum  fo- 
kmnia  dcpoHta,  fif  dclatum^inter  rcos  cumquiaccufatur,  anhccat  '^^'J^^ 
paafciTdtranfigcrcdccriminccapitali  jvclqaodmortispcrnam  c6-  trMnfyjn 
tineac,ytmterprctatur  Vlpian.  inJ.i.D.dc  boniscorumquiantefcn- 
tent.&c  velquodfanguinis  aliquam  poenam  ingcrit  pcrabcifionem  ^***''*^ 
yc\  muttlacioncm  membri  alicuius,aur  per  fuflium  &  verbcrum  idus^, 
Tt  Do^torcs  jntcrprctancur  cx  argunr>cnco  huius.l.  18.  Sanc  cx  iurij  j 
rationc  &  regulis,  rcmittere  crimcn,  &  ab  accufationc  cocpta  dcfiftcrc  .  R: 
0onIicer,ctiam  gratis,  nulla  pcciinii  acccpta ;  mulco  mmus  hccbit    *  ip 
ttanfigcrc, &prccioaccuiacioncm  cluclcre.  Scri^oiurchicaccufacor 
,  qui  dclcricaccuiat-ioncm  ,incidit  m  Turpilianum ,  m  pocna  quinquc 
,  Jibraruraairri,&iR  p<rnacxcraordmariam,vcIcxriij,  vcl  rclegacionis, 
vel  vcrberum,vcl  aham  pocnamarbicrio  iudicis  xftimandam,quia  rci- 
publiczintcred,  deh6bapMniri,  &cocprasaccu(acioncs  non  delcrinec 
c»rrunn^i.-i<a  vcftonobftancepado  vcl  tranfadione,  rcus  pcragcn- 
dusfir.accondcmnandus,  vtcft.inl.  2.  C.  dcabohcion.  Scdcontra  tKeth 
fdiusftpi^nrs  valctca  rran(a£tio  cx  bcnieniratis  &  humanitatis  ra- 
tionc,  hocconftitucioncs  princ<pumindulfcruntrcis,fupra  iurisapi-  v 
ccs  vt  ait  d.lex.  i.dc  bonis  cor.  non  ramcn  cfFufc,  ncc  in  omni  criminc 
in  Jui/cruac,  (cd  in  eo  canciim  quod  eft  capjtalc  (cihcct  vcl  mortalci  * 
vcl  pariiani  fanguinis  ingcrcns :  Cuius  pcrfccutio  pcr  paftum  &  pec 
trauiadioncui  tadam  ciuditcr  &  lcgitimc,  toUitur  &  extinguitur,  nc- 


-j  Google 


'   PACTIO^  ^  • 
yiwdliWiyi  nftjjf  ilcftiMPPhuade  to^gkox^tiipL^tt^^^A 
^imMmsi  a<xuiatp;iiqitkriy>fegi%  vc  haM  lex  if.  <^d^jihoi 
t|k|0li>tni^^«ft^ca  veL^^       reickisiic  4anguipei 
cicqueVc  accuu^ib  accufacionc  denfteroilMiiffrvil^j  pr< 
£lAsMmh^bmr,X%eftiad»J.  vkD.dcprxiurk»^.  ^.I.  lJ 

StfMSiqtmcum-eft^ffhim  qyiaccufAcoreiQ^sarrtipicptiMi^li^ 
iiSoiafiht^f.  «Mi»qm.  D.  ^iiifie^rci,  L  z^.  D.  dc  b(Kijs^c«i§^ 
I^Dt^  lo£iquidem,  Q  decQjRcrah.  Aipulftf .  L  ^.C*  de  abol^i^SKiint 
Ll^G.cle(k]0O4iudi&q(lH)ialeiAd.iCftuiK?^^  '  "^'^ 

ftftfotoqil^ami»feaicct4efCQ  tciiwois  npnl  _ 
fgsxaih  fui  i^<:us  condfiiDnacioiii  pcoximu^MI^I 

]iiir<mcitflioiieiBWp«9^  irei  corrupi^  hQiHlf)g,2!lmltti 
ifist)|ii^vittfljj9^fl^^  litc  cauQr 

iii  capicts  cran (egic  cum  aduerikio:  Ntf^ttmm  tjfonfathomjim^Jed. for^ . 
4^sc(i«cij^«MM^  D.  -IrrrliimniiHifiiftiiii 

ci  poccft  h^c  ▼eri>ocendl  dumcaxac  valere/ed  in  rc,  &  inAPlSni»|fl|||^ 
&.itianiaeil<^quo«i4mf f^iii>|ii$  femper4ic^c  il^  ttmkpik  il^^ 
biji!ic6&  eau^a  crimiBis'i^cifli»negabic  fe  iurea^iiiiip^lllii^TllllPll 
quepecuniam  dedifTecaff  cimi  TCacaluai9ii)lt«iiiWi^^4l^^ 
icr, non  vcaccuiacocemimprobum  i  iiiiiiiniwi1ii<  Q^iiiiiiinin 
quam  obllantibus  iis  locis  omnibus  affirmiAiiiijMMiH  ^ 
gttinem  viraraqiic  redimcre  &  ptcciopr^uefrcereacciii 
ia(anguinis,  vc^eflin).  ylc.  D.pr2uaticK.a(ikkirDtdci^iHikCi 
ancefentcnc.  hk  refpondebis  icerum,caft.lfgp9op|MD^|aS|M||ii^i 
hibccur  reo  corrumpere  accufacorem,  &vpfe9iOr^«cu4ci«nmi 
dere,Ioqui  de  reo  criminis. non  ingercmis  prrtiiimimfl|lii||iJj 
niSyfcdaliamcancilm  capkalem  pcrnam.  Addetpti9Ai0rfj^^ 
dc  alio  vel  fpcciaii  caTu ,  v  c  in  d.  1»  Eius  qui,  j)^c^«  ^{^'Qmm^'^ 
Canc  in  caufafifci  hoc  efc  jfingulare  ve  Bctno  irrqmm  rrni  |ioi|h|iijiii 
accuratore  U  dclatorc  pacifci :  quod  lacecxt^icurjjs] 
csufa  &^pfa^jiacapicaiisad£id.ciirainiai 

Gallia.  ^  ^  ^  .lYj  •  • ,  .   •  io-.  n.  ,  tl^ 

Porro  cum  dicicur  hocindulcura  exhumaniccce.vtcqi5idf8crlmin'ei 
capitali  tranligcreliceat :  Niinquid  alia  etiam!iuc%flfu}6QC^4uibu$j 
trsnftai»  cauctur,  rcuin  pccunia  decidentcm  cffici  infamem  ,  &  prty^ooiefia) 
habcri:non qmdc procotifcflom iure & in ludicio (hic>procondcm-- 
fmZmk  nato  eft)  fcd  proconFefTo,  ad  hoc  vt fiac mfamis  &  nocatusiideco  .cri^ 
jntkkeai^aeg/s.4.ia&&j.  D.  deiis  quuxanac.ifiigiak  Kko jk  ^ 
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DE  CRIMrNE:  5^1 
blico  iudicio  damnatus  efficicur  infamis,!.  infamcm,  D.  dc  public. 
iudic  Idcm  crit  fi  padtus  (ir,  quiapatti  pro  confcfiis  habcntur,  &:  coa- 
fciripro  diinoacis.  hocadrcum.  Accufjtor  vcr6fictranfigcns,vidc- 
turincidcrcm  pacnim  Turpiliani  Scnatufconfulti.  Q^iadcftititab 
accuiationc  vtcontmccurcicuload  Turpilianum  D.  &:  C.  valcac  qui- 
dcm  harc cranlaitio  in  hac.  I.  vt  rcus  a  pocna  cnminis ,  a  Icgc  Aquilia, 
fcudamnodato, acondcmnationc&a  Iitisfumptibus  Iibcrctur:  fcd 
talcm  tranlaitioncm  qua  cludituraccufatio  6i  vigorpublica;  vindidj 
acdifciplinx,  fuaquoqucrcprehcnfio  Sc  qu  cdam  animaducrfio  fcqui 
'  dcbct  alijslcgibus  &:  prxdidis  titulis  impofica.  Huncarticulum  varic 
&ambiguc  dilputant  intcrprcccs.  Scd  brcuiccr  diccndum  videtur, 
ipfum  rcu  non  criici  infamem  pcr  tranladioncn^dc  criminc,(anguinis 
vcl  morcis  pcenam  ingcicncc:  quia licct  ci  pccunia  data  litcm ,  fangui- 
ncm, vitam vedimcrc.  Srlicet.non  fcquctur  infamia.  nccfimilccd, 
>quodc  contrario  fcnbiturin.I.^.  in  finc.J.    D.  dc  his  qdi  nor.  infam. 
Namibiagitur rpcciahtcrtantum  dc  priuatis  quibufdam  dclidis,vt 
'    fupra  dixi.  Quodattinctadaccufatotcm,  qui  pacifcicur,hoc  cft ,  qui  y,rum:m 
gracisrcmittitCnminis  ocffccutioncm  vclqui  tranfigit,  hoccfi:,  qui  a«»/dftr« 
pccuniaacccpcadcfilbt,  multiorcdunt  cura  nihjl-cminus  incidcre  in 
Turpilianttfnb' qUiA  vcrum  cft  cum  defiirific,  id  quod  Icge  fcmpcr 
vindicatur.  atque  fi  dicat,  Dtflitinonimprobe^  ncc  C(  r  upcus  prctio,?cd 
tranfadione  Iicira:  hoceum  niliuuat,  proptcr.  1.  Alf^  accufacionr,  in 
principio,  D.ad  Turpilia.  vbidiciiur,  Jt/l^  Accufntionedejlitit ,  incidit  in 
-THrpilmnum ^qut  cum  aduerftr/o fuo  de  compofittone  eiiis  crirr.tnis  <juod  inten- 
^/>4//«fr/>/oc«f«i, idc(l,qui.tranfegir.  Harc hiit  fcntcntia  Azonis,  in 
tit.C.  ad  Turpilian.  cum  ait  accufatorem  qui  dcfiirit,  incidcrc  in  Tur- 
♦  pilian,  fiuclicita  fit  traniaftio  vt  in  languiniscaufii,  fiucnon  licitafir, 
-VC  cum  pcenafanguinis  non  cfi:  irroganda.  Vulgo  contra  Azoncm 
fentiunt  Dodorcs,  quoniam  fi  iurc pcrmittcntc  fic  tranladio  ,Icgiti- 
ina crir,  rculquc Iibcrabitur :  Quod  fi  verum  cfi^ ,  quo  modo  dicctur 
,cam  tranfidioncm  in  accufatorc  cficillegitimam,&:  obnoxiam  panis 
•Turpiliani  contra  rationcm  legis  Gracchus,Cod.dc adult  vbi  fadum 
Jcgitimc  pccnam  non  merctur.  Prartcrca  nofira  Icx  i8.  gcncralitcr 
ait,  TrAnftvere prohilutum  non  efl ,  ncc  rcum  ab  acci.fitore  difiinguit. 
.Vcruntamcn  fentcntia  Azonis  vcrior  videtur  pcrtcxtum  cxprcfiura  Acrufjtr^ 
<li6tx.I.  Abacculatione,  idquc  ctiamxertum  fuiflcapud  vctcrcs  Ro-  ^'"fg^ni 
inanosconncioex.1.5.  Cod.deabolit.qu^oftcndit  cum  morcm  fuifle  '^T,'*^"* 
•inrranfii£tione,pa6tionc,  compolitionccriminis,  vtabolitio  criminis  r^rj^i/wiii 
&accuIationis  impctrarctur,  dcindc  Omnibus  placitisobtemper.xretur^Sz 
£ctran{a6tioad  ctfcdum  pcrduccrctur.  Ha:c  autcm  abolitio  crirrmis 
.▼clmagcacculationisaludicepofccbaturjquicaufacogniracam  vcl  * 
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concedjebat  vd  3encgabar>vtcolligicur  ead.a^CoddeaiK)lk.Si{Iu<te 
Jcgiciinam  &  lidtam  taaaJ^aactn  ceiDPcrifiecjaun^obabtc 
■dac4abolitione:  li  verd  Qoci  tSM&Sdoiicm^CnecmfOi^MBnh^ 
bam  efleanimadttcrciilec,  eliiegleftinoceDteaimiiii  cofiobar^  vc 
eft tn  4Llt.  Eaigitarabo.titio  femperobtiiiettda^  alioqaimiiiitoriii» 
dderct  in Torpilianmn.  Racio  bipceft ,  Dropcertft  qttddsiio^mB  tx 

 "  «( 


iuris  ratione  rcgub's,ra(fistranikbo  cjDft  nimea  datlpecttnAjcnfll 
inm  efti  olim  non  (atis  approbacetOT,¥Cant^diximas:aciiliftadoois 
tantdm  caoil  Indttlrameftreo  vcpoffic  rediffleve  ^mgnmem  {bamB 

ieiMtittmpogife^altd>oJidooem  impecrec  At  hdSH  tmfeaatmut  m 
4rtimtne  publico^anguinis  paeanm  icrogaate  /ifmiiceo  pacsici  tc 

^mtneb.  s.peiiateD;aalcg.aqtti^fly«^*Mjb^ 
•*»/^<irina»iiiittt;tttiuialIorirgendam,5.fipaci^^ 

paaiMiiMi  dris^peRiDeiitcadcaniam  publfa»i,ad|ioMicihioneai 
'   ,    «on  p^t^iei:i/H4srerpoadimBt(i:^Mj.i.D.4te€al(fan^ 

^fXde  bonis  eorii  ^ttiante  fenteiir.qtt6diangain€lbBmN0s  redimn^ 
'  ifd  btmakmi^MifaMno^       Non  adattdQaar  edam  lcx*  %. 

"  j0^^m j^lltioa.  "^iMtdmfim mfiNmimuwx  mmim^ admitocart 
*^qtt«ifi;6oti41^etttciidktorera  prcdo  viiftttmdeftiti^eycondaaacar  i»» 

<«qaifido,  cofrCotte peragirttr  6cdafltfiator;  Solttdodly  eom loawirfe 

^|li|Kttl|^^  lahgttiais  de  quo  non  licec 

^hficeitrqttO 

■d.U.&boiHS-eor.4}uraiitefeBr.^ex  hac.l.iS. i» reconda  parce.  Prx* 
terearcfponden  potdb)eam.l£.C  dejibolitioaib.  loqui  dcrordidb 
concuillone,  &de  przuancacioneaccmiacons.  Nos vero  hic  dehone- 
-ikkit  legidn^a  tranfadione  loqttiy«rgttm.4lite.ti.D.decaluinniacor. 
<^are  petpetam  htc  Ded^ores  roOMibaiillttr 'ez«o  quodin.  d.  i.x.  do 
aboiicion.conrMUtavttr  inquificio  8t  pwbari^  crrm«tiis,qaali,fti9MiMn^ 
•^^h*a  id  ii.ic  teus  ibi  cranlegit-de  «riaiiM  capicdi  Vfon  ingerence 
poenam  fangttiflis,  cuncenim  pro  v  6):oy:S£  coamb,  eriodicaco  habe- 
rctur  cx  CoU  tranladione  per.  d. ! .  Wr.  D.^e  ptaruancacor.  CToda  & 
4ttbciU$,fKc  ver<i  hac  colle^tio  eil,oSKn  vti  ia  dixtmas,^deciimiae 
^adlcicur ,  iic^c  conficeri  qwodamnrrodo  vtdeacur^noataiiicn  peo 
«udieato-iccocidefOiiatoeft:  nam  brocardicum^dc  confeiEs  in  ans 
tanidm  acdpit«r.  Hic  ergo  i<Miru£«ft4i.A».l^.  Bx  ta  depeBtBmtfmbmm 
tummts  eruitmr^  &:  facis  probacwn  crrmtfB  ccnfctur.  Vcruntamen  H 
iudicedebct rBquinde<caiila,-modo  conditione paftiOnts  & tm^ 
Bdbonis :  ac  edam  doaccaiaiodi  ibrdibas  ^muxmk-»  eoacBflioaft»  afa 
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honcftc & boni fid ^ Fa^l^ fucric traiiGdiO,an  dcliflum atrox  manifc- 
flum, publicum ;  qux omnia  ludcx  inquiric  cum  abolitio  ab  eo  pollu- 
lacurpccaccufatorcm  &  pcr  rcum  cranligcnccs ,  vc  iicin.d.I.i.dcabo- 
Iitiotiib.  quidratquccum.d.Lvlc.  dc  prxuaricat.  Vndc  huftra  Alciatus 
ia  Paradoxis  cmcndac  eam.l.i.  ibiquediuinando  /?«/waccipitpro  ac- 
cufacorc,  pcr  voccm  {Rt^ttm)  intclligcs  accuracorcm,  quafi  accufator  fic 
pacifccndo  fucric  reus  fautus.  Qux  infucilis  diumatio  cft,  contra  verba 
<S£  renccnciim  cius  lcgis.  Deniqueliuiclcgi.  i8.  nonobftatlcx  EiM, 
D.deiurefiicijcum  1. 1.  D.  dcboniscorum  quiantcfcntcut.&:l  i.  C, 
dc  pocnaiudic  quimaleiudica.  NamdidalcxEius,  dcmre  fifcifumic 
inccrprecationcin  ex.I.  i.  D.  dcboniscorumqui  antc  fcntcnt.  Sunc. 
cnim  cx  codem  libro  Vlpiani.  Lcx  autcm.i  in  princip.  dc  bonis  cor. 
qui  antc  rciuenc.  noi^enc  hicafFcrtur ,  quia  noo  cft  dc  rco  crinnnis 
iagerentis  pcenamfanguinis,  qui  cccptaaccufationctranfcgciit,  pala 
6:  bona  fidc,  vchiccradamusi  Scd  cancum  loquicur  dc  quodam  a  la- 
tronibus  nominato  &  mdicatocanquam  fcelcris  confcio  &:participc> 
qui  corrupic  accafacorcs,  frcgitquc  acicmaccu^acionis.clam,  pretio, 
iordibus,  improbc&malo  more,  nec  cranicgic  pnlam  &c  apcrtc.  Pofl 
veroillc  decci3]tnominacus^indicatus  tantum, ncqucadhuc  faCtus 
rcus  Atqueind.I.x.  dcbon.cor.  citradubium  rctincnda  cll:  vctus  rc- 
ccpcaquc  Ictlio  eorum  vcrborum,  RMiomseft ^  ncc  ibi  fupponcnda 
Oegatio,  v.c  vcrc  fcnfic  lohan.  Robcrc  vcncate  quam  fubtilitatc  po- 
tuor^ficquefuperiorincontroucrfijs.  5^.r:Mi./.».r;  -»   •  -i 

.  Nccrctucacione,  ncc  cciamcommcmor.itionc  dignacflnouaopi- 
nio  quae  tcxtum  Uuius.l  18.  fic  legit  &:  corrumpit ,  Trinfioercvel  pj^cifci 
df  crtmintno»  cxpitih  excfpto  adulterioprohihitMfn  non  eji :  mAlijs  afttem 
Utcis  crimimji4i  <jt4jepaenAm  fmguinis  ingerHnt  tranfijrerenonlicet^cirrafAlfi 
Mccafuionem,  Qua  Icdionc  hunc  locum  plane C0nturbant,aicntia  po- 
WMUt  pro  ncgantibus,  ncgantia  pro  affirmantibus,  contra  omnium 
Codicumfidccn,.coatraorancjrcriptorcs  Gr^cos&  Latinos,  tumin- 
Btfihc.&ipudHar^ncnopulum;  Imocontracxprefiiim  tcxtum  logis 
i.D.deboniscor.quiantc  fcntent.  &contracxprcfiam.l.  vlt.  D.  dc 
priuaricac.  Ea  opinio  U  lccbocorrupta, collcda cfi cx  mala  intcrprc- 
taiionclcgis.t  D.  dcboniseor.  legis  E'«i  9«'  dclatorcm ,  D.  dc  lurc 
£fci.  legis.i.C.dc  poena  lud.  qm'  roaleiudtc.  1.  z.  inf.  dcabohtio.I,  Si  qui^ 
dcm,  in  finc,  C.  dc  concrahi  ftipuUt.  vbi  gencralis  reguU  fi?u  Brocar- 
^kumc(^tR^scfMipretioaccufatoyemcorT\3^it  imp![obc  &  malo  morc,  is 
pro  confcflb  habccur.  fi:d  qua  rationc  hoc  fit  accipicndum,  fupra  dixi- 
fnus(acis>  Diccndumquoqueahquid  ad.l  Siqujdcm,  C.dccontralv 
£c  coT»mitt.ftipul.  cuius  ha:c  vcrba  fiint.  Si^fmdentZenom  jhpuUnti^mor' 
tdi  velcyuctMHS  corporis tcrritifs  ttmore  fpopondifii  ^^Adnafm  experientem  ex^ 
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Vcad.  I.  TranHgcrc  rcdeamus :  in  prima  cim  pnrre  qua  trai»Ci£lio  r>fMt 
pcrmKt.cur,incriminccapic.ili,mortis  vcllanguinispocnam  mgcicic  [^,"1^.!'"* 
cxcipicur  crimcn  adulccrij:  vcdcco  p3ci(ci&:  crjnfigcre  non  liccar, 
quamuis  capitalc  (ic  ,  &  puniacur  pocna  morcjs,  vcl  languinis.  Ratio- 
ncm  huius  cxccptionis  Intcrprcccs  quxrunt :  vulgjns  cll  cx  dcdcco- 
rola turpicudmc huiCis  criminis, quod  tamihas,  Jibcros , fucccHioncs, 
honeftacem  publicam  ,  ipfamque  Rcmpubl.  jnfamac,  confundic  6C 
concurbac:  prolcs  adulccra  fcmpcr  mtauda  &:  ominola  tuic  Famihjs, 
vrbibus&  imperijs,  vuRcxliipicns,  imo  Dciomnipotcncis  vox  cam 
fxpcobccftacur.  Idcopubhcahoncftas  auerfacur  &:  exccratur  maricij  Pi'>*«h. 
pacilccnccm  vcl  cranfigcnccm  dc  adulccrio  compcrco,  &  aliquid  ^"''■^* 
pro  co  accipicnccm  vult  inlcnocinij  crimcn  incidcre,dc  Icnocinio 
punicndum,  pcrlcgcm  luliam  dc  adulccrijs.  l.z.I.MiIcs.  Us  cuius.  D, 
ad^lci^.lul.  dcadulc  I.Dccriminc.  lo.C.eod.tit.  quam.I.io.  cum.I.no-  - 
ftra.  i8.  quidam  cx  rccencioribus  malc  vult  noa  poflc  ^ccifi  dc  rco 
tciulcero,  fcddcaccuratorcdunt.ixar^quafi  accufarorifoh  nnn  Iiccac 
rcmitccre  Sc  omittcrc  cocptam  accuiacionem  adultcrij :  malc  ncgac 


incclligi  dc  ipfo  rco  adulccro  ,  quafi  huic  hccac cranfigcrc  &  pacifci  de 
adulcerio.  nam  hoccllcornnnpcretcxtum  diclx.l.io.  &.d.i.i8.  Alij,  -^^* 
•rc  Alciatus,  &cstciinouipoft  vccuftospucanc  idco  non  poflc*pa6lu yrr  f^^.t^. 


&  tranfadioncm  dcadultcr  o  ficri,  quoniam  &:  legc  lul  a,  &:  tcmporc 
Dioclctiani,cuius  efl.h  rc.1.  i8.  &:dcinceps  vfqucad  Conflancinum, 
adulccrij  pcrna  non  crat  capic.ihs ,  ncque  vlcmiofupphcio,  vclpocna 
{anguinis,rcd  rclcgacionc  cantum  vindicabarur,  icihcctinadulrcrio 
fimplici  ;ac  vcro  dcporcationc,  fi cum  inceflu  fit aHultcnum,  cxargu- 
mcncolcgis  Siquis  viduam,  D,dcqu.Tilionib.  cum.l.  Qni  tcflanicro, 
^.mulier,  D.qui  tcflam.  taccrcpoin.Palam,?.  fcnatus,  D.dciitunu- 
ptiar.  Aidcrcgulam,  Quoddc  criminc  non  ingcrcntc  poenam  fan- 
guinis,  tranligerc  &: pacilci proh.bctur,  Hinc  volunc  nonnulli  ante 
Imp.  Conllincinum,aduIccrij  pocnam  nonfuifle  moicis  vclfimgui- 
ni$ :  quod  tamen  tucri  ncqucanr,  nifi  diccrcnt  in.l.p.  C.  dcadulter.  6C 
in  noftra.l.i8.  Ttibonianum  dcluoaddidiflc,  &:fuppcfuiflccapiralcni 
adultcrio  pocnam  ,quamuis  non  cflcp  tcmporc  illarum  lcgum.  Imo 
^rero  capitalcm  p.inam  mortis  vcl  fimguinis  adultcrio  fuifle  olim 
conflitutam  vrgct  Tacitus,  hb.3.  Annal.  dc  Augufto  loqucns.  ^duU 
teros  morte  aut  jugx  puniuit.  ic  in.  4.  lulium  ^monium  adulterum  lulije^ 
morttaddtxit.  Opi-iius Macrinus  Imp. adulrcros  vlcinio  fupf  licioaflc- 
cir,  &  vno  dic tna  millia lccun  pcrcufla lunt :  idco  cc iltti  m  .1  pocn.i  &: 
fupplicio, nccundi  pcr.c  intcrficcrcntur  ,  ait  Sparc.  Etlublmpcra- 
torc  Alexandro,capitaIis  d.citur  poenaadultcni  in.l.^.Cdc.^duIt.  Sub 
Aurchano  cciam ,  vt  rcfcrt  Vopifcus.  Tandcm lcgc Cor.flanijs,  & 
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rkim»n  CoaflMKijCgranim,  dflcgc  ConftancfQi  Imp.  yUkmm  (iipphatam 

^SiZ^.  irrogatumcftIacnlcgiisalicnarunupciaruial.Qijamui$.jo.  C.adlcg.  • 
f«*,iiM4-  Iuluiiide.adulccr.  Ecipre ludinianusincic.  de publiciudic^.  Ihfh* 
^"'^^  attio&aii^      idM  fnmnUdtm$ cdpitjUipge-kl,  A  du I tcros  vec6  ilii 
inemortnc,  non  adulccras,  quatijcuius  coerceodasob  fcxus  Fragilica- 
tcm :  incellige  in  ad  uUcri  o  rimplici  >  v  r  1  oquuociir  i  cui  fiagiciiini  aiiaidl 
aon  flc  admixcum.  Ecgo  Temper  aduUerij  ppena  Fu i c  morcis  vef  Qm: 
gtttms :  crgo  non  (atis  cu  ca  co  rum  racio  fuperi  o  r.  Tyan/ircrt  UsMtegi^' 
nwltHty  ejws  oUm  poens  aditlter^  jmji  trdt  capitalis.  Niii  dicas  veccri 6C 
ppm^iurc  lcgis  Ittlix  adulterium  non  FuiiFc  crimcn  cApicalerquod 
omnes  dodi  putanc ,  atque ideo  ex  utionc  h uius.  1 1 8,  pcohibituai 
Ittifledeadttlccriotranfigece.  Eam  vcro  prohibitionem  vcccrcn^iii» 
cegram  temaniiiTe,  quamuis  poHca  iure  conihcuci<>Qttm  Fii^uin  Gt 
capicaie:  quafi  confticttCtofiesiequcnccs  in  cranfad^ionis  prohibiriode<- 
TCCeri  tttci  nonderogauertnc,  acque  illud  manrcrit,  &c  fic  dcadulccrio- 
tranfigiodhttcnequeic,  licct  poH  capicalc  Fadum  Fuenr.  Hoc  ex  vctu- 
ftis  Incerpretibus  obroletis,  Alciacus  &c  alij  noui  fuo  more  tranFcnbufc. 
Hocomanus  &  alij  contradicunc  accrrime.  lllc  vt  (liam  fenccQtiam'. 
•    dsFendat,  tcxtum  huius.l.  pcruercir,  cum  pucac*accuiatoricantum  pa* 
ftionem  U cranFadioncm  prohibcri,non  ipfis  reis adulrciis. quodcft  . 
Btmii  alicnum  ficabhprrcns  a  vcrbis  expreiris  noftrar.l.  1 8.  Nou  camea 
e  diucrfo  admictenda  cric  pracdi  da  rcccntiorum  accufitio  contra  Tri- 
bonianum, quodcorrupcrit  noftram.l.i8.&:.l.  19.  C.dc adulccr.  cura,L 
30.cod.tic. &.§.Itcm lcx Iulia,Inftit.de  puSIic.iudic.  Etcjuod  iHc lAiO' 
inijsiocisfapporucritlegc  luliacapicale  fuiOTe  crimcn  adultcnj.  Ncc 
cnim  hocgcncralitcrfalfum  cd,  vccoiiftacexlupcar(;rjp(is»&.CJUiociti 
fiaeisad  ticulum  Cod.dcadulrcrijs. 
jtmMra.     Quidam  vetcrum,  vt  B  ildus  coiitra  Accurflum  &  Barcolum,adul- 
ftmixet   tcrio  hicaddiint  raptiim,  vt  fimilitcr  dc  raptu  tranfigcre  &  paci(dno%. 
**^*^"^'*  jjceac,  arg.legts  vlc.  w  finc,  C.de  r.iptu  virgin.  vbi  fi  pacer  filiar  rapcuna 
rcmiferir,  dcportacionis pcrna cocrcctur,  &:.I.pcnulc.  Cod.  quibus ex 
caufis  fcrui  pro  pr.cmio  libcrcac.  accipi.  vbi  icruus  hber  fit  ob  prxmiii. 
mpcus  dclaci  &  dctcdi :  fcd  non  prohibctur  ijslcgibus  tranfigcrc  fic 
pacifcidcraptu  :  imo  continet  pcrn.Tm  mortis,  in  qua  Iicctfangaioem^ 
&  vitam  rcdimcrc  pa£bionc&tranfa6lion€  Iicica.  C  rccrum  cx.  1. 
C.dcaHohcionib.  vbi  non  impecraturabolitio,  &C  ccanfa6lionis  con*- 
firmacio  in  I.rfi  M'ajcftate,  in  patriaoppugnaca,  &alijsibircccrif)cis^. 
quiafpccialc&fitigularciusibi  cftob  criminisacrocitarcm  ,  njl  indc. 
cffi^icurcontradccifioncm  huius  lcgis.i&:nil  ctJam  c\  obftjc  ^kmclla;. 
iij-.Autenc.vt  liccacmarri     aui^',  vbi  maritus  aiukero  dcnuntiacc 
C£j.dci>ccxeilit6^nc.cmn.  v.xi>iJ(:iuiUOUUcjf^   ^^c«^UOiuc;  aoj^oift^- 
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 lemmdMioiiem   tmm  cum  vxorcin  loco  Cnfye&Q  deprchen* 

ilac,impaii^iMeffi€ict:cnDalijs  apituiis  ihi^em  adic^s»  acio  fint 
jcios  Nouellat  (bbikitur,  H^4Ufro€idcre fi  nSiimtomp^ptA fiierhu,  Scd 
«a  veifaaBon  debenc  refcff i  ad  crimeD  adulcertj »  imo  cstteca  fiiAa 
IcCuNirskicaloooadmixca,  Sia]ciaNoueUa.i54.AUCvcnttUi  ludidl 
Jec  Maciraiaccufittam  &  damnaiam  vxorcm  adnlcciam  >  ^ccbetibos 
lMRiaaftcrieiilclu(am<9-p6ccft  dbmum  ad  ie  ccuocarc  iom 
^tfi^llti^itt^^  Hoc  vcc^iioitcft  cnnii? 

yjjjdeitVlllkioncaduketif^ 

^''^fipl^Mlliiieia  pacskuius  lcgis.  i%,Dtdp  twra  crimmhmfMck 

i&tciimiiiitlii  publidsiioo  G^teiiDtts^jboceftsnaiicocicinencibni»'»'^ 
isaacfanguinis^M  vcl  infiumifc^  vclcxiliy»  vel  depocni.  p^'!^ 
lcffxiwmfgmmmiMst  alicnius  pccuniari^»'  cmmecic  trs^fymi 
piMiitaBttlkf^  eoniin.  AbeS£i- 1^*^ 

ktt  vitar  con(eraaiidz:  picoptcr  quam  cx  Jiu«> 

  „      ^  tcis-cmB%encibns.  Iciqneiniiis  non  capi^ 

.cMibaspankmf  fcamqiii  pa€i(acfiryiacittncin£uncmexJ.4«  iofincl 
*^     'jT     nnnnr  inli  Hiil||iprnniiifVn  Bfiii n  i  nnfrfTn  miirhilin  . 

~  ydcfCMAiim^onpfo  confeflbiniurc»nccpc» 
ipaftiocriinenprobacadaerfiisceumyquiaconfi»  • 
iilMridecur:  quareJuclcx  inquificioncm  perfequettir ,  &rcuro  con- 
4feDinabic,  vt  cfbin.l.i.  Cod.de abolition.  IndiHinde  hic  prohibica 
gilidiO AeMniadio  omnif^qaancamais bona  de  ia6la  fitdc  criminc 
•dubio fil iiicerco.  Neqne  eam  paftionem  czcuiac  lex.i.  D.dccaitiniac. 

.<cdMiaicno#«MP|iBnMfii^  . 

Jlibuss  i^4m perunct  tAntitm  ad  calwHniktom :  ^dde  ^»6d  ad  omnia  crimind 
pcrrinct edi^^um  de  calumniatoribus,  VCpoft  dicecar.  Ad^  qu6dii- 
ilidKii6^xJ.i.^.penolc. fJon-tftmord^Sbm tranfaBiomiiu, &c  Peecioec 
jtancomadpnuau  delid^a,  necnonad^ublica ,  fcilicet  capisalia,  moitis 
vcIlailgQinis  pcxnam  habcncia^yvcfbpradi^bim  cft.  Ccrtc  nimium 
leuitcrquidam  fcripcornodri  tcmporisex  d.  li.  &alijs  legtiyus  Captjk 
-cisacis^BoUigic,  licere  pacifci  vcl  tranfigereiiecritiiinibns  non  d^nii- 
.bus,quia,inqui^ad  pubhcam  Iznoncm  miniispercincncqQ^pabli* 
ca,criminaj  ia  &  capicalia.kico  in  hacluS.  delecnegaciaa»ifo»#  conm 
o :  n  niom  Codicum  fidcmicosMCiicgcs»  omniamqnc^encenciam  t^er> 
«fflimara.     "  •  • 

Qttodaucem  htcdictaMSfion  licere  pttciici  8etian6g^dccctmini-^T|^ 
.busnon^capitaliblis^verum  dftpoftinfHntcam  accufationem,  vcfcri-  vrriiut^ 
faicixinLSiquidcm,Ced.decontCib.ttcomn'icc.{lip.  Sedanrc  iudi- ^p'"-^*' 
dam  9c  (|iiecclam4ccrimincnunqttUiniui±anluain  l({us  pcoiubccur  ^^l^' 
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yitth  r€iiuttere!  velpro eaquidaccipere?  dUniii^inftkuta  fitMit^ 
iacioiaeccrtmen  delacam^oec  probatuni.  Itao  nonne  pollet  l^fiis  no- 

Se(cacca(aairum2  vcnegarin.  LSi  nuriru$>S.fiiicgaaerit>D<  dea* 
rer.l.Qli^  casm,  in  fine»  D  .ad  leg.Iuliamj  de  vi  pubiica.  Hoc  magis 
•(firmaadumeffe  viderorexargiegis.i.  ^.penblc  D.decalumntacvbi 

exigicur  pecuniaobxfoa  inftituendam  accutarionem  faUam  Bc  oriaai* 
nioiam :  qui  locusadpublica^quoquc  iudiciaperdnet»  aAbco  eo  dii 
capicaliamircearurnoacapiralibus.  Rurfumillerirulus  decalumniar 
torib.ooSrceteos  qui  ance  vclr  poftaccuiacionem  quid  ab  innocente  ^ 
per  calumniam  excorquenc»  ytn^inmjUret^  velnwfie^ft,  Ergo  ance 
ludidum  conibcucum  poccft  is  ad  quem  damnuni  &  vlrio  cnmimt 
percine^  deeo  pacifci  pibpd^,  hoc  elt»  gcacuico  pa^lo  inidfiam  remit* 
tere^  8c graris  condonare, ex  Glofni,  in  c.t.  verbo,  GmiMm^  de  coUa* 
fione  detegeoiia.  AccurCtt  alij  in.i.  ludrgencium,  f .fi  pacifcar»  D.  de 
]pa£l.  fadrdcolus  Cod.  vr  nemo  inuicus  agerejvel  accuiare  cogacur. 
Qiipdcitradubtumin  cadco  pafto»  vcl  cacica  remifllone  fiefilencio 
larii  &  ofFenfi.  De  pa£^o  gracuito  expreiTo  hxc  proprie  quaEftioefK 
'Q;iodaccinec  ad  rran&ftionem ,  puco  eam  non  poflfe  Heri  etiam  noit- 
duiicorpcaaccufarioneynecpoire  afiquo  dacovel  promiflb  difcedi  i 
fururafieindicuCiidi  pcriecucione  eiuscriminis,  vcprobacurin.l.Sf« 

Juidemsinfine,  Cod.de ijlntcahaidaftipuiac.  ibi,  sm  auttm  ob  non  in^ 
itmnddmMCCMfui^nem  crimims,pecitma promifft  fitjamdthuiiifimdt  caufis 
fmfdmmlicetttpetitioden^itwr,  Cercumcliauremcavcrba  non  Icqoi 
de  publico  cdmine  poenam  (anguinis  ingcrence,  vciam  docuimutf: 
fedloqui  de  eo  crimine  quod  non  conriner  poenammordsveliaiv- 
ttuinis ,  dequo  criminein  hacl.i'S.craniigere  non  licer.  Hoc  carb^ 
VBXiGai  m  ^Lsit^mdem^  ob  non  inftiruendnm  accufarionem  pecttnill 
inale  promirriciir,  ergo  male  fiec  cranfailio.  Quod  etiam  jprobarfr 
•  pud ImbcFtumin  Enchiridio>lh  vcrbo,L«/<o^oryCuiaccedYint  noui 
DoftoreSjVucfcmbcc. &csererl  Ad  huncmodumantcaccu(ationcrifi 
haiuscdroinispa^tio  Itcita erir,  tranfadio  illicita  eric :  paci(ci,  hoc  t% 
graris remirrere,  U  'gnofcet e  liccc  •  Tranligerc,  hor cf>,  pecuniittccc* 
|yC&  ceTnirrere  crimen  eiufmodi  non  licct.qui!^m  noftra.i.i8.generali" 
ter  ac  indiflinde  prohibecur  craia6tio  in  pubkcocckninenon  conti* 
nente  poenam  fanguinis. 
varU     Poftrero6,  hxclexiS.  infineait,  J>epubl.'c!5crtmmhmf^ pLno-utrfit 
X^fJtf/i  f^*^  ^^'^  ifigenmtytrAnpvereHon  licet,citrAfiUfi  dccnfittionem,  Oe  quibus 
vcrbis ,  Citrafalfi  accufationem  explicandts  grauitcr  altercmcor  vcteres* 
cumnoui  Interprctes.  Vufguspucachi$vcrbis,afecundaparte8ede* 
cifionchuiu$iegis.i&.  ezdpi£jiiccimeaj  vi  <k  eo  iiceac  tranfigereb 

quamui^ 
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DE  CR.IMINE. 
•qaimuis  fic  crimcn  noncapicalclioceft ,  nccmorcis,  nec  iangumis 
pocai  ncoaciiiens;Q^ioimdepcobanc,qiiuin  noftra.l.  i8.parcc.z.de 
huiurinodicriaimibu»  rcgulaconfticuicur;  dcinde  abca  rcgula  cxci- 
picur  hoc crimc  falfi:  crgo  cft  dc  gcncre comprchenrorum  lub  rcgula, 
Exccpcioerac  dcrcguU,  vc  vulgusair, nili  a  regula  fummoucrccur. 
Quarc  hoc  loco,faIium  eric  crimcn  quod  nec  morcis  ,  nccfanguinis 
poeaa cocrcccur,  &:  caujcn de co  hccbic  cranfigerc concra rcgula luris. 
Sic de  criminibus  non  ingcrcncibus  poenam  fanguinis cranfigcre  pro- 
hibccur,  cicra,  id  eft,  prdcccr  tulfum,  vcl  cxcepca  talfl accufacione.  Eoq,- 
modo  Bafilicainccrprccancur  ea  vcrbain  Synopfi^Iib.  u.  cic.  z.  dcpa-  ^JWi^,  ^ 
fi:is&  cranlad.c.i^.  lccmHarmcnopuluJ,  Iib.i.cic.io.  in  princip.  His  "'"7-*'^ 
acccdicquodinmulcisiuris  Icgibus  cxcmpla  lunt,quibus  dctallo  cra-  t»tri,hic,L 
iigicur.  Primoin.lpcnulc.  C.dccranlatt,  vbicfanfadio  fada  cx  faliis 
inftrumcntis  refcindicur ,  RiH  de  faUo  quoque  fit  cranfadu ,  vc  cft  in 
fincilhus.L  Pritcrca,in.l.z,.  C.  dei)s  quib.  vtindign.  DcfundaPoIla 
dcfalfotcftamcnco  cranfcgcrat  PollxhaTcs,  pupillus  tranfaflioncm 
4ion  porcft  reprobarc  &  refcindcrc.Qupd  fi  nihilominus  curorpupilli 
vcIlccdcfairoagere,tenebitur  indemncm  feruarc  pupiilum,  firortlc  i 
tcftamcntumaccufaucricfalfijacqucidco  prmatus  fucrir  pupilius  c-4 
molumcnto  tcftamenti.  Tcrci6,in.  I.7.  Cod.  ad  leg.  Corncliam  dc 
falfis,  tranfad^umhjit  fupcr  inftrumcncis,  quorum  hdcs  fcu  vcricas 
cracdubja,qusqucfalfi  lufpicioncUiborabanc.  Quiconcracos  adco 
pcrfpicuos  locos  aflcucfanc  dc  falfo  non  poftc  ccanfigi ,  ncgant  ijs 
lcgibus  fuifle  dc  falfo  tranfa6\u:.lcd  hos  cexcus  &  fciics  corum  locoru 
(acis  refcilum.  Horc  vcrbaigicur  huius.I.18.  Citrafalji accuJ'anofie?tf^  Gg^  ^ 
nifieancprjctcrfalfiaccufanoncm:  C/>r4,idcft,pra:tcr.vtin.I.vIr.  D.  dc  | 
calumniat.  C/rrt,  hoceft,  pra:terprciija:ftimationem;  &:in.I.vn.^.Ex-  I 
traneum,  C.dcrci  vxor.aft.  Omnemcttr.tparentem^  ideft,pra:rcr.  Sxin.  • 
hac.LiS.  decriminc  non  ingcrentcpanam  ianguinis,  tranla*J^io  pro-  | 
hi.becm:,  citra  falfum,  prartcr  falfum,  exccpto  falfo.  Eamqueinterpi  ) 
tationem  ncmo  fcholafticus  Dodor  iuris  rciiccrc  audcat,  cum  iic 
probaca  i^s  lcgibus,  cum  cciam  auchoribus  Licmis  Sc  Gra:cis,nec-  1 
Mon  Incerprctibus  vctuftis  6c  nouis.  Pauci  vctcrum,  quos  Alciatus  6C  ^ 
aiij  quidamfcquuntur,rcceduncfugiuncquc  ab  hac  inccrprecacionc, 
terrici  lcuibu&dubijs  qu  r  rccitarc  &  rcfutarc  otiof^m  ac  inucilc  toicc.  ! 
Ex  his  prarcipuum illud  cft,  quod  cx  illa  inrcrprccacionc  fcque:  ecus  ; 
fal/i  crimcn  non  habmfle  pocnam  morcis  vcl  fanguinis,  fub  Dioclctia'  ] 
fio  Imperatorc, cuius cft  ha-clcx.i 8.  Acquihoc,/w^«/W,  vcrum  non  1 
eft,  imocapicalccrimen  &morcaIc  fuiflc  fub  Diodcciano,  colligunt  ', 
ex.l.i.l.y  ac.l.i2.C.adIeg.Corncl.dcfaUis.  Scdhanccorum  argumc- 
taiiaacm  non  admiicimus  r  mio  Lil^  pa  na  olim  fcaipcr ,.  vt    hodip  ii 
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',v.inicxtitit,  modoxnortis  vcllanguinis,  mod6  minor,  piili  dcpbr- 
cuiouis :  InHitricur  pocna  [i.orcisin.  1. 1^,  C.  dc  (iiQ.s,  qnxcd  Con* 
(lantiiii  Imp.non  DioclcciaQi.idquodprobacuriQcituInftic.de  pubL 
iudic.  vc  dixi ad  cic. dc  talHs  Cod.  D cniquc  ccmporc huius  lcgis.i 8.  Ic 
ccmporc  luftmiani,  failb  nooccaccoafticutaparnamorcisaucfangui- 
nis.  Quodiiijdcmpcranaciccr  ncgenchoc  obcinuiiTefCiunharclcx:, 
i8.  condita  cii:  rcponcre  poccris  compoOcorcs  luIUnianei  iuris  ct 
vciba  didar.i.18.  rcdcgiire  &  rcculiircad  ius  &  vrum  fui  ccmporis,  quo 
£al(i  pocna  non  crac  morcis  vcl/anguinisi  vc  de  idulccrij  pccna  cos  fcf 
ciireollcndiadcicui.dcadulccrijStCod.  Inrupereciam  ifla  dcfcnfione 
omiira,dcmusiiiis,qu6d  fub  Dioclccianocondicore  iiiuUislegis.18. 
.  faifipocrucracmorcis  vcihnguiniSjhocoiilardicimofirmac &con- 
'*  fticuic  primam  v ulgarcmquc  mtcrprecationem ,  qua  dc  felfo  cran/ig^ 
ic  iiccr.  Id  qua  ranonc  liceac  parui  rcfcrc :  fiue  diicas  ab  ijs  criminibos 
quaEfanguinispcrnamnoningerunCjdcqujbus  cranligcreprohibctor 
falfi  crimcn  excipi,  &  fic  de  co  poflc  tranfigia  vc  iiabcc  pnor  expofiiio^ 
iiuc  dicascum  iilis,falii  poenam  moxtis  vei  fanguinis  eflc,  nam  dehu« 
ius  gcncrjs  cnmincliccc  cranfigerem  primapartehuius.  I18  .Ica  quo^ 
quo  ic  vcrranc  ,  dc  falfb  cranladio  vaicbic  , 
^ju  exph     ilh  njhilominus,  rcictta  pr  iori  vulgariquc  interprctationc,  alia  €X 
tAtiovcf.  ypfuf^jj  Gloiracoribus  fibi  arroeanc  vcnouam,morefuo,dicuntque 
faiCi  a(c0-  voccm,  Orr4,hocioco idcm  efle quod Sme, arquc  vcrba,  Cnrdjalpdc* 
/jfwwf».  cufationcmj  fignificarc,  Sine falfiaca^fkiotUy  vc  faoc  modo  dc  criminibas 
publicisnonmgcrentibujjxmafnian^uinis  non  tranfigatur  fine  fxlfi 
crimine :  quin  pacifccntcs incidant  in  talli  crimcn  ,  quin  vt £aliarij  pu* 
niantur,tara  accuiator  quim  rcus,  vigorcm  publicac  difcipiinac,  fcil 
vindidam  publicam  improbc  corrumpentes :  Reum  vcro  alicuius  cri- 
minisdcco  rraniigcnccm ,  &  prccio  fiedcntem  (uum  aduerfirium, 
incidcrc  in  faiii  crimcn  ,  vt  eum  qui  ludicem  corrumpic  :  nam 
om*nis  a  rco  corxupccla  falitcas  cft  ,  argumcnco.  i.  i.L  Qui  duo- 
'  '       bus ,  6c  co:o  tic.  D.  ad  lcg.  Cocn.  dc  falfis.     Itcm  hxc  tranlaftio 
dicicur  compofitioin.i.  6.  D.ad  Turpil  Compoficio  accf^ic  colla- 
{Ioni,&:collulioni  falfitasincft,  vcait  Panormitan.  6c  alijin.  ci.cxcrft 
dc  cDlliifioncdctcgcnda  Ec  rciis  qm  dc  cnmnie  paaicttur,  falli  rcnc- 
curin.i.  impciiatoics,  D.dciurcfifa.  Scdhaccargumcnta  crunc  icuia 
'^'^"       ii  fupetion  inrerpLciatioui  comparcncur.  Ca tcrum ,  ex  corura  vcr- 
Pf  ^rVo  boruni  diucrlacxpljcacioncnalciturquffftioinccr  cofdc  Ir.tcrprcccs. 
tTMfxt-r  vtrum  dccvimnicfalfipacUci  Sitranijgerciiccac.  Supradida  vuigaris 
inccrprerano     opinio  iniurcvcrior,hocliccrcaftiinaat,  vraiirc  di- 
ximus.  Sccunda  ncgac  dc  talfo  cranfigi  pofTc  quiacnrncn  litnDn  inhc- 
•  jfcas^pcenam  moitis  vt:l  ianguinis.  Ac  jjcijsaoccatkxpcDuit.  Cik 
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C.dcijsquib.vcindig.  lcx.7.  C.dc  ralfis,&  finiilcs  qus 
proaltcra  Qpmionercfciunr,dcfairo  tranfigi:  ncgantijs  lcgibus  agi 
dc  U\{\  acciilatione  6c  tranfadionc:  fcdrantiim  ibi  fiuric  tranfadium 
dc  ncgOLijs&  arcicuhsplurimis,  qiJibus  jnterpofita,  prolata  &  immi- 
Xta  cr.iac  qua?dam  infhumenta  dubi:»  fidei,non  carcntia  fulpicionc 
faili,  ncc  ramcn  falfi accufatio  dc i)S  inftituta  in  iudicio.  Itnquc  ijs locis 
non  eraniigi  dc  blfi  accu(acionc,  cum  nuilaadhuc  cllct,  lcddctoto 
oogotiocui  dubiaqua:<iam  iiiftrumcntaincrart.  Cumautvm  ijslocis 
nominacim  tradctut  decraniadionc  falii,  ca  iblutio  rcfucatur  iatis 
cxnudaliccrafculedioncdi^lorulocorutn.  Ecquod  dc  vcrbo,  Cftra, 
hic  accipjcndo  proSisey  obtrudunt,  iam  ieic£lum  eit.  Sicut  &:  lilud 
quod  in  hac.US.  in  tinc,malc  putant  hoc non  tra^lari  &  dcfiniri,ap  dc 
filiQ  tranflgcre  jiccax.  Igitur  in  lurc  ciuiU  vciior  eftpnma  opinio, 
quod  dc  failb  iranfigere  6C  pacifei  pcrmitcituf.non  vtiquc  veia  lure  & 
vfu  Gailiatum ,  quo  non liccc  dcaccu(aiione falfi  tranfigcre,  vt  ncc dc 
tlijs  jtccuiationibus  grauioribus,  contra  fcncenciam  huius.  1. 18.  Ac 
Imbcicus  m  Enchindio  iurts  Gallix  fub  finem  Cap.  quibus  caHbus 
tranficlio  ficpcnmira,  rcfcrr  plunbus  S.C.'  animaducrium  in  tran;^ 
aCtiQncsdcfaliQincnpoticai,  vc  iliicitasatqucimpiubas  :animaducr^ 
fum quoquc in  crandgentcs, tcftc  Paponc, lib.i. Notanoium , idquc 
aiunc  vulg6e(rcrcccptum&:  vficacum.  Hoc  vcrbaccipics  dc  falli  ac« 
cufatiQneiam  coepta& inflicucapermreriptionemyvcmoris  eft;  noq 
accipics  dc exeraiudiculi  &:  priuatafal£  fufpicione  &c  qMcrcla ,  cum  ji^ 
ahquo  ncgocto  profcrtur  inilrumentum  fidci  dubiaj&rfufpc^lpc:  d«5 
toCQ  cnim  negotio  quod  adbuc  ciuilc  cft ,  ncc  non  dc  fufpcda  fide  in* 
i^rumenci  incidoncrr  poccft  ficri  compofino  &  cran/aftioc  poft  quani 
negotiuai  tcrmjnacum  rcnouari,&  dcfalfo  dcinccps  aginon  poceft^ 
rt  coiligitur  cx  prxcicatis  legibus,cum.  I.7.  C.de  falfis.  Addc  qubd 
pknuinperfci^umquenQn  videcurfalficrimcn,nilipoftquam  in  ju« 
dicio  Lcigitor  falfo  eft  ufus:  nam  rc  adhue  incegra  poteftabftinere 
«ommodo,  produdionc&:  vfu  tatis  inftrumeari,  vcexiure  Ciuih  dc 
Canonico  do  faifis,obferuacur.  Ergoaticeaccufacionepoteftdcciuili 
«UA^aficri  pa£bq  U  crala£ho,quod  iurc  ciuih  cercu  sft^vciniciodi^xim''» 

Supraicripca  pcrtincntadpubiici  criminis  cacptam  accufitionem,  ^  ^'^'^^"J^ 
■dlequatran^idumeft.  Qnidfilxfuseocriminenolitaccui^fc&agcre  ,'r,m,Z,. 
«liiBinahcerad  vindidam&pocnam,  fcd  ciuili  cantuma^ione  pcrfc-''"'  'w»»» 
^uaturidquodpcrcrimcneiabcftj.damnum,  8£quocI,ipfius  inccrcft  ^^*'*' 
€x  lcgr Aquilia:  hoc cniaa  ci  permiccicur J^rmib  in  priuacis  dclidiS)  vt 
lurco,  rapina,  damno,iniuriayCxpilatah<£redicate,6d/imiiibus,vcini« 
fioactigimas:atqusvtplurimiimdehisoaciuihs  a^o  primum  infti*. 
€uta„pra:iudicacciumnah,  &camcoiU^  qaiarcmpciuatamea  tancuni 
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rcfpiciunt,  non  publicam,vtcollig!tur  cxticulo  Cod.  Quando  ciuilis' 
avliocnmin.ili  prxiudic.alijrquciunslocis.  Secundo  ctiarain  publids 
criininibusag!  potcft  ciuilitcrtantuin  pro  damno  iniunidato, maxi- 
mcin  publicisnoncapitaIibus,aciurcciuili  pro  quocumque  dclifto^ 
avlor  cligit an  agat  cnminalitcr,an  ciuilitcr  tantum.  Sic dc faUo potcft 
agitantumciuihtcr^noncrimmalKicr.I.j.  19,1.11.1. 1^.1.17.1.23.  C.  dc 
fallis.  Itemde  vijin  titulisad  lcg.Iul.dcvi.  Deadultcrioquoqiictan^ 
tumad  diuorcium,adrctcntioncs,adlucramatrimonialia.l.vlr.  C.de- 
adulrcr.  iuncla.l.5.D.dcpa£t,docalib.ctiaraproporitaolim  ciuiliadio»: 
^         ncdcmoubusfcilicctgrauioribus.  Idcmin  a£tionc  dcfcpulchro  vio- 
^  latOjticuIis  dc  fcpulchro  violato.  Etolim  dc  homicidio  ciuilis  adio 

ct3t  Intcrnccim,  ex  Cod.ThcodoC  tit.dcaccufar.  non  tamen  /imul 
troquc  ludicio  cnniinah  &:ciuj/i  potcrat  agi ,  fcd/cparatim  6d  iucccfli- 
u^  tancum ,  vt  not.  in.I  13.  C.  dcfalfis.  accriminalcincidcnsinciuilc#' 
hocad  fctiahit.  l.vlcC.dcord.  ludiciorum.  Indcquarflioambiguain 
cit. C.  quando  ciuilis  adio  criminali  prariudicar,  nn  qui  ciuUitcr  cgit  dc 
criminc ,  poll  id  iudicium  poflit  rcucrti  ad  criminalcm  adioncm  &ac- 
cufacioncm  :  ac  ^  diucrfo  pofl  criminalc  ludicium,  pofllt  rcucrti  ad  ci- 
uilcm  adionc.  poiPc  vcrius  clliurcciuili,  vtnotauiad.d.li^.&.  l.ij.C. 
•  ,\  *-;.diejfaIIis:in  vfualitcr  hodic,vt  ibipIcniusdocui.Cumcrgodecriminc 
» j  pnuatociuiliccraftumcfl:,  pa6lio  &  tranlaftiodc  ea  lite  omnino  va- 
^kf,ncqucp6flicgrcfl'usdaturadcrimina.cmadioncm.  Simflitcr  cu 
.    '  ,t-dccrimincpubIicociiiilistantumac1ioinflitutacfl,dcea  quoquc  li'*, 
"  y  cct  pacifci  &  tranfigcrc ,  cum  flc  cantum  lis  &:  adio  dc  rc  priuata  &:  pc* 
.    '     cuniaria.I.Caufas,  vcllitcs,  C.dc  tranladl.  vbi  vocem  (  Caufas)  vulgus 
rcfcrtad  cnmina&:  dclida,  &ad  tianiadioncm  de  dclidis  &  crimi- 
Ziibus  qui'  ciuiliccr  tradlantur , atque  in  ijs  tianfadioncm  valcrc. 
Hisfucced.cdubium  iflud,anadorcocrimincpubIicolarfu$,  qiri 
•/!rt>?  ciuilitcrcgit,acdccalicetranfegic,c4mqucfiniuit:  poflea  nihilomi- 


a 


r{t.»5«  flus  poflic  criminahtcr  agcrc.  Quoddiccndura  vidccur,quiacxiurjs 
In  ilnm  ^  3^q"Jtarisratjone,  vigor  vindi6tx  public.i ,  p  rnacri  i  inis,  &  accu- 
j     '  (acionon  dcbcc  pcrimipriuatisa£tionibus&paftionibus:  vnde  nata 
f-  regula,  CiuilisaBiocrinwMh  nonprdtiudicAt  ymaximein  publicis  vcl  gra- 
I-;  oionbus  criminibus ,  non  vtiquc  in  priuatis  &  Icuikus ,  vt  fupra  didd 
\^neimhi  efl  cx ^iocat.ad cic. C.quando  cimljsadiocriminaliprxiud.  Rcusverb 
Vir'.  in  conc;.'.riun>  excipica£lorcm ,  non  modo  clcgiifc  ciuilcm adioncm, 
icd  pra:tcrcadccacraQicgiuc,  iiegouumqucomnino  finitum  tranfa- 
tlionc  honcfla  &  licita.  cx. I.i.  D.  dc  calumnuc. d.l. Caulas,  Ncquc  hlc 
vllo  tj  odo  qua:ri  an  ciuilis  a^lio  crimiiiali  pfariudiccc,  fcd  an  tranla- 
•  ^  ilioiicdccifumncgotnjmcxiufcicari  valcar  pernouamarcufacioncm. 
-  :  ^Van4 hicaitcni  poliunt :  d^c brcuiccr, quod li crimcn  publicum  ciul^ 
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itiodic/lvtvclmortis,  vcl/anguiaisp<rnamingerat,  &:  rsmcn  dcto 
ciiuliter  adum  ef?-,  atquc  dc  calitc  di  aftionc  tranfadbum,  orr.nino 
valerc  tranfadionem ,  nccampliiisagi criminalitcr,  proptcr  rcgulam, 
Si quodmAius  ejHfcct^qnod mirMi  ejUictfbit.  Nam  fi  de  co  crimmc  tutfret 
.aftum  crmiinalitcr,  pacifci&r  tranfjgerclicuifTct  dc  accurarionc  capi- 
tali:crgomult6magisfi  tanciimciuiliccradum  fucrit,  tranfaftio  va- 
lcbit.  Si  vero  crimcnpublicumdeo.uociuiliteraclumcft, non  fitca- 
pitalc,nccmortis  veiranguinispocnamingercns,  cafushicnon  vriquc 
planus  cft:  nam  fi  crimmaliccradum  dc co  crimine  faiflet,  non  liccrcc 
pacifci  &  tranfigcrc :  crgonccliccbitfidc  codem  criminc  fucrit  ciui- 
litcr  a6tum,cx  argumcnto  huius  lcgis. i S.qvx gcncraliter  de  co  cnmi- 
iic  vetat  tranfigi  poflc :  ncc  loquitur  fpecialitcr  dcacculatJone  eius 
cnmuns,  nccdiihnguit  vtrumciuilitcran  criminalitcr  dcco  fitadum. 
Vcruntamenc  contrarioftat  cerciiurisrcgula,qu6d  dc  quacumquc 
litc  &:  ciuilr  adUonc  licct  tranfigerc,  ncquc  id  vfquam  prohibitum» 
Addc  quod  ciuscxcmplum  cft  pcrrpicuumin.l.pcnult.  C.dc  tranfad. 
▼biTiCius  indu£lum  fc  falfo  indrumcnto  ad  tran/igcndura  modica, 

pccuniaconqucntnr,agicqjimpccracarcftitutioncaofucrfus  trafaftio- 
n»cm,ccufa£bmcxfaifisinftrumentis:accum  paiat us  c/fet  falrt  crime 

obiiccrcjdcca  rc&hteciuilitranfcgcrunt:  QuarcibiTiriononliccc 
amplius  dc  eo  falfo  agcrc,ncc  vcnircaducrfus  czm  tran(36J-ionem.  Jbi 
cnimfalfiacculatio nu  latucrat  inftituta, fedcontroucrfia  tantu  crat 
dctran(aftioncquxdiccbatur fadacx  falfis  inftrumcntiSj  dc  quibus 
iran(adlumfucrat,nominatimfupcrfaI(ifufpicionc.  > 
Harcad.l.Tranfigcrc,  &adpa£tioncs  He  cr.minibus  coIfef>a  cxvarijs  ^T*^ 
kgum  &Glofiarum,  tum  vctcrum, tum rcccntium didtis  valdcira- 
jnutaiafunc  lurc  Canbnico  &  Canonifi:arumfcriptiombus,cxquibus  /f^r#. 
regionum  mores,  ludiciorumquc  ritus,  m?gna  pars  cxieiunt.  Jndc 
fcnfim  formaragcncrahs  corAuctudo  ,Qj<pd(ie(juocum(juecTiminc  po- 
tcft  ludex  cx  oflicio  quarrctc,  &  qna  ftioncm  habcre,  quamuis  nulius' 
adfic  .iccufator,  vtaitloannes  F.^bcr  in  tit.  Inftitut.  dc  pufchc.iud. 
,  Rcumquc  ludcx  pcragetacdan)nabit,Iicet  is  dccriminc  tranfcgcrir,  j,  -  ^ 
.  eiquciniuriamfu.irn  accu(ator  rcmiferit  vcl  donaucrit:  atquc  ctiam  ;o'2 
Jicct  talcficcrimcn  ,quod  dcco  fccundum  pra:di£^as  iuris rcgulas  rra- 
^gcrcliceat.  Idquecitra  dubium  cft  fi  criminis  vindi^tampofcacPro-  ^^^'■^^ 
.  curator  fifci,  vel  rcgif,  vcl  pnuati.  loanncs  Clai us  hbro.  5.  Scntcntia- 
;rum,  5.  vlt.  /ctibit  hanccflc  totius  orbis  confuctud  nim.  Excipitnr 
adulccrif  accuiaciocuimantuspotcftimpuncrcnunriarc  &jqnofccrc      '  ' 
.  vx«ori,t4n)q4Jcin  domum  rcduccrccitiarrffum  &:  pofn.-m  Turpilia- 
•  ni:  quia  Rcipub.  intercft  marnmoniaconciliari ,  vcrr.7diiur  mtJtufis 
dc  aduitciijs,  vbikiipfi  hocnon  cbijncic,fiaduIrerijaccufiuio  pciiT- 
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fus  inftrutta,ornata  U  pevatliCiz.  Eaautctn  gcneralis  confuctudtf 
obtinctin  criminis  accutacionc  iam  cocpra  &:  inlluuta,  quasn  accufacaf  ^ 
non poteft  remitccrc,  vcl  dcfererc :  irao  cogccur  c^m  Dcrficcrc,  & cct  •■' 
damnare  ne  incidac  m  pccnam  turpiliani  S.C."'  Nam  dci:crrc,pcrterrft . 
&  damnarcreumjncccfrariafcrcconfcquuntur.  NcqQchincfcaccu'^ 
(ator  hcdiecximic  fub  coprartcxtu,  quodcx  lcgc  Aquiiia  tancum 
agatde  damno  datoproptcrcrimcn,  Galli  ,I>^r<r;>4r^rifW7tf^iW»ff/>fc«<4'. 
nnria,  quodquc  folus  Procurator  filci^rcl  Ca:rans  posnam  &:  vmdrctl 
publicam  perfequacur:  Atquc  idco  pollc  accufatort  tranfigerc  dc  rc  fi| 
iicc fua pccuniana cant^lm ,  & ab  ea  li ce  difccdcrc, iuxta  titulum  Co(i 
vc  ncmo  inuicusagcrc  vcl accufare  cogacur.  H^c,inquam,accuraco«a 
pacifcentem  non  cxcufmca  ncccratatcaccuTacionis  peiFcreinia^j^ttifc 
obtinencanteaccufacionemiufticucamjquocaruKcuracof  potcir^ft* 
iuo  damno  pnuaco  pacifci,  vcl  quoquo  modo  negocitim  Ktfmqu^, 
detutrccc.  Vcrum  accuGitio  femel  propofitanon  po«cftidcfcri  pet^willf 
cufatorem  ,  &  dcinceps  cogccur  probationci  ac  fumpium  emflfl^ 
accufationis  prxftarc.  Adhuncmodunmoccbitatctt(i«ti«anfifti^ 
&  paftio  quam  fccic  cum  rco  poft  ca^tmfllsitsM(f^^ 
ccbic  pro  mccTclfe  &  damno quod cx ctiwiri^ iMutt <k Vb^^aaj^ 
SSst/.''  i^o  vltranonagcccum  dccopaftusfilrmfilarfamac  ctMitipaoamf 
iUa  paaioncqueratur ,  ac  rcftitutioiie»ipint^runi  aJitefffiis  «Mi". 
JJ*^*  impctraucfit  nam hic  dc  tacili  dabiliK  foflletttio  timBm»e€  pvUic» 
difciplmjt  &  vindiaa: ,  quim odiorei padfbcntis, confitili^ U KCuA» 
torem  corrurapcntis.  Quodadipfomrcumaiwicc,  femp«r«  »©cet:" 
talis  pa£tio  &  tranfaaio  i  anwin^  fiaa  peft  egcpcam  acca(iflomen^( 
quia  vidctur  confitcttcrii»«n  ,Ac  Aiftiplin^  puUiea  viget»m  eln^ 
Noccc  ct  quoqueaBtoinftijWcamaccuiatioiwm,  quiapt£bs  pfo  CAi^^ 
hSo  c(k,  ncce6.mini!U  accuiabicttc    damnabitur  Inaids  ^ficio^ 
■     ProcuratorispuWiciqirl.    :  '   '  . 

N*M,M     Hxc  ii»  crkninibus  pnbltdi  6t  grauihiisobtincnc^cM/fj^pi^ 
^'^?  lcutofibus,putapriuad&d«lia;ts,daaH»n^inmcia,fbttdc,b«aimpt^ 
piir».!.  non  violcntcrjfuito-nott&aoifcfto  ittcui ,  com  fftDtlfbos  tqur  qtflfc 
]^eipub.flaciimnei»adeokounc,oottuii^6aidovel«^ 
7  *   (inetesancdmdBbocadptiuacosquilamfiinc»  vcfiprl^infean^ 
docuimus.  QuodliodtefflCttanc  muicsciaicaccs  aepren|nci«,vci#^ 
cnura;  Heao^in0««ir;eefte  Claro  &  atiji.  Pragmadd  ineara  ftf»^ 

appdHicfiMHf  i^  hndice  Lugjiunenlt  tn  tecpofia^ 
iSao  uj|iiii|w  df  Hftiim  prinanmi  prrfiHnii  innirl^patrr  M&^tnAi^ 

'  nic  PUHcnst^codeiitiffim^-Scoattis^cxpe^ 
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tioncm  &  vin<!i£tjin'publicam  pcrrequicur  Procurator  (ifcu  vc^  C<r- 
ians,  ctiam  nolcntifcus  jjs  ouos  crimcn  otFcndit:  qui  dc  pocna  &:  pcric- 
'  cucioncciuscriminis  pacilci  autillud  rcmittcrc  nullo  modo  poilunt 
quin  mcidant  in  S.C.'"*"  Turpilianum,in  tit.de  concuflionibus,ia 
titulumdeprzuacicatorib.  &fimilcspcrnas,ncquc  vtipoflunc  auxi- 
lio  tituli  &  tra£karus  dc abolitionibus,  vt  didum  cft.  Qux omnia  lcii- 
fim  traxit  vfus  ex  rationciuris  ciuilis  ciulquc  ititcrprctibus,tum  ctiam 
cx Canoniciiuris  Iibris  &  Commcnrarijs  ad  titulos  dc  accuration.  &: 
tir.dccollufionedctcgcnda.  Hisfubijcicndacfldilputacio  vtilis,qua: 
perfon^  dc  dcli£bis  S>c  crimmibus  pacifci  &  tranfigercpoHint,co  modo 

3ucm  dixiraus:rciliccthodieinGallia,dciniuua  tantiim  &  damno 
ato,  vulgo  rcparationc  damni :  quo  modo  paccr  de  filij  iniuria ,  filius 
de patris,  maritus  dc  vxoris,vxor  dcmaritijhxrcdcs  &  vidua,  nccno 
agnati  proximi,  liccthaercditatcm  rcpudicnr,  Itcm  creditorcs,fi  c^fus 
non  fit  folucndo^tranfigcrc  &pacirci  poflint  dc  dcfundli  iniuria,dara- 
no,  &  cxdc :  tum  quoraodo  inter  dcfunfti  viduam,  hbcros,  hircdcs, 
crcditorcSjdiuidatur  iudicatumiES  contrarcumpro  damni  &  iniuria: 
«ftimationc  vclrcparationc.  Scd  indigniflirac  nunc  vcxati  dcfillcrc 
coguQur. 


REI  VENDIT^. 
adnumerata. d.I.i.hoc tit.  d.l. Qupdfxpc,§.in his, vcrC  Qulivendino, 
AUaratioc(l,  quiaquantitas  vtgenusnunquampcnt.l  In  rationc,  $. 
incertx,  D.ad  lcg.falcid.  Idco  dcbitorcm  quantitatis  vcl  gcncris  noa 
libcrat  cafus  fortuitus.  I.  Inccndium ,  C.  fi  cert.  pct,  Vcnditorautcm 
debitor  cll quantitatis  vcl  gcncris  a  fc  vcnditi ,  nam  &  tcnetur  tantu 
adionciiiperfona.i.i.C.deadio.empti.  ^.^qucinftit.  dcadion.  Ergo 
quiquantitatcmautgcnus  vcndidit,decullodia&  pcriculo  vcnditx 
rcitencturantcadmcnfioncm,adnumcrationem,3dpcnfioncm  qua- 
titatis,  vclantctraditioncmgcncris  vcnditi.  Hoccalu  &fcnfudcbcc 
intelhgilcx  Quodlincq;  §.matcria,  D.hoctit.  vbimatcriahgninihil 
ahud  cft  quam  quantitas, vcl  gcnus  hgni  fadi  &  prxparati.  Fabcr  Lig- 
narius  vcndiditingcncrcccrtumnumcrum  trabium,aut  hgni  fa£ti, 
quod  pracftarc  promifit  intra  ccrinm  tcmpus :  Certc  fi  hic  matcria ,  fi 
illT  trabcs  qu.w  traditioni  dcftinaucrat  & paraucrat,furto pcricrinc 
priufquam  cas  tradidiffct  cmptori  ,  vcnditoris  pcriculum  cft  ,  quia 
quahrirarcm  aut  gcnus  cum  vcndidiffc conftat , vt  fupra  diximusmcc 
intclhgas  in  co  loco  venditorcm  vcdidiffe  h  is  vcl  illas  trabcs,  cettauc 
corporatrabium,  nam  co  cafuctiamantctraditioncm  pcriculumclTec 
-cmptoris,  vt  infradiccmus,  ahoquin  illc  locus  conturbaret  totum 
huiic  rradatum.  Pntcrca  rcgulx  fupcriori  non  obftat  lcx.  2.  vcrhc. 
Cujhdum^Xy. hocm.  vbiantcadmcticndi,appcndcndi,adnumcrandi 
dicm  (  quod  ad  quantitatcm  iblam  pcrtinct )  vcnditor  quidc  tcnctur 
de'cuftodia  rci ,  fcd  non  dc  fatah  damno  &  vi magna , ab his  cnim  cx-  ' 
cufatur,crgo  ibi  pciiculum  c(l  cmptoris  non  vcnditoris  in  quantitate 
vcndita,  ctiam  priufquam  hic  annamcrctur ,  vcl  appcndatur.  Noa 
obdat, inquam,  ille  locus,  quia dcbct intclligi  dc  vino  vcndito  in  fpc* 
cic, hoccli, dcdohjs  viniahcuiusccrti,vcnditis,gullatis,  tc  fignatis» 
vtliquid6probaturcxrota.l.i.  vfqucadfincm,D.cod.  tit.  Quac  tra- 
ftacdc  vcnditorcqui  vinum  vcditum  vuIt  cfFundcrcvtdolia  habcar, 
qui non  crant  vcndita ; cfFundit  ob  moram  &  contumaciam  cmpto- 
ris  vinumnon  auchcntis ;  fcdan*tcquam  cfFundac,  debet  mcnfuram 
vini  faccrc,  vtapparcat  quantum  cra:  vini  in  doIijs,vt  fcribicurin  fino 
diStxA.i.  Antcquam  vcro  admetiatur,  vclante  admeticndi  dicnr^ 
illccuflodiamprxflarcdcbet,quod  &ccrtiinmum  cfl,  vtinfradice- 
mus.  Scdquamcuflodiam,  vtrumplenam?  Refpondct  Caius  dcbcro 
cura  diligentiam  cxhibcrc :  fcd  a  facali  damno  &  vi  maiorc,  a  cafu  for- 
tuito  rci  cxcufatum  cfTc.  Quz  fentcntia  obtincc in  vcnditionc  quan* 
titatis. 

Vcrura  vtad  propofitura  reucrtamur,  quia  in  vcnditione  qHan-  ftfts 
titatis aut gencris  priufquam  mcnfuretur, adnumcrctur, appcndatur, 
vd  ancequam  cradacux  jnoncilpcrfc^^cmpciOp  acquc  fircs  pcicac^  "'/^-9 
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DE  PERIC  ET  COMMOi>u 
m>i «Mff-  vcnditori  perit  Eo  cafu,  &perem^&quaoticace,  vcl  rc  qux  (blueio^  • 
ni  &  tcadiaoai  deikinacaefac^coacrahencibus,puca  frucncntoamiiro 
;^upderatinijshorrcis>vino  pcrdiro  quod  crac  in  ea  cella  vin|y;^noa 
' ramcn  poteft in  vcnditorcm  agcrc  cmptot  quanti  fua  intcrcft  rcs  iUas 
^binontfadi,appcndi,adnumcrari.Lf.l4o.  D.  hoc  rit.  Nifi  vcnditor 
jintcrpclbtus  vxadnumcrarcr,appcndcrct,admctiretur  aut  tradcrcc 
quantitatcm  vclgcnus  vcnditum  jmoram  in  dando  fcccrit  inipiob^ 
jic  darc  nolucrit,  tunc cnim  liccc  c.i  rcs  cafu  fortiiiro  intcrcidcrir,tame 
omnmotcnctur,  velaliudtradcrc,  vcl  (St  hoc  neqne.tt)  prxftdnt  quoi 
imerrfl emptorn :  nam  pcr  ipfum  faduin  cft,  vt  clcganccr  rcribiturm.  1. 
4.D.hpctJt.  Qucmadmodumccontrario  in  vcnditioncquatitatis,ac 
.ctia  gcneriSjCtfi  ptiulquam  adiiumcrata,acipen{a,  admcn(a,traditave 
5; fucrin t,  non  ilc cmpDo  pcrfccta:tamcn  cmptor  tcncbjtur  dc pcriculo 
fittnm.rA  6:  intcricu  rei  vcnditx,  &:  apciiculo  &:  rcicalu  liberatur  vcnditor,  fi 
'fiZ^nt'  dicsadmcticndi,appendcndi,acinumcrandi,&:  tradcndi  fucrit  adic- 
fMcdtm  4^apra:cisc  &  nominatim ,  cmptoiquc  rcm  malc  diftulcrit,  recufauc- 
xic,moramquc  feecrit  finc  lufta  caufa.  Pollca  cnim  iplius  pcriculo 
pcribic  qu.mtitas  .auc  gcnus  vcndicum,  qux  folutioni  ,  traditioni, 
>admcn(ioni  parata:  &  dcftinata:  crant  ,  fi  vcndicor  dcclaraucnc  ac 
procc!huus  fucrit  tcftato,  vr  ficri-dcbct.l.^.l.  lllud,  D.  lioctit.  Atquo 
Jiocinagis  vcrum,fi  vcnditor  ritc  obtulcrit  cmptori  gcnusjaurquan- 
ticaccm  vcndicam,  prefcntcm,  &  rraditioni  pararam ,  idquc  tcftato  ei 
dcnunciccjF-mptor  vcro  iniuftc  dilfcrat     rccufct  ncgotiu  pci  Hrcre, 
■in  moracmm  crtc-dicitur,  qu  i*  dcinccps  cum  pcriculo  fortuiti  cafus 
aftringicd.I.i.D.hoc  tir.T.ilik]uc  oblatio  rccdis  &  {olidalibcrat  ven- 
Xorcmab oinni  periculo  intcntus  ycl  dctrimcnti,  vtonincs  fcribunc 
/;x.  I.  Qui  dcccm  ,  in  princip.  D.defoIut.I.  Stipulatuslum  Daajain.  L 
Jntcrdum.  ^.r,  D,dc  vcrUobligar.  An  i^f  >  iurc,an  opc  tantum  excc- 
ptionishic  vcndiroi  iibcrctur,diffidcnc  Sabiniani  a  Protulianis,  vC 
cxijsicgibuscolligirur.  Qua:di{pucanoomittcndaeft,cumliodic  fic 
.    .parum*vcilis.  Oblatio,  inquam,realilShbcrat  a  pciiculo  &  cafu  rei,ncq; 

cnimad  hocnccc/Tana  eft  dcpofitio  fcu  obfignatici,vt  vulgus  putat  cx 
.  jd.l.  Qui deccm,  cui non  rcpugnaclex  Acceptain,C.dc  vfur,  quianar- 
raciuis  canuiin  vfrbis  vricur,  &  prasdsciicpoficioncm  fcu  obfignatio* 
fiemaoDrequidcvceuicecttrpericulurocaiiis  forciiici:  pco  quo  fola 
oblacio  rice  U  legirim^  fada  fufHctt « vc  dixi  ad  cic  de  iolucionibus, 
^uacreferri  &apcaridebencad capiitfcquens de ipceritu.&  cafu  vcn- 
oicse  quancicatis ,  quomodo  ad  vendicorcm  pertineac,  vel  ad  empco- 

£c  vcih  in  vendicione  quanritatis  vcl  gcncris,etfipo(leain  moram 
4^/cu^UaciQiieih  ccnpcoris^  v^ndicor^ericuium  caius  forcuiu  noa 
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REI  VENDIT^.  3^0 
pracftctamplius, &dcdolotanturatencatur,  nondencgligcntia.  1. 1. 
^.liccf .  1 .5.  D.hoc  tit.  Vcrumtamcn  quamdiu  vcndita rcs  apud  vcndi- 
toremmanct,  illecuftodiam  ciusaliquam  cxhibere  debct,  quamuis 
nonplenamncc  cxadain.d.l.i.l.5.&.l.i7.D.hoctit» 

In  vcnditionc fpccici  &  corporis  certi,  vel  immobilis ,  vcl  mobilis, 
aut  fc  moucntis :  antc  craditioncm,&  quamdiu  rcs  cft  pcnes  vcndiro-  t>>>nt  imi 
rcm.  Siquidcm  rpccialiccr  dccuftodiamccrcosconucncrit,  hoc  icr-  ^""t""" 
uandutncft,  vcluri  VtresvendnorispertcHiojcrMremr  vfqucadtcmpus  j,4, 
certuiTi,ex.l,i.  D.hoctic.  vclccontrario,  vtemptoris  pcriculo  fcrua- 
rctur.l.io.  D.cod  Qupd  nil  apparcc  de  coconueniirc,  talis  cufto- 
dta  delidcranda  eft  a  vcditorc,  qualem  bonus  patcr  familias  fuis  rcbus 
adhibct,  qualcmdiligcns  in  fuis  rcbus  pr^ftarclolct,  quam  i\  vcndi-  jD;/,|gf„; 
tor prA'lliterit,  fecurus  cire  dcbct.d.l.  Quod  (ipc.    li  res  vcndita ,  D. 
dccontrah.empc.l.Si  vcndica,  D.hoccic.  cum.  I.14.  D.  dc  pignor.  a£t. 
Anjvcroqualcmdiligccillimusadhibcrcc,  proptcr.l./n  rcbus,in  prin- 
ci(\  D.commod.  naniin  Li  &:.(.5.  D.depcnc.&com.  rci  vcnd.  PauIus*^^^V*^ 
ait,  Cujtodiam  venditor  talem prjejiare  debet  (jtul em  In  (jMibus  res  comodata  ej}^  ^ 
vt  diligcnciam  pr.Tftccexadiorem  quaminfmsrcbns,  Ibi  vcndicor^qui- 
paracur  commodatafioui  cuftodiaprxftanda :  commodatanus  autcm  cimoia» 
quiacius  tancuin  gracia  vcquc  vccndicommotlum  habcat  rcsci  com-  l^/J^J*^  ^ 
modacur  ,dcbcccxhibcrccufl:odiamomncm,non  lolum  diligcntcm,  hiifmM^, 
inJ.Si  vcccrto,  D.commod.  fcd  cciam  diligentiHimam.l.In  rcbus,D. 
cod.  Vndc  tcnetur  commodatarius  fiincuftodia  &  vfu  rci  commo- 
dacxculpamadiniicrit,  non  modo  Icucm,  fcd  ctiam  lcuinimam,  vt 
vulgocolligiturcx.d.l.  Sivtccrto,  &d.I.Inrcbus.  Lcuisculpacft  id  ^^,"'^'*'** 
non  faccrc  &:omirtcrequod  dilii;cs  &  frug!  parcrfimifias  ftalTcr,  ncc 
omifilTcr:  vcl  ccontrario  cftid  faccrcquoddiligcnspaccifamilMS  no 
fcciirou.  Lcuiirimaaurcmculpacft,  id  non  facerc  &:  ncgligcrc  quod^,»;^,^^; 
diligcntiflimuspatcrfam.fcciiretnecomiliirct:  vclc  contrario  id  fa- 
<crc  quod  diligcntifllimus  non  fcciflet:  atquc  hic  dihgcntix  vcrbo 
complcdimurlolcrriam&fedulitatem.  Dehac  tencriomnino  com- 
modatariamcrcduntomnes.quia  eiustancum  gratia  fit concrailus. 
Contrarium  putant in  coniradibus  qui  fiufit  gratia  vtriufque , vcluci 
in  pignore,  vendicionci  non  dcbcri  cuftodiam  &  ddigentiam  cxa- 
iliflimam,  fcdddscri  tantum  cuftodiam  &cLligcntiam  communcm 
acvuIgarcra,oon  vcnircculpam lcuiirimam,  vtnot.in.I.Concradus, 
D.dcrcg.Aur.  vcrfic  Qujeftnetulpa,  Sic  vcndiror  omnino  fimilis  hic  f^*»^'>f^ 
commoaautio  non  cft,  quu  commodacarius  cultodiam  dcbct  uon^^IJ,^/" 
folum  ddigcntcm  6l  vufgarcm ,  fcd  eciam  diligcnci/Timam ,  cxadilfi-  r*j^?i/7#- 
iDamjnon.vulgarcravidcopracftatcuIpam  nonmodo  leucm,  ied  ctia^^J*  • 
Icuilfimam.  Vcnduoc  auccm  dcbct  adiiibcrc  cuftodiam  dihgentcmmjm^m' 
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DE  PERIC.  ET  COMMODO. 
vel  communefD,  quamquedebent  vulgo  homines  frugi,ac  diligcncet 
pr^ftare.  d.l.Sr  veodita,  D.hectic  icdl  Qgod  fxp^  I.  fi  res,<te  con- 
trah.empt.  Nec  venditorem  inuenies  leneri  de  cuftodia  exadiflima. 
Quk  radone in.  1. 3 .  D.  hoc  cit.  ciba  dicitur ,  CufMimn  vmiittr  tdtm 

,  ^r^4f  quiltmhi  fuhmrtfcommoddtA  c/?,  Adde  noa  tMmtmommtio/imil^ 
veleamdem.  -In.hot  enim  canciimzquipaianpitdeiunguncurin.  d^ 
1 5.  quod  diligenciam  '&  cuftodiam  piadllanc  eza^ocem  qu^  ia 
iius  rd>ns  in  quibus  (unt  defides  ac  nipim.'  nam  fi  vendicor  res  fw 
maIe(eruac&ncgligic,hoceinonlicecinre  vendtu  quam  nondum 
cradidic  empcbri:  eam  enim  debec  coftodire  vcdiligens  &  frugi  pacer- 
famitias  facerec  Incoeceris  ver6,  vcin cuftodia&  oiligenciaexadilfi- 
maeodem  iure  omnino  non  ceniecur  venditor '&commodataria^ 
quiandllum  fimUe  eftidem:  imo  in  pleri(que  diifident  J.Qiiod  nerua» 
J^" ''''•D.dcpofiri.StcAccurfiusrca^incdligicd.l.^;  D.hoccic;  Porr^finip 
huins  cttftodix  eft  auehendi  cempu^,  Ci  didum  fic  quo  cempore  res  per 

.  empcorem  colli deauehidebuic :  fi  non  eft  didhim,  vendicot  non  de« 
bebic/»/!«^M»»Cttftodiam ,  vcaiclex.  4.  infine.  D.  hoccic.  id  eft,  inde* 
cerminatam ,  deldngiiis  excorrentem :  i  qo4  vt  cerriiis  liberet  Cc  ven^ 
ditor,  debet  denttndareempcori  vc  rcm  empcam  collac  &attehat,quo 
nontolIenteliberatttrvenaicor,eededolo  cancibideincepscenecur. 
Ll.D.eod. 

Tmiit»r  Ex his  fequicur vendicorem  de  incuria &  deHdia teneri  fi  n^ligeo* 
^aiff^  ter,  fipari^m  dihgencerrem  vendicam  cuftodierics  harc  enim  negli^A 
genc^  culpa  cft :  ven  di co  r  aucem  de  culpa  cen  etur ,  vc  diximus ,  fitcif 
que  lex  Vendicor,D.deadion.emp.  Ncque  obftacargumencum  legis 
f«/erM»f.lSeiuus.lSicares,inprincip.  cod.ric.  cum.LSireruum,9i.D« 
de  verb.oblig-  Ex  quibus  non  bene  vulgo  coliiguncpromifrorcm^de- 
bicorem  rci  aiicuius,non  ceneridenegligcncia,fi  perincuriameiusres 
perieric.  Iftud  cnim  iiichefi,  &  in  vnmerrumafiirmari  neqiiic,  vc  re* 
gular  omnes  in  iurefiior  pcricuioiac.6^fai|.ices,  quiaius,varium  eft  cx 
fingulisfiiftis.l.Omnis,  D.dc  reg.iur.  veluci  hoc  loco  calis  coru  rcgula 
cucrcicurex.I.3<j.§.  i.l.  4S.  D.dereivindicI.^z.&.l.^^.infinc^D.  do 
pecic.ha^red.  I.31.  D.de  i£ciiliccdi&o.l.ti^.  D.  de  verb.fignif.  cumex 
.  Li.l.5.8£alibifiepc,D.deperic.rei vcnd.  Quibus  in  lccis  dcHdia  &  neu 
gligencia  nocet,  parirqueadionem  aduer4ria  Acedittcrib  nil  vr^ec 
'  didalcx  Siferuum^  in  princip.dc  verb.  obligac.nafa[contmet  ca(um 
fingolarem  de  (enio  in  ftipulacionem  dedudo,  quem  promifTor  mfir* 
-momneglcxit,  non  cucauicper  mcdicos,  & de  calincgligencia  noa 
tenecor.  Inrommafpecici  ^endicorante  traditionem  przftac  cufto- 
diam,  &  dcDegligcnciafuateocCttr,  videlicecfiempcorinmora  non 
fuicaccipicndiyfiperempcoremnonfteceric  qttominttsrescicmdfl^ 
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rctur.  Nam  fi  cmptorfuitinmora  accipicndi,  &  pcripfum  fiat  quo 
miniistraditio  fccutalit,  vcnditornon  tcnctutflmplius  dc  cuftodia. 
l.i.§.licct.  I.f&r.l.i/.D.  hoctit.  Dcdolotantiimtcnctur,  non  dc  nc- 
gligcntia,arg.didf  .I.Si  fcruum,  Vcrumtarocn  quamdiu  apud  cum  cfl, 
cuAodiam  ciusaIiquainprxilaredcbct.arg.di^aE;.l.i.in  finc,  vcrfic.  Si 
tamen,  vcxCic.commodiuSjD.hoczit.  Hadcnus  dccuflodiarci vcndirg. 

Sccundum  Caput  cll  de  rci  vcndita:  cafu  &:  intcritu  priufquam 
tradcrctur  cmprori,  vrrum  ad  vcnditorcm,  anad  cmptorcmpcrti-  nontrU,, 
ncat.  Hicncccirario  fcicndum  cftquandoplcnc  pcrfcda  fit  cmptio, 
lunccnimintclligcmus  cuius  titpcriculum.  nam  pcrfcda  emptione^*^*"***' 
pcriculum  rci  cmptorcm  rcfpicicc.l.Ncccfrario,  D.  hoc  tit.  vbi  dicitur 
pcrfcda  cmptio  ciim  dcprctioconucncritf*,  &  apparct  quid,  qu«ilc, 
quanrum  vcnijt,acpurc  vcnijt,ciufquc  prctium.  Scdnondum  cftla- 
118.  Itaquc  vthocccrtiusJiqucaf,diftingucrurfus  vcnditioncmquan- 
titatis  &  gcncris ,  a  vcnditionc  fpccici  vcl  certi  corporis ,  poft  Caiuni 
in.l.Quodf2cpc,^.inhis,  D.dccontrah.cmpt.  vtfitinlocationc.  I.  O- 
pus,  D.  locati.  Cum  vcnditur  quantitasjvclutifcrtamodiatio  tritici 
m  gcncrc,  certa  quantitas  vini  in  gcncrc,  tot  amphor.T,  tot  dolia  vini, 
in  gcncre,  prctioconftituro  infingula  dolia,  indngulas  amphoras: 
vcl  fi  gcnus  vcndatur,  vthomo,equus,  ingcncrc,  certusnumerus 
corporum,  vcl  rcrum  quarumdamin  generc,acpretioin  gcncris  fin- 
gulacorporacorlftituto,  purafi  cxdoliariopars  vini  varnicrit,  vtin.d. 
l.Quod  Ia:pc,i;i  finc,  hoccft,  fiamphorxcentum  cx  co  vino  quod  in 
cclLicft  vxnicrint,  vtdiciturin.l.  5,  D.  depcriculo  rci  vcnd.  non.cft 
pcrfc£kacmpriodunccfic  vcndira,fucriDt  adpcnfa,  vcl  adnumcrata, 
velaJmcnla,  didi.slcgibus.  Itaqucinterimomncpcriculum  vendito- 
ris  cft,  quia  niladhucvcndiditplcnc&pcrfc£tc,  ncc  tradidit,  vtini- 
tio  fcripfimus.  Nontamcn  flatim  &  ad  Iibitum  vcnditpr  adpcndit, 
mctitur,adnumcrat:na  in  vini  vcnditionc,antc  requiritur,  qiiod  cra- 
ptor  vinum  deguOaucrit  &  probauerit;  difficilc cft  cnim  vt  quifquam  Df^jta: 
ficcmat  vinum  vtnon deguftct.  L^.^.fiaucrfionc, D.hoctit.  vndein  f«c^/To. 
l.i.cod.  Tunc plenifimc  v^ntjt  vinum  cftmfufrit degufl^tum,  Et  quamuis  ij  J^J*,jft*'' 
loci  proprieac  vcrcfintdcfpccicvini,  vcl  dcvmoinfpccic  vchdito, 
magistamcnobtincntin  vini  quantiratc  vcndita,fcuin  vcnditionc 
gcncris  &  quantitatis ,  Guflus  entm  id  hoc projicit,  vtimprobareliccat}, Si 
in  cmptioncs,§.alia,D.dccontrah.cmpt.  Quod  dc  vino  vcniiito  dici- 
mus,  profcrridcbetad  vcnditioncm  cuiuftibct  quantiratisquafruftra 
vcnditorappcndcr,adnumcrabit,admctictur,  nifiprius cam cmptor 
probaucrit  &  acccptaucrit:  oportct  cnim  v  t  in  rc,fcu  corporc  rci  vcn- 
ditxcmptor&  vcnditorconfcntiant.  Priufquamigiturgcnus  vcndi» 
(um^autquaQtitas  vcn^taprobccur,mcnfurctur,  adpcndacur,  pcri- 
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^  culimiefti^ecidicoris. 
ZVZ     *  Qakiaiii  iii  hoc  ca&  ici  diftingunc  vc  periciiiam  qiudfcadst 
fibjUM  camt^ » nempe  fi  4ecerior cis fic ,  nectamcn  p c rieric ,  percinearr 
^tMb*  ^  cmpcorem  qtundtads  anc  generis.  Peiicuhim  ver6  fiibftanci£>. 
hoc  eft,  rei  cocias  incericus  ae  'ca(uSpercineac  ad  ▼endicocem  ,  arg, 
.  legis.4.  $.fi aaerfioae.I.f . i.Si  vina,  15*  D.  hoc  cm  Vecibi  ea  diftiii^o» 
sion  probacac  iUis  locis ,  im6f  lan^  eueccicurper iJC  liocric  quas 
loquicur  dc  vendicione-quaaricaris,  puta  vini>  iub^cqne  periodu- vtnt 
3'4lM»  munri  ad^empcorem  nonperrinese»  nifiin  moraaccipiendifttecic 
*•       Ahj  rubrih4s>in  vini  qaanricaccvendiu  pucac  priufiiuam  deguftecur,: 
A>*f>st  men(iirecur,cradacur,  omne  periculomefie  vendicocis*  (ed  poftqua; 
itgi^»  dcguflacum  fuic  ttproba6imabempcore>  cuncpericulttm  qualicari^ 


vcl 


umn*  velfihcec,deceriorattooispo(beainCeraenientis,piidtacoris  velmu«^ 
conspcrtinereademptoieni^qui«eidebetimpucari;qu6d  DeTufiMndm. 
mtnbtm   ifule  probMtritAJLSi  vna^t^.  cum.d;L4.l.  fi  auerfione,  vecfic.  Et  <ptoid- 
^"f^  deTujiMerit^  argumeoco  ^umpco  ex  cacione  concrariorum  per.i.r. D.de 
.  omcte  eiuscui  mand.eftiurild,qu6  pertinecfimiiequid  in.I.  Opul,iD» 
fiocyD.locaci.  Verikm  hxcdiftinftiononvidecnr  priorimeiior.  Pri— 
mdmnon  iuuacuc  ijsduoliuiiods  vnde  eam  coiligunC'9.nam»h)c  cra«^ 
£kamas  dc  vino  in  generode  qnanticate  vendicQ  tac  de  eo  non  ioqmu  ■ 
turijioci>reddevino  yendicoinipeeieydems  veitaiibttsd(>li)S>vini 
'  qux  cemis  ungifise  diuendendis ,  atque  in^dj.i^.  dc  in^d.l.4.  venditi» 
perauernonem ,  vnopredoin  vniuerrum  condimco  pro^his  vioi  do^ 
A?^i'^^jiquxfuntmiftohorreo  vinatio^  AddeinijsI^ibuS,  vinum  ficvsm 
ti,^4m'i^jfivtde^i^retMr.,c^\iod&m^      gnilus  autemadhoc  prpfiat.vt 
improbarcliceac>finonplacecempcori.dJ.Siinempciooe.$vali2.ideo 
'  i|aoad4eguflccur,  acoris mucoris fiipemeniencis  pcrieulum  ad  ve« 
-  ]|iyKi^Corem  petrinebic.  dl^.  verfic  Btquoadi  cum  l.i.  in  princip.  vcrfic. 
f^$iitsti$,  Eitentu,  Poftdeguftariooem  ver6  periculnmqualicaCiS  vini,fcubo# 
Sf*****  jucaris,  velcomipCionis  percincbit  adempcorcm.  d.Li5.dc.rccnifli 
quxri  debet  quoddeguftando  malc  pcol)aut&  H^c»inquanH  de  vino 
ijs  locis  in  (pecie  venmtopofididi^quenon  poffuntaiHrn>an  hic  de 
vini  quanritate  vendica ,  vt-fixipfiBUis.  Secundooca  pofterior  di(lin» 
,  '  6lioeuertiturper.d.ia.  C.  hocrit.vbigeneraiicer  Aefino-vUldfftifi» 
.  ^oneficconfticuicur>7^J«^Mstww  ^^eiM^m 

inenferencarfigttadancor,pcticHhinif  ini  p^ftroucadA^eorrupri  noa 
petdnereadempcoremiQssstenilaptooedtcecfi^empcoc  id  vinunt* 
d^goftafiecin  doiiario  ,.vcLin  celk  «inada»  €X7qmi>  vini  qaaodcaceoi» 
aliqnan^emirad  menfitcani  puta  decemamphoras ,  eado»  vcLnecta* 
tas  vini  ,£c  enim-Romani  vendebancvisitm  admeofiicaari,VtexaOiR' 
fcis  dniiisahjfquc tods^teaiithgBlijyyT^^    rfe^      -'^^I  '  ^ 
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Hoc  autcm  cafu  (ic  ftatucn  dum  cft,  Prmf^uMj^otdrtA  ingenere  quAn^ 
titAS fuerit Admenftj  AdnwncrAtA^  Adpenfute noii«ll4^crfc£tam  cmptionc, 
&  ideo  cius  rci  pcriculum  cmptoris  non  circ.i.Quod  lacpc,$.in  hrs,D.  ^dfn/*, 
dccontrah.cmpt.  I.^.l.Quodlincquc,  §.matCFia,  D.hoctit.  in  quo.§. 
(  vti  fupra  monuimus  )  matcria  fignificat  hgnum  tadum  paratum  ad  upcn:»^  ' 
t)pus,  ibiquc  trabcs,vcndita: fucrunt  adnMmcrum  &admcnfurara, 
puta  tot  pcdum,  tot  cubitorum :  idcirco  priulquam  ca rcs  adnumcic- 
turvcl  nicnfurctur  &tradatur,  (ipcrcataut  dctcriorfiat,  hoc  ccdic 
vcnditoris  damno  &  pcricuio.  Aquaiuris  dcfinitionc  pcrpctuo  cx- 
<ipitur,emptoi qui  tuitm moraadpcdcndi,adnumerandi,admccien- 
di,gullandi,&dcniqucaccipicndjquanritaccm  libi  vcnditam  &  ncc 
obIatam,Dcinccpscnin)liibiicicurpcriculol.i.  1.  4I.J.  D.  hoc  cir.  I. 
quLofficij  in  finc  D.  dcconcrah.  cmpt.l.opus  D.Iocati.  Quodprarci» 
picracio  lc^is mommbuscauf 5  D.dc  rcg.iur.Dcqua  oblationefupcrius 
lcripcum  cll.  Acquc  poft  moram  licab  cmptorc  concradam,  iurc  ciuili  vidtinfrs» 
fcre  poteft  vcnditor  vinum  admcnfuram  venditum,  cx  dohis  clfun- 
dcic in  1. 1. D.h oc  tit. Qu^i  locus  vidccur  agcrc  dc  vino  vcndico in  qua- 
ticace  vcl  gcncrc,lcuad.mcnfuram  vt  Romani  lolcbant;  quarcis  arti* 
culus  diftinguciur  a  rciiqua.L  qua-  agit  dc  vino,  fcu  dc  vini  doliis  & 
corporibus ccrtis  in  Ipocic  vcndms;  a  fupcrioribus  quoquc  cxcipicur, 
niftn  vendictone quAntitatis hocnominatim  comptchcnlum  fit,vtintcnni 
.pcriculo  cmptoris  ics  fcruarctur,  d.  1, 5.  D.  hoc  tit.     Ncijuc  hic  ell 
^mittendum  ca  quar  in  pondcre,numcro,menfuia  &  quantiratc  con* 
fillunt,  vcndictiampolie  non  vtqu.mtitatcm  nccad  pondus,  numc» 
xum,  mcnfuram,  fcd  vt  Ipccicm,  &  ccrrum  corpusivcluti  cum  Iia:c  vcl 
illa  vmi  dolia  ccrta,  lignataquc  &  guftata,  vcnduntur  certo  prcrio,  vc 
xrftind.l.quod  licpc^.  in  hisLi.  1.4.  &1. 15.  dcperic  &  com.  rcivend. 
Tuncca  lciuancur^  qux  in  cartcris  (pcciebus  &:  corporibus  ccrtis  vcn- 
ditis  (h.xcopponuncurquartitati)  vt  fimulatqucdc  prctio  conucnc-  \ 
rit,  pcrfcdtacmptiodicjtur,ftacimquc  pcriculum  tranfcac  in  cmpto- 
rcm,  quamuis  rcs  nondum  ci  cradita  fucrit,  dc  quo  dicendum  clc 

Scquiturdc  vcnditionclpccici,  velccrti  corporis  mobilis  aut  im-  sptonttr 
mobihs.Ypccies &  quanticas  iniure  c-pponuntur  vt  diuerla,non  vc 
•contraria,  fic  in  plcrilquc  diucrfo  lurcccnfcncur:  veluci  in  hoc  trada- 
•tu,  fimul  atquc  conucnciic  de  prctio  vcndita:  1  j-^cici  (non  fi  quancita- 
-tis)  pcrfeda  cltcmptio,  &  pcriculum  rci  ftatim  pcitirrct  ad  cmpcorcm 
Jiccceitraditanon  fit,  l.i.  l.fiidquod,  D.  iioctit.  liuc  res  pcricrit  la 
tocum,  fiuc  propartc,liucdctctior  tanLiin.  tatSba  fit,  cmptonquc  rc- 
•cclTccft  folucrc  prctiu  vcnditori,§,cum;:utc,iiinK  decmpt.&  vcndic. 
J.  14.  m  pnncip.  D.defurc.  cxian»  li  rcs  fignaca  non  lic  «bcmptorc  ,  t 
<iui  olHcij  in  fme  D.  dc  contrah.^mpt. iGtio  cll,  quia  vt  omnc como- 
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DE  PERiC.  ET  COMMODO 
dum  &  angmcncum  fci  vendica:  einptori  cedic,  (ic  damnum  &  incom* 
modumomne,l.ficS^cam  gloiH  C.deadion.cmpc.  cxempia  func  ia 
1.4.  fleLf.  C.cad.cic.  vbi  fpccies  vendicaper  violenciamignis  abnim- 

piriemiHm  pca,  pcnc  empcori,  fi  vendicoris  culpa  niilJaincerueneric,  vc  elegancer 
fcribitAlFenusinL  (i  vcndica  D.  hoccic.  qua:  lex  dac  folucioncm  & 
intcprecacionem.l.i.  D.de  ofHc.  prxfcfti  vigil.  vbi  mceiium  non  fit  fme 
tnlpdinhAhiuntmmy  cum  Lcgis  vidcamus  D.  locaci,in  qiia  licec  condu- 
Aorculpa  vacec,  tactum  camcn&culpamcorum,  quos  in domumin* 
duxic,  &  pcr quos  inccadium contigic  pratftart  debec.  H.vc  cnim  ob- 
.  tincncindubiocuin  ambigicurncqucapparec,  quomodo  violcncia 
igniserupericinambiguo  culpa  inliabicancium  hicprxiumicur:  &  ca- 
mcn  fi  aducrfus  huiufmodipi^fumpcioncm  doccacpaccrfamihas  con- 
du6tor  &C  habicacor  aidiumXc  dihgcnciam  cara  adhibuiirc  in  ardium 
vfu  &  cuftodia,  quam  folcnc  homincs  frugi  &  diligences  adhibere,  fc- 
curusericd.  l,rivcndica,cuiiungel.  II.  deinccndiO;  ruina,  naufragio. 
Eodem  fcnfu  videcurloqui  lex,  quod  fxpc  §.  li  rcs  D.  de  concrah. 

fmtmimn  cmpc.  vbi  vcudicor  non  ccnccuc dc  furco  rci  vcdicx,qu3:adhuc  pcncs 

fm*,  cumer  .c,  echfurcum  vixfmeculpa  luacuiquaoaficcx  l.cumduobus, 
§.  damna  vcrfic.  (^uoiifikfHrthui  D.  pro  focio,  &:  vendicor  de  culpa  ce- 
neacur,vcfupraoftcndimus.  Hxc  vcro  icaproccdunc  li  vcndicorcam 
cu(toiiaT»  adhibuit,  quam bonus  paccrfam.  in  fuis  rcbus  adhibcrc  fo- 
ler  fi  res.Qaj> fenfu licec  de condudorc dubia  (ic quxdio. apud in- 
tcrprcccs  vccuftos  & recenciores in  d.  1.  videamus,  D.locaci:dc  vcndi- 
corcncminidiibicareliccccumdc  incendio  &:  dc  furro  rei  vcndica:, 
nccdumcradicxnoncencrid.  1. 5.  dl-fi  vcndicaD.hoc  tic.  d.  1.  quod 
£cpc  §.  h  res,  excmplum  ell in  1.  vlc.  C.  hoc  cic.  dc ancilla  vcndica  non- 
dum  tradita  empcori,  qu.c  raortua  eft  fuo  fato  &  naturali  inccricu,noa 
cx  caufa  vel  vicio  pxccdencc  concradum  empcionis:  hic  cafus  cmpco- 
ris  damno  cedic,Nequeideo  minus  foluec  precium  conucncum.quod 
(1  vitiurafcucaufaeius  mortis  &  incciitus  prjecelfit  vcndicionem,id^ 
quecmptorigoorauerit&respcriic  antcquam  citradcrccur  ,pcncu- 
lum  eric  venditoris  d.  1.  vlt.  cum  L  i.  C,- hoc cit.  Idcm  iuris  eft,  fi  quan- 
ticas  vendicafic,non  vcquancicas,aonad  pondus,ad  numerum,  ad 
menfuram,  fcd  vt  fpccies  ad  ccrtum  corpus,  tunc  enim  cadcmfcruantuy 
wcarffr/5,inceUigcfpeciebus&corporibus  ccrcis,  vt  fimul  atque 
dcprctioconuenerit,fiteraptiopcrfeda  64pcricuiu  omnc  pcrcincac 
ad  cmptorcm  d.  1.  quod  ixpe  $.  in  his. 

Veluti  inquitl.C.  eoloco,y/  omncvinum,  vclolcum  vcl  frk,?jcntum, 
{jModcftinhorrcov£nicritimopretio,peTiUCzfioncmyVtmlcx.4.  D.hoc 

^I^IT***  tit  icxquioffici)  $.  vlt.  D.  dc  contrah.empt.  vcin  l  opus  D.  locaci, 
.  pardiKr]ionmopmftQaidHm,A\XQilioiXQ  vcadicum  yinum  dicicur,cuni 

•f^*^  vmucaujn 


Digitized  by  Googl 


REIVENDITiC. 
f niucrfum  quodcfl  ia  hoiicis,  lciliccc  vinarijs,  vjrnijc  finc  menfura, 
vno  prcciOjVC  cxplicic  lcx.z.vcrlic.  CUmautcmy  C.  hoccicNam  pnma 
pars  Cias.i.dcbcc  accipi  dc  vino  vendico  in  quacicacc:pars  aucc  Iccunda 
d<;  vino  vcndicoinipccic ,  nonad  numcruin,  ncc  admcniuraiii.  SiC 
f  cr  aucrfionccuiniocaciOjCuin  vcndicio  ta£ta  dicicurjcum  vniucrfum 
hocvinum, hocfruincncumquod  tcrnimus,vcl  quod  jncerto  loco 
poficumclt,  vcndicurfimui  cocumin  gencrc  vnoprccio,non  ad  lui- 
mcriun auc  ineniuram,  vcl  prccio  in finguias  mcnturas  no  conlhuito. 
Acquccx  d.i.Quod  Ia:pc,  §.in  his,  D.dcconcrah.  cmpc.d.  1.2.  C.  lioc 
tic.  l.  vlc.  infinc,  D.ad  icg.  Rhod.  dc  ladu,  cdoccmur  vcnditioncin 
aucrfionc  fadam  non  tancimi  fcparaii a  venditionc  qu^'  fit  ad  pondus, 
adnumcrum,ad  mcnluram  ,icdcciam  ddcerniab  cmpcionc  fingulo- 
rumcorporum  ,qua  prcrium  in  fingula  corpora  conliituicur.  Kota- 
tio  vcrbi  Pcr  Auerfionefn,  quia  vcndicor  £»:  cmpror  velut  autrrfi  iiC 
quafi  micantcsin  ccucbris,  vno  prctio  rcm  dccidunc     a9^ere,\t  aic 
Nouclia  Valcciniani  impcracoris,quam  fcquicur  Galiica  vox,£»^w, 
enhloc.  Dcniquc fiuc plura  cjirpora  Ipccicrum  ccrcarum  fimul  pcra- 
ucrfioncm  vcndancur,  fiuequancicas  ccrcoloco  pofita  &:  iaccns,in 
vniucrfiim  pcraucrfioncm  vno  pictio  dil^rah.icur,  (lacim  tcs  fic  pcri- 
Culo  cmpcor.s,  vcdiximus.  Idcm  cfl  fi  quancicacis  ahcuius  corpora 
ccrta  vcndantur,  vcluti  doha  toc  vifli  vel olci  in  co  loco  pofica;prccio 
confi;icucoin  finguladolia,  vc  cftin.li.In  princip.  veificEravtemcnfu' 
ramy  D.  hocric.  qui  hicnocandus  &  rcfcrcndus  cft,  quianon  ilc  ibi 
[vcndtcio  quancicacisaut  gcncris,  fcd  magc  fpccicrum  ccrraruin. 

Exhisfequicur  intcrpretatio  legis.  1. 1.  4.  &.  1  i^.D.hoccic.  cum.I. 
fQuodfirpe,  §.inhis,D.dcconcrah.cmpc.  1.2.verfic.  Cmnnutem^  C.hoc 
tic.  In  quibus  vniautin  rpccic,aut  pcraucrfioncm  vcndiri,  pcriculu 
tianfic  ilico  in  cmpcorcm:  quidcbcc  vinum  collcrc  &:auchcrc,  vcl 
Aatim,  vcl  vt  Cato  dc  rc  ruft,  dicic,  Jntrd.  CalendAs  lamiariasy  intciligc  ii 
vendirumfic  vinumpoft  vindcmias.  Idcm  luris  cnc  dc  vinovcndico^  i  i.D. 
ad  mcnfuram  &:in  quancitacc,fiquidcm  vcnditortcftaco  dcnunciauic 
cmpcori,  vcvinumadmcciacur &:cr»llac,&:AlioqjiFuturum  vc  ciicia-  fjfmdtrt, 
tur  vcl  cftundacur.  Qupdfi  nihilominusempcor  morcrur  &:  diflcrac 
vinum  auchcrc ,  vcndicori  liccbic  illud  ctfunderc,  vc  cll  in.I. i.  §.  liccc, 
cum  fcqucncib.^S  & l.i.D.hoctic.  vbipercorbcm,  hoccfi:,  vas  vimi- 
ncum  cx  virainibus  fadum,  vc ait  Varro,  prius  vcndicor  admcciri  vi- 
num  debcc.  quodan  rcrio,an  ironicrdicac  Vlpian.  dubiumcit,  quia 
pcr  corbcm  hoc  modo  nil  aliud  cfict  quam  per  cribrum  fundcic 
mcnfiirarc  vinum  ridiculc  &:  malc :  nil'  corbc  hkc  mcclhgcrcs  picatu, 
fcu  piccJit:  rcfina  lUicum  &  injudum ,  ica  vt  vinum  infulum  rcrineat: 
vc  vafa  &L  dolupicacaaonaulliS  auchoribu^. ficpcr  huiufi-nodi  coibu 
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tur.  A 1  io  vcrofcnfu      1.1  rigmncaciotit-.imphoracftmcnrurTo-cnus, 
&:  pro  menlura  vmt  accipicur ;  vnnimquc dicjcur  vcndicum .id  iNcrilu- 
ram  fi  aaipdori'  ccncum  cx  co  vmo  quodincclla  vmanaclh  v  mic- 
rinc,  vcdicicurin.  l  5.  D.  hocciC.  Idcm  il  vanicncvmum,icavc  m 
ringulasamphor.as  cerrumpretium  diccrccur.d.I.Q^od  ixpc,  §.  in  his, 
D..ieconriah.cmpt.  Vcrcsauccm,vrnx,cu!ci  quibusvmum  tantilpcr 
rctinccur,  vendico  & lcgaco  vino  non  debcncur cmpcun  ncclci^aca- 
rio:quianoiirunc  vafa  vinana,  Icd  rantum  p.arata  vmo  cxpoicmdo 
&  mccicn^.  Ex  his  apparet  quo  cahi  vas  vinanum  non  rianflc  ncc  ^"^^ 
pcrtmctadcmpcorcm,ipritujcnccciritaccmimponi  vinum  mccicn 
di  &  collcndr,(\lccm  ancc  Calcnd.  I inuar.  vc  nocaai  nus  fup.  nem.c  ^^^"l^Z 
h  dxs  aI;anon  lit  adiccta ,  quodaddcs ad  Catoncm  dc  rc  ruajci,  c.ip. 

14S.  N  jntoilcccem;Korcintr.ic.i;rid  t\v5dicor  vinumad.ncticcur,* 
&  cx  dohjs  diftundcc  iu-«mcnr6quc  ipiius  ftabicur  dc  modo  qu.in- 
ticatc  vmi  vclmcniurs..ic(icmptorinnio:a  tollcndi  adhucpcncuc- 
tct ,  non  expccT-abicur  vltra  Calcndas  Oaobiis  proximc  Sc.juemcs  vi-  ^"'"^'"^' 
dciiccr,  in  quibusdandcbetlocus,  vinis  fciiicct  A  o../i:  idco  dcbcnt 
v.icuari  v.ifavmar!a.CiMarepon:  Calcnd.is  Oclobris  vcndicor  vinuin 
clfunuccfivoluent.  Sic  incclligc prxdidum  Catonis  locum,£$cdi- 
ttam.l.i.  D.hoc  cir. 

Huc pcrrinct modus,  mcnfura &  capacit.is corum  vaforum  vinario-  ^*^'"'*' 
rum.  Primum,  '  >»«r4V4/«. 

ChUus^  hac  nttllt  efl m.iior  menfur.i  liqHoris,  l^H^Jn^tji 
Eflo  his  dcctes  tjtfem  corjfirit amphoKt  nojlrs,  '•^ 

Vt ait  Prifcianus/carminc  dc ponderanis.i iquc probarur  cx  citno  dc ''''''  ''^^ 
rc  ruaica  Caconis  loco,  vbi  ait,  VinHm  in  dolij^hocmodo  v^mrcoporter 
'Vim  m  cuhosfiii^ulos  ^uadra.en.c  c^fin^uU  vmx  Idniy^Hr ^uod  neJe  tceJ 
ncijue  rjHccu :  vrn£ du.^  ftnunr amf>horim :  ri d.xhtrur  m  tridtio proximo  Uni 
lUYi  arhnr.xtu  de^ufltroji  non  n.tfecerir,  vimm  pro  dc^Hftjiro  crit,  quc  v  crba 
cxphcint  diaam.l.r.  D  hoctitulo.  Culcus  cr.;o^  h.ibct  amVhoras  vi- 
ginn.  Apud  nonnullos  amphora  idcm  c:l  qu6dcidiis ;  ill!  vidcnrur 
Joqui  dcamphorar  Atcic  r  mcfur.i,qux  .1  cadi  modo  vcl  cv^acicuc  ncS 
dittcrebar  Roma:ahccr,  nam amphor.i  Romana contincbat  odo co- 
gios,cadus  vcto  dcccm,  vclcti.im  dnodccimcongios  Vtcumqnc  fic 
arophora,  cidus, quadrantal,  cadcm  fcrefunt.  Etqriadrant.dapnella^ 
turabhuiusmcnfursforma&tac.cquadraca,  vclouadra<-uU  Huius 
autcm  mtnlur.L  modus  capit,  Vo!uno  Mxtiano  cdlc,  vrifas  duas- vr-^ 
mvcroqu.ituorcon-ios,congius  lcxfcxtarios,fcxMriusduas  hcmi^ 
nas  ]iuccotil.is,  hcmmaduosquartarios  ^r.vr4/-^rcil,cec :  cotila  vcio 
cont  nci  lcx  vini  cyarhos,  vc  Pnfcianusait:  cyathus  haudum  vnum 
Yiaicommuiicm&vliutuin^lcupoculumvini.  Quam  igitur  cnor- 
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^ts  potator  &  vmtvom,  tricon  gius  ilie  Torquacus  iub  Tibctio  Canr 
i^rc,  qui  cres  congios  vno  hauilu  bibebar,  congiusattcem  conti  ncr  ihmi 
pcua^iaca  duos  cyatbos  vini :  quod  fi  ka fii>iUe  pocabac  viiobattilii. 
^uceotos  fexdecun  vinrcyathof. 

Ad  huncergo  ^  odum  Romani  vendebatic  vintiffl  m  qiiaf«titat9 
f dmeniuram}  videhcet  m  (ingulasamphoras  &  cados :  hoceft,  jomfi»* 
(liras  amphorx  precio  conftttuco.*  Asqueiiic  memiDiile  oportec  qu<Hi 
(uprinocaui,appelIationem amphorar,  cadi,  vtnx, culei ,  &  nmihum, 
aliquahdo  ad  mcnCttram  ioJum  referri,  &  dcmettendi  m4P>  intelligi: 
ahquando  iignificare  vafa  ipia  quibus  yinum  continebar«r » licque 
•Ami'fycrj  .^rnphora  crit  vel  menfura  amphors,  vetipfum  vasamphorc;CUIic 
f!^^,  amphoravel cadus»eftfi^ile vas dujphccmantamhabcus,quodconcc* 
.nec  o<flo  vcl  dccem  congios ;  hoc  (enfu  acctpiair  in  cic.^rncic.  vino 
&:oI.lcg.ciimdi/putatur  legato  vel  vendito  vino,  vcrum  amphor» 
dcbeancur  legacario  velempcori:  eod^mque  fcnrum.  1.  vit.eod.cic;' 
pfHmtX'  VnfwnMmphorMriumdiQsnt quodcrsi  in  amphoris:  &  vinumin  vrna** 
fhtiwimm  ]ibus,LntelIige  dilfufbm  ex  dohjs  in  amphoras  &  vrnas.  Eaque  vala  vi- 
naria  notis  &ciruhs(ignabant»  n»eUulI|Oe  vinum  MeUorstmi,  vnde 
proucrbium  natum  (P^W/orrmr4)h.  cideovc  iocclhgaturquid  Cit 
Vinmn  Vinumdoliare.mJiiJMt,  D-hoctit.  feu  vinu  ex<loliario,]n,d.).QiiOd 
iaLttt,  {jfpc^^^vlt.D.dcconrrah.empt.DoIjariunt fumirur dupliCTCer: velc* 
nimen^locusitiquo  dohaeranc  dctona:  vcldolianum  e(l  vinnmm 
doli j s  con  d i tu m ,  v c  ai c  fex . 1 5.  D.  hoc CiC  Vinum  doljjui, eA  viniim eX 
dolio  apud  Cic.  &  alios,ad  diiFerenciam  vini^mphorar^^tt  vim  qnod 
etAtJn^vrnMHS^culeis  &cupis.  Denique  vinum  doliareopponicitf 
V  in  o  dilRi/b,  quia  vi  0  u  m  du  t  lare  cfl  10  dolij  s  co  n  d  i  tu  m,  ex  quibns  di^ 
fundicurinamphoras&cados  ,dein  examphoris&cadis/^Kom/rifr  ad 
vfimi^autad  vcnditioncro,  vtcft  n.d.l.  Vinum, D.  dctritico &olc# 
lcg.  Ecmalcaquibuldam crcditum cft  dici  ymumdolUrr^zd  diffcren». 
ciam  vini  pcntfc.itis  &  vindcmii  nondum  coiIe6»"a:,  quod  rcproba-» 
t'ir.  d.l. Vinu'11 ,     cx  fuprakriptis.  Qj.t  odenduntquam  dificranc 
ttefSitn  T^-jf^^<^<^^'^  &  Dcf^ndcre  v  in  um.  DjfiTundcrc  &  difFufum  vinuro  cx  dohjs 
«Knn».    quid  iiciam  didum  cfL  Dcfundere  autcm  figniBcat  fundcrc  vmum^ 
fundcrc  mctum  in  paterara  vcl  cracercin  ,  cx  probatis  tuchoribuf, 
licccGrammacicimalciLzc  confundanc.  RedcamusadnoilruiBOcii- 
lum. 

Supra  didum  cfl  eum  qui  vcndidit  vinum  aur  in  fpccie  &  corpo* 
ribusccttis  vaforum  vinariorum,  aut  qui  vendidit  pcr  aucriionem 
vniucrfum  <]uod  in  cclla  cft ,  ncc  vendidit  admcnfurarr»,  kd  vcndidic 
vnoprccio,huiic  inquam  vcnditorcni  diximus  poftquam dc  pretio 
coaucnciic  noii  tcacci  dc  caiu  &  pccicuio  Vini  >  fc  d  ad  efopcoccm  pes* 
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tinCTCCAfum  omnem  fortuitum ,  quonum  pcrfccta  iit  vcnditio.  I.  Si-  Cmiu^  nt 
cut,  vbi  Gloiraconfuse,  Cdcad.  cmpti.  Inhociurisaiticulodubita-^'^'^"'* 
lur  &:ai(pucatur  vtrumcaregulaobtincan  poltquam  cmptorvinum 
fic  vcndituni  dcguftaucrit  &  probaucnc,  an  obtineat  ctiamfi  cmptor 
vmum  non  dcguftaucntncc probaucnt.MuItipoil  Ioanncm,Bu/ga- 
rum,  &  Placcntmum  Ga!lum,vexillanos  GloHatorura  noftrorumpu-  t![far,T 
taiunumqiKitii  intcllig»  V  jnum  pcrtcdlc  vcnditum,  nifi  fucnr  dcgu-  H''^'^'* 
ftatum.  hoc  vulgoficn  ^  vfurpari ;  iura  autcm  rcfcrcnda  clTe  ad  ea 
quar  con)munitci  fiunt  I.  5.  D.  delcgib.  N^^tm  raro<jui$Jit  cmitit  nccjue 
dtr.fjlet,  vtaitlcx. 4.^.1.  vcilic.r>-^/c//f,  D.hoctit.  Idco,  Inijwunt ,  amc 
dcguftationcaica.usnon  (i-edatad  cirptorcm,  fed  ad  vcnditorcm.  ^„ 
4.1  j.  in  jTTincip.  verlic.  Q^odJinondefi^AMt,&c  in  vcr/ic.  ^utKonconue.  fl-uioftit 
fut,  qui  (ocus  hoc  (aris  perlpicuc  doccrc  vidctur,adco  vt  quamuis  ab  ['^1''^^'^ 
cmptor-c  fij^nanfmt  vafa  vcl  dolia,  tamcna;-.tc  dcguihtioncm  adhuc 
pcriculum  (ir  vc.iditoiis.Qii6  pcrtinct  lupra  didum  Capur.148  apud 
Caton.dc  rcrUilic.i  ,  vbi  pollconucntioncm  vmi  vcndiri,dcDct  cni- 
ptoriddcgulUrc  ;  (i dcj^uftatio lequi  dcbct  ad pcrficicndum  contra- 
£tum,con(cqucnscllar.tcf  d.cguftationcm  niladhuc  plcnc  &:abfoIutc 
aflum  cfrc,  quiaguftus  ad  hoc  proncit  vt empton  vinum  rc[  robaic 
hccat.l.Si  in  Ciiipr:onc,§.alia,  D.dccontr.ih.cmpt.  Ergo  intcnm  pcri- 
culum  crit  vcnditfuis  vino  nondum  drguftaio.  Qmeiim  icliul.  ftici 
noui  diicTimen  hicconftituunr  mtcr  ved^tioncm  pcitdtan,  5c  qu.ift 
perfccla  n,  vt  (it pcrfcthi cii  n d j  \  rctio  conuencrir,ri  uidim  %  1  i  m 
in  fpccio  vcnduum  tft.S»t  quah  pcrfc£lj,cum  vinunfauhuccc^i  iX^rd 
non  cft. 

Vcrd  n  Azo  &  Accarf  cum  alijs  aducrfus  hxc  omnia  cxift.m  Tnt  x-cff^.r^/: 
vino  vcnditoin  fpccicpcnculuir  ftatim  pci  tinercad  cmprorcm ,  ccia 
pnulq jam dcguftaucnt : quia liic emptio pcrfcclaeft , (iiru'atquc  clc 
prcr  o  conucnenr^t  in  ca.Tcris  Ipccicl:  us  &:  corpoi  ibus  vc  dins  cc- 
rcralitcr  dcfiniturm  I.  Sicut,  C.  dca6l.cmpti.  quar  loquirur  dj  viuo 
quod  certum  fucratcomparatum.  Idcmquc  iuriscft,fi  vmiini  ccrni 
^juodin  ccrtacclla  &:  apotccha  fcruarur,  fucnr  pcr  aucrfioncin  vno 
prctio  cm^  tun  &  vcnditum  ,  vt  Caius  ft.ituitin.d.l  Quod  frpc^^.  iri 
liis,in  princip.Si  vcrfic. A^*<wy/,D.dc  concrali.cmpt. Quiquidcm locus 
vidctur  pro  ca fcnrcntia  rcdus  &:  planus ,  cum.  1.  4.  ^ .  fi aucrfionc,  in 
princip.  D.hoc  tic.  ibi,  Defeenim  emptor quJtrt  dthct,  tjuodncn  dcfnjhuerit 
jxri!4f^u.tmemerct.  iuncka  l.  ly  D.  hoctit.  Vcrior  vidctur  hxc  Accurlia- 
norumopiniojfcditadcmum  licmptor  cum  vinuiT.  in  fpccjc,in  cor- 
poribus  ccrtis  ,.iut  pcr  aucrfionem  cmit,  non  cxcepit,  non  cauitvi- 
num  a  Ic  deguftandum,*Icd  purc  ac  fimplicitcr  cmith.Tc vniidolj.i, 
Jias  viDi  amphoras  ccrcas  guftu  liOn  cxccpto,  Dcniquc  fi  yinum  vcn- 
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dicum  in  CpcLic  ccrta  vcUiicrlionc,  non  iu  vxn\)z  vc  deguilareciiri 
qui  cafus  eftl^^is.^.  §.iia\icdione,  D,  boccic  vbi  vefldicor cuftodiatn 
iola  ndcjec,nccreipcac  ^^umadipfum,  (ed ad  empcocem  omnmo 
percinec ,  ccjatn  penculam  acoris  fic  macoris,  vc  cxprcilum  cft  m.  d. L 
Quoi  ix^yr^y  §.in  liis.  Q^ia  hicperfeclaficempcio^pericttlamque  fic 
empcorisjiladm  acquedeprecio  cdueneric:addc.ki&.  C.dea£teffipci, 
cu.nalijsruniUbus.idaiiCeBi  noa  euercicarez.Li.in  ptincip.D.  hoc 
ciccdindcgudactoneiiicaagere  videcnr»  tbfenimcafus  efl:  lingulartf 
&  remotus  anoflraqajtiUoae:  namibi  jgicurde  vctKlicore  qui  pado 
conuenco,  ic  ipfum  retvendicse  periculo  lubiecic  vfqocad  cercucepass 
auc  cempus  cercum  non  adiedccamen  ex  vi  ilhus  padi^ille  ccnebicuc 
dis  cafu  vfquead  deguftactoncm.  Ex  bis  efiicicur  vcram  cfTe  loannis  St 
Bulgari  (enceaciam>P^iCM/iMf  ejfe vejtditoru  vfjue  id  dc^uftmojum, Si  ica 
vjmijcviaum  vcacgutlecur,  quompdo  Vdtnibac  vc  plurimum.-  Sic 
4cbecincclUgidiC^ui»  i^cncrale  icgis.i.  D.  iioccicquod  vfqttc  ad  de» 
guftacioiftm  periculum  cft  vendicocis, 
viinnnp»  coacroueriia  mcdium  quoddam  (ubctlicer  po^coenucj» 

Mmimqt^f  nempc  quod  vendico  vind  cercoin  (pecie^jiuc  peraucriionem ,  oon 
w  ^  nnepcriculu  (icempcoris/edadvendicore  percincat  pe|icul& 
•L aik  •^cons ^ nMcor/s^periculum  Vini omM^cfx  pcriculu  QwdnMis  (  vcaiuK 
tmtftrit.  ex.^i.CbQhCCic8el.i2X.dea^n.empci.)accancum  p cruneac  quoad 
deguftetur  vii^m,ex.  1 .4.$.(i  auerdone»  vcrllc  ftoitii  d^tifitueritJOt, 
hoc  cic.PeticuIum  vct6,canis,ami(fi^nis,&  iocericus  rei  cocius»  (eu  pc^' 
riculum  rubllanciaBiIico  pcrcuicac  cmpcorcm., eciam  ancc  dcgufta- 
cioncrn,  propcercaquod  iir  pcrtcd  i  caiprio  poftquam  (^epi'ccia6£  de 
.  re  nmpliciccr couencric.ci.I.Qupti ia;pc>$.in  hiS,{$f.d.l.2.C.hocci.c.l.ii*. 
C.dc  a.^ioa.empci.  Po .  t  Jcguft.uioncin  vcro  vcl  moram  dcguftario-. 
ni fa^im  b emptorciUcomni  periculo  &  qu.ilitatis  &:  (ubflanti.i:  cric 
obnoxius.  HxcHibcilicascoIligicuL  ex  fcholarric^craditionibus..  lam 
di ifbu  n  efl  hanc  quxdionem fieri  de  vino  vendito  in  {pecic ,  ac  prerio 
in  fingula  vaia  vinariacon((icuco,  vcl  o  mnibus  corporibus  vinariohi 
va(brum  vncvprecio  pcr  au  c  i  fi  o  n  em  diilra&is.  Nam  dc  viiu»  vcadico 
in  qiimrit.ice,  ad  menfuram,  trudra  quxrcrcs  vcrumancc  dcgu(hrio« 
neoi  (ic  pcriculum  vcndicoris ,  &ran  poft  dcguIbcioiieia(icpttri(Cultta& 
emptoris ,  quianon  c(l perfc(fl.i  vcnditio  gencris  auc  quancicaQS,  fic 
iiila£bi  cikfdoacc  tucric  admenrum,<^pcnmm^dAumccacum  id  qu  o  d 
vendicumefl,  manetquc  rcs  pcriculo  vcnditpris,  vt  fup.  diximus;» 
Qnod  tarnen  nonnulli  rubcilicct  &c  fubobicuic  hra.cant,ardantquo 
hoc  mado,  vt  Ci  cx  magna  vini,  vcl  doJjnrum  quanciucc,ccrtaportio, 
vel  quancicis,  vcl  menfura in gcncrc canttim  vcndica  fit ,  v cluti  (i  C3t 
daliiaopai$  vuu  vauuciic^  vc  ciliiU..Quod(jcpc^  ia  |ae»D»  dccoiiK. 
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trah.  cmpt.  Acc]uc  cmpror  vinum  coturn  ocgurc.uicric ,  quafi  ha?c 
cju.Tdam  ptobatio  (ic,cuncpcnculum  acoris  &:  mucoris ,  fcu  pcriculu 
qualiraciSj-z/f  pcrcinercdcinccpsnd  cmpcorcm,criam  priufquam 
incnfuraiio  &  craditio  vini  fa«5fcaFucrit.  Quod  accincc  ad  pcriculum 
lubftanci.Tjicurcimccricum,  faccncurhoc  ad  vendirorcm  pcrtincrc, 
quia nil .idmcnfum  clh niladhucadi eft.  d.I.Quod farpc,Nifi,mquiuc, 
cafu,  vimaiorc,diuina,  &:/imili,cocum  vinum  pcricrit,  cuncnon  vcru 
dicori,  (cd  cmpcori  pcrire,  cx.l.i. in  finc,D.hoccit.  Ifta  lirnitacio  &di- 
ftindlio  non  poccft  dcfcndi  cocra  ccrcamiuris  rcgulam ,  qua:  omnino 
prxcipic  vcnditons  circpcriculum  doncc  rcs  adnumcraca,  admcnla,  • 
adpenlafucric :  dcindeabfurdum  fcqucrccurjn  omni  vcndjtionc  gc- 
ncris  aucquancicatis  .dicuius,  fi  cmptor  adprobaucric  genus  vcl  ftu- 
mcnti,  vcl olci,  vcl  fcrri,  vcl  alccrius  quanticacis  cuius  ccrcam  mcK^ja- 
aoncm,  pondus,  numcrum,nTcfuram  in  gcncre  cmcric:deinccps,ccia 
anccadmcnlioncm  ,appcnfioncm,adnumcrarioncm  jCmproriftcfu- 
birctpcriculum  qualitacis  fcudcicrioracionis:  Vcnditoi  vcro  pcricu- 
lum  dunraxat  (ubilantij"  vcl  rciiniciitus,  non  qujlitatis.  quod  abfur- 
dum  eftaducrfusrarioncni  authoriratcm  luris,  qi.a«dadlj  cft  ance 
adrocnfioncn),adpcnfiGncm,  adnumciMcioncm  vcncjca:  c^uancicatis 
autgcncris. 

Dc/lgnato  vino  fcquitur,pcrcmprorcm  fignati^^dolijsai  t  /i:  ■ :  n 
phoris,  viruni  dcinccps  vmi  pcriculum  ad  ci.m  pritincat,  : 
acccpraffe  vcl  ir.agis  acccpific  jntclhraiur.  lignata  ab  (mpi  n.  ..^  .  .t, 
ciuscirc(^criculonc£ar  lcx.i.J.li  dol.iim,  D.hoctit.  E  ccintiarioi.rnr-,,.,|?.,,,, 
roat  Icx  Quod  fi  ncquc,  \n  finc,  D.  cod.  Huic  quafiioni ii  gcncralittf 
acin  rhcii  fiac,pcrpcram  fit.irc.iirum  rcij  ondcas.  Dic  jgiturad  fjpgul.i, 
quod  ii  vinum  in  Ipccjc,  prctio  ccrto  in  fingulacorporaconlliiuto 
va-nijc:  vcl  pcr  aucrlioncm  Ipccics     corpora  vaforum  vinanori  m, 
vnoprctio  vanicrint  jc.i,  vt  dcguncniur,  &:ac^um  fit  dcgufiaiionc. 
tuncantc dcguftationcin  ml  gcftum^nil  ratumcft,  qu.-imuis  cniptor 
vinum  fignaucric  liio  figilloj  norf  indc  pCificitur  cmptio,  nccindcpc- 
riculo  fubiiciturcmptor.  Imopoftca  dcguftando  viLum  ( Iiccc  figna- 
rum  }  potcft  rcprol  arc  6:  rci.ccrc  d.l.  Si  m  cmpf  orc.§  aiia.D.dc*  con- 
trah.cmpt.  Quodmagts  vcrumcft  vino  vcnditoinquantjtntc  &:  gc- 
ncrc,  vcluti  fi  cx  dolianopars  vmi  vanicrit,vcl(vtol  m)ccifamciura 
&  quanticas  vini cx  dolijs  m  ca.apoihcca  pclitis:  quamuis  cnim  dmnia 
dolia  omptorfignaucnc,  non  idco  pcitc«5la cft cmpcio,necidcopcri- 
culum  fuftincbic,  quonism  non  cft  vcndicio  pcrf c£la  priufqu.im  mcn- 
Aira  fafta  fic  rci  vcndita^admcnfuivn-!, vclapiiis  didi  m  cftJ  ncc  ci 
noccc  quod  fignaucric ,  quia, vc  aic Labco  conira  Ti  cb.i:uim,^<r^« w^^/'-^"* 
jHbmisieretifrJnp^cmretur,  ^  rnurti  ji^nf.ri jcUrej  (^udm  i  ttrad/thnt  i>id<Atur, 
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SiciiiteUige.f . dolium»  in.di.i.iu>c  tir.  £ contraciofi  vinum  certum 
tfi  rpecie  veaiitttm  ita  non  fic  vt  dcgn  (Uretnc » ied  pot^  ac  fimpJicicec 
vxnijCi  fiegaftasiibempcorenoneitezceptusauc  reiecuatnS>  vc  vulr» 
'  gu^aic>  cunc  poflquam  emptor vinum fignauicipfi tradicum  videtur» 
vc  Trebarius  dicebat,  quoniam  ahundeiam  perfcAa  crac  cmprio.  Sic 
in  d.l.  Qaodliiiequc,  iafiae»D«hoctit.niaccciaeik  vendita  iea  Jign4 
fa&um  in  genere  vcl  quancitace,  puca  certus  tcabium  numeiiis :  deio» 
decrabes  ccadendx,  ei  fuerunt  ollen(ae  vc  eas  probaret ,  iBe  probauici 
Oeaccepcauiteasi  fttoquc  r!;^illoiignattic:  hocfado  videncur,^fin* 
*    guncur  ei  cra  hzx,  quia  hoc  lohun  iuperecacadimplendum  empuonit 
contradum.  In  runimi ,  nonpugnantijloci,  nam  d.ucria  cftipecies 
vrriufqueificiiid.^.ri  dohuniyVznijcvinumiravcdegttiLir^Cttr,  quod 
docBcreriese4as.ij.  lcaqueneceire  cft  vt  deguiUcio  pnecedaciideo  I 
nnce dcguilacionem  (ignctur  vinum ab^mptoie ,  tncelligitur  f^naflb 
iiteiim  donecdeguderur  &  probctur.  At  vcro  in.(i.).Quod  fi  nequc^ 
eecvinum  vxniji,  neca£);u(nricdcgu(lacione,  fed  ramum  vendits 
«abes.Per  coiicranum,  (i  corpora  rcrum  vcndicarum  fignacanonfint 
•         abempcorc, ncc dc co  quicquam  a£tum  cft,non  c6  minus res vcndira 
&  cmpcio  pcrfcila  c(l ,  pciiculunquc  adctnpcorcm  pcrtincbit.i.  Qui 
oiHcijy^.vlc.  D.dc  contiah.cmpc.  HatStcnus  dcpciiculo  vmi  vcndici. 
Tranfcamus  ad  cTtcias  ics  vcnditasin  Ipccic  ccrci  corporis  alica* 
ttH  twSm  ^^^'  ^"^P^*^^^  pci tecla  frpc  diximns  rc.ii  cik-  pcriculo  cmptoris cttam 
fenttmf  antc  traditioncm.  1. 14.  D.  dcturr,  vclantclignarioncmrci,  d  1.  4.  D, 
hoctit.  Adco  vcq-Mmuisrcs  vcnditalic  pcncs  vcndicorcmpcren  pta 
•    &amifra  finc  cius  culp.i,  illc  nihilominus  ab  cmpcorc  prcnum  cxigec: 
vclfianccaprcciuin  vcndicor  .ucepcr  cillud  non  rcddct  cmpron.  S. 
cum  auccm  mn:ir.  dc  cmpc.  6c  vcnd.  hic  vulgo  oppontrur  lcx,  fun- 
^  '      dus  vcrfic.  Nur.fi  vendidens,  D.  locaci.  vbi  tundt  cm^ci  prcciu  cmptor 
IjsS/l"-  vcndicori  fi^luic, deindcantctraditiDncm cmptonfaftam,  puhlicatus 
fuic  fiindus  vcndicdSjtuir  publico    fifco addidus:  pi etiuui acccptuin 
vcndicor  cmpton  rcflituic,  crgo  pcriculum  vcndjroris  cft ,  concra  rc- 
gulamiurisfuprafcnpwm.  Reccnciores  inrcrprctes  antjnomiam  hic 
locant,ncquc  alicer  vicaripofTcquam  fidicas ,  in  inftiturionibus  cir» 
dc  cmpt.  &:  vcndic    cum  auccm,tradi  rudimcnta  feu  rcgulas  fummi, 
dire^i>  &  afpcri  iuris,  quo  tcnerur  cmptor  foiucrc prctium  rci  cmrtaf 
licct fibi  non  traditx  & cafu  amilTc  pcnes  vcndicorcm.  Scd in  Pjndc- 
^is,m. d.  I.fi  fundus.ncglcdollrido  iurc  illo/craari  arquitacis  &  hu- 
roanitatisrationem,qua;nonpatiturvc  vcnditor  habcac  prccium  rci 
quamnontradidit.    Atquc  ijdem  inccrpicccs  vcoccurrantip(arum 
cciam  pandcdarum  plcrifquc  locis  fub  hoc  cic.6:  paiiini,  qui  cam  folu- 
lioncm cacicuAtaaonmmu^  ^uim  ipfa:^inilicuuoaes»dituntquc  cm« 
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ptionc  t>crfc£V.i  rci  vendicar  pcriculum  cflb  cmptoris,  rubtiliter  illi  R'»"»';^». 
icparanc  pcriculum  rci  iplius  vcl  corporis  vcndm,  a  pcnculo  &  p,J^f,„„^ 
aipifOone  prccij  conucnci  :  aifuncquc  ipfam  rcm  lcu  rci  corpus,  fi 
cafu  pcrcac,  cmpcori  pcrirc,  quia  non  pc^fl»c'agcrc  concra  vcndico- 
icm>  vcl  vc  rcmcradac ,  vcl  prarftcc  quanci  cmpcoris  inccrcll,quan- 
tumquc  amiccit,  ob  rcra  fibi  non  cradicam  ,  idquc  ad  cxcmplura 
folucionisqu^affcrcurinconcilianda.l.  vic.  D.dccondi(i>.  cauladaca, 
cum  1. 5.    Ecfi  quidcm  in  finc  D.  dc  prarlcripc.  vcrb.hicquc  addi  pof- 
fcdcxio.  D.  hoccic.adliuncmodii  mcclligi  volunc  cos  locos  quibus 
dicicur  rcm  cmpcam  licec  non  cradicam  pcnrc  cmpcori,  rcra  fcilicec  no 
prctium  c6ucntu,hoc  cr»im  volijc  co  cafu  no  pcrirc  cmpcori,lbd  js  pr^- 
tiu  rccincbit  nec  foluct  vcnditori ,  vcl  fi  iam  lolucric,  hoc  a  vcnditore 
rcpccct,ex  xquiratc  didVa: icgis  li  fundus,iuxta  cam  folucioncm  didla: 
J.  vlt.  &  didi  §.  &  (i  quidcm.  Vcrum  hxc  fcholalKca  vcrbis  tantum^ 
non  rc  nccfohdaiurilprudcntia  conflant,nimifquc  hocicuc  &:  innnc 
cft  diccrc,  Res  cmptori  perityfed  prenwn  reinonfolusty  vel  djtumrepetit,hoc 
cniminfcfcrccurritSc  rctruditur  dilfidctquc,  nccnon  apcitc  rcpu- 
gnat  dicto  $.  cumautcm, &mulcis  iimilibus  locis  Digcflorum,  Co. 
dicis  Sc  Infticucionum,  in  quibus  rci  vcndic^  liccc  non  craditx,pcricu- 
lum,  damnum,  &  omnc  incommodum,  (iuc in  rc,(iucin  prctio,pcrci-  . 
nccad cmpcorcm:  Qucd in itirc t  ft  cam  ff pcrcpccicum  & inculcatura 
vc  labefadiari  &:  cludi  ncquat  cx  ca  fola.  I.  fi  fundus:     Quae  ntl  obftac 
cumin  fpccicdiucrfaloquatur,ncmpeinfundoqui  publicatus  cftcx 
caufapr^cedcntc  cmpcioncm,  vcl  qu^  cum  ipfa  cmptionc,  dc  inconti- 
ncntiemcrfic&natacft.H^c  caufacumpoft  contra^tum  cmcrgit,  fi  - 
rcs  ncc dum  tradita  fit,  acpcncs  vcnditorcra  rcs  inrcrcidat ,  ipfiquc 
aufcratar,  hoceiusccditpericulojvtdicicurin.l.  I.  &!.  vlt.  in  finc.  C.1 
hoctic.  IHadi(5tx.l  fi  fundusvcracft  intcrprctatio,  non  diuinatona» 
feddi^txA.  1.  &vlt.  &  ahis  fimilibus  apta  &  conucnicns,fcrcndaquc 
potius,  quam  vt  cx ca fola.l.  fi  fundus, infinicos  alios  locos  iuris ,  tam 
ccitos  &:  pcri))i)Cuos  corrumpcrc  dcbcas. Noca  obitcr  a  d.  1.  fi  fundus^ 
in  quarcs  ncmdkfrfiifucrac  tradira  cmptori,  multum  difFcrrc  Icgcm,  ^'"'f'"* 
X«aM/,D. acCTJiiftiOh.  quoniam  in haf,fundus  lam  tucrat  cmptori  tra-  ;.,m»./» 
ditus  ac  publicatus  ciim  pcncs  cum  ciret:  idco  ipfi  pcrit,ccrcu  cft  cnim  ""t^' 
poftcratiicioncm  emptori  faiStam,  ipfius  dcinccps  pcriculo  clfe  rcm 
cmptam.  I.  ledos,  D.  hoctit.  Idcm  iuris  fi  quid  fa£tum  fecucumuc  fic 
quodtraditionia:quipolieat:vt  traditio dauium,  l.i.vcrlic.  EtcLtues^. 
hoc  tit.  iun^al.clauibus,  D,  dccontrah.  cmpt.Itcm  fignario  rci  em- 
ptx,  vidclicct in  cafu  Icgis,  quodfincqucin  fi.  D.  cod.  vti  fupra  mo- 
iiuimus.  Excipenili  pcnudicisfcntcntiam  rcs  aufcratur  &  cuincacur 
cinptoricjc  V4tio,YclcauIa  quxpr^ccdebat  contradum  cmptioms  fic 
7         j  .  Aaaaa 
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a  v??nditorisccmporc  ca  pic:illc,tuncdccuidionctcnctur,  &r'dchac 
lirc  hoi  percmptorc  denunciata,  not.  inl.  1. 1.  vlt.  cumgk^ir.C  hoccic, 
/!^^,rZ     Qiio^i  diciir.us  in  vcnditioncfpcoiei  &:  corporum  certorum ,  Fada 
n»4>f;.      vcl  vnopLccio,  vclpcr .uicifioncin, rci pcnculnm  Sc  calum  omnin6 
pcrcincrc  .id  cmptoicm;  non  ad  vcnditorcm,  quamuis  nondum  tr.i- 
didcrit,  qnaniuis  rcs  apud  cunj  pci  icrit;  hocitaaccipitur,  fi  vcnditor 
probct,  vi  maiorc;,  cafu  tortuito,  vcl  Fato,  rem  finc  culpa  ruaintcrci* 
d.llc.  Tamctfi  poft  Accurlium,  multi  in  1.  qua:  fortuitis  C.  dc  pign. 
act.  putanr  laciselTc  vcnditorilicutaJtvri  CuiIibctdcbicori  fpcciei  ccc- 
.    .  t.v,  fi  inobctiimpliciteircicalum  &  intcritum."  Atquc  hiiic  pr*fumi 
pr^'-un  l.iCis.  quod  rcs  pcriit  (inc  tatto  &  culpa  vcnditoris,na  vtdolusliccuJ- 
p.i  non  pr.rfumitur,  lcd  probandacft.l.quocics  D.  dcprobat.Itaqucfi 
caipcor  obiiciat  vcnditoris culpacalum  contigiflc  hoc  probare  ccnc- 
bitur.  Quod  non  it.i  ctfui  c  &  crudc  accipics:  imo  ha*c  Accurfij  opinia 
rccipicnd.i  t.mtum  crit,  fi  rcs  vcndita,  vciiiliarcspcricrittaU  cafu  for- 
tuito,  qui  cx  lija  qualitatc  &  conditionc,  culpam  a  fc  rcmoueac  &  cx- 
cludac,  vt  cil:  ViS  maior,  vis  diuira,  &  qu;e  pixuidcri  vcl  caucri  non 
pofiic.  Quxtanicn  vis,  itaprobari  debct  adcbitorcaut  vcnditorc,  vt 
culpa  vacarc  incelligatur  tacitc  vcl  pra?fum*ptiuc,vcaiunt.  /n  aliis  vero 
.  cafibus  fortuitis,  vtiquc  verum  non  cfl  illud,  quod  fufHciat  fola  & 
limplcx  ptobatio  cafus  &  pcriculi:  imo  vifcrt  biocard;cii,catholicoa 
^ia  c.tfHm allc^.it  ^ dtcit^ttA cAjUm prohare debet^^vt  omnino culpam  (xcludiXt^ 
'         poccil  cniiii  culpafarpc  cafum  pracccdcrc,  U  dare  caufam  vcl  inicium 
'i         torcuiti  ca(\is  arg.  lcgis  contradius  vci Cic.cjt^^JineculpaacadHnt^D.dert^^ 
inr,  hx  qua  vulgo  clliaunc,  intcricu  rci  non  libcrari  debitoreip,(j  cuN 
pa  cius  prarccdat  cifum,  qua  rationc  in  .L  \cGto%  DMqq  cic  vcnditor  dc 
Venih.r  cafu  &  damno  rci  tcnctur  vt  infra  diccmus. 
*^^Vc'r'i    ^^^^"^'^  dcfinicio  de  rei  vcnditie  pciiculo  ad  cmptorcm  n^n  aj 
frr^vio.  vcndicorcm  pcrcincncc,  fuas  cciam  habec  exccptioncs,  in  quibus  vc- 
dicorprarftac  rt;i  ca(um :  vclutifi  quiddolo  nialo  venditoris  intcrcc- 
ptum  cllec.1.5.  D.  hoc  tic.auc  fi  quid  falfo  affirmauitcmpton  Jc»ens  a',i- 
tcrfucurura,  ideoqucrcs  vendicadcceriorfaAafit,«v^Lperhc,  vccAin 
l.ii  vmai^.  D.  hoctit.  Deniqucfi  quarationcdoii^yfchditorisargua* 
^         tur,  calliditas  machinatio  fraudulcnta,  is  damnum-omnepriitabitiidtt 
fl  fado  vcndicons  rcs  corrupta  fic,  vc  li  Tcruum  vcnditum  occidcrir. 
J.  fikTuuHi5>i.in  pnncip.  D.  dc  verb.  obligat.  fcihcct  immcrenccm;. 
.  ^:^^  ^aliudcnim  ficxcaufajufta.I.  quifcruum,D.hoctit.fodoq'ioqucvcn- 
««/  'lit!/^.  dicorjs  dicitur  rcsaraiira  vel  corrupta,  fi  culpara admifcric  in  ca  cufto- 
jff«tM«i.>  dicnda,  velfi  ncglcxcrit,!.  vcndiiorin  fine  D.dc  ad.  cmpt.  vt  fupra 
^L.      ,  diducilinc.?p.i.dccullodiarci  vcndicar.Exhisfcquicurveraintcrpre 
li.hottii. catio  lcgisLcclos D.  hoc cic.<i^/f^''«i"t>'ca:i^>'4tr4rcuracorcs  viaru,hi»^. 
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ftcrncridis  prxcrant,  vcrrcndis  &  purgandis  a  ccrnOjhiro,&: ab omni 
impcdimenco  vt  colligitur  cx.l.  t.  D.  dc orig.  iur.  1. hi  cnim.l.qua  vul- 
go  D.  dcardil.  cditlo,  Ciccronc,  Suetonio,  Dionc  &:  ccf  tcns.  Lcdos 
crgo  vcnditos,nonadhuc  traditos  cmptori  ac  m  via  pubhca  RomsE 
pcr  vcnditorcmrchdcs,  caraquc  impcdicntcs  cum  rcpcrillet  xdiks 
dinecitacconcidit,  vtmultafxpc  ficbant,  fn-tnu,Ccihcci  magiftratus, 
quod  alias  docuK  Hocdamnum  fullinct  vendiTor,  quia  nondum  Jc- 
^tos  cmptori  tradidcrat,  tumctiam  quia  malc  &  imprudcnter  nimis 
lcdos in  via pubhca  reliquerat,  pcriculo  &  viribus prxturg  cxpohtos: 
Ccfado&:  culpa  vcnditoris  caibs  illc  contigitinca.  1.  Quodhvcn- 
ditorlcdos  cmptoritradidiirct,  iscafus  vcnditori  non  adknbcretur, 
ac  dc  Cc  quarri  cmptor  dcbcrct,quod  lcdos  fibi  traditos  in  via  rchquil^ 
ii;tab.xdiliconcidcndos.ldemquciuriscft,fipcreumcmptorcm  mo- 
ra  Fucrit,quo  minus  ij  Icdtifibitradeientur,  putdfia  venditoreobla- 
tosaccipcrc  rccufauit,  aut  non  abllulit  &  imporcauit  mtra  dcbitum 
auchcndi  tempus,  nam  tunc  pro  traditis  habcntur  &:  vcnditor  pcricu- 
lumdcincepsnon  fiiftinct  vtinitio  monuimus  de  oblationc  vcndi- 
rons.  Igitur  in  d.  I.  Icdos,  com  I.  fcqucnti,  hcet  perfcda  cmptionc, 
▼enditorrcidamnum  prvfi:at:ideo  vidclicct,  qupdpcrciuscuipam  Sc 
ncghgcntiam  lccli  concifi  fucrint.  Ncc  ibi  putfcs,  ea  proptcr  damnum 
clfc  vcnditoris,  quia  nondum  lc<ftos  cmptori  tradidcrat.  Nam  pcrfc- 
da  femcl  emptioncfolo  confcnfu,quamuis  tradicio,fccuta  non  fucrit 
vcnditorhbcraturarcipcriculo&cafu  iuxtaccrti  iuris  rcgulas,  irifi 
ciusdoIo,vcIfadto  &  culpa  rcspcricrit,vtnupcrdiccbamus.  Culpam, 
hicnoft  modolatnmintclligc,  doloproximaip,  I.quodncrua  D.  dc- 
pofvpj,  I.  magna,  D.  dc  rcgul*  iur.  quod  dubio  carct :  fcd  ctiam  lcucin, 
dc  qua  lupcrius  in  cap.  i.  dc  cuftodia  rci  vcndita:.  Nec  tamcn  quam- 
cunquclcuem  cuJpam,  fcd  talcm  qui*  fit  caufa  damni  &  cafus,  quxquo 
ipfi  origincm  S£  initium  prcbucrit,  not.inL  vlt.  §.  i.iri  vcrbo  Dolo, 
I).adleg.Rhod.dcia£ku,arg.lcgis«^«/  fxr/?//?«/.u«,  D.  dc  adion.  8c 
obhg.  Dc  culpji  vero  lediffima  non  tcncri  vcnditorcm,  iam  docuimus 
in  cap.  i. 

Mora  quoi^uc  in  tradcndo  fa£la  pcr  vcnditorcm ,  ipfi  rcs  pcribir,  ^"•<'''«» 
nonemptori,1.4.  Ivlt.  Cod.hoctit.  Mora^utcmfir  pcrintcrpcllario-  itStTZ 
ncm&:pctitioncmdandi,tacicndi,prjcftandi,  ttadediquod  dcbctur.  ftt,stU«n» 
l.Mora,  D.dcvfur.  vclutim.l.i/.  D.hoQt\z.Sieroeniptor^  tcfi:ato  &  ijs 
adhibitis  qua:  in  moraaliqucm  conftituunc ,  intcrpelLiucro  vcndito- 
xcm,  &  non  dcdcrit  id  quod  cmcrjm:  tum  in  fpccie  lcgis.^.D.hoc  tit. 
£i itinum iuvamijt vt  dcguftctur,  deindepcr vcnditorcm  ficterit ,  fa- 
^umqucfitquominus  dcguihrctur,  dicitur  pcriculum  &:  qualiratis  siuMftfvM 
tc  lubllancijjad  vciuiitorcmrcloiccrc :  dcmdcin.l.  4.  &:.l.  vlt.  C. hoc 
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rit.  pcriculum  cii  emproLi.s,^/  woivt  vcnditoytsm  traditnnc non  interccC- 
{'^nz^Ss tr.iditio fwc morxTcnditGris  dtLifa  cji.  Siquidcm  inrcr  plurcs  hic 
cticclus morx cll:  vc  rci cafum  tr^nstcr.it in  moracorcm.l.IIlucIy&  coro 
cir.D.dcpciicA  comm  rci  vcndicx  l.Quodtc,  D.ricerc.pcc.  Quidfi 
cmpcor  &:  vcndicor  filc.it,  ncc  vcnduor  cmptori  dcnuncict  vt  rcm 
X»m^rt  accipiat ,  nct]uc  vcnditorcm  cmptor  intcrpcllcc  vc  rcm  fibi  cradar, 
acqucinccr  morasrcsnpud  vcndjcorcm  pcnjc,nonncccnccuf  vendi* 
cor,  quia  dcbuit  icm  oficrie cmproii,  vcfcarci  pcriculo  Iibcrarccaf- 
^rfrPij.  firmacui  cx  rationcjcgis  ^cccftam^  C.de  vlbr.Maximc  ii  prcciumac- 
""^'^  ccx  nr ah cmpiorc  vcndicor,rcm  cradeie  ofFcrrc^dcbct  cmptori, 
nefimul  rcm  &prctiumrctinca':  vcndicorjconct-afubftjnciara  &  natu- 
ram  huius  contiadtus.l.Qui  pcndcnicm,  D.dcaft.cmpti. Mora  quide 
reqularis,  vcaiunr,reu  communis&ordiuarja  cnntrahjcur  pcr  inccr- 
pcilacioncm  ritc  tadtam.d.l.Mora,  D.de  vrur.  -Scd  irrcp;ularis  dc  cxcr*. 
ordinariaconcrahicurreip(a  tancum,cicra  vluun  pccicioncm  &:inccr- 
pclIationcm,ex  mera  folaquc  ccflitionc  &  cncicurnicatc  dcbicoris.  J. 
vlc.  C.deiniuccg  rcftic.min.Huiufmodi  mor.i  locum  habcc  aduerfus 
empcorcm  ,quipoftquamFCS  ci  craditaclt ,  rctincr,  nccloluicprcciil: 
ilic  vfuras  precijdcbec,quamuisavcnd«torenon  tucrit  interpcllatus 
vtroIucrcc.!.Euidis.§.i.  D.de  vfuris.  I.Curabic.C  dcad.cmpci.  ncli- 
mufrem  8tprctmmhabcat  contra  naturalis  arquicans  prarccpta.  Hoc 
vcro  Gaducrlrvsemptorcm  pro  vcndiiorcobcinct,pari  racionecocra 
venditorciu  pro  cmptore  valcbic,  ica  vt  fi  vcndicor  prcti  jm  rcccpcrit, 
Dccrcm  tradideric,diciquoquedcbcac  vcndicoicm  liccc  ncni  inccr- 
pcllatum,  moram  reipia  taccrc,  cum  cmptio.lynnalljgma,  &  ex  vtra- 
qucpartcius  mutuum  6z  rcdprocumpar  &:xqualcconcincat.  1. 19  D. 
de  vcrb.fignif.  Acqucninmorafuicconfcqucns  cft  ad  cum  fpcdarc 
cafim  in  rc  vcndica  poft  concingcnccm  d.  I.4.I.VIC.  Cod.  hoctic  Scd 
ir^itur.  huiusargumcnci  vicium  &  fraus  hi nc appnrcc  ,qu 6 d  cx  lcgcs  dc  viuris 
&  frudibuscantum  intclligi  dcbcnt,  vtcmptorrchbiiradita  ,quaui$ 
non  intcrpcllatus ,  venditori  ftatim  Jebcac  vfjras  pretij  nonioluti: 
ficutcdiucrfo  vcnditor  ptctioacccpto ,  ftatim  &  non  intcrpcllacus, 
dcbcac  cmptori  fiudVusrci  vcndicx.  Ac  vcro  iflud  ad  mcericum  rci 
produci  non  poccft,  nccar^umencum  dcfiudibus  valcc  ad  peruulum 
^  damnuin  calus  forcuiti.  fruftus  rci  dcbct ,  croo trci  ca;t<m  'ortuitum  f>rji- 
Jlabit^  Viciofacollcdioeft.  nam  &bona:fideipoircfl'orah!:c  co^iccfta- 
■ta ,  de  frudtibus  ccnccur , non  camcn  dc  inrcritu  &  cafu  rci  pctita-.l.  II- 
lud.D.dc  pctit.hacrcd.SimilitcriUc  vcndicoreti.im  non  incerpcllacus> 
dtbcc  cmpcori  frudus  rcfticucrc  ,  quia  moiam  re  ij^a  facir,  non  ramc 
rcica(uni  fortuitum  pra:ftat,lKCtprctii:m3cccperit  nccrem  tradidc- 
at,  Excipe,  mfiabemptoreihtcrpcUatus  vc  cra^crcc^pcrmoramcmf; 
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traJitio  <Jilata  fit.d.l.vlt.C.hQctit.  Si  vcronoiterpcllctur  vcditorqui 
prccium  .icccpit,ac  filcai  cmptor,ncc  rcm  pctat,hic  quod  ad  rci  (iatum 
vclinccritum  attinctccnfecurcircm  morapcccndi  rcm  luam.l.  i^lud 
17.  vcrfic.  Q^^idft^  D.hoctit.l.li&pcrcmptorCjD.dcad.cmp.  Mora 
autcm  vjdccurcirc  pcr  cmptorcm,linulladifficultasvcndirorcm  im- 
pcuiat  quo  mmus  rradcrct,  ac  pr^'lcrtim,li  omni  tcmporc  paratus  tuic  rii»ri!. 
tradcrcl.  3.^.  vlt.;D.  de  ad.  cmpti.  Itaqucnc  cmptorin  illamoralir, 
dcbctintcrpcllarc  vcnditorcm,  vttradar,  cumqncinraorapoftcrfOFi 
conftitucrc,d. J,  Illud  i/.qux moia  poftcrtor  cfficicc  v c rcs pcrcac  vcn- 
ditori,  noncmptorid.  1.4. 1.  vlc.  C.  hoctic.d.I.  i/.infinc,  D.cod. 

Hic  non  mlubcilitcr  addidcrit  aliquis:  vcnditori  quidcm  caiiim  cnmrH 
fortuicum  proptcr  illam  moram  imputarj  &:  ipfi  rcm  pcrirc tantum,rta  ^"-itvei.Ji 
vt  rcraan)ittat&cius.prctium,quodalioqui  citra  moram  luam  cxc-  f""*"'"- 
gillctab  cmptorc:  nonaurcm  tcncri  vcnditorcm  vt  tradar  cmpcori,  f.-.f.f.-<#r, 
vc!  rcmaliam,vclid  ^uod  cmpcorisintcrcfl,ob  rcm  non  tradftam,fcd 
fufficcrc  vt  vcnditor  rc ac prctio carcatarg.  1. 2. in  finc  D.  hoc  tit.  vbi 
diligcntiam  venditormrccuftodicnda  cxhibcrc  dcbct,  aljoquin  'dc"""'^- 
tci  mtcntuccnctur,itatamcn  vtafatalidamrio  vcl  vimairnaficexcu- 
latus:  &: inX  10.    i.  cod.  nt., cmptoragcrc  non  potcIt,fundi nomme 
fi  cafmatcaliouc  qubcafu  p3r#andi  intcricrit.facit  ctiam  argumcn- 
tum  lcgiSjfi  dcbitors.  vcnfimilc,  D.  dc  contrah.  cmpr.  vni  cxtincla 
rc  vcn  dita  nil  vtrinquc  dcbctur.  fcu  parum  ad  rcm  faciunt  fupradida: 
legcs,  ncc  tra<itanc  dc  vcnditorc.  in  inora  conflituto.  alix  loquuu- 
turdcrcadmcnfuram  vcndiUvSi  pcrcmpraantcmoram ,  priulquam 
cius  mcnfuta  ficrct,  id  cft  priufquam  vcnditio  pcrfcda  cllbc,  tiinc 
aliamrcm  vcndicorprxftarc  cmpton  non  cogjcur.  rcs  infcda  manct: 
ncc  ctiamiis  duobuslocisprobaturfata'c  d.minum  ^i  pcrdita: ,  co 
cafu  pcrtincrc  ad  emptorcnr,  vt  ancc  m6nui,aliis  perpcr.im  &r  malS 
contrafaiticntibus.Nos  vcrohiL  loquimur  de  vcnditorc  intcrpclla- 
topcrqucm  fadum  cfi:,  quo  minus  fpencm  corpufuc  ccrtum  pur^ 
venditum  traderct  cmptori :  ac  rc|  udiaca  opinione  fopradi(fla,vtrius 
diccshunc  vcnditurc  n  tcneri ,  vclvt  ahud  finnIcSc  arqucbonum  fi 
ficri  potcftcmpcoritradat,  yd  vtci  pr.rftctquanti  cios  intcrcfi:,  rcm  ifn-ittntti 
j^tradi  ncccnimlibcrarur  vcndrtorrjpcrcmptaobmor.im  &  culpam 
fuam,  neque  idco  fitirricus  cinptiori. contiaclus,  imo  cxco  ffatur 
Cmptori  acbo  contra  vcnditprcm  vt  rcm  trad.K  autpra(fct  quanti 
cmptoris  intercft ,  ncmpc  fi.prctium  folacrit  vcndirori,  vcl  illud  ob- 
tulcritritc.l.IuIianu.'  .«.oiFcrf>#D.dca(5b.  emp.  Idqjcxprcflticft-m.l.^. 
D.hoc  cit.  Hucacccdirvulgacarcgulaturis,  MorApeirpctutt  ohligAtione 
reidelftt^e^qux  cxcmda cfl poft  moramfacla  a  dcbicorc.l. Si icruum.f . 
icquitur^D.dcvcrb.oblig.iuctarcgulaiUtis  quodintcritiifpccicjjpoft 
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mora  dchitov ndhhcrituvT NotxnonlibeiratHr.  l.Quod  cc,D.  ficcr.  pcr. 
•  .         Vcrum  liic  dubitacio  nafcitur  ex  rationc  cxquitatis  ,  ii  poft  cam 
▼cnditofis  moram  apud  cum  rcs  pcrcmpta  &:  annila  fucrit.  co 
cafu  qui  ccrcilfimc  pcncs  iplum  cmptorcm  contigillct  Ci  rcm  ha- 
buifTct,  quain  non  clTct  ftacim  dilbadurus,  nec  cafumillum  vicarc 
potuilfet, putafi  fundus  vcndu:us chalinatc pcrijt, vcin.l.io. D.hoc 
tic.  vclmihtibus  pcr  prmcipcm  allignatus.I.ltcm  (i  vcrbcrarum. D.dc 
rei  vindic.aut  li  naturahmtcritu  Sc  fato  luo  cquus  vcnditus  intcric- 
ricquipcncscmptorcm  xqucperiifTcr,  vtdiciturm.I.  Siplurc$>$.  vk. 
D-.dcpofiti.  Qmdam  cxiftmiant  vcl  dmmant  in  hacquarftionc  olim 
diflV-nliirc  Proculianos  a  Sabmianis:  atque  Proculianos  cxiftimUirc 
proptcr moram  vcnditoris,  &:  cuiuHibct  dcbitoris,in  cum  abfquc  vfla 
^^Jih.  diftin^tiioncorancpcriculumcransfcni, quiamora  perpccuac obliga- 
tioncrarcipcrditir,  quiaintcritu  rci  poft:moram.dcbitor  nonhbcra- 
aa»reerat  cur,  cx dtdi«  Icgibus, alijfquc  fcxccntis ,  maximc  m.  1.  Si  filiofam.  ^ . Ii 
Itrit0f4.  pQ^^^  D.foluco  nwtr.  vbi  poft  moram  dc  cafu  maricus  tcnctur  omrinoy 
quifidiftindtioomnis  rcijciatur.  Hoc  fccuti  funrloanncs,  Azo,Bar- 
.    .     tolus,  &alij:idqucputorccipidcbcre  faltcmincalumniofo  a^impro- 
bo'iiigatorc,vcobtinctin  fure,  &  vimmctumucfacicntc,  quibus  rcs 
pcritomnino  &c  lincdiftinclione,  a#eodcm cafu  pcriiflet  fimilitcc 
pcncsdominum&a<^orc,  vtdixiin  d.I.Quodtc.  Sabiniani  contra 
vidcntur  fcnfilTc  calem  cafum  ncccn'arium  &  includabilcm  a  nullo 
priftari,  maximeftidcmcaruspcnescmpcorcm,  vcl  adtorcm,  vcl  do- 
minum,eodcmmodoincuicabihcercontigifrcc,  ncque  rem  anrcilfu 
cafum  circtdiftradurus.d.I.Si  plures.s.vlc.  D.dcpofiti.l.Siisquiitichtt 
inprincipio,  D.dciurcdot.I.Dcco.§.fi  poft.D.adcxhibendum  cum 
ahjs  fimihbusmuItis.Hocrcnuit  Martinuslnterp.  vctuftifTcumfiiis, 
vtplenc  dixiad.l.Qupd  tc.D.fi  ccrt.pc:.  vidcturqueid  humanitari  & 
acquiutipropius,cxrationclcgisPrxtcrca,D.dcrcivindic.  vbi  dufx 
cmms  aEIoyi  rejUtHenda     i d  cft,  ift  hibe.tt petitor  qutdquid  hAhiturusfmJ/ety 
Sieireflitutus homo  fuijet,  At  vcro  fi  cfict  ci  reftitutus ,  apud  cum  pcrijfi|M^ 
fct  fato  &  cafii  codcm  quo  perijtapud  debitorcm,rcum,  vcndicorcmr^ 
j),  nm-     Scquicur  alcera  pais  tir.  De  commodo  r(t  irnditx.  quemadmodum  ^ 
^t^y*  vcro  pcrfc^^la cmpcionc  pcriculum  omnc,  fic commodum  rci  vendic^ 
^^'Jf  adcnipcorcmpcrcincbic.!.i.  hoccic.  Primo  fiquod  cxrc  vcndira  quae 
«TM.      pcricric,  cpmmodum  fiipcrcft .  hoc  empcorcm  fequirur.  vndc  i\  quid 
indcvcndicorconfequcus  cft,hoc  cmpcori prxftarc  cenccur,3rg.lc- 
gis  Eum  qui.14.  in  pnncip.D.dc  furcis.^uo  percincc  nobihs  8«:  fubtilis 
difpucacio PauIi.I.C"'in.l.  Vcndicor.i.D.dchxrcd.  velad.  vcndica. 
il^f^;»,  Pnufquam  cradcrctor  cmpcori  vcndicarcs,  cafupcrijt  finc  mora  8c 
*"Wculpa  vcndicoris,  tuvc  dcrciintcricu  non  ccncatur:  fcdaacc  lilum 
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cafum  &c  intcritum  ,  vcnditor  aliquod  commodum,  compcndjurn,  '^-^-P  ''; 
pccuniam  rcdcgcrac ,  puta  cius  rci  parcem ,  vcl  cx  rc  aliquid  vendidit:  iZ'^^*!!!,^ 
anhocemptori  dcbcat  rcddcrc,  Paulus  ncgarc  vidctur.d.l.  Vcndiror, 
.  vcrfic.  No«f»/w,&:vcrfic.iV*Jwyi,rcdAccurfiusibinotat  Paulum  bx- 
•■rercfubtili&:  ftride-ruri  jcuiaducrraturhumanitatis  Sia:  uitatisratio 
tcncndamagis :  quamquam  noui  Intcrpp.  quidam  hoc  omnmo  rcpu-  . 
dicnt.nihiloaiinustamcn  Chiiftianaa:quitas  &  Canonicaiulhtia,  vt 
ahbi  fTpcjAccurfium  magis  fcquctur,cxarg.]egisSifcruus.  i^.  D.dc 
condid.furt.  l.i.  §.fircm  depofiram,  D.dcpollti,  cum  .I.  S^um,  §.i.  dc  " 
rci  vmdicat.  vbi mcum  cft  quod  cx  re  qua-  mihi  tradi  dcbuir,pcrccptu 
cft:,ic fupcrcft:  idq;  in  hoc ca.u  cxpiclfius  m.L Eum  qui,2n princ.  D.  dc 
furtism'L'rn<//f<e  ^Atnijja:  iusomrfe^  vcnditor  emptori  dcbcr  ccdcrc. 
Qua  ratione,  fi  cx  rci  calu  &  intcritu,  fupcrfint  quu  da  parcicula?,  frag- 
iTicnca,  rcJiqnia?,  vt  caro,corium,  area,f  a'mcnra,harcad  cmptorcnn  pcr 
tincnt^quamuisnunquamrcscittaditafucric.  Cum  cnim  prctirm 
rcipcndat,xqiium  eft  ipfirrhquiasrcipncftati,  ncquicquam  hic  ob- 
ftantc.  l.mortuobouc49.mprincip.D.dclcg.  i.  Ibi  enim  dc  lucro 
ccrtat  lcgat-ttiusc^w/i/Kcy^f/Wiic//  viaiuntcui  lus  non  adhftitin  dubio: 
Hic  autcm  de  dam  no  ccrtat  emptor  qui  prctium  loluit  &  rcm  araittit, 
non  habet:  cAufx oncroja  tjl,  inquiunt ,  cui  lcgcs  faucnt  tcftc  &: authore 
luftiniano  Imp.  Siinili  ratioiiC,  (i  ha6ta,rupta,ablara,  iubrcpta,  amota 
rcsfucrit  vcnditori  priulquam  ttadctct,  quiaadhucrei  dominus  cft  i 
antc  traditioncm  cx  ciuilis  luris  rationc,  datur  ei  vindicatio,  codidio, 
pcrrccutiorci,  vt &cidanturaiia:adioncseo  nominc  con  pcrchtcs: 
led  eas  mandatc  &:  ccdere  tcnctur  cmpcoii:  nam  huius  pcriculo  rcs  cft 
cum  finc  culpa  vcnditoris  id  contigcrit.  d.  I.  eum  qui,  1.  f«  vcndero  D. 
defurt.  1.  ficarcs,D.dcadionib.cmpti.Quodfiycnditorcmptori  nc- 
qucatccdcrccaScidioncs,proptcrcaquod  rcsab  co  vcndita,ciatalic« 
iia&:non  fua,itavt  nonpollittanquam  dominHscamperfcqui  &  rc- 
tupcrarc  vtadcmptorcm  pcrucniat:  Ccncobid  iplii  damnandus  cft, 
J.  quodlirpc.^.  ii  rcs,infinc,  D.dccontrah.  cmpt.  hoc  cft,  tcncbitur 
in  id quod  emptoris  intcrcft  re  non  habcrc,&  non  polle perfcqui,  fa-     *  * 
^o&culpa  vcnditoris,remnon  fuammalc  vcndcntis.    Deniquc  fi- 
quid  rci  vcnditx  nocitum  cft  antc  traditioncm,  huius  rci  adio  cm- 
prori  prarftanaa cft,  puta  damni  infcdi ,  aqux  pluuia:  arccndi ,  legis 
Aqudii,  &:fimilium,d.l.quodfa-pc,cumL  lulianus.S.pi^rcrca,  D.dc 
adl:.  ctnpt.    Quo  in  articulovaricrcholafticirradant,  virumhiccm- 
pcof  habcat  adioncs  dircdas,  quia  nil  ad  vcnditDrcm  hoc  pcrtmcc 
amplius,ncqucci  nocitumfit:  quod  vidcturprobariexlocis  precita-. 
^atis.  Anvcroceirasrantumhabcatavendirorcad.oncs,  vcl  eo  non* 
ccdcnte,vtilcs,  quiacn>ptorantciraditioncninonduHi  cft  d-ominus, 
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▼tin  iurctntumcft;  vndcin  d.  l.<3Uodr.Epci!lud,/»/'^/Wi<  eflj  figni- 
{icibity  cedenda,  ritxndAnd^  Cji .  N^m  in  luie  ccdcrc,  man^Jare,  piaeitarc 
ai1ioncs,i  .ieinfunc.  Iiuicopinioni  khola  magisallcncicut.  Vlus  rcdif- 
iimc  hcCC  vc  leuia  &c  inutiha  omitticpropccie.i  quod  formula  vel  ftilus 
fcmpcrconcincc,  vcndicorcm  ccdcrc-,  darc,  traderc  cmptori  rcm  6£ 
poircllljnem,  cu:n  omni  fuuiurc  qualccunqucfic,  ex  doclrma  inccr- 
prccum  in  tic.  C. dc acquir.  poJT.  vndc  ncccirario  fcquitur  adioncs 
*  omnes  dircAas  poft  compcccnrcs, acquiri  cmptori.  Dccompctcnti- 
S  busancccontradujn  vcnditionis  non  dari  cas,  nifi  a  vcndicorc  ccirce 
fucrint  c.i^tori  vcl  rpecialitcr ,  vcl  generalucr  diximus  in  cap.  dc  pof- 
feffioac  &  cit.  dc  no.  op.  niint.  ac  poll  diccmus. 
.     Ediucrfo  fi.qu  d  rcivcndit  caccrcucritantc  traditionem  ,  hoc  ad 
^emdstJ"  cmpcore pcrtincbit,  vcluti fi pcr  alluuioncm  audus  fucrir  vcndirus 
atrtuerit  fuudus,  arcjfinius,  occupatorms  fcilicct,  non  auce  Iimitacus.1.  id  quod 
antetruit'     dc pcriculo  &  comm.  rci  vcnd..^.  £ed  ccfi.  inftit.  dccmpt.  &  vcnd. 
quod  mtcllige dc ccrto  corpore  venditi  fundi.puta  huius fundi  Scm- 
proniani:  non  intclhgedc  fundo  vcndicoadmenfuram,  vcluci  fiquis 
vcndidcncagriiugcra  dcccm  fita  lococcrto,  cum  veditio  inccpica 
mcnfura  velmodoagrivcaiunf.qu^fpccicscfle  videturlcgis  lo.  D. 
hoc  tit.  vbi  priufquam  incnfura  ficrct ,  pars  fundi  cafu  intcriit:  dc  co 
fundo  cmptornon  agctin  vcnditorcm,  id  cft  non  potcrit  pctcrc  a 
vcnditore  vtcu  tradat,vcl  vtemptoripr.rfl:ct,quati  eius  inccrcftrcm 
non  tradi ,  fcd  rcs  ad  irritum  recidet  infcda  ,  vt  antc  monuimus^ 
concra  eos  Dd.  quiputant ibi  pcriculum  cfic  cmptoris,  malc.  vt fupra 
ofi.cn dimus,nifi  rctcrrcs  d,  l.  io.$.  i.  ad fpccicm  &:  cafum  lcgis  lufianus 
S.fifihils,  D.  dcad.  cmptlvbifundus  vendituscftccrtusquidcm,fcd 
tot  i  igcrum ,  vt  iam  didufn  cft  fup.  Igitur  vcndico  ccrto  fundo,  ncc- 
dum  cmptoritraditoalluuioaccedensjccditcommodo  &  lucro  cm- 
ptoris,no»autem  vcnditoris.  Nccincontrariu  moucri  debcmus  oI> 
i  lulianus.  §.  fi  Titius/D.  dc  a£tion.  empd  vbi  vcnditor  fundi  tcmc- 
rcafl^cruitin  co  ccntum  cire  iugera,.cum  nonaginta  tantum  cflcnt. 
^     Vcrum  priufquam  modus  agri  maivfcftarctur,  in  rc  prarfcnti,  pcragri 
Tn,M,e'x  >idracnfioncm  qux  ficri  debucrat  a  mcforibus  vtroque  prarfcntciinccr 
Umitmnm',  moras  vcndito  fundo  iugera  deccm  alluuionc  accrcuerunt,  pcr  cam- 
m/"^  quefaftus  cftfundus  ccntumiugerum,  dcnmtcfluuio  ca  dccem  iu- 
i>,inni>o  geraqusE  dccrant  tcmporc  initi  contra6lus,  Dubitabaturcuiuslucra 
ffrt,i^.x.t  ccdcrcnt  ca  dccem  iagcra.  nam  vcnditor  ait  fibi  fatis  cflTc  quod  in  tra«^ 
&  admcnfionc  fundi  prxftct  eum  modura ,  cam  mcnfuraagri 
ftadftorit.  quamaffirmauit,atqucinmodum  agriccdcrciugcra  omnia  quxtuc 
rcpcriuntmrcilm  ficciusadmcnfio&traditio.  In  contrarium  cmptor' 
fiiacooimodQ Ac.  lucra  cedcrc.  cAdcccm.iiigcra  qua:alIuuiouc  accre- 
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uerinc,  poftpcrfc£^am  venditioncmfoloconrcnfu  ,pcr  rcgulas  iuris 
ccrtillimas ,  vc  cii6tum  cft:  hicquc  infpici  fcmpcr  dcbcrc  rcmpus  initi 
contra6kus.LRutiha.D.(kconcrah.cmpt.quotcmporcfundus  vcndi- 
tuscraccanciim.90.  iugcrum,  qucm  tamcn  vcndicoraflirmauitfuifrc 
100.  iugcrum,atquc  vccah  modo  &  mcnfura  conftantcm  vcndidic.  .  . 
idco  non  prodcflc  vcndiioricamalluuionc,im6  ccncri  vcprardcc  ca 
•  lo.iugcraquzccmpore  concradus  fa£li  dcficicbanc  ,hoc  cft,  vc  dc 
conucnco  Fundi  prccio  dccrahac  &  cmpcori  dcducac  arflimationem 
"Corum.io.iugcrum.  Hanc  controucrham  in.dJ.  fi  Titius,  cx  Ncratij 
authoricacc  Vlpianus  dcfinicadhibitadiHin£lionc;vt  fcicns  vcnditor  • 
rninorcm  agn  (Jk)dum  cflc,  camen  affirmans  maiorcm ,  tcncatur  pix- 
ftarcdccem  caiugcra  qux  agro  dccrantcum  vcnditio  cclcbrata  eft: 
ncquc ipfi profint  iugera dcccm  qux  poft  vcndicioncm  alluuionc  ac- 
crcuerunc,  quamuisaccrcucrincpriulquam  tundusmclurarctur:  quia 
dolofccicabinitiomaioremmodum,  afErmans  vc  carius  vcl  citius 
vcnderec,  nccdolus  illepurgacurobfcqucntem  forcunam  aHuuiorvis, 
arg.lcgis  vlt.^.fieaconditionc  D.ad  lcg.  Rhod.am  dciailu.  Itaquc 
inco.?.  aducrfus  vcndicorcmagecempcor,  ncmpc  vc  fibiprxftctur, 
quantommoriscmiirctjfi vcrc  vcnditor  pronuntiaflcc  mmorc  agri 
modum,  vclagec  quanti  minoris  rescft:  hzc  cnim  iflo  loco  &  cafu 
iunccadem,  vcahbi  diximus.  Infumma,  pronumero  dcccmiugcrum 
qux  dcficicbanc  ccmporc  miri  contraftus ,  pro  rata  acflimationis  eo- 
rum,dcprccioconucncodccrahecur  &:  dcduccturcmpcori,  fic  cnim 
debccaccipi  quod  ibi  Vlpianus aic, P>o numero lu^crHm Author feu  vendt* 
utrobltgMtMsefi^  CX.I.4.  J.i.  D.dcadion.cmpci.  Addequod  non  vcndi- 
dicfundumnominacimadmcnfuram,  fcunon  vendidic  ccntum  iu-  ' 
gcra ,  tunc  cnim  obtincrcc  concraria  regula  legis  Quod  farpc,^ .  in  his, 

dcconcr.cmpc.  fcd  vcndidicfundumccrcura,qucmcflciugcrum.ioo. 
doioafHrmauicfcicDS. 

Sinauccmvcndicorhicignorans,  fincdolo  &  mala  fidc  pronun- 
-eiauicagrimodummaiorcmqucm  crcdcbac,  ac  fux  crcdulitatis  iufta 
cxcufarionembabeac,pucanunquamfundumcxcolucracaucpoflcdc* 
rac ,  vcl in alccrius  locumnouc  fucccflcrai.I.  Qui in  alcerius,dc  reg.iur. 
Hunc  vuk  VJpianus,  non  ccncri  tx  cmpco,  vc  prxftcc  cmprori  ca  dc- 
ecm  iugera  quardccranc  tum  venditiotadacft.qux  inconfultc  aflc-  ' 
xuitinfundo  vcndicofuiflc.ficvcndicoriscommodo  ccdcc  illud  in- 
-cremcncuroalluuionis  ,  licct  poft  vcnditionem  acciderit.  Hocdidt.ic 
zquicas concraiuris  rcgulam ,  qux  vulc  pcrcincre ad cmptorcm  com- 
modu  omnc  quod  poft  cmptioncm rci  acccSit.  Illius  xqujtatis  cau(a 
lucccft,quoniam  inbonafidcfuic  vcndicor,  quoniam  antc  admcn- 
iiojicmfortunahoc  lucrum  acciilit,  arg.  di<Jla:.  1,  Quod  fxpc*.  inhis. 
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N ?quc  hinc  mukiim  labcfadatur  ea  iurit  comniunjs  regula ,  nam  ^ 
ixk  rclaca  rpc(?ie.di£ti.$.  fi  Tictus,illaiiecemiugoRiquarper  alluuioncm 
accrcucrunc ,  cmpcc»ri<ced[cnc  6^acquircncur .  (ed  dhn  prarccTea  quar«. 
ricur  vcrum  nthiUminuscmprorcoacra  vendicorem  agac ,  vr  prsdcc 
2  fc  didum  agri  modum  >  qui  dcficiebatMDporetonctaftus,  poft  VL 

Sianum  trefpondebis  agi  polTcfcanct^minviendiiMem  (denccm-  9c  do« 
ifiim :  non  pofic  aei  eoncra  ▼cndicorem  igiionmccm ,  in  booa  fidc 
eonfticttcam :  qoandoquidem  di^fcus  agri  modos^  t%  ferranc  dono 
poftea  implecus  cft » priufquam  agcr  m«i(urarccur^  fieinodasagri  mar 
•  Bifeihrccur^  cuius  iocri  fbrraici  parcieeps  eflc  dcbcc  veodicor  pt  opccr 
^ambonam  fidcm.  In  culpa  quidcm  raic  maiocem  modam  inr 
confulcc  pronunciando ,  (ed  i  cuipa  nonhonqoam  cxcu^  vd  idcnac 
carusfbrraicus.l.vlLS.ficftoondicionc.D.ad]cg.R.faod>dciateplioc 
iftocaro  (ua3cchumanicacis&  xquicacisncio:lfc^cobfiifamc  iarisoe- 
gular ,  quibns  vendicor  cciam  nelciens  non  ewauBam  a  pra;ftacioae  ' 
quanctcatis,  vcl  modi  qucm  afiirmauic»  promific,  acqi^c  vendidic:  qoie 
qoidem  a^rmacio  rcfcrcurad^empus  concradusid.!.  RttdjiapoUi^no 
adfequens  ccmpus  &  incremcncwn  poft  empcionem  c6tingcns:  qniA 
iiciidicioncperre&iy  incommodumromneiuancc  pcncs  cmpcorcm» 
ergo  commodum  &lucram  l.Secutidi^»  dc  reg.iur.  tc  in.l  iulianasy 
ioprincip.D/dea£^.cmpci.  Vcndicorquamuisignorasnonexcuracar 
quin  oronino  prarflcc  quod  affirmauic,qu6dque  dcficerecognOiciCttr, 
Itcmin.I.f4);oe  j£di\itio  edi5to,non  diftinguicur  vendicorignorans 
afcicncc,  maflcimcinijsqua:  infunc  huius  iudicijpotcflatc,  aicI.O% 
fcu  qox  vcniuc  ex  naciira  iodicij  hiiius^  in.LTencrar,  D.dco^  empt. 
Tcnccur  cx  empco>vcndicor>  jcciam  fi  Jgooiattcric  mi&oim  iiindi 
modum  cfTe. 

aUm  0tfU   ^Horc  quia  repttgnare  vidcnrar  ei.  $.Si  Ticius»  plerique  inrerprctum 
%*RT^m  ^^^^""^  ^"'^^   "^"  pofreintcUigidccetco  corporefundi  vcndiriiiMi 
'^"*  voluncinrcUigidc  fundovcndicosmd^mcnruram  modi  pronttodari: 
videIiccccx4igro  SabmiatK>Tirittm  vendidifietugera  ccncum»  U  in 
lcge cmpcioms  di^mc(re,eum  agrum faabcFe  loo.  iuger9>  qttonian» 
(foru(&s)coccmpca:  (i  vcndicor  iciens  mcndaciumdixic»  vcl  mago 
menricusdl  vcatc  GeUitB>faoc  nomine  cencbicor  cmpcori»  qoanci 
eius  incercd^quiafbrccvix  emi(rcc  fiminorem  agri  modumclle  in- 
.  cellcxificc.  Tenecurquidem  vcnditorpropccr  fuum  dolii ,  in  id  quod 
emptonsinccccirepoceft.tion  camcnindefequicur  eam  nou^m  allu- 
uionem  decem  iugerum  cedcrelucro  emptoris  aace.pcrfcftaro  ven* 
dicionem,  fcu  antc  .iflmcnfiontrm  &  craditioncm  agriad  «nenfuram 
vcndici:aTicccnim,cmptoris,  nccpcricuhim  ncc  commodumeft,  vt 
jCrpedMHmuSj  cxd.1,  qttodigpcl.  in  his j  U  (imibbu^ii>quidin  huUiC. 
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modi  vmi<Ifrione  incehco  m  dco^i^  (kBillMr  fi  qnid  acccdiri  icifwfr  • 
cstt  lioc  rcndicaris.eilyqiiamiquam  iMe  KeBcaaHrfi  uiens,  dolo  affion»* 
Qcikmaioitmefleiagacioncmjigriex(|iio^  inodtifn,8e  mcB» 
ftBmi.iugwum  Tcodidic^iakcm  cenebicur  i  n  id,qaod  eo  nominc  em* 
fto  ris  incerefle  poceft^quia  dolo  fecirynccdolas  purgatur^aic  V]p.ibid» 
AliadinqaiBn^ii  eodndcarttvcndicongnoransdtxicmaiorem  eUe 
modum  Tdiugacioncmagri^  txqnoceBCBmiugeca  vendebancut  ad 
mca(iifam»vciili  putant :  atqueiioocvaidicorcmaoil  reneri  exem» 
p^o^nequc  vcmodum  OfCe  didtum  pncflet,  ncc  eciam  vt  roluac  quod 
empcofiaideo inceriic>vci diximus,  Scd hoc  dc  vcadicore  ignoraQ to 
dicere  faperuacuum  8e  inepcam  eft^  c4d(i  is  ci€r&  omnedubium»in  ve* 
dicioBe  tadaad  modum,  numenMi^.poadus^menfiiramniilIo  moda 
ficneacuc  de  modo  &merura  nifi  quateiMis4»agra  rcperieCBr^ii  minu» 
^cinJigfoinvc  eiasdamnoeftyfi-pittSyhoc  cius  commodo,  arque  inte- 
lunaaceadmennonem  quidqaiddeoedic  veiacaelaic  ftindo^lioc  vo- 
^oricedic,(inedubioiifBitigBonns,im6eciamJt  faic(neo^  vcdi» 
ximosacdiccmus.  '    .  ^    ,  .  < 

VcruncameniI!egIofnitoiumvecerun»incoUe&usivetbis  &  ^re-  EatrjA^ 
€tQ  ienfu-eius  h.  ilTiaos  pJancalienus  eft,  neocnimis  f .  agic  dc  fuadoi'^'""'^ 
ven  diro  ad  menfiiram  nec  de^uancicaoe  iagerumex  aliqao  agro  yen;^ 
dita,  necibicoepic  vendicioa  modo  vel  menfura ,  fcd  a  corporevCCKO^ 
fundi  venditi:  nam  dicit  Vlpianus fundum  fuifTe  venditum>  non  di- 
citccntumiugera>vcndita,&dhoctantilmquodm  lege  vel  claufula' 
concrachis  venditorafficmauitintundoioo.efrciugcra.  QiiodfinJi- 
rerfeotiasyibiqneputesagrum  vendicun;  ad  mcnluram  vel  modum^. 
fcqueturantcracnruram&  admcnlionem,  &  pcriculum  fcu  decre-* 
mentum  &comraodunifeu  inctcmentu  rci  pertinere  ad  cniprorcm: 
£  venditor  foitfcenSjid  quodabfurdum  clhimo  &:  pcriculum  coni- 
jnodumomncimcnm  clivonditoris,  quia  non  eft  emptio  pertccla: 
&  fruftra  hic  diftingueres,  venditorem  fcienccm  ab  ignorantc,  fruftr.i 
Wcdicercs  vcnditonlcicnti,commodumi!Iud  non  accederc,  quan- 
doquidemante  venditionem  pcrfedam  ndad  rem  pertincat.  fciucrir 
Tcl  ignoraucritvcnditoragn  modum  :  nam  vendicio  conftabit  tan- 
Ciim  prorationeeius,  quo-d  poftcaadmcnrumcnr,  hoc  cftpro  modo' 
admcnibtantum  valcbic.l.quifundum,^.  quiagrum,D.  de  contrah.. 
■cmpt.  ncmoigiturfinepcnculoabfurdieam  explicationem  {cqiictur. 
Quarcvcriusacccrtiuscft  inco  $.Si  Tidus,  ccrtuni  hinduni  vcndi.. 
tumfuiiTcinquo  venditoraifirmauitelleccntum  lugcra:  {iltu-r.s  hoc 
dixit  nil  ^i  proderic  augracntum^llu«ionis,quod  ant  c  adm  er.  i  i ;  mcrn, 
ioitc  tra4irioneracQncigit>quQdqucahoquin  ccdcrc  (olcr  cm  prori:  Cx 
hij^jiw^^^  riadition^iA 
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emcrgeiisiJiliocei  proficict,  vtnon  ceneacur  deagri  raodo,  iq«i  antt> 
.ainienfionemac  £Qrcuiiae€lonoiiiifUetttteft.C^d4ealkiitaiie(€^ 
.  ptuuieft»pcoducetui:adomne  rei  incrementum  penei  voodtforem 
•  contingensantc  cradicionem>iiuein  renditionegeiieBis  fle^iiaiicica* 
tis,  fiuc  in  vendicione  cetticorporisL. 
Frudusfiic  incer  commoda  prxcipua  rei  vendic«,idco  perrinent  ail 
TrBOmt  empcorem  pcrfccla  empcioneL  15.  C.deaftrieiiipti  Scdhoc  iocoiotio^ 
9*' '«•<^«  lucae <gloira:  Dodorum  ieparanc  fcudus  pendence9,,At  foitt  hxmUMi 
m[  M^fo'  cum  vendicio  fada  ed,  a  fcu^ib-us,  quipoft;  concca£lttm  vendkioiiiii 
m     iaci,  naci  &  colledi  fuoc  per  venditocem  prittfquam  fundum  emptoca 
cradercc.  Fnidttsqnidem  pcndenciSpacseilefundi  ceniencur»  i.  £hi« 
dus,  Dtdcteivead,  £ccimifundoTcndito>cenfenturtacit^  vendttv 
ilatimqnc  cfnptoti  acqutruntnr  cciatnantc  fundi  cradicionem»  kna 
Trunm  ancc  prctijfolttCH>nem.I.IuliAnus,$.(i  frudibns.  D.dead.  cmpti,LQtii 
fun^imn.l, Cum  manu  fata.  D.dc  concrah.empt. J.vlt.f  JKm  folum,  D . 
qttx  in  fraud.credit.  Qupd  dc  frudibus  immacuris  ccrcum  c(l:hoc  ide 
dc macuris (blo quoque  vendico  hxrencibus  &  pendencibus  <crtbicur 
in.d.$.  (i  fru£tibus,ad  cmpcorem  eos  percinere,  hccc  vedicio  celcbraca 
£cprid!C,vclin  ipfo  indanci  fruduum  fecandorum  &  coUigcndorumy 
iicuci  fruduario  moituo  cedunc  ftacim  propriccario.  1.  Si  vfufrudua'* 
rius.  D.quib.mod.vrufr.amitcac.I.  Infirkgalos,  D.deanmiisIcg.Ncqi 
ad  vcndjcorcm  pcrcincntproraca  partc  anni  quo  fundum  tcnuit&: 
coluic priiisqnamcum  v<;nderct.*  vcin  vfufruftu,  vei  incipicncc,  vcl 
£nico  non  Hcdiuifio  fruduum  incer  fruftuarium  &  propriecarium, 
ficque  inccr  h.xrcdes  corum ,  pro  raca  parcc  anni  in  quo  vfusfrudus 
vcl  cocpic,  vcl  dclijc.      uero,  mfticdcrer.diuif.  idquc  iure  communi 
rccipicur  contra  nouam  quorundam  fcholaftj^orum  opiniotjcm.  hoc 
dc  pendcncibus  frudibus  vcndici  fundi  qui  antcanoncrac  locacus, 
Quod  li  tundus  vcndicus,  antc  locatus  crac  colono ,  condudVori ,  qui 
eifmiM      uuramis  coiic,  vcl  certa  parce  fructuum  ccrco  cemporc  prxAanda.' 
v*»dirm,  cfliptor  percipictprcciumlocacionis  ^  penhonem  quz  pofl  debcbi- 
tur  pro  frudibus  folo  harrcntibus  tcmporc  micicontra^lus,  cx  arg, 
lcgis  Dcfunda,  D.dc  vfufrudu.  atqucin  cam  rcm  vcndicor  ccdet 
«mpcori  adioncs  fuas  aducrfus  colonum  &c  condudorem  ,  vc  iuris 
ciuilisratio doccc.  Hodiciuoiure,fu6qucnomtnccmptoragctabfqv 
ceflioncadionum,  quiaex  flilo&  vfuvcnditorremcumomni  mrc, 
caufa, &acccflioQC  traiilcnbic  in  cmptorcm,vtalibidi.\iraus.Hic  in 
iurcciudi&fcholis,  n.cgoiiumlfacdIic>  quodm.d.§.fi  fructibus,veriic, 
ir^M  hu  Scdfiloc.itHSj  qux  dcbcbuntur  pcnfiones  rullici  &  vrbani  praedi; ,  cc- 
^^*^  dunt  U  acc^uiiunLui  vcnditoii  quifundumai^cclocattecac.  Ipii  quide 


jd  by  Googl 


REI  VENDrTA  575 
iruftiis  prxdijiKmloacrcediMt  ciDptori:  (edlocatipeatfibaes  nQu 
cedunc  jkoinanoiiife,iu(i  aoinumim  didnaiitc  rt  cederent  cmpron» 
arg.lcgisSi  cikn  fnndam«;D.  decootrab*  cnpt.  &  lcgis  Si  mercede», 
•D.dea£yoa.empci,d.LIii]iamis.4.ini]is»eodtic  k^rnonciuifs  actfca- 
lom  definionc  icbolaftict  DD.  qoamqBam  dicere  poifis  eum  vcrfic* 
Sfdfiiocmm,  cQmiiipcadidt$lcgib.inteiIigi  debece  ttntibi  de  pta:te> 
tka  mercede  locacionis  debica  ante  vendicionem » vel  p6ft  px!adlanda 
pco&oSiiHttantevendidonempefccptisa  condodore  /eu  cokmo», 
^mtione8cargumeDtoeius.f jDhis.dX  luiianus.HaecnoQtex  vetft- 
ilis  tocqiyncTari^,omiBCenda,quoniam  meliib^  aperci^  Pnq^. 
cidfcripcores  ez  ipib  inrehlcttaduntidem  ius  ciTeinpeniionibtts  Ae 
f ru(£libuSyOiinitdm  vc  qui  frudp^  vcndi  ci  fundi  ad  em  pcore  perdneie 
debeaiic,eorumqwK|oemcrcedeS}  fi  erat  locatus  fimouibad  cuiiidcm 
ompcorem^^edent,  quiapejDfioncsfuntlocofruduum.  Hccde  fiii* 
&DUS  adhuc  pendcnobos  cibn  venditio  £aiSti  eft  »  fiue  iocasus  ager 
itiit,  tiucfioniocatus. 

M-iior  quarflio  eft  de  fru^tibus  qui  poft  venditionem ,  fati  nari  &  5' 
<DlIe6lifuenintivenditoreaiitecraditionem.  Si  inipia  vendidonc, /'^^.ti!/»  * 
vel  poft  cam»  vel  faltcm  ance  eosfrodiis  coUec):os ,  vel  dcnique(ni.^«««MiiS 
•die,pcetiumycndicociibittcricempcor  :  fltpoftea  fru€tus  venditor  ^«'^f'^ 
percepiccicradubiumonme^os  r^fticuic  eiiiptoci.i  Fruduf.l.Poft 
perfeftam.  C.dc  ad.emp.  Ac  vero  prcrium  emptor  fua  die ,  &  dlni 
debet,  nonfofuiCjira  vt  venditorremquafipropignore  &'(ecuricace 
pretij  iatffam  goflidcat ,  ^  feuftps  percipiati  dubitatttr  an  fai  fi-udut 
•  debamcAiddiiMpbri  q  cum  vforisidie  vedirionis  offcn: 

vemlitori»  pecicquefin^Usitvenditioneper  venditocem  perceptos^ 
San^  omnesfrudusa  die  vendicionis  perrinerc  adempcorcm,  gene^ 
loiitericribiturin.i.i^.&.l.z^.Cdca^iion.emp^.quia  diminutio,  c»*  jtJ^mA, 
fu^  interituSTei(£eomne  pencnlumadie  vendicionis  eciam  ancc  tnr 
dicionem  ade|unperrinuiUec.$.i.  $.cum  auccm,in{lit.dc  empt.&  vei»» 
tlic.  Redcigicur  cilm  rccmpta  pccit  fruftus  orancs  a  dic  vendicionis  ' 
pcrceptosotfercndo^retium  &  cius  tcmporis  vfuras  vcl  tricntcs  vd 
quincunccs ,  prout  ludcx  «ftimaucnt,  v:  nocat  Paulus  Caftr.in.l.Iu- 
iianus.§.cxvcndito,D.dca6l">  cmp.  Econtrario  ftacrcholalntcrprcctt 
oft  Bart.  Bald,  Salicetuni^  &  cccteros  in  d.  1.  lulianu^,  &:  in  I.  5. 1. 
C.  dcad.  cmpt.&rcccntiorcs,  vt  MoJina:usin  lib  dccontradi- 
bus,  Couarruii.  m  Var,rcfoIut.  TumaJii  rccicanonum  pnncipcsiKidf 
1. 15.  Scccctcras,  putantquc  vcndicorcm  intcnm  mancrc  domintifa 
rci,  nondum  traditi,atquc  idco  h  udu^fuosf.iccrc,^u.imdiu  cmptot 
j^rctiumnonloluit:  Ncc  pollc  cmpcorcm  triid:us  poftcapctcrc  eius  * 
«^npoii»  quajprccittJioai4^to;,arg.ic|^s  Qgod  vcadidi.D,4€  cotcaii. 
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cmpc.  $.vendicaBiiiilic.de  fenixrLdiuir.&  quod  poflea  (bluic  &  obcolu^* 

•  ctpiXKieireinboccaiici^vcidicroiutionisveiobiaCionisfcu^usco- 
:{eqiuxae,  ^on  vc  pcrccptos  aotc-  foluntm  vd  oblaciiiiL  depofi- 
tunique  preciitiii>iubcac    JiUambiguicas  eic  cacione  morx  diice- 

fimuim.  pcaoda  viJeoic  Kam  (1  vendicor  fuicin  mora  rem  cradendi ,  p«ci 
•bab  empcorc  ineeepeliatus  cft  vC  cxadercc  ,  pretio,  ipfi  oblaco^ 
«xinderado  fruduum  Jiabcbicur  >  &  maximc  poftquaai  i$  pffccium 
accepecuL  Hoc  fcnla  incelltgecttr  dida  icx  r^.  fic  lex  t5.  C  dc 
aft.  empri,.cttfla  ^ilibus,  quzdicnnc  firn^us  ad  cmpcorem  pccci* 
ncre.QwDd6vendicormoramcmdick>ni  DOD  feflenct  cmptoc 
fiiicin  morapreciumdandis&remaccipiendi^eiuscefnpcDs  frudut 
amprob^deilderarcr,  cum  voicuiqiiefiia  moranoceac.  1»  in  condemb 
iiaciooedc  reg.iur.  L  liiud^Dv  depfiriculo>££  comm.  rei  vcndifia:i*^rtt* 
tesquidcm  iilos  non  habebic,  oecedamprecij'  vittcas.pro  eo  tcmpo* 
xepra;llabic.*ficvrurxfni^ibus  compenunciir,  ve  aic  Pauius  io  lenk 
CenCilib.a.c.i7.Eam  verd  mora,fi  podea  emendcc  purgccque  cmptor, 
fle  preciura  foluat,  tioc  d  prodericnon  -ad  iam  prarterici  fcd  ad  fucuri 
cemporisfr4i£bus.SzpiiIime  autem  in^fadi  quzftione  obfcurum  efh 
cuiusmorant,anemptorisinfolucndopretio,an  vcixduoris  in  tra- 
ditionc  rei  cum  vrcrque  ccflat:  dic  emptDrcm.prius  in  mor.i  ellc  ccn- 
fcri,quamdiu  taccc.icprcciumno;i  offcrt>»am  venditoi  rcn-jpervidc* 
ttirpar.icus  rcm  cradcrc,  licamcmpsor  pcciiircc,nccin  moracll:,  ntfi 
pcr  cnipcdrcm  inccrpellccur.l.^.  §.u  pcr  .vcndicorcm.  D.  de ad  cmptf. 
Quarecmpcorpoftca  prccium  oli^crcns  vcndjcori  ,ciusrcmpor:squo 
inmorafuit, malctruftus pctcrct.  Qu,a:ratioat  dicciiio  cctTat  m  tru- 
^ibus  pcndcntibus  &  fo^o  coha:rcntibus  remporc  vcndi:ion)s,  nam 
hifunt  parsfundi,  &:cumfundo  vcnditiccnfcnrur,  icavccum  ipfo 
fiindo  (epercmpcori(fcdanc,cx,l.Iiilianus.  S.fifrudibus*  D.dcadion; 
cmpci.  ciim.l.Frudlus.  D.derei  vmdic.  Ita  vtmor.rrcqucns  cmptoris: 
cosfrudusipfiauferrcncqucat,quos  emitcumfundo, acdeijs  vidc- 
turaccipicnda  didaicx.ij.  Icx.  i6.  C.dcad.cmpti.  Adhunc  modum^. 
fruftus  pcndcntcs  &  folo  hxrcnres  tcmpof  e.vcnditionis,fcmpcr  cruc 
cmpconsj  licct  moratons.  fed  frudus  poft  fati,cxculti,pcrccpti  a  vcn- 
ditore,quamdiucmptorin  moracft,adeum  non  pcrtincbunc.  Hxc 
de  empcoreqlii^oitvcadiCionemcolicdos.fiuiius  pecic  okiacopce* 
tio. 

E  diucrfofivcnditorfimiliterpoftaiiquod  cempus  rcm  vcnditam 
offeracemptori  ,cum  frudibu&quos  cxca  pcrccpita  die  vcndicionisi 
«cqucpctatrcipretium  fibidari  cum  vfiirislcgitimis  ciurdcm  tcmpo-^ 

•  iis,quiacmpcorqui  fruclus  habct,  vfuns,(iibucicur:  Empror  vcro  not 
iiC£ca;ilace.vfurasiIIas^fiec  euamfruau&jub££e.i  vcaduorc.£C£c^« 
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*tos,  <um  vtcrquc  moram  fcccrit,  Sc  tunc  compcnrc nrur  vfuraf  ciim 
frudibus,  vcaicPauIusin  Sentcntijs,  dicparitcrhicnioianunrpi-ci,  &: 
cum  qui  fuitin  mora  hiccflcdaninanduin.  Vtroquc  vcro  lilcnrc  vcl 
ccflantc,porior crit  condirio  cmptoris,  quia  in  hoc  cafu  rcus  cfl.  Nam 
ficDci  aducrfus  cmptorcm  lup.  diximus  cum  mcdij  huius  tcmporis 
fru^lus  pctcnrcm  rubmoucri,qoamuisvcnditoy  prctium  oflcrat  cum 
vfuris  ciustcmporis:  Parirationcdjccmus  vcnditorcm  malc  pcrcrc 
vfuras  ciusmcdij  tcmpotis  quo  vrrinqucccfllarum  cft,quamuis  poflca 
rcm  cum  fru^ftil^usciustcmporis  dareparatus  flt.  ^quitas  cmira  pari- 
busin  cauflspariaiuradcfldcrar,Cic.in  Top.-&tii.  Quodquifquciur. 
inalium  flatuctic  coiure  vtatur.  Itidem  Ci  precij  tautum  partcacccpta, 
remYcndicoTaliquandiu  poffcdic,  NectmpHn  trddtdtt,  hic  vc  fupri 
di(p.iciesqoiseoruniifiiiiorafit:Deit»de  frudus  pendences  renipore 
vendicionis,  quircmperadempcoreinperciQenc.In  aliis  p6ll  vcndi* 
donemfacisdcpercepcisi  venditorey  cdm  vcerque  cciraoic,  frudos 
Hlos  oim  vlttcis  compeniabis  proiacaprctij  daci,  vcl  pro  parte,vt  aiur, 
qaoticaciaa,  veloti  ceraa>  quarta»      ex  Panio  in  ttntem,  vc  fupri^ 
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totunittt.C  derefcudendaTeDdft. 

w^^^^^  pictij  noimiie>  vcait  lex.  15. C. derelciod.  vend.  ob  hoc 
ffi^hiw  %  ^^^*"      ^  min.ore  pretio  rem  fuam  ?eodidit«  v  t  ait  icj^ 
8.cod.  quiarem  procalpofitam  aon  viderit > nec  noue- 
rit,  ac  raloremcias  igoovauerit :  hzcenim  torpis  excii» 
fitio  eft  ignam  pattts^umlias » qui  (altem  femel  in  biennio  res  ruajf 
immobiles  debet  lufttate    curare :  ideoque  in.  s&.tabuUs  pofi  bih  * 
..^^^^^cnnij  filcncium  6c  incuriam  easamittebatvfucapione  bienntj.  Prat- 
fnih  M.  tfi^cadeviUoripretionMl^conqueriturvenditor>ciLmAr4Mr4//>c^^ 
v^fa.  att  Pomponius ,  fcu  Bxcon/ietiilme  fenfus communis ,  vt ait  Ciceroi» 
liccat  contrahentibus  (einaicem  decipere  m  pretio  emptionis  8t  ven- 
•ditionis.I.  f n  cmCx.j6.  $.  IdemPompotiius.  D.  dc  minorib.  Hic com- 
mouentur  Tiicologi  £c  magiflri  animarum  Cafuifbvexeo  ^nddnon 
modb  diciturhcere  cootrahentibus  remuicem  decipere  in  pretio^fed 
«nanaadditurid  pcrmittiiV4/<*>'4//>«-,  iure  nacurx:atlex  vdiua  natur^ 
••/^*  nilaUod  fit  quam  naturahs  ratio  Dimmtm  iadin  mcntibus  noftris; 

Summatatic^infia^natura» vtait  Ciceoo,  ^iMtMfr4,id  eft , a  Deo IS- 
«^«^mo»  vtStoiciiaterpre€antur.acdici  nequeat  deceptionem  in  pretio 
jtn  iMT»  pcrmitti  eoiure'naturaliqHod  vetat  omnem  iniufticiam  &  inxquaK- 
Mtcm  incontraaibus.  viideijdcmaiunt,quicquidiuftoprctio  decft, 
hoc  reftittfi  dcbcrciurcpoli, vt  infra|diccmus.  His  lurcconfulcircf- 
pondcntiiluddidum  Pompooijlatsds  velfimpUdibintcIIigidcincIu 
natione&  atfedu»  vcl  vfi»  comrouni  ^natot^  quem  vulgus  hominil 
haberin  contradlu  emptionis.ad  qucm  emptor  vtUotipffetio^mendi^ 
vcndicor  cariori  prctio  difttahendi  ,animo  &  voto  acccdunt,  vtait 
occic.  Exquamtcrpretari  oporfccidPomponijreipon{nm.<l. 
l.IncauCc,  cui  fimilc  cft  illud  B.  Auguftini.  ij.  de  Trinitate.  Commmu 
tJiomntHm  defidmHmeLiutHriiviliemerf,  f^m^^nh  vendere.  Rex  (apicnft 
in  Proucrb.  MdumeJl^mAlHmeJi,  dicit  omms  emptovy  ^cum  re:fjferit, 

^flomfnmr^  £jBcndadidcdlAmahim«c  vilC|tacdc%idi;,  fed  p 

quaai 

Digitized  by  Google 


L^SIOINREETPRETIO.  •  375 
cjuam  cmic,  tunc  kudac.  Hoc  mnatum  nacuralc  cft  huic  contradiu], 
vt  non  per  dolum  4^'  mAclimationcm,  fcd  pcr  mucuam  &:  cacitam  con* 
trahcntiumindulgcciam  Sc  conlcnrum  rdcmuiccm  v.tro  decipianc, 
cum  vcndicorJaxac  &  remitrit  ahquid  dc  prccio  quod  deftmaucrac, 
cinpcor  vcio  pnus  oblaco  adiicit:  idquc  commcrciorum  vfus&nc- 
ccllicas pacicur,  ncquc  cft  lcgi  &  racioni  nacurah  rcpugnans ,  ncc  con- 
tra  lufticia;  commucaciux  rcgulas.  Hinc  Accuriius  cum  iuis  illud  Pom- 
pon\)  ( Inprctio  decfptionem  naturdtter  permitti.)  Non  bcnc  rcftringic 
;idius  gencium,  quodappcUant  ius  naturalc  fecundarium,  lcu  racio- 
ncm  comrauncm,honiinumracncibusinhcam  iurc  n^HMXx Sccundario, 
idque  ius  gcnciumaliquando  reccderc  a  lurenacurali  primzuo,  vci 
Pr/m.mOj  vcaiunc:  Sic in propofica  quiftionc dcccpcio in  prctio,  lurc 
gcnciua3,rcuiure nacurxrecundario  cricpermiira apud  lurccorulcos: 
Hon  vtiquc  naturaIiiurcprima:uo ,  quialummama^qualicaccm  rcqui- 
rat.  Verum  farcri  non  pofilimus ,  ius  gencium,  iuri  &:  racioni  nacuraU 
concrarium  circ,  ncc  doftiores  facencur,  vcmulcis  docuimus  ahbi. 
Porrolicct  quidominprccio  fcinuiccm  dccipcrc,  non  camcn  dolo, 
jnachinacionc,  fraudc&  fallacid, qua:  vulgo dicicur,  Volusexperfona,  ^'"f^* 
nunquarnhcicus,  vtfupradiximus.  1.8.  &:.l.io.  hoctic.  Ac  dihum  perm.ff^. 
iiludmcclligimus  dcdcccptioncreah  cantum,  vtauint ,  vulgo  Volus  Ddmim 
fx->-tf,  vcII5o/«5/«rf,iddl,  dcccpcioin  rc  &:prccio  cancum,  ncn  hau- "l."''*^*^- 
dulcncapcrfonxmachinatio  &:  fallacia.  Rurfusdcccpcioncni  &:lcfio-  "* 
ncmin  prcciopcrmicci  dicimus^non  immodicam ,  ncc  graucm  ,  fcd 
quxcftiuxcaaut  circaiuftum  prccium,  incra  lacicudmcm  fcu  mcnfu- 
ram  &proporcioncmaliquam  iufti  prctij:  camquc  mcnfuraiT.cxpIi- 
cabis,paui6  vihus  Sjpauio  carius  prctium,appo(i[cin.d.L8.  &:.I.i5.noc 
tic.  CicNntursliterUcetcontrj.hcntibHsfeinprctio  iccipere,  non  tamcn  prf  • 
ccr  ciuilcm  iufticiam  &  xqualitaccm  negotij  quod  gericur,  iion  tamen 
clFuscnecimmodicc,  vclcnormircr,  vt  aiun:. 

Qua:autcmdecepcio&:Iacfioin  prcciohcvcllcuis^cfcrcnda,  vcl  ^L-^'^ 
f^rauis  &  noa  fcrenda,  fadi  qua:ftio  crat .  fcmne.  inccrca  &  pro-^"*"' 
bacionumambagibuspcrplcxa:  cui  vc  ocairranc  Irapcracorcs  m.  i.  2. 
dc  rcfcind.vcnd.  Hocininus,  vihus,  &:  ininftu  prctium  clfc  dciimunc, 
umdimidiaparsprctijTCri&iufticautavcI  foluca  noncft;  li  vendi- 
tor  rcm  vcndjdic  mmib  dimidiaiuftiprctij,  pura  fundum  dignum 
ftUTeisccncum>  vcndidir.4^  vcl  49.aurcis.  In  huncauccmlocum  rur- 
Tus  fadiquxftio  incurrit  dcprctij  iuftitaxatione&:  cftimacione,quaIe 
reipreciumjuftumficxqiiabilcelfc  dicacur,  nam  inccrca  func  prccia 
rcrum.1.4.  D.dc  eo  qugdcertoloco.  Vulgo  Do<ftores  fcribunt  iuftii 
prctium  cft^c  duplcx  ,  vnum  legitimum ,  altcrum  naturalc.  Prctium 
icgicimumex  Auftocclc.j.Ethjc.iJc  sxI.C^  dicicur  quod  taxacmn 

Ccccc 


£e:dcfinitum  crtilcgc  vclconfuccudinc,  velamagi/lrnfBj  vtjn.  I.  ij. 
curacarnis.  D.dcofllcio  Pra-fccli  vrb.  Inccralias  Prxtcdl:i  vrbjs  curas, 
hxccH:,  vcll.icu.itrcrum  fcilicct  vcndcndarum  prcria  lulhij  maximc 

in  rcb us  qu.r  a d  an n  o  n  a m , r c m  q u  e  V  cfli a  n ani  pcrtm  cr.  r ,  V  t  fi  c  m  b e  n  c 
confticutiscmitatiba^.Nam  Policici  moncnt,  vtilc,  imo  neccffarium 
cfTc  vt  prctia  rcrum  omnium  dcfiniantur ,  vcl legc,  vcl  cx  maginratns 
iuffu.  Hocautcm  prctium  Icgitimum,  vel  ciuiic,  dicunt  cfTc  jndiuifi- 
bilc,  vclpofituminpun^^toindiuifibili  hoc  cft,non  poireaugcri  vcl 
iTjinui  a  contrahcntibus.  Quare  fi  plus  vcl  minus  prctio  icgitimo  ,  rcs 
comparctur,  vcditioncm  elTc  illcgicimam  &  fa<3:ai-n  conrralcgem,pu- 
Micumqucdccrctum  :cuicciam  non  licetrcnuntiarc  filit  prohibito- 
lium,  cxarg.lcgis  Ncrnopotcil,  dclcg.i.&.I.  Nondubium,  C.  dcleg. 
N.rwri/- Naturalc  vero  luilum  prctium  dicicurquod  ncc  legc,  ncc dccrcto  pu- 
frM,:»n.  blico  fpccialiccr  caxatum cfl,  fcd  cx naturali ftatu,  qualitatc,  &  condi- 
tioncrci  vulgo  proficifcicur ,  vcla  communi  &: quafinaturafi  valorc 
5c  i-flinucionc  rci  pcndct.  atque  ita  naturalcappcllanc,magisad  diffc- 
rentiam  Icgitimi  &:  ciuilis  prccij,  quam  quod  huiufiiiodi  prerium  acfti- 
mctur&:  dcfiniatur  cxrcrumnacura&:  fubftantia.  Prccium  cnimhoc 
iuftum  nacur.iic  (quod  vocant)  non  pendctlfiibfl:antia,bonitatc&: 
nrxfhncia  vcl  disinitate  ici :  multa  cnim  fiia  iiatuia  &:  conditionc 
nobilia&:prctiola,  camcn  plcrumqucvilisiuntprccij.  Quahtas&  di- 
■  gnjcas  naturaJis  in  rc,  multum  ab  cius  prctio  communi  diffcrc.  Sic  Ar 
maca  inanimatis  conjparati  Arillocch  mufca, Augufiino  mus,  ipl* 
cllprxilanrior^non  t.micnprcciofior,namcxccllcnciora  &:  du 
diftcrunc a  prcciofis.  Prxccrca  natoi-ale  prciium lufium,  non  tar 
jmacur  &:  dcrinitur  cx  qu^litacc,  vfii,  vcl  v tihcatc  &:  ncccifitJtc  r ci 
quanicxcarum  communi  ^llimacioiic  &:  opinionc  apudomncs. 
fcrrumcn:  omnino  vcjIc  &:ncccfiarium  humana:  vicx,  vtaic  P]j"n' 
auruninon  ita,  imo cftluxus,  mammoiia  iniquitatis,inucntum  D 
monum  f  aiuncThcoIogi )  &  tamcn  fcrrum  vilc,  aurum  prctiofi^i 
Dcniquccxaibirrio,affcutu,ncdicamhbidinc,pcndec  dcfinicio  c 
frcrij  jufti  communis  &:naturafis.l.Prctia.D.adlcg.  falcid.  vbiPm.i 
ycYum commmiter fu^igmturyhoccikiCX  opinjonc&  communi  arllirr^ 
tionctaxantur.  vndc  illud  critum  IurcconfiiIcis,/?«-5  tantumvMt^tpi.i- 
ium  vcndicommmiiter}>ot^jX  cx.l.J.  ^ .fi  hxrcs,  D.a3  Trcbcll,  c.i.cxtra  de 
cmpt.&rvcndic. 

o.,  n ^  ■(■i vcrOjhominumafFciftus.&ropinio,  in  prctiiii^iu  .t'^' 
indcmatantur.  d.I.  4.dcco  quod  ccrto  loco,  idcorc 
-crprctcs  iuftum  prccium,naturilcj;ion  cllc  pofitum,in . 
-Jiconftantisprctij  rfcdlacius  vel  extcntiu'  > 
•^T  qu.indaiiipcxgraciusahquos,  cv  A  • 
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Echic.a{piccrcmcdium&Fncdiociicacerniufti  '&  n:quabilis  prccij  cu- 
paratiAdrci  qualiraccm  &adcommunem  icflimacionera.  Huiusaucc 
uilli  piccii  nacuralis  confticuunc  crcsgradus^  ruprcmum,medium,m- 
fiTium:  Quarcria,  runcmcralacicudmcm fcucanccllosiuftiprccijjncc 
mulcum  inccr  Ic  dillanc.  cxcmpli  gracia/i  quidcm  mf!ura  prctium  na- 
turaIcalicuiusrci,communc,  arquabilc,  vcl  mcdium  lcu  modcracuiTv 
iicccncumaurcorumrdiccs  luprcmum  cffc  ccncum  &  dcccm,auc  cii  - 
ciccr:  mliii/iumaucem  cflcnonaginca  &:  circicc.  rhoc  cnplcx  prccium, 
cc(i  variufif.camcn  dicicuriuftum  6i  nacurale,  quia  fic  incra  lincs  vcl! 
mccas  iufti  prccij. in  hoc  autc  prccio  narurali  iurto,6c  in  cius  I.icirudinc 
vel  ccimmis,quidrunccrprcracionc5c  fpccicm  ponuc  rcgul.Tfupradi- 
ctarPomponi)  lurilconiulci.  qua  nacuraliccriiccc  fcinuiccm  dccipcre 
in prccio:  Adduncjlli /c//r/ff /wmUticudincm gradus iulli prcci)  na- 
turalis,  nun  vlcracamlacicudincm^vcIccrminoSjnon  vlria  fiiprcmum  ■,.^'*^^^ 
gradum,  non  infra  vcl  pr.rccrinfimum.  Id  quidcm  Thcologis  &:  C.i-  /v*,;«riw 
rurl:is,'in  foropoli  cunctaadarqu.ilicacisapiccm  rcfcrcncibus.  Sedlu- 
rcconfuki  lacius,  &:quaccnus  poiTunc  manu  ccncrc,  collunc  aftuciaSi 
inquiL  Cic.  nccx  lcuima'qu.\]icatcliccs  cruwpanc:  hac.  I.  i.  Ii/ioncm 
in  prccio  pacmncur  &:  colcranc  vlcra  cam  iufti prccij  Iacicudincm,vc no 
lacis  laram,  pcrmittunc  vfqucad  dimidiam  iulli  ^  vcriprctij  nacuralis 
&  communis. 

Ha-c  vcro  dimidia,  quarcnus,&:  ad  quam^vcl  cnius  prcrij  rationcm 
cxcurratj  vant  dilputancfcriptorcs omncs,ac  tandcm  viibm  cft  c6~ 
niuni  calculo,  hicaccipi  dcbcrc,  non  quidem  prcnum  luftum  natuialc 
ruprcmura^ncc  cciam  in(imum.f:dprccium  iuflum,mcdiunj  &a:qua- 
bilcfcumodcrarum  &  communc^quodcllintcrruprcmu  &  infimum, 
.atquchujus  dmiidiam  infpicidcbcrc,  vcvcdicori  &:  cmpcori  nulla  fi.nc 
in)uria.  Quamobremab  coprcciocommuni  mcdio  &:  a:quabili,  i)Oc 
cftnccfupremofiLcariori,  necinfimo&:  viliori,  fi  abcrrccur  longius, 
{\  difccdacur  lacius  quam  CYCurrac  dimidia  ilLius  prctij :  Dcniquc  fi 
fupradimidiamiUiusprccijlxfiofic,  d.iccs  vcndicioncm  iinuflam  cflc. 
fingcprctiojuHo,  n.tcurali,  mcdio  fcilicct  .ic  comiriuni  rcs  tcmporc  .^.^ 
Tontiadus  valcbat  ccntum,  fcd  vcndica folum  cll,  quadragmta  o^flo,  pM  ^^iJ 
vclquadragincanoucm  aureis:  Hac.  1. 2.  cmpcorcogccurrcm  vcndi- 
corircfricucre,  acprctiumquodcidcdirrccipsre,  ichabcrc:  nifi  ma 
litcmptor  rcmrctincrc,  &fupplerc  quod  dccft,  iufto  piccio  fcjliicc 
iiaturaIi,mcdio&communi.  Adhuncmodumcogcndus  olt  cmptor 
ieficcre&  fupplcrc  vfqucad  ("ummam  centumaureorum,quodpol"ui- 
mus  prctium  rei  vcndita-iuftum  fuilTcjtcmporc  vidcliccc  cnntrad.r  , 
'«cnditionis.l.  8.infinchoctic.  Ncc  cnim  tcmporjs,  quo  agicur  vc! 
t-C5 ludicacur,  fcd  tantumquo  vcndmo  fadaeH;  arftimarioncm  mici 
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LJESIO  IN  RE 
ciraus'.cjf  Communl  omniumfcntcnciaJcgibus  &moribusljtijproba- 
11.  His  taciteinducicurcmptorcm  qui  rcni  rctincrc  vult,  cogi  totum 
quodiufboprcriodccft,  omnino  Tupplcrc:  vcluti  lircmcmcrit  ccn- 
tum  qu!c  tunc  valcbac 300.  ille fupplcbic  cmptori  zoo.  vt  colligitur cx 
!»,Wh»  c. cum  cau(a in finc cxc.  dc cmpt.&  vend.Idquc Molinxus,Gomcfius 
fi,f>pUnJa  5i alij  tacitcadmittunt.  Quamquam  non  dcfinc qui rubtiliccr tentanr, 
'irt  etn'  ^^^^^  ^*^^  cmptori  fi  duplum  fcu  altcram  dimidiam  pretij  c6uenti,ilico 
untiZ'"'  &:finclite  vcnditoriolFerac  caufatus  fe  id  fiipplcrc  ad  rcdimcndam 
(niminti.  lici5  vcxationem,magis  quam  vt  faccatur  cmpcor  fc  mirms  dimidia 
lulHprccij  cmific:quo  modopro  rc  quam  cmitioo.ciiuflicictaliaioo 
fupplcrc,  Nam  inco  duplq,qnodimpIcrc&:rcficcrcdcbct  fimplum 
incit  prctij  conucnti, ad  quod  rcfcrcur  id  duplum  .  Moucntur cx  co 
quod  fcmpcr  hic  tra£latur  dc  tljuiidia,  &:  dc  lupplcmcnto  dimidix 
partis  prcrij,quafi  fufficiar.il rcrurn  tantun),fcualtcram  dniiidiam  prg- 
Nvji/j.  ftjrc    fupplere.  Qu^  opinio  nimium  fubtilis  rciiciturcx  fupradidbs 
locis.  QiLimobromincafpcciccmpcorfupplcbitzoo.  quiarcs  quam 
craitioo.  tunc  valcbat  500.  lusnon  conlbituit  fupplcndam  cfic  di- 
inidiam  prctij  conucnti,  fcd  luilura  vctiiinquc  prctiura  irnpJeridc- 
bcrc. 

^'fr»/.pr/-     Ca*tcium  vuli;o  Intciprcres  hjcrcntcsnimium  vcrbis  Sc  apicibus 
iHjj  ■Jtr.i  huius.  1. 1.  &:  fimilium ,  putaot  diilridc  acprjccisc  rcquiri  vt  vcnditor 
i/m..iu;r>.  ^|j.j-epf^jj  /jf  yjfj-^^  dujiidiam  iufii  prctij  ,  puti  vc  rcm  qux  tcmporc 
contradus  valcbat  100.  vcndidcrit  tantum  48.  vcl^p.aurcis,  ' 
mmiis  dimidjaiufii  prccij.  Aliud,  li  rcm.50.  vcndidcrit:  c 

non  fic  dcccptus  lupra danidj.in) , fed  in  dunidia,  vt  loquntur,  r 
^,»  !4tirn  cicompctcrcbcnchciumlcgis.  z.qux  opinio  fummum|iusconLiiici., 
^JblV.""'  rtrangulationcm a'qui iuris,  Plauto.  Quarc  vfus magiilcr fummus, ta 
fcrupulofim  &:  captiofam  inccrprctationcm  dccxccfiu  dimidix  non 
cxigcc,  ncquc  prxtractc  amarc  lioc  requirct,  vt  vltra  dimidiam 
dcccptus  fit  vcndaor:  imo  fatis crit  vcl  in  dtmidia,  vcl  circa  dimidjam 
eum  circdcccpcum.  ItaDodorcs  Canonici  iurisin.d.  c.  Cumcfaufar, 
cxtra  dccmptionc&:  vcndit.  lafon  u-j.l.i.C.deiurcemphitcut.Moli- 
rJTUS  in  tracbtu  commcrciorum  &  vfurarum,  quxlLi^.  Addcquod 
nonnulliPhilofophix^ThcoIogix,  &iuris  vtriufquemagiftri,rcrura- 
quc  humanarura  arqui  Ccnforcscxiftiraaucruntnoftram-l  1.  Hiiniuin 
clcflc£Vcrc^,:rcccdcrc  abxquiratcfcua:qualitate  iuftitia:  commutati- 
uc,^  a  n*curaliiuftiria,  cum  pcrmitcit  vt  contrahcntcs  fc  inuiccm 
dccipiant  vfqucaddimidiamiuibprctij ;  quod  tamcn  pcrmictidcbuic 
•  t.ma.lm  vfquc  ad  quartam  vcl  rcrtiam  parrcra  lufti  prctij ,  maxifnc  iii 
Chriftianapicrarcqu^nullam  dcccptioncm,  cnam  m  re^rprctjopcr- 
n- jrrir.  Idcn  r'  'lif.irinnrm  fniius.l.z.  non  cani  fcucvc  dc  dcccr^to  lupra 
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dimidiam  accipi  dcbcrc,  iullc  diximus. 

Verum  quo  cafu  emptor malit  rcm  rctinere,  &  vcnditori  fupplerc  oBUn 
quoddccftiuftoprctio:  qua:ritur  artcmptor  debeatprxtcrca  vfuras '^^*^^'^'" 
prctii  &  quantitatis  quam  fupplct ,  fciliccc  Icuiorcs,  puta  tricnrcs ,  aut  btantm-. 
qmncunccsjvtin  vcndiiiombusrolcr.quidamlntcrpp.  vctuftihocaf» 
iirmant,nouictiam,fupprciris  (vtfcmpcr)  vcruftis,du<5tiargumento 
Icgis.  2.  C.dc  vfur.  quigcncralitcr  fcribit  cmprorcni  dcbcre  vfuras 
pretijquodnonnumcrauit.  Illinon  notanta  quotcmporc  ccdantfic 
vcniant  ift?  vfura:,quod  notarc  dcbucrunt.  vidcntur  cas  fumcrc  a  dic 
^lebrati  contradus,  nam  alioqui  nulla  aut  lcuis  dubitatiofubelTct. 
Contraria  vcro  fcntcntia  vcriorcft;ncc  cinocctcalex.i.dc  vfur.quia 
tantum  loquitur  dc  vfuris  prctij  conucntinou  numcrati  poft  traditio- 
nem.  adde  quod  cmptor  bona ridc  &:  titulo  rcm  poircdir,ac dominus 
cftjfruAufquercicmpta:  fjosfccit.  Ncque  vllalcx,  ratio,  vel  ^quitas 
iubct  vfuras  fupplcmcnti  pcr  vcnditorcm  pctiti  &:  antc  hanc liccm  no 
debiti,  vcnirc  a  dic  vcnditiofiis,  6i  ancc  moram  vlhni  abcmptorc 
contra£lam.  Has  igitur  fupplcmcnti  vfuras  cmpcor  non  pra:ftabir, 
nififorlanatcmporemorXj&impioba:  fu^cclIacionis,veIa  dichcis 
conceft-ic^jcumcmpcormaluitimprobc  Htigate,  litcmqucmala  ridc 
protrahcrc,  quam  bonam  fidcm  vti  dcbuic  agnofccrc&:citiLis,iuflo 
prctiofuppIcrcrTunccmptorqui  nullam  habuitiuftam  caufam  liii- 
gandi,  5c  ncgotium  protclandi ,  dcbct  condcmnari  in  vfuras  fupplc- 
mcnti,qu6dtardiuspr^ftac;  vfuras,  inquam  ,  vcla  pccitione ,  vclab 
cius  mora,  &:cciIationcimproba  ,  vtin  bon^  fidciiudicijsfolct,  iii 
quibus  additur  formub,£x  fidc  bonx^Quiintu>n  dcqnius  <^  meltus.\c\  falte 
alitc  contcUata:  idquodrclinqucndumcil:  arbicrio  prudcncis  ludi- 
cis,quicxrci,  \iz\Si  6i  pcrfonarum  quahcacc,  vanc  has  fupplcmcnci 
vluras  dcfinict. 

E  diucrfo  fi  cmptor  nolit  rcm  rcftitucrc ,  ncc  fupplcre  quod  dccfl  Anrtipti 
iullo  prctio ,  fcdmalic  rcm  vcnditori  refticucrc ,  &  datum  ci  prctium  "f^*^'*^' 
repctcrc  ^  an  cum  rc vcndita  cius  quoquc  fructus  cmptor  dcbc.^t  rcfti-f^jjjj^  * 
tucrc  vcnditori?  Et  a  quo  tcmpore  fru<flus  refticuat,  vtrum  a  dic 
ontradus  quiita  rcfcinditur,  vtrumamora  quaJcontr.ihiturpctitio- 
;&:citationcfa(flacmptoriadrcfcindcndum  contradum  :an  tantu 
alitis  contcftationc,an  vcro  a  dicfcntcntic.  Quidam  rcccntiotcs*,ac 
.antchos  Rofrcdus,  Albcricus,  SaIicetus,quostaccnt>aiunchunccm- 
pcorcm  cogi fru£Vus  cum rc ipla rcftitucrc,  arg.Icgis  Emptor.  D.dc  rci 
vindic.  cum. l.i.C. fi  mrJorfii^lusalicn.  rat.  hab.  vbi  nolcntc  cmpcorc 
iuftum  prerium fupplcfc,  rcfcinditur  vcndjtio,  &  rcs  cum  fiudil  us 
refticu«tur.  Ac  vcroiftudpciiniquum  cft,  vt  cmptor  rcftituarom^- 
"Tci fru£tus  vcndicori qui pro frucl:ibus ,  prctio  cft  vfus , quamuis  i  ,» 
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iufto,&  viliori.  Quarcabijsdici  debuiirec  cmpcorcm  qui  rc  ccdit]& 
dcccdit,  tVudus  rcfticucrc cantum  pro  racionc  diiiiidi^  parcis  prctif m 
<jua  vcndicor  dcccptus  cft :  yc  fic  mcdiara  tantum  partem  fruCluum 
rcfticuac  vcndicori,6raIceradimvdiafru<Siuum  pcnescmprorcm  ma- 
ncacpro  vfunsprccij  quod  numcraiuc  vcndirori,  exHarmcno^.hb.3. 
ticj.infine.  Opinio  nimisacuta,  6i:pcrplcxa,  ncquc  vfu  probaca.ni 
quacciam  fibi  nonconltantiidcmfcripcorcs ,  cum  gencraliccr  aiunt 
cmpcorcmqni  nonfupplcc,rcdrcmrcfticuic,  vcndicori  fiudus  om- 
ncsreddcrc,&:abeo  vicc  vcifa,  prccij  vfuras  rcpcterc.  Qusopinio 
in  perplcxa  &  confufi  rcm  dcducic,ccpugnatquc  ratjoniiuns,qu^ 
coritradus bona  fide gcftus  vmi  fuam  rccmcc  vfquc ad  dicm  rcfciiio- 
sis,  idcomoribus  non  probatur.  Item  illi  non  fccernunc,  a  quo  rcm- 
porc  fruftusijrcftitui;dcbeanc,an;i  dic  concra6lus,  anamora,  ana 
licc  coiiicftaca»  Quod  li  corum  opinio  rccincndacflct,  probabilius 
vidcrctur  a  lite  folum  contcftata,  fruilusiilcw  vcnircprorjt-a  partc 
fupplcmcnri,GUodfieri  dcbuiflct,  ficfrvptor  rcmrctinuilTet,  Vrfup. 
diximus.  Scd in  contrarium  Baldus &:  alijmclius  fcntiunt  e.nptorcm 
qui  non  fupplet,fcd  rc  ccdit,  nequaquam  tcncri  dc  fruclibus  qucs  bo- 
na  fidc  &:  'ufto  titulo  vt  vcrus  dominus  perccpir,  idquc  vfu  apud  om- 
acs  rcccpcum,  vc  ccftacur  Couarr.  &:  in  Gallia  cncum  cft. 
5;  empiet     dq  cmfvtorc  quircm  vcndidic  au£  alicnauic,  ncc  camcn  fupplcro 
vulc,  obiiciens  fc  rcm  non  habcrc,  ncquc  prohibcrc  vc  venditorired- 
datufDiciftumcmpcorcmcogi  prarcifdad  fupplcndum  qiiod  iufto 
precio  dccft-.ncc  poftir  cum  in  nccem  cercij  polldToris  bona:  fidci,con- 
\Kocd,dn  fcncirc,vc  vcnditio rcfcindatur  &  rcsvendicori  rcftituatur,prccio  per 
'(t^^-^ulf  cumreftituto.  Cumali.\shoc  planum  ccrtumque  fic,  tcrtium  poficU 
^mhit.l  forcmquicxiuftoticuloremna£luscft,malcconueniripcr  vcndico- 
rcmagcntcmh.ic.Li.  dcrcfcind.  vend.ciuscnim  adio  pursS:  mcic 
perfonalis  cft^  idco  tantiim dacur  concra  cuin  cmptorem  qui cum  vc- 
dicorc  dcccpco  contraxit,&:aquo  vendicor  deccpcus  cft,quiquc  folu  s 
vendicorieft  obli^acus.$.i.inftic.dc  aftion.I.vlr.  D.dcconcrali.  cmpr 
arg.  legis  doius  hocricNccdacurinccitium  poircfrorcm,  n  priafqui 
ha:clismoueretur, illercmnaauscftiufto  titulo  arg.  di«fhi:.l  dolus. 
Ediucrfononnulli  poft  Cynum  inhac.  1.  2.  aibitrantur  in  tcrtium 
poflcftbrem,adquemrcs  vcnditapcrucnit  poftc  ageic  venditorcm. 
&  remab  eoauocarcperhanc..!.  2.  cxarg.  lcgis  in  cauf^.i.  intcrdui:i 
curofcqucntibus  D.  ae  rainorib.  vbi  rcfciftb  contra£tu,  minor  rcn» 
fuamauocacaquocunquctertiopoflcflbrcjvc  notauitnus  ad.  d.  L  <^ 
hoccit- Vcrum  hocargumcntum  ni'  omnino'facit,quia  fpccialc  ibi  c.<c 
vtraiuoradrQmruamrqftituacurrcfciftb  conrradu.t  fircsD.  dciure 
;^tiumiContjcami^ccic.&:  <iua:ftiQnc.huius  Icc;!s.i.hcc  agitur  cair- 


E.T  PRETIO.  •  37S 

tiim  vt  vcnditori  IxCo  damnum  prctij  fnrdnm  tc  Ibpplcatunncn  vc 
ad rem  ille  rcfticuatur,  hanc cnim  pnrcifc pctcrc  ncquit.  Quxquidcni 
folutio  &:  intcrprctatio  racilis&  fimplcxraagiccflquam  obfcurafcri. 
bcntium  diftindtiO;  vrrum  rcfcmdatur  contra^lus  iurc  aclionis  vt  i« 
Iiac.  1. 1.  Ettunc  voluntaginonpo/rcconiratcrtium  ici  pofTcflbrcm: 
An  vcro  pcrofficium  iudicis,vt  in  rcftitutionc  minoris,  tunc  aiunc 
polTc  conucniri  tcrtium  poflcflbrcm^qux  vcrbojnon  rc,diftindio  co- 
ftac.  Vtvtfitjmanctcommunisopinio^  quodpoflcfTortcrtins  cxliac.  A/rf/im* 
1. 1.  nonconucnitur,non  tantumrcfciwdcnti,  rcdnccrcfciflbrioiudi- 
cio .  d. I.  dolus hoc tic. liccc quidam  alitcr fcntiant, malc.  Ac fola  vcn-  o„^„j^ 
ditori  rupercfl:aitio  contra  fuum  cmptorcm,  vt  rupplcAt,cxccptohoc 
cafu.  Titius  pr  i  dium  Scio  vcndidit  minus  dimidia  lufli  prj trj,  Scius  r#i7«' 
prxdrum  idcm  vcndidit  Caio  ctiam  minus  diroidiaiulH  prctij:  Vnde  /,X'u 
Sciujpolfctin  Caium  agcTc  dc  rcfcifionc  vcditionis  &:  prctij  fupple- 
mcnto.  Pocerit  Titius  vcnditor  primus  Ixfus  in  prctio  per Sciu,  hanc 
actioncm  inftitucre  contra  Caium  tcrtium  poflcirorcm,qui  ab  eodcm 
Scio  camdcm  rem  poftcmic  rili  prccio,  quamuis  hic  Caius  cmpror^ 
vlcimus  cumTitiovcnditotcprimononcontraxcrit:  nam  fi.fl»cit  cil 
cflc obligatum  Scio,  quiquidc  Titio  tcnctur  cx  cadcm  viJions  pictij 
cau(a:  Eiusautcm  quinobis  cft  obligatus  vtimuriurc  &:  adionibus, 
quas  inaliura  habctjCafquca^lioncs  pcrfcquimur  vulgo  conua  dcbi- 
torcs  dcbitoris  noftri,quotics  pignnris  &  hypothccce  obligacio  ^cqcC- 
/itconucntioni,  vcab  omnibus  rcccpcum  cff,  cXwL  flrcs,  T).  dc  cuid. 
Pr.ctcreatcrtiuspofleflbrvenditoriprimotcncrurcx  hac.hi.  (i  ha:c 
duo  concurrant.  Primi^m  cju6dis  Sciuscmptorprimus  nonfltido- 
ncus ,  & ab  co  refici  ncquear  quodiufto  prct:o  dccft ;  Sccundb,  qubd  j^^^^i^^^ 
Caius  tcrcius  poflcflbrabcodcm  Sciocmptorc  primorcm  habucrit 
cx  caufavcl  ciculo  lucracuio,  putadonationis  auclcgviti:  nam  Scius 
ifte  non  idoncus,  rcm  dooare  non  pocnit  in  fraudcm  adionis,  cx  hac 
J.t.  concracaminfticHcndc,  vccft  in  cicuhs  Qu^em  fraud.  crcdic.  Id 
vcrbcriccicradubiuin,flpoftincho.jramhtcmaTrrro  primo  vendi- 
corc,Scmsemptorrcmalicnaucrit:  cocpcacnimadtio  rcm  pcrfcqui- 
tur  pcncs  qucmcumquc  tcrtium  poflcflbrcm ,  cx  cicuLdc  ^licnac.iud» 
uc.caula  fa£ta:pcrcccpciim  iudicium  rcfcindcns  cum  Scio  inftiru- 
m,  vendiciorclcwidccur:  dcin  per  rdaibriumiudiciuni,rcs  a  Caio 
ercio  poflcflbrc  auocabicur^arg.lcgis  Intcrdura.§.i.  &.  ^J.fcqucnc. 
'.de  minorib.  I.Minor.39.  D.de  ciucl.  Vtrumque  hoc  iudicium  rcif^c 
Pragmarici  cumuLintj&iiranl  infticuantaducrflis  vtrumquc,cxarg. 
dida:.!.  Minor,  Aducrfus  Scium,  vtrcfcindatur  concralclus  cum  c© 
^ftus :  aducrfus  Caium,  vc  refcifocunirailu,  icm  Ticio  victori  rcfti- 
•Tuac,  vcplcnius  dixi  ad.I.5.  C.hoccic 
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Anrt vtm     Quid  fi  fcs  vcticlica , fic pcrcmpca vcl  chafmacc,  vclinccnfiOjvel 
^'Xd»trT  amiiri,  vcnim  nihilominus ccnccuccmpcor  ad  fbpj  Lwcncu 

a^'i»  i»*!*  iuftiprccij  i-  ditfidcnciuns  Canonici  &:ciuilis  Inccrprcrcs.  Nani  Ca- 
nonifbc  pofi:  Panormicanum,  Jmolam,  in  c.cum  dilech,  cxcia  dc 
cmpt.  &:  vcndic.  fcribuiicinccricum  rci  cmpcx ,  non  iibcrarc  cmpcore 
a<?Vioncper{onaliqu3  ccnccuradrupplcmencum  ,ad  prccij&:  pccunig 
^cbi:um,argumenco  lcgis  Inccndium.  CficcfC.pcc.  vbi  ca(u  $i  incc- 
tjcu  rci  non  libcrAcurpccunixJdcbicor.  Prxccrca  cmpcor  incpcc  &: 
miliciosc  cxcipcrcc  fe  velle  ma^is  rcm  cmpcam  rcfiicucre,  com  ca  n  on 
cxcccamphus.Addcquod  dcbccaucrcm  rcrticucrc,auciull:um  prcciu 
fupplcrc  :  in  alccrnaciuis  aucem,  vno  pcrcmpco,  alccrum  quod  fupcr- 
eft,in  obhgacioncmincc,  prxftariqucdcbcc.l.Plcrumque,in  finc,D. 
dciure  doc.l.Scichum.  D.dc  vcrbor.  obhgac.  Jmo  vulgus  Dottorum 
pucacin  hoc  crailacu,  folum  prccij  tupplcmcncum  cflcm  obhgacionc, 
acque  in  id  poffc  tancum  agcrc  vcndicorcm :  vndc  fcquicur  hic  cflc 
dcbicum  fupplcmenti  & pccuniar,  quod  inccricu  rci  vcndica?  non  pcr- 
mitcicur.Scd  in  concrariCi,  iuris  ciuihs  Do<ftorcs  poft  fuum  Accurfiu, 
Iioccfi:,  poft  GIoiTas  vccuftiorum  quasin  vnum  collcgit  AccuiTiusin 
corporc  iuris,cxiftimaut  pcrcmptarcvcndica,hbcrari  cmptorcm  d 
rupplcmcnco  iufti  prccij:  quia  fi  quis  pccuniam  dcbcac  rclpciftu  vcl 
racionciccrci  corporis ,  vel cccca:  rpccici,  vc  loquimur,  co  corpore pcr- 
cmpco  ishbcracurab  ciuspccuniiE  rolucione,  vt  omncs  nocancin.  L 
Qupd  cc.  D.fi  ccrc.pet.  Qux opinio  in  propofico  cafu,  cric  aJhuc  ve- 
rior&xquior,  fi  rcs vcndica  pcriic  cafu  Forcuico,  fmc  vliaculpa  cmp- 
toris,  quiquidcm  &:prctio  quoddedic,  &:rccmpta  ficamilsacarcc. 
atquc  injquiflimum  cflct  cum  atfli^lum  afHigcic,&:  cogcre  ad  lupplc- 
xncncum  rci  pcr  cafumamiirar.raaximc  li  rcs  co.dcm  modopcncs  vcn- 
"*  dicorcm  crac pcricura,  vc  diximus  ticulo  pr.cccdcnti.  Pcr  contrariuna 
jgicur  fi  huic  empcori  ca  rcsnon  pcri)C,acillccam  altcri\  cndidcric, 
ahcnaucric,&  rcs  illa  pcnes  certium  poircflbrem  excin£taflc,diucrrura 
aus  cric,  ncc idco  liberabicur  cmpcor  illc  primus  qui  vilius  cmcrac,  fcd 
ccncbicuriufto prccio fupplcrc, quiarcm  vcndidic,  ciiirqucprerium 
Tcl  xflimacioncm  confccutus  cft.  Qupd  puco  fic  dcbcrc  accipi,  (i  cm* 
ptoriftcrcmpoftoarcvcndideritpreuomaiori  quamcmilTct,  yc  ca- 
tcnus  vcnditon"  fuo  fupplcrc  tcncatur  ,  quaccui»s  in  rci  rcucnditsc 
prccio lucri  fccit ,  non  fnpra, arg.  Icgis Re^eti:tOy  D.  dc  condid.  indch, 
&:.l.Vcnditor.D.dchxred  vcndica. 
»fMfM.  Scquiciirdcimpenfis  inrcm  vendicam  ab  cmptorc  fai5bis,cuni 
^hml^ort^^^  vdlc  iufto  prccio  fupplcrc,  fcdrcm  vcndicori  rcflitucK  ,prccic> 
^ii'^  quod  ipfi  dcdirreccpco.  Qjiam  rem  cmpcor  muUum  auxic  &:  inf^-  • ' 
^t;iacque  m id  liim ptus  fccic  vcilcs  v  ci  nccdrarios,  vttum  cos  om 
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repccat  I  vendicore.  Caoonici  iutis  D D .  po fl  Panormitan um  in  ci t. 
dercftitutionc in  incegrum ,  pucant impenias ifbs  rru£):ibQs ab emp-  * 
tore  perccpcis  impucari,  &cumijs  frudibus  compefari,  vcait  Bocrius 
quarft. 44.  Earum pretium  empcorepi non  repetcre a  vendicore,  nifi 
qoatenus  (iiperac  v^orem  fru^uum  pcrceptorum  ab  emptore. quod  . 
probari  vidccur  ex.  1.  Sumpcus.  D.  de  rei  vinTlic.  (i  vecerem ,  noricam 
ledionemibirecinfas.  Concraria  camen  opinio  verior,cum  xquior 
cft/Ycilicechunc  empcorem  (cruare  &  repcccrc  impcnfas  quas  fccic 
ad  pcrpecuam  rci  vcilicaccm,  pcrpctuas,  aiunc  vulgo  Ptrmanentes,qui' 
bus  mciior^  audior  &  pnrcioiior  rcs  etfcda  cft,  nam  bic  cmpcor«bong 
iidci  poflelTor  eft.  Ac  iure  communi,  honx  Mci  poiTenbr  cui  rcs  cuin- 
cicur,  impelas  in  rcm  fa6):as  rccuperacab  eo  cui  rem  rcAituer^  cogicur. 
iln  fundo.  I.£nipcor,  U  coco  tir.  D.de  rei  vindic  L  Pbnc.  D.  de  pcci* 
•tione  hxred.  cum  infiniris  (imihbus.  Neceas  rcficic  aut  compcniat  er 
fru^ibusquos  percepit:  hos  enim  omnino  lucratnrproculcura  & 
cura.lfiquisanondomino,In(lit.der(r  diuif.  Exdpe eumcmptpre 
quinoluit  vilitatcm  pcctij  nnclite&fruftrationcconfiteri,  r^mque 
rcftitQcre :  fcd  improD^litigauit»  contcfi.itus  cH: ,  fccucain  cum  con- 

,  *demoatrone.tunc  cnim  frudus  vendicoci  dcbcc,  a  lirc  ce  n rcflata per* 
ceptos.  I.Ccrtum.C.dcreivindic.  Hoscrgo  tVudus  deducct,  com- 
penrabit,  cumimpenlis  in  eam  remare^dis,  nccprctij  vfuras  eius 
tcmporis  a  vcnditore  confcquctur:  nampcreum  ciufc;uc  lircm  ca- 
lumniofam  fit,  Perhorrefclt,  quominusprccium  flatim  hsbuctit.Hwc i^sSftm, 
fentcntia:  non  objfbtdidj^cx  Sumptus.  D.  de  rei  vindicat  namin  ea  n.^r» 

.  .  L  no n  fcquimur  vecerem  hanc ledionem?  Sctlket fifruEluum  ante litem  ^"^^* 
contejUtsm  perceptorum  fumm/im  exccdant.  Sed  probamus  le6tionem 
Florentinam  huiufmodi ,  SciUcctfifruFluum  k  lite  contcfata  perceptorum 
fummam  excedurjt,  iuxta  nobileil.C.^^  Patificnfe  quod  refcrt  Lucius  ia 
cit.de  reivindicac. 

HocautcmbcneHciumlcgis. 2.  compcdt  vcndi'tori,quamuis rcm  Eti4mni 
alicnamvcndideritminusdimidiiiufti  prcttj:  necbcne  ipH  obiicitur  "^^^ 
quod  non  fit  dominusret  venditae,&qu6d  cius  nonintcrfit,  an  vili  ZVw!!, 
pretio  fucni  didra^ :  nam hoc  vltimum planc falfum  e(l.  Quan do-  *t 
quidem ipfc  venditor dc eui6tione tcneatur cidcm  emprori  hoc  obii- 
cionti,  valeacque  venditio  rei  alicnac.  l  Kem  alicnam.  D.  de  con  trah. 
cmpt.  Imo  ceneacur  etiam  ipfi  domino  cuius  rcm  ahenauit,  vt  n  ot.  in 
I5.  Cde  rei  vindic  acde  eius  dominiiure  vd  dominioemptor  fruflra 
contra  venditorem  ex  hac.I.  agentcm  cxciperct,  ob  regblam,  Nmo  de  Anp.Ui»f 
Jmrettrtifdgitvelexcipit,  Huicaffinis  eftquxAio  dc  fideiuiTorc  yctk^'{Zwat't 

.  tionis,  auchore  fecundo,  qucm  dicimus  vulgo  Couenditorem ,  qui  cum  de  vtiit*- 
^auno  veadiditia  (olvittm  Se  venditionis  autiioritatem ,  euidionc ' ' 
—  Ddddd 
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prorBifit,numhicfidciuflbragatin  cmpcorc,  vtfuppleatquod  dceft 

~iu(lo  precio»  vcl  vt  rcm  reftituatr  MininiCjfi  dominus  principalis  vctt- 
dicoragacquiaalccruinadiubuic»  vciblo  bcncficio  fidciudibnis  pec 
eum  adtuuarccur ,  non  vc  exce  xcn  d  ica  iile  commodum  habcrcc>  arg, 
legis^crtfMf.D.defcraiscxporund.  Ecumen^ciuffor  venditionis 
lici  adcifc  poccric,  fiidfiiamterellepucet,  ne  precij  ruppieroentum 
vcndicor  mal^  pcrdac  &  con  f  jmat :  nam  (i  poftea  res  empton  au  fcra- 
cur  eaincatur ,  fidciufTor  de  integrz  rei  vendkx  cui(^ione ,  ac  lic  dc 
cofupplcmcnto  obligarcturemptori  ,maximcfiadfuitfupplemento, 
vcl  hoc  fciuit  fidciunbr :  :n  omne  cnini  caufam  oblig^use^J.  Qttfro. 
D.  locati.  Qucd  fl  co  fideiuiTorc  vcnditionis  abiente,  non  inteme- 
nicntCjcmpcoriuftoprctiofupfleuit :  (i^uideffl  extra iudidum  pri- 
uata  iecrcca  padlioneivixcd  vcfidciufior  reeuia:4  teneatur  emp« 
cori  deco  (upplcmento  conuendonali»  quodetiam  vendicoris  pro- 
ximus  agnatns  rcm  redhibcns  Gcncilicio  iure,  non  prxftat  emptori, 
mpribus  Galiix.'Sivcr6coaitus  cmptorperfcnccntiam,iufto  prccio 
iuppicuic,  contra  diccndum  vidctur  p6fteuidarc,ctiam  dceofup- 
plcmcncofidciufroremtencrijlicctnoncitatum,  ncc  vocatu  adhtem 
(iclxtionein  prctio  cmcndancia.quiainomncm  vendicioniscatiGm 
fidciullirrd.l.Qua:ro,D.locaci.Emptorvcr6probcinftru6tus,no  lup- 

■  plcbic,  nifi  prarfente  velciticohoc  fidciufTorc,  quodnoca.  Sin  vcro 
4omjnus&  vendicor  principalis  nolicaur  ncgljgat  vci  rcmcLiio  huius 
lcgis.!. cunC'authorfccunclus&: liiieiuHor poccnccxpcriri, quia  vcn- 
dicoreft,  quamuis  rcialicnx :  quu  dccuidionc  rcnccur;  quia  pro  in- 
dcmnitatc  &:iccuritatcraa'ciusinccrcft  piL-tio  iuflo  {unplcri,  vcl rcU 
cindi  vcn  Jicioncm  ac  rcni  rcllitui,  vt  vc!  lupplciricntuni  confcruccur, 
vc!  rcs  rclhcu.icur  in  fui  hbc: acioncm,quod  rubobfcurcjBaidus  fcnfit. 
His  jcccdicquodliccr.irum  torcnfiuniiiinorum  pcrici  I.  C."  ccnfue- 
runc  hinic  auchorcm  fccundumicu  fidciairorcm  vcnditionis ,  polfe 
rcm  vcadicr.ni  rcdiiibcre,  fcurcdimcrc,quocafu  oLMioxiaficrcdhi- 
bitioni  vclcx  vcn  hcionis  IcgcSc  p.i£Vo  quod  vocancdc:  ctroucndcii- 
do,  vcl  cx  qu^ilibcc  alia  caufa.  Vcrumhocitn,  vtillc  rcin&:omnc 
cominoduttundc  pcrccptum  rcddcrc  rcncacur  pctcnti  domino  vcn- 
ditoii  princijrah ,11.1111  .id cum  rcs  pcrtinct,  ncccx  fidciullionis  bcnc- 
Hlio  dccipidcbcc.  d.l.Scruu^..  Conlimilirationccofdcm  conlulto*(ic 
lcniicnrcs  vidi&:.uuimi,quoda):^natus  proximus  cius  fidciulToris  8C 
coucndiroris ,  rcm  ita  vcnd.t.im  rcdhibcrc  pofTit  Ccntihtia  rcdhibi- 
tionc,  cui  ciDpcor  malc  obiiccrcc pr.T dium  non  cfic  dc  ca  ^cncc  &  fa- 
mihi ,  n  im  illc  vcnditorcm  iftum  agnouic,  probauirquc  dominum 
authorcm  luum.  Hocli  .tIuis domini  vcndicoris  principalis  agnacus, 
rcm  non  rcdhibcac  i>c  ictiahaC,iitmiwpra;feiTccur.    Hactenus  dc 
vcndiiorc  UIo. 
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CJurcrititr  dc  cmptorc  Ixfo^iium  ipli  quoque  datur  bencficium^  •^"'^*^**'» 
huius  1 2.  fi  rcm  cmcrit  immcnlb  pretio,  fupra  dimidiam  iufti  pretij.  ,.,,cl.rrj. 
Hicabomnibusohmiuris  vtriufque  magiftris  vno  confcnfu  tradicu  '«'««.(a 
eft,adhuncemptorcmpcrcincrebcncficium5c  rcmedium  huius.  1. 2. 
licct  ex  fa£to  hierit  refcriptaad  vcndicorcm^nam  exempla  &  rciponfa 
iingularia  emiiHad  certaspcrfonas  nonardanciurisarquitaccm  gcnc- 
ralcm.  Hxcautem  generatis  eilxquitasemptionum  ic  vcnditibntftn» 
quod  licet  contrahcncibus  icintticcm  deciperc  in  prccio.UR  caur4.,dc 
mtnor.non  camcn  tmmodic^»  ncc  vlcra  dimidiam.  Cuiusxouicatis 
racio  coroplc^Hcut  cmpcorcfn  av!"  vcndicorcmjiromodicc  dcce- 
ptosin  pretio,  vt  cxpre(su  eftin.l.i.  $.(ed(i  cmerit.D.ii  quidin  fraud. 
parr.  vbi  fi  res  empta  c(l  immenfo,  immodico  pretio ,  vcnditor  rcfti- 
tuic  cmptori  exccnbm  prctij ,  nifimalit  rcm  (uam  venditam  recipcrc, 
&  pretium  quod  acccpit  rcddere  emDCori.  Ponc ,  vcndicor  fundum 
dignum  dun&ixacquadrag.ntaaurciwcndidicnonaginca.  lliercddec 
empcoriquinquagintay  nifi  malic  rcddico  cmpcori  prccio  rem  (uam 
rccipere :  neque  cius.f .  apcrcam  (enccnciam  bcne  derugies  auc  eludcs» 
dicendo  ibi  elTeius  fpeciale  in  empcionc  fa£^a  per  libcrcum  immenlb 
prccio  in  fraudemfui  patroni  fucuri  &rpcracihzredis:namislocus 
eft  contra  vendicorcm ,  ctfi  fraudis  Qon  fic  parciceps^rvc  conftac  ci.ls. 
fi  quis  in  fraudcm,  A  tqu  c  ob  hoc  (bldm ,  <}uia  immcnfb  prccio  ven« 
didcrac>ideo  recra£^acur  ibi  venditio  aduedus  evi,  Prxtcrca  in  ijs  qu«e 
inxqualiter  geftarunt,  velmetu,  vel  dolo  feu  incidentCa  reudante 
caulam  contra£hii>  &  in  omnibus  re(l:itutionum  caufis'generale  ius 
e(b,empcoridccepcononminu^  fuccurriquiim  venditori.L  lulianus. 
S.fi  vcnditor.s.pcr  contrarium.  D.deaftion.empti.l.Patri.S.prardium. 
D.dominonb.  L  Alioquin.  D.  de  contrah.  empt.I.).l5.  D.de  rcfcind. 

'  vendic.  Datioin  rolutumcum  debicorccrtjepccunie  proea  dac  rem 
in  folutii  crcdicori,  nil  aliud  cH:  qua  cmptioSc  venditio,tdqj  in  fcudis 
certiilimucft.lnhacriLrfio  ritinprecio, fuccurriturnotantl&mdaQti  * 
qui vcndicorisloco cft,  Tcd ctiamaccipicnti in  roIutum,qui  emptocis 
vicemjiabeclz^.  D.deobhgat.  &aA.Sila;(io,inquam,  ficvltradimi- 
diam,  vcprobaturin.l.  6.  C.  ibluto.matr.  qu.x  cun»  hac.l.i.  eft  eorum- 
dem  Impetatorum  Diocleciani  &  Maxim:;mi ,  fcfc  ibi  referencium  ad 
hancL£.qua(iineagencraIis  fit  definicio  iuris  a:qua!js  &  rcciproci  in  '  * 
omnibjs  contrahentibus.Iccm  Harmenopuluslib.^.tic.^.inparaphrafi 
huius  iogis.  a.eam  gencraliter  efierc  ram  de  cmptoitt)us ,  qivim  de 
vendicoribus:  eamappUcatgenecalitcr  contraduicmptionis  vendi- 
donis, (i in eoexceuus  vndecumque  contigerit fupra  dimidiam iulti 
pteci|.atque  laconcta^bus  reciprocis  fcu  correIatiuisa:quitas  vtrio- 

-  ^epar^proomnibuspacicervakcedebct.l5.C.couimunia  vcriuf^ue 
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iud.  vbi  generalicer  in  bonz  6dci  iudidjs»  quod  inaequalicer  fiidlim 
eife  confticeric ,  in  melius  reformacur.  Hoc  cam  icholaftici  qulm  f<i- 
renfes  omnes  (cripcores  noui  U  ireceres  cocius  otbis  Chrifliani  ferunc 
vrttCribunaUttmreccpcumfuiiTeiuxcaomnium  Do£boru  perpccuam 
ricamque  cnidicionem,  &  quaii  ius  gencium  aliquod. 

oitfMM  Nihilominuscamennouiquidamc^ntraBicnncur/putancquebe- 

uv^  DD.  ncfTtiumlcgis.i.dcrcfcind.vend.  nondar^  emptori  decepto^qui  e- 
mjf^Vf.      4p<^icqu<^  ^^ipra  dimidiamiufliprecij,qiia{i  h£c  lcx.  i.fiiccuriact^n* 
1»*/«'  -1  lum  vcnditori,  nec  de'  empcorc  loquacur.  Adde,  iivis,qu6dance 
v^if  '^'  haacLi.licebac  concralictibus  ferc  in  prctiodecipcrc ,  criamgtauitcr, 
immodice>  vc  di^m  eft.  Qux  licencia  concraAa  6e  reHtifta  eft  ad 
dimidiam,  pro  vcndicdrc,  nonprocrapcorc,pcrtcxcum  huiusj.a. 
HucalFcrunt  illi  vulgacum.Saluiani,  qu6d'vendicor  (ic  mi(erac^one 
dignus  ob  inopiam  vendens,  &  remiuam  proiicicns  vili  pretio  :inui- 
dia  vcro  fic  pcncs  emptorcm  qAemicvt  abundet  dmicijs,  iiiccnfus' 
calorc,  inftTiia,  ftulcicialicitationisimmodicsB,  vtin.l.  Locatio.  D.  dc 
publtcan.  I.5.  D.adlcg.  falcid.  Adduntalij  Scnacufconfulcum  Panficfe 
anni  1^91.  quamuis  ip{e  ampliffimus  Senacus  luilidim^,  noltc  ex  rei 
1  u  dic ;  to:  fingulari  cxcmplo  crahi  prxmdicium  ad  alia,  vc  leges  monec 
Ncqueideoabrogabicur  omuino,ruperior  illa  traditio  omniumicrip- 
.  corum  & cempocuiii. I,Ncmo.  Cdeiencenc.  &  inceriocuc  iudic  quas 
non  conuellitur  ex  co  quod  lcuitcr  nec  verc  obiictunc  vendicori  iui;* 
curri  quia  vcndidit, inopia  prcirus :  nam  in  contrarium  videmus  fe- 
pilUmcplures  vcndcrcnon  pcrinopiam,  fcd  vcaliudiibi  commodius 
vcl  vcihus  parencjvclvc  honorcs,officia,  miliciascmant.  Imolcgi- 
mus,  vidcmus  ctiaminfinitos,auarc  vcndidifrcacvcndcrc,  vtplusex 
prctij&rpccunixvfura,  quam  cxhuclu  fundi  vcnditi  coiligant,  vt 
rundi  cura;  3c boni  patrisfamilias  otficio  fefe curpiccr fubducancquod 
Gra:corum?c  Romanorumlcgibusfxpccft  vindicatum.  His  vcndi- 
•        toribuslicccauaic  vclambiticscdiftrahcntibusjfupra  dimidiam  ifds, 
rciriCcUum  huius  Icgis.i.nonnegatur.  caiptorinonita  vitios^  emcnci 
&:  l.ciO;  ab  i  s  nc^j^arccur.  Nam  lcuc  citatquc  fallax  quod  ijdcmobii- 
ciunCjidco  non  iubuenirj  cmpcoribus  dcccptis ,  quia  cmiint&:  inca- 
Icfcunti  iUncad  luxutrj  L\:abu;uiantiam.  Imo  vcro  fa:pius  cmuntplc* . 
'  riquccoadiaucad  rcmoucndum  malum  vicinum,  aurquidaliud  nc- 
cciririo  agcnduni,  vcl  caucndum :  vclctiam  mipuiii  auc  pcrfuafia 
vcadironbus  C[#untrcnon  cognica  ncqucinfpccla  :ctiam'in  id  foc- 
non  occunatis  numisrcliquam corum  (ubllantiam  dcuorantibus ,  vt 

•        -•I*  ■  * 

in  lupradido  loco  Saluiani ,  quo  iidcm  no  bcnc  vtuntur,  Vmditoribus 
a-rfitjuult^s^  jd  cH-,  yccmw^  ^vmptorihus  nil  rem.tnct ,  mfifola  mendiiitas. 
Cui  uon  abiimiiC  vccus  Galhcum Proucibium  ,  £m^toires JlM^plitres 
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fimtfumvenditwes,»  vndecorniit  eorumargumennun  leue  ab  acci« 
dencideinopiavenditoris  6ccopia  emptoris.  nam*ii]u4  vtrique  efle 
commune  rernm  bxperimentiredocemur.  Equidem  emptori  non 
locupleti,  non  ambitiofo ,  ac  f  jpra  dimidiam  decepto,  imque  ncgarcs 
auxilium  iuris ,  tcicdA  tocfecuiofum  dodkrina  &  ttaditionej  contraJ. 
Minim^.  D  .de  l^tb. 

Huiuf  quxftionis  depretij  arqua!itate  tra^tio  pertinet  ad  mores>  i7tm, 
ad  philofophiam  ^ioralem,  vtCic.  Ariftot.  &  auj  docent.  At  ver6 
Pmiofophi ,  omncfque  morum  magifhi  gencraliter  pnecipiunt  non  i 
efle  difcedendum  ab  aequalitate  iumtix  commutatiua: ,  qus  in  con-  • 
cia^^ibus  &  in  vtroquecontrahencium  omnino  par eife  dcbct.  Aiunc 
non  modo  virum  bonum,  (ed  etiam  bonum  ciuem  ( vulgo  virum  po- 
liticum^nondebere^nequidemminimodiicedere  ab  iila  zqualitate 
ittftitiac  commuutiuae  &  reciprocae  vtrinqueferuandii  ciim  in  com- 
mune  bonuro  introdu£tus  Cit  emptionis  conttadus.acideoincom- 
jnune  vtriufquc  conttahentis  bonum  &commodumfIcaccipiendus 
exAri{locelc.i.Policicon>necinpartisvniusmagis  quam  alterius  ra^ 
tionem  &  cauiam  debcc  propendcre,  alioquivjol.uurius  natunJis 
iuftitia:  commutaciua:.  Theologi  quoque  magillri  animatum  vno 
€onfen(u  traduc  4fcn  qui  egreditur  IinMtes  iufti  pretij  tam  v  en  dcn  do, 
quibn  emcndo,  qmimmenib  pretio  vcndTt,  aut  quiminimoefaiit^ 
peccare»  k  de  r^itutione  teneri  yfqaeAdUtttudtnem,  (eu  concurren- 
cemquantitatemiu(lipretij,vcad  magiftrum  (ententiarum  faibunc 
omnes  poft  Beatum  Th omam  &  fexcentos alios , Nauarrus,  Scotus, 
Couarrunias,tum  Cafuifta;  omnes,  cxvulgari  Diui  Pauli  prxccpto  * 
ad  Thci]j3.\onic.c,^»Ne  quts  fuperegr€diaeuy,hoc(:(i,  rem  vendcndo  plus 
quam  valeat,  vccunftiinterpretantur.  Quod  ctiam  monct  Bcatus 
Augudinus  lib.  i^deTrinitatc.c.5.  Aduerfusiila  ver«Piiiloibphix 
&  Thcologiae  facrs,  mrifque  naturalis  &  ciuilis  prxccpta,  receptaque 
omnium  temponimcradicioncm,  ccmcrc  nop  debecpermitti  vendi« 
tori  vtemptorem  circumucniat  impunc  fupra  dimidiam  iuilipretij. 
Fatcor  non  itacito  &:facilc  fuccurri  cmptoriinuido  &locupIcti,  vti 
fuccurricur vcndicori  raifcro  &:  cgcno.  Quod  ctiam  Molinjf us  obicct 
notat  in  confuctud.  Parificn.  iz.  Scd  in  vniuerfum  hoc  flacuere 
quod  illalcx.i.  nbn  obtincatin  onini  cmptorcdcccpto,pIanciniqufi 
£orct,ciim  iuftiflimx  Ixpcc.iufc  incidant , cx qujbus  cmptorl^fusin 
prcBio,ficctiam  rcftitucndus.  Probarum  id  pollca  in  fcriptis  Pofthu- 
ni  ;9,  ad  iiunc  uc.  hcccpriusin  obfci^ac.poil  Accuri.  Conuaria  opinio 
tcnrata  /ic. 

Qujninio  DD.omncs  iuris  vtriufquccum  ThcoI6gis,adco  putanr  r/^!jK 
iuuan  cmpcorcm  rcmcdiolcgis.2.  vt  lilc  dici  dcbeac  deceptus  vlcra  "* 
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dimidium  ,  li  rciu  qiif  valcc  dcccm,  cmcric fcxdccim, quia ,  inquiunr, 
iuflum  piccmip  cftdcccm,  cuius  dniiidiaparscftquinquc.  Qu.uecm- 
pcordaii.io  fcxdccim,  cric  Ijfus  fupfa  ditnidiamittftiprccij :  Idcm  fi 
pro  rc  valencc  quacuoriccim,  foluat  vigind  duo.  quam  Glofnirum 
tradicioncra  lcgcs  Hifpaniarum  ad«iiferunt.  Sednonnulli  vcccrum 
prim6 ,  tumalij ,  vt  Molm^us  in  tradaCtt  de vCuris,  qucft.i^,  rcd^rc- 
•  pudiahciftamdodrinammenci  fiefcntentif  legis  rcp^ugnancem.  nam 
requiricurquod  emptor  fit  If  (us  vlcra  dimidiam,quod  plus  diiplo  iu(H 

^  prcci) cmeric  quod  non  eil,  «ifi pr(^dium dignum  14. aureis^emcric 
•  . aureis vigincinouem velcrigtnta.  Acquch^c  op  nio  c^reris  omnibus 
probata eft  reftiflime.  A  qua  cxcipe ,  (i  res  cmpta  perictic>  cunc  enim 
empcor  fus  vlcra  dimidia  froftra  acerec  hic.  I.  a.cuius  hic  libellus  efb, 
vc  vendicor  rem  fuam  rpcipiac  reddico  precio»  oiCt  malic  rcflicuerc 
tudi  prctij  exceirum.  Ac  cmpcor  rem  excm£bm  non  poceft  refttcuere 
yendicori,qmret\)ftiameligcc,mag!<; qwam  predum habere,  &  iuftt 
preci;  excenu  reddere  empcori  qut  rem  amiflam  noh  poceft  rc/!3tuerr, 
Addequod  ipiicmpcori  qui  cnnc  ctacdominus,  res  omtiino  pcnjr. 
Idcm  iuris  cric,  (i  emptor  itx  in  prccio  dcceprus,tcm  altcri  vendiderir, 
altenaueric,  ceireric,  nam  fado  (uores  nonpoccftvcnditorircdicui, 
idque  ab  omnibus  prodicum  cft. 

Borr6  ciim  bf c lex.i. Mquatur  de decepto  fupra  dimidiam  in  ven- 

huimt.  ttonefundijqu^ficumeflan  coropetatdcccpcofiroilitcrin  fEditione 
.  timeM  tex  tci  mobilis  >  auc  (c  moucncis ,  vc equi ,  veftis ,  fruftuum,  &  limilinm. 

'^^J^"'  Vulgus  Incerprccum  vccerum  hocafHrmac,  quiain  his  racio  Vquicatjt 
'  eadem  (ic  qugin  Ibli  rcbus.  Sed  viu  pr^ualuic  conrraria  (enccncia  ext« 
Htmanrium  hanc  fegem^non  habcrc  locum  in  mobilibus,  viliori,ctiam 
Viliifimo  precio  vendicis,  quia  rcrum  mohilium  vilis  murabilifque 
polTciTiont,  ob  quam  rcm  non  dcbentadmicciliceshuiufmodi  gra* 
niflfim^  dc  rcfcindcnda  vendirionc,  dc  rcrum  \*ar)a  ^flrimarionc^ 
arg.legis  5"/ 7»/5re»».D.deacquir.poireir  Mnliicrius  Gallus,  tic.dc  cmp. 
&  vendic  Molincusin  conruccudinc^Parilicn(cs.§.ii.fcholaiiicieu£ 
noui  quidam  in nocis.  Excipiunc res mobiics  pretiofas,  vt  inaures , 
gcmmas  nobiles,  vafa,  ornamcnta,ali4qucprctiofa  mobilia  qu^rebus 
immobilibtts  ^quiparacurin.l.Lcx  quf  cucorcs,  C.dc adminiftrat.  tut. 
.  n.im  &:  mirgiritx  crancolim  in  rebusmancipi,hoceft,foIi  &:  iuris  Ita- 
Iici,  tciic  Plmio  lib.^.nocac  AuBretius  &MoUnfusinMo  Patlamcti. 
Similitcrinfiluic^dua  vcnditaqu^ricutaniicvefldicioreiimmobiltS)  . 
&  ex  I^flonc  vltra  dimidiam  rcfciadacur :  quoniam  filua  tcmpore  coni 
tradush^rcbar,  imo  hodic  cum  ngitur  fundoadhucb^^rcc,  ciufquie 
pars.eft.l.Fructus.  D.dcrcivindic.  Nam  difpuratio  eft  denondutn 
cxcifa  cfdua  iilua:  malc  ciTcc  poil  excilam.  Nihiiominusdicesin  ea 
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(pecie  elTerei  tantibn  mobilis  venditioncm  non  alitcr  quiim  vcnditio 
fni£hium  pendentium ,  idqMe  fuadcc  rei  dcninatio  &  v/us :  neque 
igituf  hic  obtincbit  noftra  lcx.  i.  Sccus  in  vcndirionc  gran  dmm  atbo. 
rum,qu^rcftioqu5dameftncmorum  a^fyluf . nam ijs  arboribusno- 
flttm  exafiS)  venditio  rei  imqjobilis  adhuc  cenfetur >  in  c  aqu  c  valcbic 
2i^clex.2.  ficut  agnatis  vcnditoris  compctic  gcn  til  i  tia  i  c  d  h  ibicio  arbo- 
tumadhucftantium,  veteri  Scnatufconfulto,  quod  refcrt  LuciaSjCtfi 
noui  Areftographi  contrarium  refcranc.  AflcntiturMolinatus  obi-^^^^  jf"* 
terincbnfuetud.  Parificn.  §^i2.num.47.  Vulgoctiamtraditur  hanc'"^"' 
li.  non  obcincrc in  vcnditionc  rci incertx,  dubia:,  icuis & friuol«,fic si  thef,^ 
ih  venditioneiaausrctis,  ctfiiiihilcxtraaumcft ,  cmptori  nonfuc-^^;!^;;^ 
curritttC vtcdiucrfojiiccrpifcator  minimo  vendiderit  capruram  in-  o-^ 
gcntem,  non  potcfl:  refbtui.  Dc  finulibus  idem  crir  iudicium,  3rg.|.^i'*" 
fcgis  Nccemptio,  D.dc contfah.empt. LSiiaAum.  D.de ad.cmpti.  ncc 
cnimfortuita,  vcipoftcontingcntiainfpiciuncur.  Qua  rationc  pr<j^ 
pternouc&  ftatim  A  vcnditioncinucncum  ab  cmpcorc  thcfaurum 
auri  vclargcnti,  vclli>dinaslocuplctcs  mctallorum,  lapidum,&:  aliarii 
'  rcrum  nou^ab  corete£bsin  fundo  vcndito ,  fcu  quid  aliud  nouuni 
vndcrci  vcnditx  prctium  cxcrcuic  inimmcnfum.  Vcnus  cft  (liccc 
nonulli  difrcntiant )  non  agere  vcnditotcm  cxhac.l.i.  vtpoft  Lu- 
douicum  Romanum  not.  in.L  Si  quis  cum  alitcr.  D.  dc  vcrb.  oblij. 
Ratio  £atisapertteft,quoniam  rcs  vcndita  dcbct  infpici  &:  (^rtmian  vri 
Ciat,&c6munitcrpalamquc  fc  h.ibcbat    a-ftimabarur  tcporcconrr.l- 
£tus  nccfortuicaacpoftcoacingcnciahicxllimantiiryiiuc  commodu, 
fittcincomodum ex ijs empton acccfTcnt.l.Rutilia.  O.dc contrah  cpr. 
•  vtnotauimus  fup.  dc  pcnc.Sc  com.  rci  vcnd.  idquc  nuilto  mjgis  vcrii 
/iiongopoft  vcndicionc  tcmporctalia  in  fundo  vcndito  rcpcrta  fmc. 

Hisrcftcaiiungitiftquxrtio  dcvcnditionc  harrcditatis  &:  fucccf- 
fionis,  fl cmpcor  vcl  vcnditor inucniantur dcccpti cnormitcr, vr aiilr, 
aut  falccm  vlcradimidiam  mlli  prcrij  &  valons  rcrum  h  urcditanarum,  rX«.i* 
cxcuflis  viribus  hxrcditatis.  Plcnquc  arbirrantur  a:qu.raccm  gcnc  --./«ri^ 
lalem  huius  lci;is.  t.  pcrtmcrc  ad  omncs  vcnditioncs  rcrum  jm- '* 
mobii^um  ,  fiuc  fj  cc  ilium  ,  fmc  vnmcrfaium  ,  hoc  cfl: ,  hxrcdita- 
Cttm,quiain  his  par,  mio  torcior  ratio  fit  quani  in  vcnditionc  fundi  Sc 
certicorporisalicuiusquodpotcftinrpici,probarf,ciurquc  valor  fciri 
Ccexplorariinonautcm  hjercditatis  prctium  ^  lucccHionis  cucntus 
planc  dubius  ,  ciim  in  lurc  &  aaionibus  inuolutis  abdicifquc  fcrc 
confiftac:  vndc  hic  dcccpto  vcl  vcnditori  ,  vclcmpcori  xquum  cft 
fubucniti.  EconcranoalijDD.  vtB^Idus^ft.uuunc.l  i  non  obtincrc 
in  veditionc  hcreditatis  ficiunsruccciruii^quia  ni!  ccrci  vcditur,ncquc 
ipfacorporahicrcditaria  vendimtcliiguatur ,  icu  ha:tcditacis  mcrum 
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folumquc  ius  quodrolomcelle<5lu  confiAicJ.Harrcdicas.D.depetii; 
h^rcdic.  Spcs  inccrcalucriaucdamiiiiwndi  incelii^icu];Li.s.(ihxres. 
vbi  BarcD.ad  Trebeil.cuius  cei  euencus  uicertu5,cum  t.im  venditori, 
quamcmptoriiaunincat,  %euteceocam  cx  poftfado,  &:  ex  cuentu 
laefum  fc  diccrepocerit,arg.lcgis.  22.  iafine,       i$.  D.  locati.  1.  Si  ea 
lc^;c,  C.  dc  vfur.  cum.  I.i.  C.dc  pacl.  LdcFideicomifro.  C.  dc  tr.infa^k. 
Qua;  opinio,  vc  rcfcrunc  Galli  Arcilogmphi ,  Scnatufconibico  pro* 
baca  eft  :  tamctli  iniquutn  vidcatur  hoc  confticucrc  gcncraliccr  in 
omni  hxreditatis  vendicionc,  putafilicno  fit  enornnj^irna^  vcaiutit, 
fupraBcircm,Dcunccm,&:c.Itcm  fi  h.rrcditariuma:saiicnum  grandc 
& inopinatum  cmcrgat , vci  c  t^ucno  nullumljr praucr  fpcm ,  caquc 
commoda  vcloncratuerintomnmomcognitacontr.^.hcniitus :  quO 
etiamcafu  dcbctfubucniii  ipli  hcicdi  vcndicori  qui  ralcm  hcrcdiciti* 
ignoransadiuit,  vt  di.xjmus  in cit. dcadcundalKrcditacc.  Sar.cli  vci 
ninimus  infupcr  ex  pcrlunadolus.icccircrir,  hK;lc  iiic  rcftirurio  da- 
)]tui-.I.io.  C.hoc cic.  Eadctn  r.icio  jT^cjpitin  vcnditicnc  6:  cdiicnc 
Jininven  iunum  &:adionum  l^lioncm  m  prcrio  vlcra  d^iDi  lM;';  r;(  11  rcfucui  cx 
ttptmt^  iiac.1.2.  Baldus  &:ahj  ijfdcmargunicncis ,  quibr.s  aLiJct^ftcd  achoncs 
^{liQmm.  in  pcrfonam  quc  dcbitum  pcrfonalc  concinciic  ccnlcncur  hHo  rcrum 
mobihum.  Atdiximushanc.l.2.in  mobilibuspcrdcrcojric.umfuum, 
e;  go  in  vcndicionc  ^  ccllionc  aclioiunii.  diXi  f-njon.       ^  riam  ahud 
in  mcrc  &:  purc rcahbusaclionibus,  fi  h^^ ncc  dubic,ncquc mancs  liv.t, 
fcd  bona  nominadubcucuccnuuloco  &c  viccrciimmobihs^vciniure 
&:in  vfutritum  cft. 
.Anolti-     Qiipd  vcrogcncr.-iliccrdicimusfquicatcmhuius  Icgis.2.  pcrtincrc 
ncatrtiuf  ad  vcnditioncs  omncs ,  dubium  habccin  vcnditionc  quc  fit  lub  hafta, 
cx  ludicisauthoiitatc&dccrcto,  lcruacisaucbonuin  pubhcarum  for- 
mvtJirtM,  mulis  &:  folcmnibus ,  quj  tum  vctcri  iurc,  tum  hodic  in  vfu  multipli- 
-    ccs  cxiftunt :  an  ca  vcndicio  &  addiclio  fida  vili  prctio,  &  infra  dimr 
diamiufti  prccij  rcfcindacur  cx  hac.l.^.Rcfcindi  vulcmaiorj-ars  Intcr- 
pcccum,  vc  Panorm.  dclmola,  &:cctcri  Cauoniflc  m  c.  cum  cauia, 
cxt.  dccmpt.  &:  vcndit.  tum  ciuihsiuiis  DD.  in.l.  Si  quis  cLimahtcr, 
D.dc  vcrb.oblig.  in.I.  Prcti.i,  D.  .idlcg.fdcid.  Ecin  khola  hccdicitur 
cirecommunisopinio,  qucdcfcndi  vidccur  cx.i.  Siquos,i6'.C.dcrcf- 
cind.  vcnd.  Rcfticuitur  dcbicor  poflcilionibus  fuis  vihori  prctio  di- 
ftra£tisfubhaftahlcali,obccl]acioncmpublicc  6c  annonari^  pcnfit:!*- 
tionis,ob  vcdigalRcip.  vtaitlcx/«»t/«i.  D.dcrclcind.  vcndit.  Itcm 
cx.1.1.  C.fi  propt.publpcnfitat.  Eiufmodi  pr^diadiflia^^acircdcbcnt 
iincerifidciuftoquc  prccio  ,  nccnonin.  I.  5,  dciurc  hlci,  &:in.h  2.  de 
iidciultrum.  &:iurchafl9  hfc.1l.  hb.io.Cod.ob  iniufrum  &:  minusprc- 
«ium ,  obprctij  viUtaccm  iimufmodi  vcndicio icprchcuditur    co n- 

ucliitur 
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ucjlitur.  E  contiaricf  Bariolus    BaMus  in.I.x.C.dc  pvxd,  Decurion. 
fincdecrcto  non  alicn.  Spccu  at.  &:alijrcnbunthanc.J.2.in  ca  vcndi- 
tioaclcgicinja,iudicjali,2<:  publicano  obtincrc:  proptcrauthoiitaccm 
&  cjlorcm  iudiciorum,  vt  Bald.ajcarg.diLta:.I.i,  dcpr.i:diDccur.quod 
lohan.Fabcrqui  appcUaturpciicininiusmorum^c^nfinnatin.  I.bi^o  • 
tcmporc.  C.  dc  remiilioncpign.  Id  quidcm  hodieciret  omnidnbio 
*  non  ubcincre.l.i.  in  mobilibus  iub  halla  fulcmnitcr^  &abrque  fraudc 
vUa  publicc  diflrai5lis ,  lcu  vili,  fcu  immcnfo  precio.  Dcimmobilibus 
<]uoque  idem  hodie  mngis  tcceptum  eAeomm  vendicionem  iudicia. 
riam  non  refcindi  ex  vilitacc  prccij  ,  dummodoneminimaquidcm 
JabcSinccvHumviriumvelminimUmdeptchendaturin  rubhaftatic*' 
.num&au€bonumibiemnibas&eatum  tcmporibus,  vtius  ciuilelo. 
t^uitut.  Eiqpc  (entcntianon  turbaturex.d.l.i^.hoc  cit.  cum  fjmilfbtis 
fuprdcitacis^in  qufbus  vilitas  prccij  pbeft  ^endtciooi  fac^xfub  ha(la 
BCcjAi:  nam  (pccialc  ibi  ius  ell  odio  ha(t;c.fircalis  poficx  ob  publicas 
pcnClcaciones ,  ac  odio  vendirionis  gra:diorUm,ob  Reipltib.  vc£kigal 
^ithcpcrcxaclorcs  triburorum,  inhumanos  &  crudcfcs  pubIicanos> 
f ict.i',inquam,  vili  prcrio,  graciosc  5:  fntudulcccr ,  vc  {^arct  cx  ijs  locis, 
Kos  vcEo  loquimuT  dc  tolemni  vendicionc  publicc  tadtattccrcco  lu* 
^iicis  poHau^tionum  rolcromabona  fidc  pcracfca  cum  crcdicoribus  U 
domino  debitorc,  vc!  pj^rfcntibus,  vclcitati^. 

Pleriquc  exiftimant  cam  rcgulam  vitiari  dc  fallcrc  in  minoribus  sifmi» 
quoramprxdiafipcraufhoncmaludiccdidra^iint  viliprciio,  illi  wii.fr4dt& 

•  Tcftituancurcx;I.Sicruidem.C.dcprcd.  &aIijsreb.min.1.Patri.  S.prae*  lE^yi*  ' 
dmm.  D.  demiuorn.  Tuhanus,  f.  fi  quis  colfiidcntc,  D.  dca^.  empt.  ftraman» 
Hoc  rcfponfum  nimis'Ci>ufum  &  generalc  cft:  quinimo  pradioruiii 
minoris  vcndiciopcraudionemfafta  nonrercindicur^i$li(lin£)^  ob 
Iv^noncm  in  pretio  leucm ,  fed  iik  demum  (i  itt  magna  vci  cnormis  de. 
«epcio,  vtloquuntur :  putafupradimidiam  iudTprctij :  tamctfi  criam 

'•hoc  ca(h  quidam  hodie  negent rcHitui  roinorem  ad^jcrfus  cam  l^fio*  * 
iicm,ii  venditio^£bfitritcper(b|emniaau£h'onuin  ludicifquc  de« 
crctumlegitimum  inam>inquiant.,  minordcbet  vti  iurccommuni. 
l.v/r.Cde  ininteg.re(Ht.minor.  Ayus  communceft,  Vendnioncs  per 
/M^cfiim  &audionempablice  Ei^his  cxfolapretij  vilitate  noif^ rcicm- 
di.Similesaatem  venditiones  bonorotn  £cclefi^faj£bs  folcmniter,  vt  EJi/t^!"  ' 

fcribit  ius  Canonicum  Jn  titulis  de  rcbas  Eccfef  non  alicn.  & ius 
•Codicis  in  qt.  de  SanroC  Ecdef.  vfufqaetribunalium :  Canonift^  yo- 
lunt  rccra£t.iri  &rc(cindiobpretijvilitatem,maximcfiiitHidimidja 

•  vel  vltra  dimidiam ,  quiafauor  Ecdefi^  non  pcrmittat  v  t  eaiuris  com- 
inunisauxilio  ex.d.li.careat&  priuetur,  fexcccis  in  idlodsaddudls. 
JN[^uc  camcn  hgc  opinio  probacur  apud  omnes  propter  pabUcani 
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ludictoruni  autlioritatem & Hdem ; quam m«inerc  inconcuflam  &iti«  . 
tcmcracamRcipub.intcrcftmifiimraodica&cnotmisl^fio  &  vilitas 
lic  audionis  &  pvccij :  vcl ni^i lcx &cbnditio  alienacionis  id  fctac»  vc' 
pofhmdiatur  meliorcm  condicioncmfic  ai|^ioncmafrcrcns,cricnte 
vclquadranteprecij:  qu£lpecicsc(laddi£kionisindiem,'vcin  alicna- 
tionibus  Galiiqcbonorum  Eccledallicbrum  vidimus. 

Supradidta  de  concradu  vcnditionis  producuntuc  ad  ca  negocia  * 
qvLX  funt  vicc  &  loco  cmptionis  vcnditionis ,  vcluci  credicori  meo 
dcm  in ibtutum rcm immobilcm,  hiccnim  fuccurritur  Isfo  vlcra  di- 
midiam  iu(ljprctijcx.l.^.Crotucomacrimonio,  niii  pro  folncione 
*  cotius  debici  pignus  integtum  crcdicori  volcnti  flt  pcr  au^tioncm 
addi^um  fudicis  dccrcto ,  &omnibus  conrcncicntibus ,  vf dc  fcnpc.i- 
in.I.Axliuo4^io,§.ripignora,D.dcrciudic  Idemquoqucins:ftimaco- 
rii ,  qux  pars  efl  cmpcionis  vcnditionis,(cilicct  vd  cum  rcs  vcndcnda 
datur  ccrco  prctio  ^ftimau,  ita  v  c  precium  illud  domino  foluacur ,  cic. 
Dig.de  seftimatorja.  velcum  ^cs  in  caufam  &  ncgotiumaliquoddacur 
sdimataccrto  pirccio ,  pucigro  dotc,  vcidonauonepropccr  nupcias» 
vcl  alii  rc,  vc  eilin  ciculis  dciurc  dor. 

DilfuIafra£bciocft,  an  vcnditioni  dacum  bencficium huius.  1 1, 
proclucidcbcacadca:ccrosconcra£tusquibusinprccio  fic  aliquis  dc- 
J^^"/,^^  ccpciis  vltraidimidiani;  non  produci  adoamcs  fcdtantumad  bonae 
tettdtmr  fiid concradus, vulgus p^It Accuriium ccnicc  cx  racione  legis.  5.  C 
^*'*    ex  quihuf-  caufis  maior.vbiin  contra<flibus  bon^  fidei  eciam  maioribus 

ofticio  ludicis  fubucnicur, 5c  in.  1. 5.  C  comm.  vtriufquc  iud.  Inbon^  - 
jidtiiMlic^s  (juod n:xr^u.tVit6'  ficlstm ijjcconftnerit *  tff  mdiin  reformihitur, 
Qu5gcncrahscichnicif>  primo  inLuiuu  probabilis,  camcn  viciofaap' 
paribir»  fi  cam  vciisad  iin^ulos  bonx  fidci  contra rtus  rcfcrrc  &  acco- 
Do  Lirc,  vti  cx  parciumcnumcracionc  conilabic.  Primum  in  coricra- 
^u  locacionis    con^udbionisnccfacis vcranccccrta  cft,  vt  infra  di-  ■ 
*       ccuius.  F  diucrroinconrraduncgotiori!mgclt6rum,mandat!,dcpo- 
fici,pro  focio,  tutcl^,  commcdati,  &  in  a£tioncpigncraticia,  (i  1  n  re  & 
in  prctio  vcIminimi}Ufioconcigcnc,hoc  rcHitui  &*teparari  debcc, 
ncquc  rcquiritur  deccptio  fupradimidiam:  inijs  cnim  calculus  po- 
ncndiSiui  dcnarium ,  &:cuiqucmumpra5c:K*nc  'nrcgic  rcddcndum. 
Similitcr  familix  crciicund^:  .t6bio  bc  pccicioh^rcdiratis  finiuncur  per 
diiiifionis placicum  vel  in  iudicio,  vcl cxCraiudicium  in  quo non  ft?- 
quirirar  dcccpcio  vltradimidjam ,  Ibd  minor  fuficcic,  puc^  in  quadrace 
vcl qi.iiiGuncc  portionis Iixrcdicarif,ex6arr.qucm (cquuncur  omncs 
io.lVndcD.proibciio.  ^4:(limatoria  ver6  vcnditioniplancadiungt-  • 
tur,  ac  vcndicionis  pars  dicitur,  in  caque  obdoccicx.  ir^vc  diximus. 
Rcljtac  concraclus  permutacionis  ad  qucm  rcgulalcgis.  1.  pdrrig|tcur. 
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&  vni  tx  permiKantibus  vUra  dtmidiam  dcccpro  fuccurritur ,  quia  ^« 
permutac.o planc rnniiis eft  cmptioni  vcnciinoni.  1.  Naturalis.  $.i. D.  titMUs; 
dcprarfccipt.vcib.  Imo in  pcmiutarionc vccrquc  eft  vcnditor,vtcrqj 
cinpcor.I.i.D.  dcconrrah.cpcl.i.U.dc  rcrii pcrm|itac.  Tamc  dcccpco 
c]\iod  dccll-  non  liipplcbitur in  cadcm  Ipccic  rcrum  ^uimur.uarum(vt 
r.gr.cofra  Molmx.unun  coi-:!uctiid.P.infica.§.22..)ic.H]Uc  li  cum  Titij 
iiindo jifrmucauciim  hmd.u  mcu  qui  licdimidia  parccmmor  i^c  vihor 
co  turuio  «.jucm  a  Ticjo  acccpi    Ticio  dcccpto  vlcra  diiri!di.;m  vcl 
circa  dimidi.un,  vtancc  di.ximus,  i»on  ccncor  pr.cllaic  iii|'picmciituni 
*in  ipccic  vclcorpoictundi  aucagii  ciurdcin  gcncris  .*  lcd  cxliac.  I.  2.  ' 
inihi  hcci  agcnu  ricio  fundam  (uar.i  rci.ldcrc,  Cn:  mcum  ab  corccupc- 
l.irc :  vclii  Ci2;o  m.iiim  ratum mancic concraclum  pcrmucacionis , lao 
Titio  id  rcdd.i!n  dc  iuo  tundo  qiiod  i'Iur:s  efl  /upia  mcuni,*id  cl^^  tan- 
ta;n  portioncm  cpnnuadcccptus  cii  vicra  dimidiam:vcl  h  malim  i-pib 
injMctio  '6:  pccumaTicio  lupj  lcbo  quod  tupdiitilt.c  xdimacioni 
Valoii  dcclc,  arj;  luiiusIcLns.i.  cu.ituioc.uidcm  pcrnjutacio  (it  vcndi' 
tirinj  fjitulis ,  idqucccnicnt  C*\n<"  "'ii^       ciim  canf.3,cxcradctmpc,- 

vcLid.c.  Ii:  liftcnon  bcncpcr  Molincum.d.loco  i;oc:»C!. 

inccrricrum  (diol  tP.icoium  Glolla:  pcft  Accuifium  putant  loca- 
tori  vclconductori  in  ir.crccdc  ix:  pcnijoncpr^aij  iiiprad:midia:n  Ivfo  utM  <H*, 
compcrcrcauxilium  huius  Icgis.i.  pcr.l.5.  C.cx  quib.caul.maior.I.^.C. 
Comnuinia  vcriulquc  lud.  Tum  quod  loc.uio  liiiiili^  lic  cmptionid.2. 
D.locatijix'  in  I.i.§  lcd  li  cmcrit,  D.  (i  qu.d  in  ir.iud.  p.itio.  FmpCiO,  ' 
locxCio,  pcrmi^c.uu)  \  ihprccio  facl.i  pariccr  rctchumcur ,  tacicquc  Icx 
.S/ 0./^  vbi  Glo!|a,C.Iocaci/5c  iuris  Rom.mi  EpitomilLi  f  non'  \biquc 
bonus,  Conr.ac.H.irmcnopuIus  Iib.r,.ru.8.in  rinc,\  bi  ficuc  n  pm[)Cio- 
IJCOC  vcndicionc,  uain  locacionc,  limcrccs  mfto  prcciolic  dimidio 
minor  vcl  amplior,  Lclio;  is  ratio  habcnda  cil:.  Simili  rationc  lidcm  ^ninem- 
Intcrprcccs  pucanc  in  cmphitcofi  fupra  dimidiam  dcccpto  lubucmcn. 
dum  cflc.quia  cmphitcofis  fitqu.;  damlocatio^  ^pccicspcrpccua- lo* 
cicionis..^.adco,in(lrt. dcIocato,ahenationcm  contihcns  pro  ccrto 
pictioannuo,quorcsquaii  vcnditur.  Hinccfficicur  diclx  lcgi.z.Iocu 
fxjrein  vfitato  rcditu  annuo  5o/4>-/o,  vcloquiturlarcconfultus,  rcdi-  jf^i^fi^ 
tn,  ccnfu  hindiario,  vt loquitur  vulgus:  cum  quis fundum  iuum  dcdic  lan»  vd 
Lac  lcgc'vc  pro  co  fibi  annua  pcnutatio  cercadic  prxilccur  ab  acci-  JJ^*^* 
picntc.  Hoc.concincc  ahcnacioncm,magfs  quam  emphitcofis,  vb^  *.  . 
ratiohabccurlxfioKiS  vltra  dimidiam :  hicque  coQtradus  acccdit  aa 
locationcm  pcrpccuam  &  cmptionem.  Inde fenfim e6  crahiuitur ijdc 
Jnterpretes , .  vt  cxidimenc  etiam  in  feudo ,  in  datione  fieacceptione 
jrei  in  r^dum>eire  locum  huiclcgi.i.perfcaid  nolltam,de  rebus  EccIcC 
XLonalicnand,  AlijcontroacRunt»  &  fortitec  alccrcancur ,  primi^m 
• " "  * "  Ecccc ij 
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vetcfes» (!emdenpui,Wximcfchola(Uci,argumentisinniime&s vuK  * 
K-pw  gaiibus.  Scd  intcr  hxc tam  varta,  vcnus  &  mehus  renticmus  cum  viii 
"^*    &  rcrum  perpetuoiudicatarum  excmp!ls,vcri(Gmis  lcgum  interpre. 
*  tibus,  primum  in  locacionc  non  obrinere  ftancl-A.  vulgo  enim  crcdi- 
tur  eam.U.  intelligi  cantum  dc  vcaditione  ^  reialienationc  cxprcfla 
&apecia,quia  vendicioiiis  vcibum  continea.ralicnanonemm.lSjcaia 
liberi.D.  dc  ftacuhber.  AhcRacionis  autcm  vcrbo  non  conciacjur  lo- 
'  cacio,  qutanon  rem,  ncc  iusinre,redcantumaliquocannoru  trudus 

daccondu^bori  proannua  certamercede:  Locatio  tundi  nilaliudcft , 
.    quam  vcndiciu  frucluuminaliquocannoSyBarti &ahjm.i.Coteni. 
D.depublican.  Ircmipcatio  condu£lio vcrinqucveriacurindacione* 
tancilkmrci  mobiiis :  nam  locator  concedit  fructus  rei/&accipir  incr- 
cedctu.  conduclor ioluirmcrccdem»  & accipit fru^lus.  At  fupraolte* 
iumefl  iri  V  cn  dicione  &  cqn  tradu  laobihum  vim  non  habere  hanc.  1. 
2.  vndc  icquicurjlocacioncm  ab  cacxcipi  &  rcmoucn,vcantcdixvnu$ 
4c  vcndicionc  fylus  ca:dux,  quiatru£tuscrt,  non  camcn  auferruc 
conduftqriaiftlo pro remifrioncpcnflonij, (iconcingat infolita  ftcri-' 
hcas,  yrnot.in.LiiXConduclo,&: fequcnribus,D.Iocaciil.Licct.C-cod.  • 
Ltr4tio4d     Hoc  ccrcum  eftin locationc ad  modicum  rcmpus,  cum  qtiis  fundu 
te^p40    ^*!"""*  locatinannos  qumquc,  vcl noucm ,  non  Lipra,  vc inccrprecan- 
ijin^fa.  carDodtorcs:  apud  quos  quia  fundi  locacio  fadia  pro  dccem  annis, 
inccricicntcs  qui  ncc  iuns  ncc  facli  vllaignoranciapofruncexculari, 
locatiopcrpccuadicicur,qualiIic  viccperpccui  vcl  annui  rcd,rus,ncc 
vfquam  defiuic  vcicciracqiiandiu  conduclor  pen{!onci^pra:ibc^cr- 
indcac  fTdiuturnumid  rcmpus  paruicius  ptrpctuarij  coIoni.vHncc 
.  diclum  cil:  in  rradarudc  agvis  vccbgalib.  Vulp^us  Dodurumm  hac 
locacioncpcrpccua,  vc  s^xl  in  emphiccufi  ccnlcc  dcccpco  luDra  dirnidia 
fiibucniri  ,qucis  acccdic  llcbufais  ad  Rci^ias  confticutioncsincic.de 
rcfcifionc concraduum.  Concianum {'cribic Spcciilacor in  tit.  dccpc. 
&  cic.dclocaco,^:  M.ifucr.usiin  cic.  dclocaco,nc*^antqucIc^em.  i.ha- 
bcrc  locum  inpcrpctua  locationc,  atque  ctiam  in  cmphiccofl ,  ram 
propccr  inccriuni  Iruduum  euencum,  quam  quod  ilii  coniniclu^  noiv 
iincycndicioni  iimfic-s.  Quxopmio  vulgo  iccipicur,  enaminrcbus 
Lcclcfuv,  (i  ritc  ^  foIci»nniccr  .abantiquo  dat.x  iinc  in  cmphitcofim; 
vciiianciquacmrIiitro.'!s  hodi  '  finir.i,  rcnoucrur  eodcm  prctio  ,  vc 
^ixi  ad  c.i.  cxc^dc  fcudis :  iriH>  cc.am  ll  noua  firac  lolcmnis,  niodo  no 
fc«i«Hi.  fic  \xi\o  enorm.' ,  vr  nor.fun.  C  )jiod  ad  lcudum  actn  cr ,  cum  iHis  malc 
diccrcs  iitco  v.ilcrclcjicm.i.  ci;m  rcudum  dcHni.uur  donacio  &  jira- 
tuita concciiio  facla  vailailo ,  qui  (i  fcudo  grauccur,  porcft  illi;d  rcfii- 
jtnmh-  ^.•'.rc  domino,  in  lf.\rcud.&:  vfi».  Adhuncarticulum  dc  'ocacionc  pcr- 
lincc  vcilis  qua:lho  uc  icdcmpcionc  opccis^  &  iocacioncopcracuiu,  ii 
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in  ciacontraftu  decepcio  ik  vkra  dimidiam  iufti  prctij.  qui&merces  *' 
•dimidio  maiory  vel  dimidio  minor,  quam  pac  ficconuenta  efl.  Aticx* 
liacJ.1. adiufti  prccij  cxqunlicacem  rcdigi  debeac  ea operis ,  vel  opera- 

^xam  locatio &'condudio.^Hocaifinnandum  efle  videcur,  quia  vendi* . 
tioni  fimile  eft >  cdm  quis  rem  vel  maceriam  prxfjat,  &  operas  Tuas  lo* 
•cat  certo  precio,  arg.lcgis  Sabinas,  D.  de  concrah.  cnip   cum  Harmc*  * 
nopuio ;  lib.  5.  dc.  S.infine,  quitamcnlocusobiCcurQsefl,  acde  folo 
operisredempcore,{enarcifite (Sdoperario,  loqui ei^ iocum  putanc 
aonnuUi ,  ica  vc  (bli  redempcmartiici,opei:ario,  fupca  dimidiam  J^fo 
iuccutf itur ,  non  tiomino  rei  in  qua  fic  opus  quod  faciendura  locauir. 
Dici  poceft  eius  loci  c^fum  efie  cum  quid  fa^m  cft  in  operc  locaco  . 
condu^o  vei  plus  vehninds ,  vel  alicer  quam  connenerac :  vcerquc 
fenfusex  eius  loa  diligcnci  le£kione  diiudicabicur.  Saoe  plebeio  tc 
humili  opcrario,  arcifici,  redemptori ,  &  mcrcenano  dccepco  vlcm  di- 
midiam  in  locacionc  & condu^one  magni  operis*xquum  cftfubue- 
niri ,  maxime  cum  in  re  immobili  fic  opus :  Domiiib  nonica  facile,nifi 
prQbabiiem  h6d  errorem  ofiendac,  vel  fiiggeftionem  redempcoris 
arcifias  fitbdoh&  vafrt»  vcin  elegancifpecie  legisCdminpiure^.S. 

,  inandaui.D.Iocaci.  Molina  Hilpanus^de  concradib.  &alij  notancmo- 
ribuMifpaniarumdidam.la.  nonhabere  locumin  locacione  oper^- 
rum.  C,)u_o d  p u co debere canci^m  accipi  de nuda & roera locationc  o- 
pbrarum  arttficis  qai  macerias  non  prxfbc ,  nam  hic  res  mobihs  .cancii  * 
vcrinque  verfiicur,  icilicet  opera  &pecimia:&inmobiiibus  deficic 
(an£tiodi6tzJ.a.  .  * 

Ctim  qp^ hcfus  eft  fupra  dimidiam  parcem  cius  quod  ex p6ft fafto 
apparuir,eum  hquid^  &  cerco  confi:qtfi  potuifie  ex  lite  de  qua  tranie-  n*m  ptrti>>^ 
git,  vtrumaduerfuseam  tranladfcionem  reftitutio  &aAio  ipfi  com-  "^^'/"^ 
petat,  in  hoc  fcilicet  vttrania£i:ionererciIt&,  in  primum  ftatumcau*  T  ' 
iimqncres  tota  reftituatur ,  nifi  malit  alter  (lipplcre  quod  decft  certg 
firiuftarseftimationilitis.  Hoc  vulgus  DD.afHrroant,quoniam  huius 
lcgis.t.  aequitarficgcpendis,  vt  cft  m.l^.  C.ioluto  mactim.  srqui  vero 
&  humanioris  iuris ,  vtnit  d. i.  1.  interpretacib  fcniper  amplianda  fic 
l,Inambigua,D.delegib.  Acquidelicctrnnfigicddbius  6c  Ittis  vexa- 
cione  deterritus,  non  prxfuitntur  voluifiearoittcrc  lus  quod  fibiVunc 
obkurum&incognicumerat. l.Cumaquiliana.  D.cc  tranfaifj.  Idco 
cali  craniadionc  fupra  dimidiam  Ia;fum  refticui ;  addo  fi  poft  conftct 
apertifiimceum  Fuiiredcceptum.  De  qua  rcfcifionettan{a(5lionis,  fi  * 
egerit, &de e.idem  dcnuo tranr^gerir: quamuis vJtra  dimidiam  in  ca 
fccund.itranfadioncfucrirVicccrtus,  non  c.ir  cn  rcftitueturampliiis, 

-Vtclrin.l.Lucius,  7*S.§.vlc. D.adS.C.^^^Trcbcl!.  qvo.modo  jncclle- 
ftus  liie^locus  fupcriori  fi;ntentiscilto%repugnabic.  Bart'.  vcr^cunt 
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VJESIO  IN  RE  • 
alijsdifimguiCyanquis  in  tranfa^ione  btrosfit  vUn  dimidiam  verjt 
'seftiraacionis  retpccicx^hicquenegac.Lt.Qbciner&:  an  vero  vlcra  di- 
•  '  soidiam  pretij,  quo  dubius  Hcis  cttcncus  ic  alea iudicij  aedimacnr  veluti 
per  auerfionem ,  cunc  obtinerc.I.i.  cnius  diftin^ionis  G  cafum  &  fa^ 
ipeciem  probabilcm^v  clis  qon  (licuerc ,  cercc  repe«ie«  eam  verbis  ma- 

Vi»tMiffSf  nibusconftaje,acreipiainucilem  eiTe:  AlceraparsIncerprecum,eo« 
demBarcprxeiince  ob(curius>^concrario  volunc,  ob  quamcumque 

jUx^.  '  Izfionem  in  pr^io  &  licisauc  rci  a^flimacione,  banc.l.a.  non obrmcre 
in  cranfa^tionc;,  ncc  eamrefcindi  cx^flo  m  re,  vcaiunc.  Qubifuin 
cranfa^oci^cxccpciopecpmpcorialicis  finira:.  c.  i.cxjcra  lirvscoii- 
teft.ncque  rccrackccar>  eciani  rcpcrns  nouisinftrumencis.i.Cau(as.l. 
Fracres.  1. Sub  praKcxcu.  C. de cranfacl.  vc  ncc  pcr  cxccprionem,in  ^a 
caucx  &  non  numcraca;  pecunix.  l.Si  crantadionis.C.  dc  non  numer. 
peciin.  ncqueexprxtc.\:umclcbici(bluti  inccrto  &  cicub.inti  animo, 
1. vlc.  C.dc condidl. indcb  I.  In fumma.  C.dc  rranlicl.  Addc  iucis di- 
^um,'qu6dillc  dLTopcusnQncft,imoIiicpcurm*ulcuni  qui  Alitc  dif- 
cedi^  eciam  iuAitlimaJiodie  fi  omnis  cil  Cadmea  vi.doria:  dc  di  uinum 
przccpcum  Uces  omoino  exeaacur.cap.  Iurganciam,cxcra  dcfenceiii;. 
&  rc  iiid. 

ffflMiV  '  Adliunclocumrcferri  dcbctlcxOdiolas ,  C.  cfcplus  pcticio».  vbi 
^.,.t„tn.i^  cra^cur fai^um  vcl  magc talium  hodic  ftecfUes deampliori  6c  maiori 
pccuoii,rc,&:quaHticatcquxininftrumcnto  fimulacc  contra  fidcm 
inplmho  vcri  daca  fcribitur,  vccftm.l.  Vcndicor.  ii.  C.hoc  cic.  inhis  vcrbfs, 

qukmreiqu^diflrihelysturefjeconucmrMy&CC  Nocaemirciillij^^  rcfcriptu 
admaen.im^ciiiii^  patcr  vcndieorrcijConfcnliC  vcinftiumcnto  vcndi- 
-tionislcnbcreturprcciumrci  vcnditx,  maius  quam  cor.ucntum  vcl 
dacumcfTcc:  is  magnscpAt^rvcndidir  Cuntum.^o.qu;r.icccpiCj  lcriplic 
tamcn  lcxaginta,  vclindic  hc  (l-piuF.  Cumquc  dc  hac  limr.I  aioi :c, 
quafidelcfipncin  prcuo  conqucicrctur  ma^;na  filia  Jciundi  vcndi- 
roris,  ibi  rcfcribunt  Impcr.irorcs  nil  ad  vcnd;rorcip  pcitmcrc  liiam 
jinniL\tionciu  5^  adicdionc  r.iirim  maioris  pLcti|,ciquc  liuisciTc  dc- 
bcrc,  ii  prccium  rc  vcra  promilllim  fucrit  numcratum.  Qux  mccrpi  c- 
tacio  didcT.l.  ii.  vcra&:apcrta  cH::  docccquc  a  quibufdam,  illms  icgis 
tcxtum  frufl:racorrumpi,&  malc  pro  vocc  ALutts,  rcponi^W/;//^^;Tuui 
ibi  Fallo  Ipccicm  fupponi  dcempcorcqui  curaucriclcnbi  minus  prctiu 
quamconucnilTccfii  dcdilFeCjquod  vcriiimilenon  cfljnani/ioc  ciTcc 
iadareruum.I.Cu  nifidcbito.  D.dcprobac.  Illcauccm  locusnotldus 
cft  contra  cos  qui  poit  vcnditionem,aIicnarionem,vcl  ccinoncm  iuris 
&  rci  alicuius  ccrto  ptetio  fa:l:am  &  liccris  confignatain,  pollca  oppo- 
Aunc^  obtcHantur^iaceliioajs  aiic  aiicnacioms  inilcumcuco  picuuia 
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ETPRETIO.  38(r 
ycndtcionisaiitcefGotiiSyfuinearcnpcainmaiUs  qu4m  re  vera  fucric 
caucun»&  numer^cum :  Quz  allcgacio  concca  fcripcuram  non  admic- 
ctcur ex  iuris  ractone,  vc  alibi  diximus.  Idquc  Senacufconfulco  con- 
firmacum  e/lpro  debici  ceflione  fafta  mercacori  Andcgaucnfi,  aduerv 
(us  quam  crcdicorcs debitoris  cedencis  obijciebanc  prccmni  ceffionis 
niaius  fuiile  afcriptam ,  quam  re  veri  conuencum  6c  numeracum,idqi 
cedensiptefiicebacurjiiegabaccefliclharius:  Ipliascedencisconfcliio  . . 
nil  probac  concra  rcripcuram  6f  in  dcenus  necem^  vtalio  loco  monui. 
Adde  quod  ficiu/e  Cjuili,&  Galli^  legibus  contrafcrjpturx  fidcm  non 
*   debenccemere adniitti teffium ccftimonia ciuili iudicio ,  vtanc^  dixi- 
mus , acque liic  cicra  dubium  ipfe dcbitor  in  qucm  ccnio  altcri  fada 
eftyadeamexceptionemnonadmiccerecur.  Adueriiishatcperpecuo  . 
cxcipitur ,  nifi  pcr  concrariam  fcnpturam >  vel  nifl  cx  interrogatione 
&c  orc  iplius  rci  iimuiacio  probari  poilec.  Icemnid  conlanguinei  ven- 
diroris,  aut fcudi  dominus,  vclxncrem  vendicam,  cx  mpribus  rcdiii- 
bere :  illi  enim  decalidoio&falfo  conqueripoiTunt,  atque  omnisge* 
iieris  tcllimonia&argumencaotferre&proferredcruppodtionc  pvc- 
jfi\  maioris  quam  iic  cphucntum   numecacum ,  ex.d.lOdioias,  C.  de. 
pluspcdr. 

Sc3  vtcorecurratvndeabierat  oratio  .-quoddiximuscx  cau(a  Ijc- 
iionis^on  refcindi  tranfadioncm,  iureciuiliapertc  probaturin.  d.  1. 
Lucius.  §.  vic.  D. ad Trebcl.  vbiinpretio&  rela:(iocil  nonmodo  in 
dimidia,{edetiam  in  quadruplo  (  Vocantvulio  enormiJftmamUfiontm) 
£s:dcccptus  rcflituitur,  niii  tranfegerit,  nin  tran(a^onis  pa6to>de 
fideicommifibdfeciderit,  compofuerit»  namaduerfus  rianG£tion«m  ^'upont 
yclbtutio dcnegatur.  Nequealiter islocjis intelligipocdl: :  li^ct  non*  ««" 
nuHi  diuincnt  ibi  fuifTc  primam  conuentionem  vcl  cranlaitioncm,  ^ 
dcindealtcram  vcl fccundam ;  acqueinprima  conuencionc ,  eum  cui  . • 

fidcicomraiirum  rellicucndum  erac  ,  modico  contcntum  fuifTc  ,  tc 
grauifliroclapiumlnquadruplojidcoqucdcillius  padionisveiciflionc, 
cum  litera  mouiflcccfti  pofl-ca  dc  iiac  rcftuurionis  caufa  tranfc^ifle, 
Quo  uncQpi  cafu  p&can t  laeiioncm  ct  (i  grau  i  111  m am ,  i  n  1 1  an  (a  a i  o  n  c 
non redmtegtari»iaalijs  reiradari,cxhac.  1. 2.  Scd  in  concrarium  ibi 
dicitureum  quiciatdcgit,licct  fucrit  in  quadruplo  dcccprus ,  non  rc- 
llitui :  &iuta  isepc  inclamant ,  lub  vllo  pra:ccxtu  nunoium.rcfcindi  ' 
tran{a£t:ionera  :  quo.d  Galliarcquicur,eriam  m  la:(ionc  gi.iuiflima,  iu- 
3rcaGIoira$S£DD.ihc.  Cumcauia.  cxc.dcccllib.  Acquccn im nodvi  ^ 
.ciftamoncam lurecon/ulci hocolim tcnucrunc,  vc re.ciclalnn m.  I,  Si 
quisciimaIi(jcr,num.T3.  dc  vcrb.oblig  Mc^do''-'/ ^-c  cantum.,  lcu  in  ri  c- 
tio  fitdcccprio,  vulgodolus  <'xre//^/.t  dicitur.  Aliudfi  dolus  cx  pcr- 
£bi}a ,  fjcaufquein  craniadionem  velincidciic,  ycl  ci  cauiam  dcdcrir» 

• 
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LMSIO  IN  RE 
vtint  6kemm : namprobaco  dolo trania6tio  refcinditur  >  Sc  in  iitre 
dictmus  cran(aAionem  re(cindi  ob  euidencem  c  jlumniam,  ob^tolum. 
l.In fumma.  1.  Qui  cum cucoribus, qui  pc  r  Fallaciam.  D,  de cranfaft' 
in  nocabili  {pecie  legis  TmJrAtreSy  depadis.  Ex  quo  for{an  cfficerec 
aliquis  poHe  cranra^l^ionem  recradari  oblzfionem  grauiflimam^enor' 
miflimam  (  vctiiunc )  quia doli  &  fraudis  aiicuius  lii  ii : cione  non  ca* 
'  reac:vu]g6enimcraduncDD.cam  magnam  drconucncioiiem  dolo 
fl;quipararicx.l.Si  fuperftice,  Cde  dolo.  Panorm.in  ccum  connngar, 
exc  deiureiurando>'quod  Gallia  vixadmiccerec,  cum  diftri^bc  probi-^ 
beac  cran(a£l:ionem  rcfcindi  ob  doIum,in  re,  qucmlibct.  * 
jDtvtnd-e-    Poft  ha!c  cra^cur &  dubicacur  an  hxclex.  t.  profic  rcicnci  &  vltro 
liyde^  confencienci  inprectum  iniuftum,  vile,'aucimnienrum :  vcl  cxprefic' 
'htuSi*"^  donanci  fiiperflmim  &  exceiTum  iuf^iprccij  :auteiqai  rcnunciacbe* 
freti^    neficio  hutus.l.z. idqueiuraco.  Finge, in  vendicioni^  cabulis  nomina* 
tim  (brtpfic  vendicor  notum  fibi  eflc  rci  verum  valorem ,  fcquc  inteU 
ligere quod  multo  pluris  valet ,  quam  ab  eo  vendira  fit,  5c  tamcn  (cr 
cam  vendere  vetlepretio  vihori :  autcTnptor  dixit  fc  vellc  cmcrc  pre- 
tioiicet  immodico.  Hicomnes  Interprcvcs  poft.Bart.Baid.&^vecerc» 
cen(entcali  vcnditon  vcl crnptori  non  fnccuni ,  quin  fcicns SC  volcns- 
nonvidcturdccipi.l.  i.in  finc,  D.dead.  cmpci.  Cum  hypciocaqj^  Jc 
-{iiperfluum  iufli  prccij  confulco  remiccic,  videtur  donare.I.  Cv/fus  D. 
deceg.iur.  Excipiunc mulicrcm,  minorcm,  niilicero  8c  nifticiimj  <|Ui;a 
histacilicatc,  tum iuris & fadi  ignorantia  hpfisfuccurr!tur,tir.  Dig;. 
dciuris&fa£li  ignor.  Iftaopir.io  fuftcntari  tantum  viJccur  rhc(ibu$. 
brocardicis  fcurcgulisgcncrahbusfenipcriniurcpciiculoiis.l.omnis. 
*  dcreg.im:.  vpluti  hocloco  in  conrrarium  dici  potcft  ex.l. Vcrius.D,  dr 
probat.  in  tam  grauiccrlacfbnihilominus  pr.rfumi  ignorantia  potii^» 
K«w'»'«quamicicntiara  valoris,cun  ncmointclligi  &  iingi  dcbcat  fiium  ia- 
ttjtnmtur. j  Q^fi^ dcindcbito, D.de probat.  At  vcrojinquic^yccnfcturfiic 
tacit^  donare&  rcmittcre  fuperfluum  &  cxc^Ium  infli  prctij  /  malc: 
tacita  cnim  i\ onatio non  pracfumitur,ciamdoRrc fic  pcrdcr.c.I;FiI:u(l 
£im\  p.dcdonat.  fitque  intcrprct.nio  rro  co quide  danjno vitando 
ccttat,contracum  qui'ccrtatdcLucro.i.  vlt.  §  iicentin,  C.dc*furc dcli- 
ber.  vtpoft  Accurf  notarM:omnesin.l.Qiiif^ii:^.  C.de  rdcind.vcnd. 
Jcaque  perpctam  &  inutiliterquidamin  hac.l.  x.  diftingunr  fcicnrem 
ab  ignorantc, ciim  fit vcrius ,  quamuis  fcienti  rei  valorem  &  vltra  di- 
sZntt^i  miui^n^  dccepto  compctcrchuiuslcgis  bfencficium.  Rcm  cnim  tantu 
*  /  rno~  hicinfpicimus  &  vcnditionem  iniufto  prctio  fadaro,  non  perfon.Ts, 
ncc fcicntiam  vcl ignorantiam contrahcntium,arg. lcgi^i. infitic> D. 
de  i£4il  ed.  in  quod  omncs  D D*  confentiunt. 

1  Similitcr 
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PRETIO.  J87 
Sirr.ilitcr  qiia'fitumeft,aniuuctut  hac.l.i,qui  iuracusci  icnun-  ^^•«'  •r.ni 
tiauic,  iurnuitque  fc  ciusauxilionon  vfurumaducrfus  vcnditioncm 
vili  ptccio  fa^m.  Placenciaqs  Gallus  vcilifTimus  auchoc  dixicea* 
renunciarione  &  iommenco  non  impcdiri  vim  &  cHcdum  Icgis.  2. 
'  Concra  Placcncinum  omncs  in  {choia  difrcrunc,  impcdiri,  quia  iuliu- 
raodi  religio  fuftineacadum  alioqni  inuaiidum, wt po/l Barc lac^cri. 

-  bunc  ad. ! .  S I  quis  pro  eOxD..de  iideiuiibr.  &c  i  n  Auccnc.  /acramentapu- 
berum,  Ciiaduerrus  vendicioncm,  vbiaduerfusiuraramvcndicionc 
la:  fus,  cciam  minot  non  refticuicur  (  quod  vfu  planc  rciicicur)  ac  de  co 
4Mbirarc  Canoniftis  nefascfTccm  c.  cu  concingac^  extra  deiurciuran- 
dot  Nihilominustamcncaopiniovfucribunaljum  dtquiiilmc  rc*c(5la 
jcP'»  quia  :utauicncum  dcbcc  ccnfcri,  rcgulan,vf  vulgus  ait,  /ccundiim 
naturam  U  conditioncmaAus  Sc'concra£buscuiapponiiur,cz.argum. 
legis  vk.  C.dc uon numer.pc^  SiciuHurandum  quod adhibecur conl 
craduinuliodicicurnuHum,  quianon  dcbcar  cfTcvinculufhiniquica- 
ris,&iniqua:conucncionis.c.quanto,cxtra  dciurciur.  P.inofm.con- 
iil.  61.  vndc  obfolccum  cft  quod  oTim  ad  rcfcifioncm  iniufli  a&us  & 

-  cofJtractusiuraci,obcincnda  cracab  Epikopo  ftripia  Sc  oL  fignata  vcl 
figillata  vcnia  &: difpcnfiDo  iuranicnti,  Ergo  n,ulc6»minus  obligabi- 

curis  qui  fine  mramcnto  rcnuntiac  cxprclsc  bcncfitio  Icgis.  2,  liccCt«ift»M»r. 
vulgp  fchobfliciputencralcm  rcnuciationcui  v.ilcrc,  pcr  Brocardicu, 
quodhcct  luri  fuo  icnuntiarc.  I.  j  cnulc.  C.  dcpacl.  cum  fjmiiibus  in- 
numcri^s,  Scd  hocnimiskuc  cfl.  Idcircoalij  Inccrprctcs  poft  Bartolu 
in.i.Si  quis  cum  alitcr,  dc  vcrb.obligat.  dillmdionc  adhibica ,  id  fu/li- 
ncre  fic  nituntur,  vt  gcncralis  cantum  rcnuntiatio  nonhiiHciat  ad 
tollcndum  auxihum  lcgis.  i.  vcluti  (i  vcnditor  gcncraliccf  dicac  fc 
renunciarcomnibusadionibus,cxccpcionibu5,Sc  rcicillionibus  qux 
ipfi  compcccrepolTcnt  pro  rcuocanda&r  rcfcindcnda  vcnditionc,h^c 
cnimgencrahs  rcnunciacio  in  rcbus  omnibus  parum  firmacrt: .  vr  not. 
in.I.  Sed  ecfi,  ^.quxfitum  vbi  Glolfa,D.fi  quis  caution.  Si  vcro  fpccia- 
Jis  cft  rcnunriatio  ,  putant  omnino  vaicrc,  &:  noccrc  rcnuntinnti. 
puta  Ci  v|;nditor  in  contradu  nominatim  rcripfit,  Quxmuis fci.it  ic  vcn- 
dcrcminus dimidiaiuftiprctij,camcn a contraclu fc non  difcc/Turum 
ac  /c  rcnunciarc  bencficiolcgis.i.  dcrcfcindcnda  vcndir.  pcf  quam 
incclligicconcra<flum  rcfcindi  poiTc ob prccij  viliciccm ,  ncquc  tamcn  # 
vellefc  vfquam  co  lurc  vci:  putanthoccalu  amitti  rcmcdiumhuius  ' 
Jcgis.i.  &:  camcn  faccri  cogunturhocnon  pofrcadmitti,'li  vltiadimi- 
diam  \xC\o  fitim'mcnla&  cnormis ,  vrniunt ,  veluci  fi  rcs  digna  mihc, 
Vcndita  tantum  fit  100.  aut  500.  quoniam  larfio  calis  non  carcac  fufpi- 
tioncdoHfalcempiarfumpii,  I.Sifupcrfiice,  C,  dcdolo.  Ec  ccrtc  non 
poccil  ad  doium  ccnunciacio  pcicincie^  vcieuin  icmittcrc.  Vcium 
«  '^ttCt 
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LiESIOINR^ 
•   his  n  egl  c£kis  ex  certo  iure  6c  vfu  generaliccr ftatuendani  eft ,  hiMuT* 
modi  reauntiacioneip  quamuis  (peciaiem  non  roUereauxilium  hoius 
XMM^itf.'  legis.  1.  nam  ea  cancela  qux  legis  xquicarem  drcumuenic  &  eludic, 
r2s'^'iZ  P^^"^     ^^^^  &impre(Iiooe,  necntfi^duns,auaris«&6llencibus,. 
caiesin{blicaccauciones&clau(ttlzadiiduncnr»  fiuitqaciliud  vulga- 
cwft  exlDoli,  veriit  Dimfiim^  D.denouacton.  QjuiftdUtMte  vtnJmr 
itu$itm  rem  ruam  vi)i  precio  proiicic»  eadem  fiidlicace  &  £eae  renuncia^ 
.  biclegi.!.  Adde  quod  iuris  fucuri  8e  nondumcompecencis  renunda- 
'   doiemper  fu^^  &  leuis  eft.  LMacer»  D.  de  inomc.ccilam.  atque  in 
id  videcur  edita  notabilis  lex  vlr.  s.idem  quxGjc,  D.  de  condi^  ind** 
bid.  idmqthtfiitsnpa^hmtiModm  pgriAUontbus  ( cum  accepca  cxpeniis 
paria  iiintinittbdu6ki6nc  tSLdonuin)*dfcrthifolet,ex  hoc  contraSlu  nklUm 
tmpliiu  mter fi  contnmcrfidm  effe,  impediat  repetitionem,refpondttnilpreffom 
atrimpedtrf,  Iungedidam.i.  Scd  etCu  S»quat(icum,  D.  (i  quis  caUcion. 
yndeconndcurnocabilc  Brocard  icum ,  Inomnirenunciattone  ^amriu 
tioneimissUcmm,  ineffe  tacitefemperjntelltgitnr  cLmfula  h^c  tacita,  excepto 
^  falno  efrore,  lapfit  vel  circumfriptione.  In  quam  fcntcnciam  yulg6 
#       decurruncnoftri  Gallix  iunfconfuldyVcrccibicRebu&sinConfttcu^ 
ciones  Regia$,Glp.    rcfarionc  concraauum. 
^  -  Hisconfcquenscfttradatiodcvcndicorevelcmprorc  qui  donaf,' 
j^JljjJj  vlcr6que  largicurhyperocamfcuexccfliimprecij  iu{b:fcribitin  codc 
ftrjtmi»'  concradu  fciencem  lecontrahere  predo  quod  minus  vcl  maius 
^f^'  dimidt^  iudi predj ,  verim  fc  id  donare  empcod,  ac  vellc  vc  id  fupcr- 
SuuRl habeacfex  ciculo  &  caufa  donationis :  an  talis  donatio  cxcludae 
remediu huius lcgis.  2.  Si vcndidoniiniedaclaufula donacionisnon 
iGicis  fpeciahs  nec  cerca  fic ,  v  eiu  ti  citm  vendicor  eCfase  dixic  dooare 
&remiccerecmptori  quicquid  poft  rcpcriecur  pcr  eum  iufto  precio 
(uppferi  dcbcK:  TuiK  poll:  Bart.  Eald.  &aIios  rcfbciudicancicdptam 
defun^oric  cam  cIauiu]amnon'moraricH'caumIcgis.2.vc  diximus 
deccnunciacioncgcncr.nli.  Sinvcco  apcrcc  cenftctdcanimodonanff 
di ,  ac  dc  vera  ccr  taquc  donacionc}  velud  ii  vendicor  diluadc  reilacus 
cft  fcfc  giatis  &  hberalicec  vcodere  precioyiliori  &  mint^%dimidi4 
iufti  pcecij ,  ac  fe  emf  cod  donare  eam  hyperocam  (eu  excefrom  predj» 
tuncaiunr  vnlcredonacionem  exJ.Siquis  donacionis,D.de  concrah* 
^    .  empt.  1  5.  C.  de  contrah.  empt  vbiccnec  donacionis  cau(k  vendido 
fafta  viliori  prerio.  Sedconccacia fcntcntia  veriorin  iurccum  squior 
cfle  vidccur ,  T>or:xtionem*eiui'fptod  deej}  lufto  pretio ,vd iufiim  pretiutm 
cxcedicfupradimidiamdusjnonobcfrcdonanti,  quoniam  cxprefla 
&extorca  prxilimirur  inddenter  ac  drfundoric  innegocio  adoni* 
doneprorfusalicno  :Jacque  re(chiotu  obnoxia  eCbnon  minds  quilm 
cenunciado  vcl  expceiTa  ycliuraca  coucra  hanci.  a.  vc  fup.  diximas. 


Digitized  by  Google 


ETPRETIO.  588  • 

Siquidcwr^jtalis  donatio  nilhliud  eftjqua  rcnunmtio  qux  cx  natura 
&  qualfracc  ncgocij  pcrpecuo  prarfumicur  cxprcila  ^  cxtorta per  eum 
qui  non  lulio  prctio,ncca:quabilitcr  contrahit,vti  ditlum  eft.  Dcniq; 
cum  hoc  agcrctur  vt  cflct  venditio ,  tamcn  in  fraudcm  lcgis.  1.  firau- 
latc  conccpta  cfl  fuppofitaque  donacio  eius  prctij  dcficicntis  quod 
^  vcnditornumquarahabuit,qu6dquefihabcrepotuilTcc,non  pracfu- 
inicur  donaturus,arg. Icgis5/^«;j»^ccau(am,  D.  riccrc.  pcc,  Ec  vero 
ijdera  fcntcncia:  cencrariar  authorcs  fatentur,  eum  qui  conflicuto  mi- 
nimo  prctio  donat  quod  ampiius  cft,  vcl  dccft  lufto  pr<rtio :  non  tamc 
-  intclligiprctium immcnfum  donarc,puta  dimidium  prcrij,  fcd  ah- 
quid  dc  prctio,  arg.  legis  Cum  furci,  D  .dc  in  litem  lur.  l.Hazc  adic^tio,  * 
D.dc  vcrb.  fignificat.«QiJod  noftram  interprctationem  planc  confir- 
mac  adiun^aGiofsa  RcbuffiinConftitut;  Regias,  cit.  de  refciHonc 
conccad;  Nec  tamcn  iniicior  quin  paulo  viliori  prccio  donationis 
aufi»  venditio  lada  valcac,  fijioc  exprcfse,  boni  fide  dc  aliqua  &  /cui 
parcepretijadum  eft>  vc  traditurin.dl.  Si  quisdonationis,D.dccon- 
trah.empc.  &.dJ  j.Ceod.  ctc.  PIiis  poco  fi  Tidus  vendi^ or  dixit  rcm 
iiiaih  dignam.  zo. fe  vcn^re  caocttin  decem ,  6e  fuperflua  dcccm  fe 
vlcr6  dooare  einpcori  propcer  eius  in  (c benefii^  &  merita ,  camque  * 
donadonem  infinuacib  fecutafic  vcrequiricur :  idque  fic  geftum  fin'^ 
cet6>  bon4  fidc,  abfquc  fufpi^ione  fraudis  vel  imprelfionis ,  vatcre  ra-  • 
lem  donarionem ,  nec  efie  locum  huic  tegi.  2.  Quamquam ,  v c  A  zo    ^  . 
monecad  haQcriCttlufn^cauriib  fic  pretiom  iuihim  aibibi  6r  numerari,  ^<r/r^^ 
'  Acpofiea  vendicorem  Vlcr^  U  verS  donare  &  ctadere  empcori  quan-  ^^Tf^*^ 
tumdeeo  prerio  voloeric:  dlque  donario  fi  (cripcaeft,  infinuecur»  '^"^' 
Jiam  &  remiifio  pceri;  vel  rei  debicae  fiida  liberalicer ,  (cripcaque,  infi* 
nuaci  debecficuti  donario ,  vc  craducomnes  in  tfadatu  infiduarionisy 
rit'Cod.dedonac  Exomnibusfuprafcriptisiudiciomfocmabis,  6« 
d^fijue  de  vulgatafimnlarione  tc  fraude^olm  empcormaiorem  qttim 
srameraueric  quanricaiem  afixibi  curat in  fraudem  redhibirionis  Geit-  • 
tiliriar,  feudalis,  velalceriqs :  quafi  (ecucas  pecd.  l  S  i  quis  donacionis/ 
deconciah.empc.  8eperfidionemyi}rflMsimi}Mii,in.Li^  D.ficer.pcc.  1. 
^.^.vlcD.de  donacincer  vtr.&  vxor.Siqoidehocfbripfinrintjica  qona* 
cum  &  remifittm  efie  de  pcerio » cnnc  recinenocaca  fuperiiis  de  fimii* 
larione  ^  nuUicace  talis  fiud^  carionis   confeflionis  emenric;>in  qtta# 
ver^nildonatur  ttgadicor,  iulprofidfi;iccu:,vcaicI.C.  Qttddfi(  vt 
'fere(emper )  dc care  nilfcripcttm eft»  acempcor  te  vendicorin  iure 
^  incetrogact  fiiteantur  adie^mimaius  prctium ,  (ed  affirment  eiiu  fu« 
perflni  a:  exceflus  donario^|^  empcori  fiida  fuifle :  H(c  cadca  pada, 
vc  in  tiurc  |iacica  fideicommifia  quibusfrans  l^  fic » reprobancorj  tc 
£U(a  ha:c  afTcucratio  cA  adnecfiis  snftcumend  cenorem  quo  cocum 

•  '  Fffffij 
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.    Li£SIO  IN  KE 
prctium  niimeratum « nil  dc  co  donatu«continctut  j  Quarejioc  ad- 
miirumconructudinesjfalfo  adlcribunc:  neque  hicobtinetealcx  Si 
quis  donitionis,vzncciih&ddOtBrei$ismnus,{cd  caQtumia  apertis  & 
iilflisconucncionibas.        ^    .      .  • 
hepret"     ^^^^^  maioc  vc  plurimikn  ambiguicas  &  aitercacio  ,  eft  io  rei  & 
«>14^m7  .precij  .rflimationc,  rum  etiam  pcabacione.  Hicaicfe  deceptum  in^ 
r«'»r'  ^^^*^ ^"P*^*^ dimidiaraiuftipcccij, aducrfarius  cius id  ncgat,  &iii 
v^X*    controriumaffirinat  foiufto  prctio  cmiflc :  Hinc n^citur caula:  ftacus 
i»ficialis,conieduraIis,  &  lis  fadiambigui ,  varijs  probarionibus  hinc 
jndccdicis  ccftium  &c  inftrumencorum.  in  hacigicur  hcc  vcnditor  vc 
probetfclxfum  vlcra dimidia,  profcrcalias  tabulas  vcnditionisancca 
.deeadem  rcta^as»  quibus  conftac  rcmp.rius  hiiftc  cmptam  maiori 
procio  jputamillc,quamfoIum  vcndidcrit.  loo.  Impcratorcsin.l.  4. 

•  C.dcrc(and.vcnd.confticuunthocari;umcntifcuprobationis  ^cnus 
nil  cfliccrc,  prctiacnim  rcrum  fubintlc  mutancur,  crcfcunt.Dfcrf/c:«nt 
diJfiLiUimis Rcipublicic  temportbtts^vx. aic  Cic.  Vcndicio anrc  fada  magno 
prccio  fuic  tcmcrc  Scinconfultc  forlan.  Idco  CaUiftraciisin.l.  Non 
jnccliigitur.  §.  Diui,D.  dc  iurc  Hlci.  lujhpr^i.t  non  ex  prxtcriu  emptione 
co/iJ}:[uitmur ,  ficut  enim  diligentt  curj.  prcti.i  prxdiorum  Ampltantuy  ,  iu  fi 
neyligcntiits  habiti Jint,  minui  cx  necejje     Smulitci  v t  probct  vcn d ir o r  fc 

^    Jxfum  in  prctio  vlcra  dimidia,dicit  fc  camdc  rcm  vcl  omnino  fimi  Icm 
plusduplo  cmcrcparacu,vclaliquefuggcricquidupIaoftcrarprccium 
-   ■  •   cmpcori,nilindcprobacurlcfiovtaicIcx.6.C.  cod.tic. 

Kon  exfino-ulorit^fed  cx  communi  ^  vulo^Ari  ^fje6}ionefunguntur^\d  cft,  funi» 
^tioncm,  pcrmucationcm  mutuamaccipiunt.  l.Prctia.D.ad  lcg.falcid. 
cimwifi  Communisauccmaftimatio,vclcommuncprctiumraxatur  &:  dch- 

fJum.  dioram^SeuprxdisqUiiliterfeh.tbentLt,  funt  bonitas , falubritas,  ampli- 
tiRio,iuiaprxdioru,  vcl  dominantia;  vclfctuicnria,cx.I.  Qujdahud, 
D.dc  vcrb.fignif  Hicautcmarticulus doccticbusfubhafta&:  pubhca 
audionc  vcnditis  &:addidis,  nonhabcri  rationcm  mchoris  condi- 

•  cionis  &:  auctionis  poft  oblatx :  nifi  aliquod  vicium  ctiam  ieuc  prctc- 
rcaobiiciatur ei  venditioni, vtfup. diximus.  Subiicitnrin.Ai.i^.cod. 
tit.  pretia  fundorum  xfrimari  cx  rcdicuum  quantitatc  &:  valorc,  vt  cft 

^n  Auclicnt.  dcalicnat.  &:  cmphiccofi,  vndcdicimus  prccium  iuftum 
confici  ac  iniri  cx  frudibus  cumulatis  &  coaccruatis  pluLiuinannorun-i 
continuorum,  fuita  2.o.aut.i^.auC30.annoium.'Id  vcroprctium, ca 
a:ftjmat!o  rci  rancum  infpicirur ,  qu^-  tuit.tcmporcconiradhis  fact.r 
vcndinonis,  \  c  aiclcx.S.in  hnc,  co.tic.  ^pd «A<«zirAaT« , fcu  Utius  cft 
^«/ixf  accirjcndu:\i,  non  ftridim  d*  ipfo  dic  ccicbraci  concra£lus  ,  vcrum 
't^^M^aiu  cii^^ccriiludccLi^pus,  auc  inanuo  vcrccntiquo  rcsgcftacft,  vc  rcctc 
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ET  PR'ETIO:  jto 
nocsuit  Pragmadci.  DemdeinfpiciturprcciumcbmnianjBvdordina- 
rtunt  ytainnt^noaafiTeAiafingulonini',  NMformdffmiwn^vtcO^ti 
].<?2.D.adleg.falcid.  vbiF0iwf4^/7rff/aiMi  videtnr  opponi  pretio  coinf 
mnni,  vero  &  ordihario ,  q  uod  initio  appeUaoimus  prenum  naturale^ 
iuftttin  &  cofflmune,  non  magn  um ,  npn  etiam  minimum,vt  explica^ 
turin.l.Pretiai62.D.adIcg.f^cid.quar  videndaeftcum  (cripcis  fupra 
inprincipr  .  ... 

Pntterea  antmadnettendum^eft»  hic  duplum  pretij  &  eius  dnpli 
«(Hmationem  taxacionem.rderd&  applicariad  pretiomconuen*  fLm^ 
*lcum  velipicfboncra^tt,  velpoft  concra^bum»  fiquid  empcor  precio  <^ 
fupplcucric  &  adiecehc:  idque  cotumTumimds  &xlliraamtts»an(ic  ''^*'*'^' 
infra  vei  fupra  dimidiam  ium  pretij.  Nequc  vcr6  eipretio  conuenco 
-  cedic&annumencur  ,ncqueiliudaugecveliiic  compre.hendicurpe- 
cunia  quamempcorpoftalijspracfticcric  ob  caufam  cius  vcndirion^» 
vcl in  rcm  ipfam  vendicam ,  velucrlaudimia,  rclcuia,  cxccraque  iura 
feudalia^  icem  fumpcus  obrcm  vcl  in  rem  fados :  hxccnim  onmia 
pratcer  precium  conuencum  folutaper  cn\prorcm,  alccri  quam  vcndi* 
cori  non  compucancurin  prccio  vcndicioniscum  fic  comparadfo  pre* 
tijiiiftiiett  communisaeftimacionis  cumpreciovendicienis ,  &  cum 
qu^ricur  an  &r  quaccnus  prccium  id  iuftum  fupcrec  cxcedacque  ^reciu 
"Vcndicionis^Quareiip^umrei  conuencumfic.  lo.  federcium  nu* 
iniim»qjaamaisex  contequencia  U  caula  concradtts»  obiuca  feudaliai 
velalias  caufas  cmptor.io.  fellertia  impenderit,  non  dices  pretium  rci 
€fle.3o«  (eilercium  numum ,  &  rcquiri  vc  rcs  valeac.  60,  vel  piuris  ad 
a£tionem  ex  hac.  1. 2.  dandam.  In^  iacis«ft precio  iofto  &  communi 
rcm  valuiflc  quadraginca, U pluris,  vcl  circicer  cempore  concradusj 
arg.  legi^udia,  D.de  conrrah.empc.&.d.l.8.eod.cic  vc  ait  RebufFus 
cum  caeceris  foreniibtt&  Quanquam  akoqui  fumpcus  illi  ncccffarij 
omnesexcaula  emptionisfadi,  refoluto  concra^, &  le  vcndicoci 
reftirura,  percumdebeancreilicttiempcori,  vtrupranocauimus. 

Huc  pcrcinct  varia  tum  frcqucns  ditputatio  tori  dc  laudimij5.&:  Prttnprt- 
alijs  pra:Ilacionibus  fcudahbus  exolucis,  acdcfimilibus  impcnfisnc-i  tutmrti'^ 
ccflarijs  ob  concraftum  ab  empcorc  fadlis,  an cxhac. 1 2.  vcl  cx alia  p^^^f^ 
caufapcrfcntcnciam  refoluco  concra£hi ,  dominus  fcudi  tencatur  ea  fiw. 
rcftitucrc.  Itcro  num  repetendi  onus  graue  incumbat  cmptori  qui 
fbluir  itavrca  vcndirori  nonimputet:  an  potius  hoc  fic  vcnditoris 
onus,  ita  vc  ca  cmptori  reftituat , a  domino  fcudi  rcpetat.  cfl:  cnim 
arquum  \c  vcndiror  qucra  pcEnitct,cmptori  rcddat  qua:  bona  fide 
ficncccfTarjo  proprcr  contradum ,  fcudaria  obfcquia,  &:  alias  caufas 
nccciranas  impcndcrit.  Nam  in  omni  rcdhibitionc  fcu  terolurione 
coucra^us » empcqr  debeccccedcreindemms»  vc  ferc A^IF^iP^^'  cx.  1 


Anteff  Debee,  vbi  Baldus^D.de  iEdihiio  edido.  quaiiiquamMoIiaaeiif  iit 
ft'f»oy?fc^  confiiec  Paniien;^.  a2.  fi  ei|iptor'<liuhiriio  cemporepoilederiCy  ac 
mtmft^iii^,  percepericfraAus,negecifta  et  reiUcui»(edfradibus  debere  imputari» 
*  qaod  non  nifi  ex  magDa  xqaitacis  caaia  did  poteft',  puti  fi  pro  mint- 
ffio  reiprecio  frttAiis  maximos  cmpcor  percepcric,  namalioqui  ioris 
communisregalaeLopinioaircpugnat^^ulcque  emjcocem  a&irein* 
.  deinnem.  Vcrum  ver6  vendicor  auc  atius  quiiibec  ad  ren^rcitieatus» 
.  eamque  redhibens  condidac  i  domino  finidi  m  iuca  dominicalia  ab 
empcorefbluca,  qux  vendicor  jreddere  emptori coaftus  eiL  Hoc  ex 
iuns  praecepcis  a&xiundum  eiTevidecur  i  nam  refoliito  &  tt(6i£o 
contmdn,  ea  quoquc  refbluuntur  tc  reuocantur  quae  propter  contrar 
6kum  gefta  &  przftita  fueriit.  vnde  vulgo  didturnon  deberi  ve£^igal 
&  gabellam ,  vel  alia  iura,  excontradu  nuUo  iniufto  &  irrico ,  cdm  ct 
aura  competat  ex  dominij  perpetu^  &  rati  mucatione  f ^u  alienadone 
irreaocaDili,vtomne$.(cnbuntpoQ:BartoIum,  Bal.  Scfexcentosapud 
TyraqueL  dc  rctradita  confanguineo,  s.  i,  &Moirnxum  in  confuer. 
Pariiien.S.ai.  Idquevcruno  >  iicontcaftus  per  iudicium  non  modd 
te(cinflbns,  fed  cdam  refdilbnamt  omnino,  ac  eciam  da  fa£lo'reuoce- 
tur  ^icdtetar  incer  inuicos ;  non exconlcnfii  &  pa&o  vcl  connen^ 
done,  nccetiam ooiiuforio  &  voluntario iudido  :nxc  cnim  domino 
feudi  non  nocenc  ex  regulaiuris,  Res  intenalws  afhs 4ifStwn»ocere, 
Qux  racio  hciz  vc  in  quiiilione  huius  lcgis.  i.  cum  dt  raca  ven- 
dido  fi  empcor  (upplcre  velir,  nequeab  ea  diiccdatur,  nifiex  cofcnfii 
cmpcoris,  cdm  is  vlcro  cligic  prccium  magisquam  rem  ipCim  iiabcre» 
vidcacur  doroitium  feudi ,  fic  refciiib  conrraAu,  non  reirituerelaadi* 
jnia )  aliaiucafeudAlia  qa^  ipii  debebantuc  iure  opcimo,  iure  man- 
dpi  Quod  putac  Molingus  prxhxo  loco>  nempe  ii  diu  ftftenc  ide 
contndus,  acqaecnpcor  frn^bisiBsiximps  percepent  antequam  hac 
kge  ageretur ,  rametU  concra  eam  opinionem  obiid  poflic  inuito 
cmptore  concradnm  refcindi  per  fentenciam  di£bun  tn  inaicum.  h 
Inser,de  verb.  obhg.  Aci«pecmprorqui  (upplere  cupefet,nonpoteft 
obpecuni^&rei  ^miliarispenuriam,ficqueplancinuicoresaufcrcury 
^  iicque  corruitracio  pr^dcata.  Sedquo  cafu  dominus  feudi  nilreilicuit 
veldeiure,quianondebecrcflicuere:  veIdc£i^o,  qiiiabonis  cuerfos 
eft ,  v  crum  vendicor  iib Jaudimia  reddat  emptori:  hoc  fupra  nfHrma* 
cum  e(l.  An  vcr6  empror  ea  non  recuperet^  vendttore,hoc  Molinfo 
vifum  cA.  non  puto  in  didindte,  fe(|ita(i  emptormagnos  fru  6^us  exre 
percepic  &  lucracus  efl  per  loogum  tempos  pro  vili  predo.  Quamqw 
cxcerca  racioneiurisconrrariumjfitverius,quoniambonar  fide!  em- 
p  r  o  r  p  r  o  c  11 1 1  u  ra  &  cura,  debec  omncsfiudus  omnin  o  luctari.  § .  fi  qu  i« 
inondomAno,  inftii.de  rer.  diuif.  vfquead  con(cibnonem  litis.L 
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ET  PRETJO.  ^  3P0 
CertUQO,  Cod.de  rei  vind.  Ice  dd>er  pJand  tndenis  recedere.d.l.i>cbcc 
Quidfi  ancequam  agcretur,  cmptor  cem  pignori  creditoribas  fiii^ 
fiibiecerit&  tradiderit,aliadueonas  ceiempts  impofbcrit:  certum 
€ft>  relallbconcradhi  re(bluiquoqueomneiu$>  v^onusmedio  tem- 
poreper  emptoremrciiniponcum,acdeinceps  remnonefle  ampliib 
obnoxiam  cteditoiibos  empcoris ,  imo  ab  ipds  eam  auocaci ,  fi  cam 

•  poffideanc»  fibi  ab  emptore  tcaditam  iurc  pignoris ,  qula  refi)lHto  iure 
datorii,  £cc.  L  Lex  qux»  D.  de  pign.  Dommodb  rdbluatut , non  ex 
coouenrionci  velconfimfii  &collufionepirrium»  fi^lex  neceflSciacc 
6eperfi;nrenriamdi£bmcontrainttitum.  idque  vulg6  eitrccepcum 

'   concraBarcoLfencenriam,vcBaklus&atij(aibttnr»Molin«isctiam  . 
d.s.21. 

-  VeribivtincQepadeprerijiiiftiatquelxfidnisvlccsdimidiampro*  n^ 
bacione  vd  negauoneabfi)luamus ,  (ciendum  eft^vtrittfi]ue  caoiado-  ^•'^'^ 
risquimrei  tdues5cprobarioncs  fupcr  ijs  capitulis  vd  arriculis  ad- 
micri.  Idque  prim6  cenum  de adore  cui  diccnri (e larfiim  vltca  dimi- 
diam,  probacio  incumDic.  l.t.D.deprobari6n.  Id  quoque  permitricur 
ceoquiDcgac  dcccprioneminpcerio,lic^c  vulg6  negariua  pccjrcrum 
nacttcam  probari  ncqueac  l  A6kor«  C.  de  cdcndo.  Nam  hqc  caoc^m 
incelligicttcdemeni  ncgaciua»  non  de  ca  ottae  habet  impliatamaffic«  41 
laarioncai :  vc  in  hoc  chemace Aon  mooo  rcns  ncgac  aftorem  efle 
deceptum  idtca  dimidiam  >  led  criam  alfirmac  vendicionem  fii£tam 
fttific  ijs#prcrio :  ac dicit &  ponic qualc qttant6mque ficiufittm  cd 
prcrittm>  amrmitqae rem  fbifie  dignam  eo  rantiim  prerio  quo  con*' 
ocntom  eft.  Ad  huins  didi  probacionem'cmptor  reus  admicri  debett 
nec  didtur  ncgariuam  adftruere :  neqae  hlctenec regula  plus  crcdi         ,  m  \ 
dttobtts  aftoris  tefiibtts  afiirmanribns ,  qaim  miUe  teHmiis  /d  n  cgan* 
ribus,  luun bbrinec  cantdm in  mera  &  nuda negariohe : idquc  poft  .\  ' 

Baldum  mulu  cenient  veriiis  contra  Acoirfium  >  appcobante  vfii.  / 
Non  cft  autcmfiiris  probarionibus  &tefiimpnijs  vendicoiis  hoc  did 
gcnccaliccr ,  qu^disUcfiiseft  vltra  dimidiamiufiiprerif ,  nifi  rario  U 
caufiitxfionis^edalitcroftendatttr:  veluti  quod  cemporf  conua^us 
xes  dtgna  erat  rilh to  prcdolcommuni  &  iufto ,  fiipra  duplum  (  vel  ctr- 
dtcr)  pretij  conuenri » vt  vult  fummus  Pontifiex  in.c  Cum  cau(a.  41. 
excrade  ceftibus  ,  vbi  non  fiiffidc  deceprionirexcefium  probare^ 
iciUcecin  genere,  nifi  quanricas  valoris  rd  probecur.  Quod  camen. 
eius  inris  Interpretes  quidam  volunt  ica  obrinerc ,  fi  emptor  malic 
'  Ibppicre  qnod deeft  iufto  prerio :  nam  ^  id  nolic ,  ac  pecnniam  iuam 
'  nagis  cligat,  tunc  (aris  efiepucant  quod  gcncraliccr  probecur,  vili 
prccio  &^mmi^s  dimidia  vendirionem  fadam  iuiirc,arg.huiu5j.2.noc; 
in.d.c  Cum  cauia,  de  teftib.  in.c.5.  &.  c   cnm  fuis  Giodis ,  cxica  de 
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€mpc.&:  vendit.  Ffisaatemopusnoneftiicmptorfbcifn  pararus  fic 
ptetium  recipere  ^  reim  reftitaere>  ncquc  fupersrftimatione  piecij 
liremconteftetar.   •  ^     •  • 
Tejnim'    Teftesautem  ad  iufti  prccij  probattOiieffl  adhibiti ,  debent  ratione 
"^'^  reddere  iiii  teftimOtiij>perrcnfiimextemam,  vt  aiunt  Intcrpretes: 
pata  ex  vifu,  infpe^iicme,  aditu,  freauentatione,  conuerfatione»  v(ti» 
nec  non  ex  qaalitace >  quanatate  redicuum  &  fru£fcu(i >  cum  fimiiibus.'  • 
Vnde  Tulg6  cradiitaa  huiufmodi  teftimoniu  vidno^  reftesopttmos» 
cile  rogados.PnBterea  teftes  renutiare  &acre(lj^ri  debenc  rei  hctgioiie 
coinmanem  aedimadonem,  feu  valorem  turrehcem  (vc  aiunc)  ex 
.  drequenci&vficacaomniuroopinione,  nonexrua>velaliorumafie» 
'  £lioneadreffldeqaaUsenrper.l.Preciarerum,  D.adicg.  lalcid.  vbi 
Vide  Barcae  teftiDUS  dicencibus  rem  valerecertum,  &  plus  quam 
celicam,neqi  i^Pit  iexplicantibos  id  verbum  P/«s  ad  mocicaro  cicdm 
^*^^  /ammamexcendirur,  ycMotin^us  &GioiTacores  cenicnc.arg.legis 
H^gdieSUpf  D.de  verbotfigni^  cum.L  Scmpo^tdereg.iur.  quamtus 
BarcBald.  6^  alij  pucenc  hoc  pIhs^  ica  vagum  8f  mcercum  hoc  loco  nfl 
operari.  Quddfivarijj>&alij  alijs  concranj  finc  ceftes  rei  ic  a£borjs 
^'"i^'       cIHmacton^&preciumrei/a^hi.vniiyilUaliud  afiirmenc>Iadex 
ex  ceftiutit  dignicatc,qualfcace»fide,numero,vecifimilia&probabili2 
'fflagisccftimoniafequecur.  I.Obcacme.^.vlc:D.deceflib.c.ln  nofha» 
DixtMd  ^  P^^^rtcrca,  cxc.  dcceftrb.  £c  ver6  ceftimonijs  omnino  diilidcncibus 
•  sit.  vti    &collidencibus,cumaiijvileyaIij  magnom  pcccium  renui4|inc,  vei 
fQidjif  alias  inuicem  pugnanc,  minimamTummam ,  vcl  minimiim  pretibat 
.  non  fumes,  vcquidam(malc) exarg.  didae.L  Scmpcr,  fcd  mcdiunn  8c 
tcmperacuni,non  fiipremum& maius»  noninfimum,Fchnus  ad;  d. 
cCumcaufa.excradeteftib.velmininuim^vtvcrcccnfuic  Fclipus  irt 
d.c  Cum  cau';i,  dcccftib.de quovidcmulcapcfBal.  &:Salic.iniiac.L  • 
*  X.  IllcvcroccftisquifibiipGconcrarius  cftihftto  ccftimonio  icripto» 
nullam fidcm facic,  imo falfiisteftisdicicur , nrg. lcgis Scripcurx,  vbi 
not.pD.C.defidc  in(b:um»c.i}.exc.eod.tit.  iudcx  vcro  enici  fum- 
moperedeBcc  vc  repugnaftcia  cedimonia  concilicc ,  reducat^ue  ad 
concordiam»  fificripoilic  verifimilicer.  Qu^dfineqiikit,  tunciarem 
przfcncem  ibit,  eam  in  fpicicc,  ac  vicinos^nccnon  petitos  zflimatores 
p«nff4^'  ^^^^^^^^  parcium  eledos,  Rurfus  incerrogabic&'  qaxrec  diligcnciiis 
dc  iuflo  comfflaniqoeprecioreilicigiofie,  vcmoncnc  omnesexJ.  vlt; 
C.  dciuredomin.  impccr.  1.  Si  irrupcione.  I,  vlc.  D.  fiH.  reg.  nocjn.  c. 
Cuni  clamor,  «xc.  de  ceftib.  £x  quibus  candem  fluxic  conflicucio 
Francica  Blcfcnfium  comiciorum,  quxquidcm  vc  inhis  litibus  fre- 
quens  repugnancia,  corrupcio  &:  falficas  tcftium,dcuitetur»i^beci20C 
im^U  vaiocem  probari  hxdici&  oS&Ao ,  per  acftimacores  rerum 

pcritoj^ 
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Dericos>fi(Midnaeo5&e|efto^reo^a£tore,veifiiii  hocdiiTentiaDt 
a  lodice  (timptos » cam  quibus  rem  in(piciet»  e6(que  in  re  prxlenti. 
interrog^bir,  in  graui ,  non  in  leui  iite.  Adde  qu  6  J  p  c r  occaHonem 
aliarttmambietti  £M  qoxftionum  qu£  hislitibuninterreruntur;  qu^^ 
quc  per  eandem  ludicis  ioterlocutionem  probationi  tediiim  com- 
snittuntiir«etiamfit  vc  promifcue  teftesproducantur^  derei  valore 
&  pretio  nooAuUaiiMSceftimonijs  admiiceant.  Adhzcdi£b  telfium 
&  perit0rumdepre$iocommttni&iufto,adiungicurprobatio  valoris 
8e  reditus  exinftmmentis  enipcionum  vcnditionum » tum  eciam  lo* 
cationum  de  ijidem  auc  iimilibu»  prcdijs  eiufdem  Joci  &  qualitatis» 

.  eodem  tempore  &darum ,  vt  hic  pucac  Accurf.  non  tamen  vchf cfoJa 
ad  plenam  probacionem ,  fed  pro  inflicio  Mrguntento  valeant>  noc 
D  D.  ad  AccurT.  hocloco  &  fup.diximus.  His  iubiice  pretium^^timari 
maius  velmimisexpa^lo,  claurula,  onere>&  alijs  qax  concradui  adii. 
ciuntur  &  iniiduntuc  paclum  eft  Joco  preiij.i.Fandi ,  D.  de* 
con  crah .  eippt.  Padum>  cJaurula>  oous>  fiicit  partem  precij. 

• .  Poftron6  ctadandum  c(l ,  quo  ccmporc  nniatur  fie  prxfcdbanir  ^f^^f- 
a€l:iofie  refticuciohuius.l.ir.  HocvtdefiniancIncerpreccs>  quxrui^c  !iS 
quod  &  qualeiicnomen  huius  adionis.  nam  in  iure  ciuiii>  maldlhe  in  r*ftmd. 
concta^tibus  nominaris,  cerca  &  nominacaad^ioneerac  vccndum,  vc 
.lcnbicurincit.dc  pr^fcdpc.verb.  Quidam  pucanc  nonpofTc  dariadio- 
nemeaccontra&tt  adiprum  icrcindcndum  >  kd  officium  ludicis  im* 
plorariper  reftitutioneminintegrum  iquiale1^.a.dicitexhumanicace 
iuccucrt4ecepco,adde.Lin  contra£tibus,Cod.  exquibttsmaiores.  Alij 

«  rcribunt  condi^onem^ttandam  4>cciaiem  competcre  cx  hacl  2.  Alij 
a£tioncm  danex«ippto,in  hoc  vtdecepto  velresreddatur ,  vcl  iufto 

,  precib  fuppleatur.  quo  d  iure  Canonico  probacu r.  c.3.  c  <^ .  vbi  G lo (Hr» 
cxtradeempt &vendic  Sidicas>non  iurcadicnis/cd  ludicisofficio 
&p(rintegri  re(bcucionem  competerebeneh#umhuius  Iegis.z.quo- 
niam  de  Ju^laefioaeadioince  ciuiiipcodica  non  eft ,  vc  mulci  voh]nf> 
iequetur  eaminira  quadriennium  proponi  debcrcjpod  quadrienniu 
nondari>ficutiaIiz  reftituciones,  &quaeofHcio  Iudicisexpediuntur> 
i.  vlt.  C.  de  tempor.  peticndaein  inceg.  redic  Scdvulgus  DD.  negac 
iiniri  quadriennio,  pucanc  eam  poirc  incraanno^.36.proponi(>ac  prz- 
fcribi  cancum.jo.annis,  exl.Sicut.LOmncs,  C.dc  prarrctipc.5o.annor.. 
Quamquam  Harmenopulus  in.5.  c.  5.  fcribat  quadricnnio  finiri  hoc 
remediumlcgis.i.  Hoceciamhabcc  NoucIlaRomaniLccapcpilmp, 
in  nouclmprdlis  Codicibus,  &apud  ConftancinopOlicanos  Inter- 
lycces  iuris  Roman»,  conftachuncfuilTeRomani  fori  vfum,  vca^tio 

,cxhac.l.2.  quadricnniofiniretur&praefcribcrecur.  Gallica  vcro iurif»  ^ 
pcttdenciamcdiam  viamiequicur  ,iubccquc.incj:a dcccm  annof  con» 
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.  tinaos  ^  dic  contcaftus  numerandos  fecihancrefHaitiOBeni»  poft 
dcccnniura  non  petu  -Qupdtempus  non  cucnccdncn  miaore$f.z5. 
anni$>  nequcdedic  vel  curric,ni(ipo{llapifimannami^. 
F«r«N»    Deinde  qaaericur  vbi  dc  apud  quem  ludicem  pecencn  (k  hcc  refti- 
. «mprtrM  ^tio ,  fioc  cafu  nimiram  ^  ciim  reus  habec  domtciiiam  in  hoc  cerrico* 
[X;^f'  rio     ^<>^*>>      vcndica  res  pofita  fic  in  aHo  terricorio:  nonnalli 
tncerpreccs  exiftimanc-iudicium  hoc  reict^orium  comularicnm  iudi* 
cio  refinndenti,  vc  aic  Guido  Pap2 ,  Decif.  145.  ludictam  vec6  cefd^ 
foriun»,  quod  ufl  aliud  eft  qtiam  eitecucio  iadidj  refisndencis^hoc  eft, 
(encencia;  qua  concradus  nitc  re(cifius  8c  reToIucus^dicunc  eifejin  reax 
icripcam,  ^e  reale,  vc!  rem  fcq  u^ex.I.In  caafic.i.f  .vlc.D.de  minorib. 
vbt  reicif^i  Slienarione  (fbccUigc  per  remedium  refinndens ,  (eu  per 
rencenriam )  dacur adoerfus  omnem  rei  pofiefibrema^Oyin  rem  icri*' 
^ta,  vc  aiunc»  in  hoc  vcres  vincencireftici^ar » hocque  eft  iudidum 
re^cifibrium.  Si  ergo  hacc  tn  rem  (cripca  eiR^tio » debec  proponi  cocS 
^  ludice  cerricori/  in  quo  res  fiu eft.t.).  C. vbi  in  rem  adio.  Qux  opinto . 
nimiam  fubrilis  aC  leuis  eft ;  nifi  p6nas  rem  eiu(modi  inceCmocas  Itcis  * 
deoqgifieAd  cerrium  poficftbcem  nec  ctcacum  nec  condemnacum  j  9e 
ciaemaliCnxiariltliftionis.  Alij  DD.  probabHids  putanc  adon  coni- 
pececeeiedionem>anconaeniac  rcumcoramfitidomicilij  ladiceiatt 
coram  ludice.loci  in  quo  res  ficaeft :  quafi  mtxcum  fichoc  tudidam» 
ex  ^o  quod  in  pcrfunAqfi  dccur»iCque  in  rem  (cripcum  fic  vc  refticario 
omnis,  .irg.didx.1.3.  C.vbim  remadio,DD.po(l  5  :rc.in.LFomia,DC 
de  cenfib.  ic  fcripcores  iuris  Canonici  ad  cic  dc  foro  coittperenci. 
VerQm  &  ex  r  icioneiaris,  6cex  vfu^in  hac  caufa  refcifiionis  &  reftico-* 
Cioflisininrcgrum,  adordcbccfequi  forumrci,  quiaGc  adio  pecfo« 
nalis.d;L5.  C.vbi  inremadio.idque  expreflum  m.  1. 2.  C.  vbi  U  apnd 
«\uemcogmcio  innncfg;r.re(Hr.agic.  nc.  RcbufRis  in  conflicuciones 
^cgias  cicaco  loco,  ciiirPapo  in  coliedione  Arreftorum,  (ib.7.  cic^  7. 
*  Cxceriim  halc  iicependence ,  incerim  valet ,  efieaumque  fuum 
liabec  concradus,  ac  vendicor  prerio  vricur,  empco^re  fruicur:  addic4 
incerprecacionc  feu  limicarione  qaam  ancc  fcripfi,        C.  deedido 
Diui  Adriani  coMendo.cSurcicaca,  extra  de  fH  iiicegr.reftic.  Neccame 
*  teus  $c  poifeiror  fandi  vendici  &  litig^ifi>  poceric  iocerim  arbores 
-^randcs  cxd  cre ,  aur  qufd  in  fundb  mutare,  &  noucmoltri  in  pc«io- 
'  dicium  bcis.  Ia(bn  & aiij  ia.l.Diuorrio.^.fi funda$.D.foluco  macr.€Uiii 
ciculis/^c  licependence  nii  ii^nouecur. 
Ad  bunc  modum  iure  pofiriuo  6c  poiirico ,  jn  iodido  9t  £oto  exce- 
fi^TTi^  riori,  foro  fori,  vt  aiunc  Cknoniftsc,  non  vindicatur  deceprio,  nifi  iic 
faent»,   vlcra  dimidiam  iufli  &  commanis  precij.  An  idem ficinforopoU,(bro 
mII^  inccrSm,  fcuforo  con(cienci«>  quodadfolumDeomre(pid^  a<^gle-^ 
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dis  legibiis  BC  rationibus  policicis  qiue.obminuendashtesafttonem 
fitpcdenegatiRlcclcuincicraiurgium,  coram  Dcofoloapudtequ^ris 
nuiniikaliqiio proximum  laedas , cuai.de alieno  vel minimum  rcnne- 
do  agicur,  ncmo  fab  vllopr«ctexcuex  rcvel  damfko  alcfrius  debec 
fieri  locupiecior.  Quare  vir  bonus,  xquus  &  pius, eV animi  cofqentia  ' 
tcnebicur  fupjplere  quod  iu  (lo  prctio  dec  A>  quan  tul  u  cu  m  que  (it  illu  d 
ini|Uo  aicerum  larrerit,  De  qui  re  pennulci  ex  Sacroiando  Euan^elio 
&  cx  {acris  librisloci  vulgaapoiTcnt  nffern.  In  concrariumalijiiiadec^ 
lcuis,  nonnorabilisinre&precio  Uiionis,diltrictcradonemintoro 
colcientix  no  dcberc  cxigi,quiaii|inquaaiioqui  dnu  &  cxicus  eHecii^ 
negocijfx^de  ^ili  &rieuic€r  rctra^ientur.  Iiemquodiegepermit» 
ccntefic,iufbmie&iuftecoiUcaiiitur4iclegitime»arque  ideo  tqtum 
Srecurumetiafn  inforoanima:  ^  confcienria: :  vcdcacquifitispcr 

frae(CDptioiiem  vulgo  notanc  Gloira:  in.c.Vigilantitext.dcprxiccipi; 
ratcprea  fi  naturaliter  &  commumccr  iicci  ica  concraiierc ,  inquif 
Poropon.  d.Lln caufie^ de  minonb.  n on  cll  peccacum  iniuftitiz , ncc 
commicctcurinleges  &  rcgulasiuilici^e  commucai^<r ,  neque  in  ilio-* 
lumpraceprajVtaiuncPhjIofophi,  &:  Gcrfon  lib.dc  concradib.  Aiij 
varicfcnciunc&diftingunc.  Quidam  rcparanrrdcncemabignorace:  . 
vt  quifcicns  cmit  viliori prctio,vcl  cariori  mngno  vcndit,ccneacur 
cxanimiconrcicnciadare  velrcddcrc  iupcrtluum,  quiinemo  rcieus 
dc  alicnc  locuplccaii  dcbeat.  Ac  vero  ignorans  non  ccneacur.  Sed  hoc 
dc  ignoranccabfurdum  eft ,  quia  hicloquimur  dc  rc  cmpca  viliori  aur 
cariori  precio ,  dc  fado  ct rco ,  &  cum paicc  ini uftum  prccium  cffc ,  vel 
cumlxfus  dcco  conquericur;  ac  fiuftra  qua-ftiocfTpc, quinimo  non 
cfTecfi  hocignorarccur.  Iccm  huRra  k  iidcm  rcfc*rUntadccnipuscon- 
tradus  j  nam  iatis  cft ,  fi  poltcak-fio  m  prccio  lcjatur  &  inccUigifcur;  • 
ignorantcm  vero  Sc  in  bona fidc  pofirum  nemo  dubicat  cxcra  pcccatu 
circ.  Alijalicerdiftingunc,  voliincqucobmodicam  &  cxiguam  Iffio- 
nem  nullumobligariin  fop  inceriori,  quia  arqualitatis  pundum  & 
apiccmcenereditTiciIcricinconcradibus:  Sm  veromaior  fic  la?fio& 
iVoM^//«,  vcaiunt,  veluci  fircsdigna  wginci,*  ficvendica  quinjccim 
aucquatuordccim,  vclcdiucrib  vcndicafic  25.  tunca  virobonohanc 
pretij  inxqualicaccm  prarfVari  &  cmcndari  dcberc ,  licec  iudicio  cogi 
nonpoflic.  Theologi  vcro,  &  Cafiiiftx  cum  Canoniftis  fcripconbus 
gcncraliccracfinediftindionevoluncjcumqui  vcl  carius  vcndidit, 
vel  vilius  emir, liccc intra latJtudincmiuIli  prccijl,  & incra  limitcs  lurc 
pcrmifTosfhoc  cft,citra  larfioncm  in  dimidia,fi  illc  hoc  pofteaintelligar 
rencri  in  foro  conrcicncixfupcrfluum  &:cxceflum  illum  qualifiruque 
ficemcndarc,  acdecepcorefticucrc.  Addc  id  maximc,  &  finc  dubio 
^iendum^il  fic  mops  &egcns  iliccum  quo  concr.^xit,  quiquc;ua 
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eft.  Nolunt  diftingurati  IxQo  modica  fic>  an  magna  &  nocabilis: 
quia  gencralicer  hoc  naturi  non  pacicur,  vc  ex  alieno  incommodo  Has 
locuplecior.l. Nam  hoc,  D.de condid.tndeb.  ^atuca  hic  ref«fc  ie  ad 
.  fummutp  fteuoK  (eu  ad  n.tcuralem  cacionemditiitticiis  indicam»  6c 
P.eus  nactirse  B .  Dionifio,  fic  S  coici  &  lureconfitlci  Ar«Mr«iiincerpte' 
canc^- ,  atquc  Saluacor  mun di  hanc  cfTe  fummam  vicaf  &  legum  om* 
niumaic.  Stlterinefeceris  (juod  tihi  fien  nonvis,  B.  Paulus  ad  Thefi^on; 
C4.  lfei»negiitio^conna6thfnper^redisris  mttakiypretH^  (cilicec.  Ac 
Philolbphi  omnes  in  Echicis  vecanc»  nein  vUo;  violecur  lunictae  com- 
teucatiux  aequaticas, aiunc  Inmllo,  ^iacohcra6tus  func refpediui,  U 
ex  vcraqnepaccesquabllesfiraequaies,  idque  bdendanc  pluribus  ex 
natunliraciohe&iurepecicts,  quxvidcbis.  Cic.j.deOfficijs  nobiJk 
refcccexemplum  deciucRomano  viroEchnico,  quiciiai  po|&cviu 
precioetnerchocnoluir,  lcci  iudo  prccio  emic.  Quibus  non  obeft 
racio  fumpta  fuperiih  expolicia&  iufticia  legum  ciuilium»cto  iacx 
.  '  fint  ob  dur/tiam  co r  Jis,  5c  ob  virandas iices,  vt  dicicur  de pracicripcio» 
nitfUs,  Muicatnie§ibus  iufla ,  id  eftypermifla  fitnc»non  camen  aequa 
funcnamlegcs  coUunc  aftutias  quacenus  manu  cenere  polTunc»  aic 
Cic.  coUunc  hccs ,  non  omnes  aftutias ,  quacumemcndacio  animae 
€*o(ciencia;  viri  boniincumbic.  Ecin.l.  Nonomne.  1.  Scmpcr in  con^ 
nencionibus  •D.deceg.iur.  Eius tegul; Nonomnequodlicethoncfliim^j 
rcAilfimcGlofniponicexeplum  dcvito  bonocuilicet  vilius  cmcre, 
ncc  camcn  honeftum.probisauthoribus  &  Cic.  ac  I.C.^  s  honefti  U 
8CqutTacio&  ippcllatiocademcil.  Dc  his  miilta lafon  inXSi quis cum; 
'alicer,dc  verb.<iblig»  loannes  dc  Imoli ia.cCiicautam.^z. dexefbb. 
Cou.irrunias,de  varijs  refolurion.  MolinfuSydeconcca^b.  DoflUni^ 
•     cus*Soco,Nauarrus,  Molina&cartcriomncs.  *  • 

jini*u*    Hi  prictcrcadrircrunt  varic, anliccat  rcm catidi  vcndfcrc  cum  icur 
to  Itw.  in  crciitura ,  &  pra:fc-'n  :cm  pccqniam  cmprornounumerat.Scd  ira- 
r;-' /^'^  primis  rcsimmobifcs  c  quibus  fru£tus,%ditus  pcrcipitur,  vcl  non 
cTri^vfl»-  pcrcjpitur,  dchucrunc  (cparai  c  a  rcbus  mobilibus,  quarum  vcl  fructus 
iaw.      &  vfis  ert aliquis vel  nullus  cft.  Riirfusan  fintmerccs  vcdita:,8i  cuius 
gcncris,an  tiumcnta, vina,    rcsnnnonari^qurad  vidumpcrtinct. 
Itcm  rcs  atqiic  pcifon.i  &:  qualic.is  vcndicnris  &:  e  riptoris  cftinfpi* 
cicnd.i,anmaior, .m  ininor,  vci  filiushiin  an  &:qu.indo  rcstradica  fiC 
cmptoii,    ex  cj  lucruinautcompcndium  taciat,  an  immodico  prc» 
tio  rcs  vcnd.itur  cx  ^o  qtiod  d;cs  &  cciTipii*; ,  vel  dil.irioibluendi  con- 
ccdiriir.  Ex  qnibns  omnibus  ludcx  plikI  . ns  rcru  n  .rilim Jtor,  ^{(cC" 
ptab.c  raomoio  ^'qii.iccnuslimr  prcri-jm  luiUnn  cxccdcrc, plus 
iuiroprctio  vcnderc  pr  ,  jrcr  \\  :si  11  prcrii  tolarioncn.  Prnr.o  ,cu  n 
ilatjxires  tradictircmpioa,Quucuacdlcptccij  dcbcipcviuras  a  die 
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craditionis  vrqiic  ad  prctij  foluuioncm ;  pretium  raaius ,  ca  rAtionc  &: 
proporcionc  potcnc  ab  co  cxigi  in  vicem  &:  compcnfationcm  ralis  * 
vfurij,  quicciamiurc  Canonico  dcbcrctur, mfupcr non  potcnc.  Ido 
in  venditionc  rci  mobilis  qua  vtitur  emptor ,  &:  qux  v-tcndo  non 
confumitur  ncc pcrditur.  Hic cnim  rcgula cft  quod proptcr  damnum 
&  incommodum  emcrgcns,  cxdilationc  folutionis,  poiricprctium 

Siaius conftitui  .TquabiIitcr&lcgitimc,noi>immodicc,  nec  in  trau- 
cm  vlurarum  quac  dcberi  &  currerc  pocuilTenc  vfque-ad  dicm  folu- 
•  Cionis.  Hocetiamiiccc  ob  lucrum  ccf&ns,  ficvendicori  idcirco  crc« 
l^uin :  (iquidem  id  lucrum  &commoduraempcorhabcat  rc  fibi  tra^ 
dica.  nec  enim  debec  impunc  locaplctari  ex    alcerius.  Deniquc  his 
cifibuslicetpaulo  cariils  veiidere,aucviMsemerc,  dummodo  lufti- 
cbecomm\icariux2cqualicas,  vcaiuncPiiilmbphi,  non  Ixdacur,  dum- 
modocharicas,  vcpij  dicunc,  non  otfendatur,  dummodo  harc  rcs  in 
auaricix&vrur^crimenno^  abeac,  cumploseft  ij^  pretij  augmento 
qu^  in  vfurl  legkimi  cemporis  an  quodibludo  prerijilitfercur.  £ 
concrario  deempcore>  tario  U  dedfio  eadem  feqaecur,  emptor 
viUus  emic,  ideo  quodprectam  (vacrogac  vendicori,  neque  ab  eo  rem  * 
'  taipcam  ftatim  accipic>  craditione  in  cen^as  dilatl  SimiJis  quoque 
facto  eft ,  fi  ob  pericali  imminentis  prerinm  >  res  emicar  vcl  carids  vei 
yilii^s ,  puc^  in  naaricis  merdbus  periculo  vendicoris  vel  ^mjpcoris 
cranHiehendis :  Icem  cdm  res  vendica»  veleii^preriam,  incerim  dum 
manecpenes  empcoremauc  venditorem ,  quia  velcraditio  vel/blttcio 
diJataeft,  tn  pcriclalo  vetiacur,  pcopter  empcotis  aac  vendicocis  du- 
bias  ^Koltaces,  fti^edam£dein,vcifii0un,  peregrinicactai,flc  iimilia» 
in  qutbus  eius  pericati  pcednm  jftqoodmodecacam  &  legicimum  iii- 
pecaddi  poceft:  non  tamen  in  cancam,yczqaalitas  flc  iaHitia  commu- 
tariua,  Ceo  charitas  offendarm;«  nec  tes  ad  torpem  exa^ionem  6c  yliira 
pronimpat.  Hxcin  breue  coada » tc Id  commanem  kaCma  rcduda 
exlods  &  (cripcoribas innnmeds , ceccafic&ciliaefle videocur. . 

Potro  omnts  dolns  tnre  6c  predo»  vindicatur  Ae  emendacur  per  i^gtm  'm 
daarulaiugenecalisinincegcum  refticutionis,  fcriptam  fn.l  i.  D.  ex^^^t^/^-: 
quib.  caaCmaio.  Pcaecoraic»^!  fMtmhi  iuftA  caufavtdebitwr^  nftittum^ 
icSicet  maibres  dccimaeacos.  Quae  verbadidaduerius  omn(;m  in  rq 
Srpreciohcfionem,  te€th  cum  Accurfiopucanc  vAeresDD.malcAe* 
gancmoderni,e4queverba  rcdringuncadfolamheiioncm,  &  rclli<^ 
curioncm  obiencium  ex  iuflacauB.  iunge.l).  C.exquib.cauf  ma!o. 
cum.i,).  C.commun. vtriu fqiic  lud.  vbi,  Inmelius rtJ^ormmdumeftt^uiJL 
(jitii  inxqualiter  fsStum  ejje  confttterit  in  honx  iidci  iudicijs.  At  iurc 
Canonico  &^hriftian4pietate(cruacurhcera)egts£on.fmyi(/<m,  C.dc 
a^ficobhg.  ommique  negociaicam  iudida  bonx  fidei  func:  Hmus 
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iMutitm  laefionis  2n  re  &precio  exempliiiii  ex  iare  ciuiU  dari  potefVin  eo  qui 
^    '  £ftieiu(Mcati(apa^umfecicclenonpercndo,renunciaiitcqi?etiin(uo» 

errans  ac  decepnis,in  damnareirua:,  vcfup.in  tic.  derepudianda  hx" 
tedicace  viticnci$>  &incic;i  de  coiididioiieiadebici,  &.1  Ciundein- 
.  *      debito,  D.  de  probac.  cum  cradacu  depccuniA  vci  doce  cauta  noa 
nameraci:  foluci  ▼eiproaiifliliiidebic^auciinecaaia : Kdcm  in  pado 
nudo,  cumquis/ji/iraw«»r,  vcloquai|Cur,finecau(at  nudftiSe  fimpli* 
cicerdarc  auc  taccrc  promific»ctfipeff  (l;ipulacionis(blcmnc  vmculumt 
1.1.  $.ci i  ca,  D .  dedoli mali  except  Llunfgencium.  s.  fcd  cum  nuUa,  D« 
depa^  Tum  in  emptiorie  vendidone  inulciplicircr  dolus  in  rc  acc^ 
dic  vt  in  celebri  quarltiopelcgis  Alioqui.  l  Cum  ab  co^in  tine.lLabco. 
45.D.de  cohcrah.empc.  1.5^1.57.1. 5  8.1.5^.1^^.  D.deconccab.to)pc.i.i» 
l4.f  i.l.tf.Li).in  pci€ip.i.4i.T>.dead.edipci.ciiai  veccialf  incetpclaca 
pro  recencii»as»ietproaucei$,ibnnea  proargenceis,  ienuencia  9C 
obiigata  proliberu  venduncurabtgnor^ce  cicra  confiliuai  fraa|Hs. 
lofiitica  huftfmodi  cxcmpla  dedolomre,  tu:ninijbrisjuris,cum  in 
^^^vfiicoocttrrunc.  Vcrum  decodoloagitur>licccnon  iic  dcccpcio  vltm 
v/ir«jiirdimidiam  iuftiprccij,  vcliicis^ftimacionis,  nam  minor  Ifliofufficic. 
dum  nt»  Imoecaam  in  finibus  rcgundis  Icuifiima,  cum  in  ijs,(uum,  cuiquc  do- 
'^**^' niino  ptyisc  addici  dcbcac :  Quarc^vdquinc^  parcisin  familia  crci^l 
cunda,  & in communi diuidundo :  ncqut  hic obcincc lex.2.  C.  de  rcf- 
cind.venditionc.  Scd  h^c  gcncraliccr rcccptum  cft  ,  obrem  leuem  fic 
niodicam  deccptioncm  /nprecio  canciim ,  rcs  a'i  jqui  benc  pofitas  & 
quietasnon  rccradari.l.Scio.O.de  r^ftirut.inintcg.  Dcijs  vcro  qu^ 
IgfioncmfupVadimidiam  prctijrcquirunt,  antcdidhimeit  iiOcCapw 
tum  eriam  in  tic.  de  rcpudiandah^rcditatc  viuentis. 

Igicur  fi  quis  cx  contra^u,vcl  ncgotio  habcntc  dolum  inre,  vcl 
^'^JU^agcre,  vcl  cxciperc  vclit ,  ille  rcmouetur  cxccptionc,  vel  rcplicationc 
mmemM  Joli :  nam licctabinitio  nii frautiis confilio  fcccrit,  tamen  hodiccura 
JJ*2ir  ^^^^  l^fioncm  ,  ac  petir &  conccftacur,  dolo  facic.  l.i.S.circa.  1. 8. 1,  i*. 
&cococit.  D. dc doli ma.cxccpc.  Nccrcfticucionein  intcgrum  opus 
eraciurcciuili,  didocic.  cum.I.Incaufc,  D.dcminorib.  vbinon  dacuc 
inccgri  rcfttcucioquocicsaliaadio  vcl  cxccptio  compctic.  In  Galha 
X)pus  cft  Rcgio  refcripto  ccfticucorioaducrfus  huiufraodi  contradum 
&ncgocium,cui  dolus  wr? ineft:  nil  nifi  pcr  rcftitucioncm  &  fenccn- 
riamrcfcindicur,&rcfticuerc  in  inccgrumRcgiflcgis  cft  fcu  Majc- 
ftacis.  In  didocic.dcdolima.cxccpc.nouclegantcm  &:  frcqucnccm 
jiiimtntM  cafumlcgis.i/.in^rincip.  Dcpacrcquinupcam  filiamjCiufquc  homi- 
i^"^''  ncs  (mcliusquam  Ow»«  )hoccft,  fimiliamcxhibuic,  (plus  cftquain 
HhiaSii.  aluit,  Gallis,  Entreten/r)  non  dcbcrc  cum  gcncro  &  fiji^,  dotis  pro- 
"''^^^   .miftV  vfuras :aUmciuocumcum  vfui;j^iien  compcnl^cioncm, quam* 


Digttized  by  Google 


ET  PRETIO.  *)j>4 
fok  interh^ficali^iinxqualicas :  Aliud  fi  immen(atBa«  imtiiodic^, 
Bmtm^  vtaiuixr}  Izfioni non  incclligitur  derogatum  ne'c  rcnunciatu, 

%cdiximasadcit.dtrepud.li«re<l.viuencis.  Excipcad.Li/. nifi  vlcra  , 
dotis  qttantitatem  pacer  filiam  &  generum  tabulis  nupcialibus  exhibc- 
ce,alerepromi(enc,  vchodie  rxpiirnnc,  camecfi  hoc  cafu  pucero  docis^ 
f  fiiias  debere  cardiib  6C  leuius  addici  huicmarico  qui  non  ruHiiiuic 
oneCa  macrimonij,  ex  arg.  ditelegis.  17.  cum.  1.  Pro  oneribus ,  C.  de 
htre  doc.  Exquibus  locis  tum  ez  racioneittris  cencanpoiTec  refiitni 
parentes  qui  Cupcavires  ftulcd^  pcaerer dotem  hone(bm  &  idoneam»  ^ 
•  promiccunc  g^ero  &  filiz  perpecuaalimenm,  Qupd  vero  didmns 
dolumtvrt»  emendari-Ae  vindicanper  a^onem,  excepcionem,  reJfa«*  n«f«Mr« 
tucioneminincegMun,  nonhocvalcadremreflicuilxrum,  non  vuk  "rMjf!*»-  ^ 
tOtttradum&negotnuicocumdeintegroreno€aci&fecra6tari;nam  • 
Hat  &  manec  vci  e(l ,  acque  izfo  damnnm  U  qnod  dusincereft^fuffieic 

.  przfiariyhocqnefoito  m  obliganones  inpecicione,  U,  in  condemna- 
cione eft ,  vt  cx  racione  iuris  ^nfurque communis  Ikis  edocemur« 
dUn  etiam  d^ii^  malus  ExftrfonAy  fciLicet  incidens,  non  faciac  i  rri  cum 
cocum  negonum,  vc  nqc.in,l  Si quis  cum  atiter,  D.  de  verb.  obli^ 
Excipio  nifi  reus  Izfionem  in  re,  vel  eius  zftimationem  feu  damnum  •  • 
&incereirenoitcadoripne(bire,fedmahcac6conegociodircedi,  ce 
cota  in  priftinam ftatam  hinc inde  redicuca,  iiquidem  adhuc  tn  inc»' 
groiirinocenimreopermittitur,  quia  fraude  &  dolo  carec,  quia  non 
eraralicer  concra£turus ,  quia  in  fimiU  hoc  emptori  licct,  in. 1 2.C  de 
ce(cind.vendit,  extraqaam  fi  rei  &  Ixfionis  quahcas  non  paciacur  ifiu 
reomfi toco  contra£bu  difcedere  inuico  a£^ore ,  veluci  fi  modica  Jzfio 
cft,nccdcfacilirefolutdcbeaccontra6his,  ficutin  vcnditione  ficpc 
dicitur  legibus przcicacis.  Hzqdc  dolo  m re^  circa  parcem  ali quam  ne- 
'gotij  gcfti.  nam  fi  in  cocum  Iziio  cft,  totum  rcforman  ncccfic  forct,  vc 
inindebico,  inpadonudo,  inpccunia  nonnumerata,  &  fimilibus. 
Addccafusinquibusob  reivitiumlocuseftrcdhibitioni&refolutio-  • 
nicontra^tus.  Abhocarticulominorrcmouctur,namilleob  dolum 
inrc,  vclahamcau(am'reftitucus,  connaau  refcilTo  ad  rcm  rcftjcuitur, 
quzpereum  contraftum  ipfiabicrac  L  Si  rcs  zftimata.  s.  i.  D.  dciurc 
4iot.  Nifimalit  damnura  &  interefic  confequi  rato  mancncc  coacca- 
AOC«ini.Ialianas.S.fiqui$  apupiiio>  D.  dc  ad.cmp. 
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D  o  L  o  Jnre  di£Fcrc  dolus  cxpcrfoni  6c  fraudis  confilioi 
exinfidijs,  dolus  malus,callidicas,  machinado  atfabum 
fallcdum  adhibita,  vc  cfi:  i n  ticulis  dc  dolo.  Jn  vctcri  iurc, 
vciiuris  didioneOuiruum^cx.ii.tab.dolusnon  vindi" 
^J^J         ^      cabacur,  idcft,  non  erac  adiio  dc  do!o  prodita  ;  nili  ia 
hno!,erdt  tutclx tacionibus  vcl tcbus  diftractis ,  diiepcis  pcr  tucorcm,  in  focijSL 
.  dpiofacicntibus,  in  fiducia  vel  pignorcdaco  ,  cradit6quc,tum  Icgc 
/fr^^ftm  L^toriainadolcfcctibus  dolo circumfcnptis.  Pro  c^tcris  contradlibus 
&ncgotijs,quia  dc  dolo  non  eracadio  ccrtd  lcgcproSita,  non  Iiccbat 
agcrc,adco  lices  ©dcranc,  &  in.irdumcogcbant,  vc  noc.in  cit.dcprj- 
fcripfis  vcrbisinf.  Tamccfi  nonnunquam  cxmoribusPr^'ror,impro- 
biflim^  alicuius  fraudis  indignitate  permocus, in  formuia  (  Galliscom' 
mij^ion)  ludicisafcdati  litigantibus  addebac  claufulam  Ex  jide  Bona, 
cui  hoc  caciccincrac  vc  Recupcracor  vcl  ludcx dacus  Ijcero  difccpfarcc^ 
exFtdeborMy  6C  vindicarccid  quod concra  bonam  fidcm ,  dolo  maio 
admiirumdcprehcndiirct.  ExtrahccoUm  dcdolonon  cracadio,  vc 
cxCiccr.^.dcOffic.  alijfqucauchoribus  coIlig.itur.  Sic  hccbatcontra- 
hcntibus  fc  inuiccni  dccipcrc,  vc  ait  Pompon.in.d.l.  In  cauff  ,dc  mino- 
rib.  ficcidcm  Ciceronubid,  In  vcqdic^nis  contra(t>u,Iicccbonc  fi  Jci 
.Ct,  fraude  infigni  circumucntus  a  Pithio  Cannius,  nullam  habuic 
adioncm :  aic  Cic.  Stomackiri  Cannntsffcd iji*id  f.iceret  ?  nQndum  emm 
1»  h<x  n<m         protHlerat  de  dolo  mal o  formulds, id  cft,  acl:ioncs.  Qui  locus  cuinciC 
d,fferebat  apcrciifimc  quod  non  bcnc  uoui quidam  Intcrpreccsfupponuc,  ohm 
'^f^^  ctiam,cuncquc,dcdolo  adioncp-nnonbuf  prodicam  fuilTc  in  bona: 
Jhtf}».'  £dciiudici)s:ifquccrroralium  crahic,  fciHccc  quod  Gallus  Aqu^lius 
dc  dolo  malo  cocrccndo  formulasprimus  compofuic  canciim  pro  ftri- 
******    diiurisconcradibus;  quxdiitindio  noua,nccCiccroni,  nequc  aliis 
vfquam  probabitur:  Nam  ilU  gcneraJiccr  ciadunc  Gallum  dc  dola 
primum  tormulas  &:a6tioncsinucnifrc,  cciamproboniE  fidciiudicijs, 
cum  dicanc  ai!cc  Aquilium  dc  dolo  malo  in  vcndicionc  adhibito,nu]lA 
fuifVc  aftioncm.  Ncc  vcro  vim  huius  argumcnti  dcfugcre  polTur  t 
cie.  iJc  jj<icm  D  D.  cum  diuinancm  coloco  Ciccrocis,  contfadum  vcndxtio- 
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nis  fui^e  nouatum,ac  transftiruxn  in  litetanim  &  nominum  obligatio- 
nem^quafideinccps  ilh  Aiiuris  negotiume/re  ccrperit  dequo  tunc 
nondumencdoiiformula.  Vndefequicur  aliidiumacio  &fa]iacon* 
ic^o,  ncmpe  quod  Gmntos  empcor  predum  non  rolucrac^idque  fbl- 
«ere  promiicrac  per  licerarum  obligacionem  :  Hoc  vero  eft  conctm 
iencenciam&:mencemeii^$lod>  vbi  recen(ecur  Cannius  Eqnes  Ro- 
nian  us  locuples  iiorcos  amoenos  emere  paracus  &  cupidus.  Ice  concia 
ciusloci  verba,  quxreferunt  emptionis  negocium  fuiJfrcconfeduni 
^abfolutum.  Ibique illud  didum  gcnerale,  NMunsftdt^  non  (igni* 
ficat  habitam  Cannio  Hdcm  fui/Tc  depretio,  ncc  cius  obligacionem 
&fo2ucionem  cransfufam  fui^  in  nominum  &  licerarum  obligatio* 
nem,  dc  his  cnimibi nulia  mencio,  fed  canciim  fignificrC  vendicionis 
€oncra£lum  fuifTe  pcrfedum,  U  in  mundum  iicera(qu«  reda^um. 
Quod  fi^  vc  ilh  diuinanc,  iicecarum  &  nomiaum  obligacio  contm^hu 
iubdica  fuiiTcr ,  tndecamen  non  efficics,  mutacum  ynouatum  >  &ex« 
tindumfuiileconciadiimi  nam  flipulacio  conucncioni  adic^a  noA 
mucac  eius  naturam.  1. 5.  f.  vlc  D.  de  verb.obltg.  Venditioni  adie^ 
sion^ccam^ri£^iiuci%idquenemoiuiisrerumquc  pciicus  negaie 
audeac  Prseteteafi(vtex  corum  inrcrprecacione  neceflarid  iequitnr) 
Canniusprecium  adhnc  debuiilet  cum  Pithij  fraus  tam  enormis  de^ 
teda  cll,  ac de prctio  Pithiuscgiflet»  quis  dubicat  Prxcorcm  ei  im- 
poftura  pcrmetumexrraordinemiaibcmuladati  ludicis  addininim 
fuiifc  cbufulam  Ex  fide  bon2,2d  tamimprobum  dolum  PitfaiJ  cocrccn^ 
dum,  vr  fcripfimus.  Nifi pigeatme  in  iflis  malc  operam  locare  Pluca 
/lic  cum  eciam  alias  difrcrcrem  in  huiufmodi  fchoiafticorum  dilfidia 
inurilia,  vtplurimum  fcnfucommuni  &vfucatentiay  licetiliiinhis 
xcgnarc  fc,  &alcum  fapcre  fibi  videancur. 

Ratio  iuris ,  tum  res  ipfa  probat  dolum  malum  e/Te  dupliccm,  Ycl 
incidcntcm,  vel  dancem  contradui  caufam.  Dolus  incidens  in  concra-  '^^^*' 
dium  negotiumquc,  dicitur  qui  non  eftcauiacfficiens,  (edaccidens 
potius  quam  fubflantia  rei  gefta?:  quod  exemphs  (ytinturefemper) 
mcUvLs  dcmonftratur.  pucainemptione,  venditionc^ctim  vIrr6con« 
rrahcntes  acccderenc  ad  vcndendum  &  emendum,  hic  cmere  ille 
.venderecumfundumcupiebac,fcd  vendicorahquiddoIoccIans,veI 
falfo  fuggcrcns  cmptori,  fecic  vcrem  pluris  vcndcrcc:  vcin  fpccic  lc- 

^is  /«//i«««5,§.{i  vcnditor.D.dcadion.cmp.vbidoIuscancumincidcns 
*ft,  quiaroanct  concradus,  ncc  rcfcindiiur:  qui  rcfcindcretur,fi  dolus 
<ianscaufamefrec:  Iccmiib.^.dcoffic.  Canniumcmerealioqui  volen- 
tcm,Pichius  fraudulenter  impuhc  ad  multo  carius  cmendum.  cui 
iungci.  QuipcrcoUufioncm,  D.  de  acl  emp.  qu.r  cft  iiodie  maLtia 
.frcqucns^fummiiTo  dplplc  pcr  vcndjtorcffimaiorcprctiovclpcn^ 
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lionelocacionis.  E  4iuer(b  idem  eft  cdro  emptor  per  fuggeftionem* 
falfi,  aut  ilipprcniionem  veri  dolo  venditorem  indaxit  vt  viliios  veti- 
derec,  in.d.1.  lulianus.S.per  contrarium>  dead.emp.  quem  J.ndloqui 
de  dolo  cau{am  dante,  (ed  deinddente  probant  verba,  Pertmitmmm^ 
coUata  cum.^.praxedenti:  necnon  finis  etus  loci,  quo  datur  venditori . 
decepto  adio  quan  co  pluris  vendidifTet,  vei  quantiiua  latereibquod 
non  obtinec  in  dolo  dante  caulam,  quia  propter  enm  Conttadus  om- 
*  nino  refcindererur.  Alij  DD.  cootradicunt  acerriffl^  per  ea  verba,  • 
Vtfihi  uvm^ttrentwrperfMfit^  quafi  de  dolocau(am  danteaccipi  de* 
beant.  CoUeAio  non  neceflaria.  Sed  quia  hoc parui refert»  indignum 
cft  difputatione  tam  giaui.vuig6  hic  aifercut  lcxSiqMs  affirmu$entyl). 
Ltx.i^D.     dolo,  lex Si  f$is  cimMlittr,  ^6,  D.de  verb.oblig.  Cum  de  coniraAu» 
j<  vlrh,      re,  de  pretio,  tt-conditione  vel  rorm a  contrahendi,  vltr6  &  aperti 
^^^'    conueniiletinter  nosj  tucaltid^  U  doio  fecifti,  curafti,  vcaticer  qulm 
conueneratobligaret»  vtresconciperecurac  fbriberetur  alicer  quto 
a£him  &  conuentum  intcr  nos  erat;  vc  quid  adderecur,  vel  detranere* 
tur  conuenrioni,  ego  id  emendabo  £t  reftituam  addone  doli ,  vel 
excepcione  doli ,  (i  cu  exeo  inftrumence^aga$.d.1.     cum.  I,  i.  D.de 
doli  maltextept.l^.  C.  deinunlib.  {lipul.'&  ttt,  indicuc.  de  excepc.in 
princip.  6e.$.i.quostocosvi(^chis.  CuiusdolijMdiprdbacio  quomodo 
drincraquod  cempuscontrainftrumenci  fcripturam  olJmicci  fierique 
poflTicciuilinimirum  aftione  &:  iudiciodedoloValibratrigimus  poft 
loan.  Falxin.  l  in  exercendis,  C. de^fide  indrum.  cciam  cicra  dolum 
veriras  rcrum,  crrorib«isgeitorulm,4£(mn»nonvitiai'ecoif.i.Iliicica5, 
i.verius.D.dc  oftic.pr«fid.'  ' 

. ' '  Ifti auccm  adio & excepcio  vcl  reitituriocontra  dolum  ixicidente, 
^lZZn  non  rcfcindic  cotum contradum  *f  ncgociumyfed  rantdoi  id  quod 
r*fc*nlt  deccpti  intcrcft, ac  damnum  ex  eo  dolo  illatum  prarftac  raco  manentlB 
«wMM^.  contradu ,  vt  antc  rcripfimus  de  dolo  /»rf,  quod  huc  rcfcr  acrepete; 
Niii  huic  doio  incidcnci  falfum  eftetadmixcum^fciiicet  in  ipecie  dift^ 
i51S.  de  verb.oblig.  &  fimiiium ,  acdeeo  falfo  criminalicer  a£fcum  fit> 
jiara tunc  in  0 dium  falfi  omni  commodo  &  vfu eius iicripturae, in  tocu 
priuacur  faKarius  in  craftacu  dc  faliis,  extraquam  £  accufaror  pecac 
falTum duatax.ic nrticulum ,  ab  alijs  feparacum ,  &  i  quo coeus  concra* 
.^usnonpendear,  rolumemendari:  ac  velic  m  ali^s  inftrumcnci  capi^ 
•tulis  veris  &(eparacismancrc&:  ftarecontradtum ,  hoc  enim  ei  licet 
propterregulamcerciffimam  rcftitutionum ,  QitQci  ex cortrjt^u^itTjhu" 
mcnto,  nefotio  f»{nr/t  ^  d/unpi  hAbertte  capttnU,  vno  refciJJoyCxtcra  yion  irri- 
tintitr,mm.  Cod.  dccranfud.  &£  rit.  de  reftit.  in  integr.  Rcbuttus  ^ 
alijin  cract.icj  dc  redirucionib.  &  rcfcirtionibus.  hoc  oftcndic  iuris 
^^j.^^erroce(vcplcc,umqub.tic^  labi,noanullgscaiuttm  fcnpcoces»  dum  op- 
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tionem  tt  dedionem  dolofo  ctibuuac,  vel  damnum  &  quodintereft  '^^l^^^l^ 
(arcieadi,ve}cemtotam  re(Hcuendi>  &atoto  contradudiicedendix  mamm 
vt  damni  condemnacionem  deuitent,  quali  non  fiatadori  iniuria,  & 
in  pcimum  ftacoiB  cau(am  qu  c  ip(i  to  ta  rcs  reponatur  &  redintegretur» 
argumento  mal^lbmpto  ex.l  a.Cde  reicind.  vehdit.vbilicet  cmpr  ori 
vel  iufto  pcciiofupplcre»  vel  rem  tocam  reflituere  contca^u 
dticedere,  Dtltt Jw^quia  ibi  longe  alia  fpecies  &  tcaOacio  eft^nulJufl 
que  doltis  urifctt.  qiio  modo  eouiem  refeilerem  >    cx  noibo  iure 
vellenc  vdLL  Sitetsftimata.  i,  i.  O.  deinte  dot.  cum  ibilxiio  tantiim 
lit  in  re,  predo»  «ftimation  ^rui,  non  fvaus  nec  dolus  malus :  Adde  . 
quddbaiignijb  fesinterconit^esaccipitur,  ne  indired^  per  obli- 
quumreintiioemexpolient.  Fruftraquoqueilli  dicerent  contraftum  BMin^ 
totum  refblttiinVedhibitorijs» puca  mancipiorum, animalium,&ieru  ^^J^',"^ 
prectoianim  venditione,  in  tit.de  i£dii.  edi£i:o.  Id  enim  fic  eciam  ^mrJki 
proptervitiumfolttm,  erli  vcndicorhocignorauerit^nuUufquedolus 
eialttsincontraAuminciclerit.  Qutnimoii  velitempcor,raca  vcndi* 
tio  manebit,  necagec  tedhibicoria,  (ed  tantum  quanco  min  oris  emif-  ^ 
fec,  vel  quanc6  mmoris  res  eft  ob  vicium ,  vtnot.  in  di^o  ut,  &c  in.  l 
IuIianus,inprincip.D.dea^emp.  Econcrarionon  poteft  vendicor  ^^^^^ 
inuico  empcore  ,  venditionem  racam  habete ,  nec  empcori  inuicb 
offerrequodeios  incereftob  vitittmrei,{ed  perredliibicoriam  adtio* 
nem  coritra£Vus  re(biuecurpecenceemptoj:e,  vt  lureconrttlcisnocum 
efl.  Ergo  quidam  ex  iliis  faiptoribusinomnia  nimium  cnrioft,  non 
deberent  /9  slwiss  pafftffiones  tam  temtre  arruer^  de  quo  poftem  eos 
cencies,  vel  (epcuagies  ccncies,£jiriMivjfMii»  coii/rrA^ 

Quod ad focmulasaftionum accinec in iure ciuili  anxie obieruatas,  ^y** «^- 
dolusmcidens  vindicatttt  in  ftridisiudicijsperdoli  adionem»  ft  alia  ^H^, 
nonfuppetat.1.1. &toccftit.  D.de dolo.vel per dolimali exceptionem  &in 
oppoiitam  ei  qui-agic ex  eo  contradu  &  negocio  in  quo  dolum  admi-  ^^^* 
£c,  coco  ttt.  D.de  doli  raali  excepc.  &  in  .d.l}^  de  verb.  obiig.  Inbon^  ^ 
£dci  vero  iudicijsnon  dacuraflio  de  dolo,  quiaper  cercam  &  nomi- 
natam  adionem  ex  concradu  bonasfidei  prodicam  ille  dolusincidens 
cailigatur  :fic  venditor  eo  doio  circumucncusagec  cx  vendico,emp« 
cordecepcusagecexempto.Li.I.4.1.i5.&tototit.D.deadion.empci,      «  ^ 
Jl43.D.ae  concrah.  empc.  Hodiefublacac  iunc  ilix  adionum  bon^ 
iidci  &  flridi  luns  difFerencix,  necnon  variae  formuIa:,ac  dolusomnis  * 
non  nifi  rcftitutioncni  inrcgrumaduerfus  conucntionem  impetrata 
retradacur,  vt  iam  monuimus.  Prxterea  fcirc  oportct  dchoc  dolo 
jnalo incidcnti  adioncm  competere,  Ucctpercum  quis  dcceptus  ac  nt^  ufio 
Ixfus  fit  Hitra  dimidiam  &:minus  dimidia,  vel  eciam  in  aliqua  partc  ^^*^'^ 
ifi;ttiori>  ipodo  non  exigua,  &  noaaeiiimanda .  i,  5  cio .  D .  d  c  m  inccg. 
'     '  '         "  •        '  Hhkhhi) 
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reflrit.  qaam  1.  adiMinc  dolam  produci  fuadec  ratitf  tc  fauor  lidam 
minucndarum.  Saciscflaucemdolomaloquid  fa^tmn,  &  inde  qucm 
vclminimolxfumeifc,  vcadio  compecacinidquodincereihexdqU  . 
inaU definicione & reguiis ,  in  cic.  dc  dolo,  cic  dc  doli  mali  czccpc  lo- 
cilqueptarcicacis;  ex  cic. de  a^ionib.  cmpri.     d.  I.  ^6.  dc  vcrb.  oblig. 
vbinocDD.  Qii.irchincremoucndacftlcx,i.  C.dcrefdnd.  vendit. 
qusnon deiioc  dolo ,  fcd dc  dolo  in  re  tantiliii  9l|{lci^ilecepcionem 
teqoireiu  vlcra  dniiidiam,  velindimidia.  / 
te  JUU    Dolusmalys  danscanlamconcia^ui,  ica  dcfcribfcur,  siquh  neccM* 
^l^^^yiw,  ncc  propofirumvlUim  habcret>  vei^ndi,  cmcndi,  iocandi,con- 
ducendi,  veiahasconcrahcndi,  curocamcn  Scius  dolo  maio  cxinii- 
dijs  &  frauduicnca  machinationcimpuiicad  concrohenduiiH  Iiocnon 
valcc,  nuUum  eft  velipibiuceinbonx Bdei iudicijs,  vcquidam  volat: 
veia^onedoii,  camcxcepcionc  doliin  ilndis.  Excmplavidcin.i. 
Elegancer,  cum  tofo  tit.  D.  dc  dolo,  &  in  Cod.  cod.  tit.acquc  in  Dig. 
iHfifinu  cit. 3c  dolimali cxccpc  in.l.  In  caufar.i^.s.i.  D.deminotib.L^ . D. pro- 
»»^^//*.  j  g  1  jQ  Q     rcfcind,  vendic  In  ftri<ais  crgo  iudicijs ,  vc  ma- 

tua,  donacione,  tideiuifione,  nania^one,  dcinftipulatioae  (durn* 
modobonxfideiconttaftaspartcmnoa  fiiciat  vtex  iure  cettifTima 
lC  ex  vfu  aliAs  docui  concra  vulgus )  intcriiD  valct,cfFc£tumque  habec 
concradus  2Sc  adus  co  dolo  initus.  Oiim  non  erac  dc  doio  formula, 
licebacconcrahcnribusfcinuicemdecipere,  vtant^  didum  eft:  Sed 
exnatttTaliiufticia&jcquicaccdcrennonis,  circumuento  ruccurncur> 
.tot6mquencgociumsccracl.icur,  rcadhucincegra  in  primam  (brumr 
caufamqucrcfticuca,peraclioncm  vclcxccpcioncmdoli,  pcriudicivi 
& fcntcnciam.  I.i.  &tototic.  D.dcdohcxccpcl.Dolo.C.dc  inucilib. 
ftipul.  &  tic  inftitutionum  dc  cxccption.  An  codcm  modo reicindi 
l»h«iuefi'  debeat  bons  fidci  contracbis ,  grauc  in  khola  iurgium  eft;  hi  affirmar, 
^fmUytjili contra, non  elTc  opusafl"ionc,  iudicio ,  fcntcntia*,  fed  bonx  fidci 
»  ^ .    t6ncr.icl:um  cui  dolus  caulam  dcdit  c(\'c  nullum ,  Tpfoiure^  fola  vi  Icgis 
mdbim,  'concidcrc&:  pcrinii.  I p fo iure miWum  cllc  d  cimus,  cum  pcrlcgcaclus 
^mdjit,  aliquisrefcindicur,&  ipTo  lurc  nuUus  cxprcisc  dcclaratur,  pctindcac 
fi  nunquamfuiirct}  nam  in  luredicundo  xquiparamus  impollibilcdc 
ittrc &:  dcfaclo ,  nuUum  de  lurc^'  dc  fidTo,  not.fn.l.Non  dubium,  C. 
dclegib,  I.  Gcncraliccr.D.dc  vcib.oblig.  Indc  pto  nuUis  &  non  facti< 
habcntur  ouxcumquc  cx  cali  contradtu  dc  Fndo  (ccuTafunt ,  traditio, 
polVclfio,  huchis,  p.iicus,  acccrtloncs  o'^:ncs,  nullacridm  vlucapioSC 
pr  •.rcriptio :  nil  indc, ncc luits ,  ncc LicTi mancc  aclubliiht,  nam  fine 
c.iuU  vi!.i  h.c:  i;f!b  lunc.  niiil.i  fubcfr  c.iula  fi  non  c(lcontiacbus,fi  ipfo 
mrc  nr.lius  cti:.  C^iocircn  rcs  pcr  cum  conrraclum  alicn.ira  &  dat.a, 
inaufii  nihilominus  mdomtmo  cius-quidoiupa^ruscft.jcrgoiiic  vin-^ 
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dicate^amrefA poterit ,  fleaaocareab  omot pofTeilbre  cam  irtt£bbus  , 
&  accellionibus ,  ioxta  regulas  vi&dicatiotmm » qam  oon  nifi  dominb 
competunc  Et  is  contraftus  quafi  valca^  ftecqueincerim  donec  ftte*. 
ritper  rententiam  refciffits  $  dbcepto^  agenti  non  poterit  obuci,  <^ 
naUtts  ci  ipfiiifrey  ic  Colk  ji  l^is.irricus»  adnimlum  redadus  line 
aftione,  ittdicio,  rcntenrii. 

Hoc  affirmanc  Gloflx  Accnrfij  teC^D.  vltramontanipluribus  ar-  ^^f^^ 
gumentis  leoibus :  quorumprxcipua  funt  hsc  tria.  Primiim  ex.i.  £ie-  fi^hUtm' 
ganter^D.dedolo^in  verfic  Hocenim  ficacoipimus,ibi>.>^iit  nnlUm  tra£im. 
ejfe  venditionem,  Qaamnis  non  dicat  nullam  clie  vedirioncm  Ipfo  inrei 
Imo  condttdit  Vlpianus  eam  non  rerdndi ,  quo  cen  eac  daca  libercas.  « 
Nil  eft  ipfo iureflttltttm,  nifi  lioc  nominatim  iex  fienificet>  additis 
ycAis  Ipfoi»rfy  vdalijs  xquipolleotibus :  qttomodocaeteriseorom 
momencis  hd\h  iatis  facics .  Secundum  argttmentum  eft  ex.L  In  cao^f. 
itf.§.i,D.  deminorib.  vbi  nulla  eftibdetas  concrafla  per  minorcm 
hoc  dolo  drcumfcripcum .  Sed  non  additur //^yo  iure ,  imo  didtur  ad« 
aerfiis  eum  dolumminori  non  compctere  reflicucionis  extraordina* 
fittmremediam,quiaiurecommunideordinario/acis  eifitccurrirur, 
quandoquidem  poiTic  refdndi  concraAus  per  dolia&ionem ,  vd  ex- 
ceprionero  in  iudicio  propoficam.  Eodem  modo  nulla  cfl  rocictas, 
(  nonqaidem//>/o  inre,  fcd  pcr  iudicium  &  fenccntiam  reicindenda ) 
fidonacioniscaufiquis  fi^fededacfocium  vc  folus  omnia  onefa  fetat 
contrafiibdaiKinm  eius  concra^tusl^.D.pro  foc.  Tcrcium argumen- 
tumcft  cx.l3.D.eod.rit.fedibilongcdiucr(a  fpecies  diucrfaqueracio 
de  (celeraufocietate  quam  nonulli  coierun  t  improbe  vt  alios  ialier5i; 
frattdatent,expoliarent.  Huiufmodi  conuentionem  ios  anerfatur« 
ncc  cx  ca  vllamaftionem  vcl  cxcepcioncm  nafci  pacicur,  ipfo  iurc 
nullacft.1.  Nccpraecermicccndum,D.  pro  foc.l.i.  D.adlcg.  Com.  de  ' 
falC lEx Senattt(confulto,  D.ad Icg.Iul.  dc  vi  priu.  Carcera quae  in id 
cumulant,  non  egcncrefutationc,  acquc  hoc  vnum  ijs  rcfcllcndis 
fufficiec  quod  qui  loci  dicunc  nullum  clTe  conriadu,  non  addune 
Jpfoiure,  Id  vet6nonfubintclijgicur,alijs  loncia  diccncibus^  fcd  ex* 
preftiim  circoporcec 

Dcnique  fupradida  opinionon  prob.ibiciir  intucntiad  vniucrfam  liml 
Romaniiuris  fadem  vcccrcm  nouamquc.Pnmum  cnim  dc  dclo  non 
Ctata£tio,neciscontraaumvllomodo  viciabac,  cancumabcft  vc  fa- 
cetct//'/o/»>TnulIum.  Poftca  ptiim  eft  agi  dc  dolo,  pcr  Gallum  A- 
quilium  I.  C.'""'  compoficisdc  dolo  malo  coctccndo  formulis,  hoc 
eft>a^iombus,  quasmorcscum  cdida  Prartoium  rcccpciunc,  quia 
rcrponlaprudcncum  iuris  partcm  facicbanc,  vcin  Romanorum  gcftis 
Vulgatum  cSL  Ddndeicgibus  Sc  pamis  £c  poftremis  luftAnianei  luns 
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ditx  fiinc  aftiones  de  dolo ,  cum  excepciones  doli  maliin  iudidb  pro- 
ponendae  ft  (entenciidefiDieiidae:  Quo  canttlm  remedio  inuenies 
concraftttm  cefcindi  dc  naUaaieflici:  acquc  aliccr  rem  expcdire  ne- 
queas.  Qup  impulfi  ijdem  Inc€t{>reces,tandem  facentur  per iudicium 
drludtcem  refcindihiiittGModicaftcra^umyin  hocfciliccc  vcdcdar& 
tnc  nttUos  Ipfo  Mirr,  ac  renoceanvca  qux  de  hGto  cant^m  ge(b  fu^re 
in  vim  eius  conuencionis .  vcque  res  ipfa,  poileffio,  precium ,  frudusi 
iKcefltones,  ac omnis  caa(a,  in  ibcum  pn  flin  um  refhcnaocar.  £ rgo  vo 
hscfianc» opus efla^^ione  Jice , mdicio,rencencii,  condcmnanoney 
tum  ciusexecucione:  Hocabijsadiuifro,  vanaeft  dcnominecanciim 
,  ipforum  conccncio  &  pugna  pro  verbis  Ipfo  iure^  4  quibus  re  ip(a,flc  in 
elledudefcircunr,  ci^m  affirmancconcracbiim  ipf(3  iure  nullumeile» 
ica vcadeumrefciadendumnonncopus'a£Vione,iudicio>  fcncchcii: 
Sed  facencur  ea  qnx  geda  func  refticui  &  redmcegrari  debereper a- 
Ctionem,  iudtcium,  &  fcncenciam. 
Ht»  tfi  Quamobrem  veriffime  noftri  DD.ctCiamonrani  rofl  Petrum  dc 
^onttAfiM  Bcllapercica,  lacobumde  Rauenna^IoanncmFabri  Gallos  do&xS, 
'^'^^*  eciam  loannem  Andream Icalu  n  pucarunc  concraclum  bona:fidci 
€uidoluscau(amdedicnone(rcnu}lum//^/i»»'e>,  necruptum &irrici5> 
nifi  priiis  peraAionem>iudicium  &  fentcntiamfucric  refciirus:adduat 
morcSfPr*milJomidPrim:ipis3id  ludiccm  rcichpiorcfticucorio  aduer- 
fus  rem ica geftam.  Nccantc  licecdecepcorcm  vindicare,  dominum 
agcrc,  &petitoriuminftitucrc;acmuIt6minus  ciliccradrcmrcuerci, 
&  eamoccupare velingredi  propriaatithoriratej  nciibiipfeiusdicar, 
necontradum  fibii^^fciudiccc  nullum  /f^/o/^^^e-jatqueaduerfario  qut 
rem  cx  co  conrradu  pollidcr,  conrra  niccntc,  resad  pugnam  &  arma 
deucniac.  / dquc  probac  naturalis  ciuilifquc  rario,  tum  prudcncia  po- 
*  litica,  dcinde conliiccudo  &:  vfus ,  qui  veram  luris  mentem  & fencea- 
tiamficpe  his contradiclion.bus confcpulcam  &inimo  dcfoflam,.vt 
rerramccallum  rcnfim  alic  ,  pcrficit,  dcin  cffoditaceruitpcrducicquc 
in  apcrtum.  Quin  ctiam  cxciuili  iure  (  vti  ca:tcra)  hocfumic  vfus, 
nempeex.  1.5. 1.  8. 1. 10.  C.  derclcind.  vcndic.  qu.r  cum  dicunt  aj;idc 
dolo,  SNTcontradum  rcfcmdi  pcr  iudicmm  :  nccclfario  loquuncur  dc 
dolo  dante  caufam  contraiflui ,  nullarcnus  dc  incidcntc ,  quandoqui- 
dcm  hic  conrradum  non  rcfcindac  ncqucrcrraftct ,  vtmonuimus. 
Dcniquc  in  Galiia  gcncralc  hoc ius  cO:,Vi.r?n  nulittatis  locumnon hal>ere, 
iJHt^i  eft, licet malc,  iniuftc,  mutilitcr,  aaum,  gcftum,  contradtum ,  iu- 
smG^OM.  dicatum, tranfadum  ,  noi?  ciFc  ipfoiurcnulium :  lcd  vaicrc  mtcnm 
donecperfentcntiamirricetur  &:annul!ccur.  Cuius  rcgulx  origo  cx 
rupradi£ta  rationc  dimanamt,  mag  s  quam  ex  ifta  fubtili  quorumdarn 
Pfaginacicorum ;  vidciiccc  quodKomana  icx  coaua^um^  adiuu 
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aliqucm  Ipfo  iurenuUum  faciat  tantum  in  Romano  impcrio  &:  ternro- 
rio ,  non  in  Gallia  quac  Romanorum  ius  non  pro  Icgibus,  icd  pro  ra- 
tione  &  naturali  iuftitia  fumit,  qua  fulget  rpargiturque  orbc  toco.  Vc-  * 
rumiiralSioncmeiusobferucs,  exea  quoquediccrcsadlumip/b  iurc 
nuUum.  Atijdem  voIuncinGallunotielieadumiproiurc  nulllum, 
nificonftttucioRegia&Iexrcgnihocnoiiiinatim^anciat:  Tunc,  in- 
quiuncmanecadusnultusipfoiure^neque ,  vtanouUetur,  opu^  cit, 
(iicct  quidam  conccadiGanc  )  reTcripco  piincipali  refticucorio  &  rcfcir» 
Ibrio  eins  adns ;  deb^cqne  ludexin licis  diicepcacione  &  diiudicacio-  * 
Hc,  ex  oificto  enm  atem  reiicere  vc  nuUiim  flc  reprobarunWege  regni 

2uatnietttare&coIere  debec  eciamnuUorequirencc,  arg.  icgis  Non 
ubium.  Cdelegib.  Hiccameniudicio  atque  fe&cenci^temper  opus 

Non  cShttUn  rercindicnr  conttaftus  dolo  cau(am  dalf  te  mitus ,  fcd  id  qttpi 
|>netereapenditurdecepto»idquodejusintereft,acdaAtfium  omnc;  '^*^^ 
imoeciamlucrumcelIans&ami^umquodipiicercum&  (peracd  erac  o-  zl^ 
fpe  non  vansL  ISi  commiUa,  D . rcm  rac.  baa  1 3.  D.  de  eo  quod  cerco 
loco.  In  deliAis,  in  dolo  exinfidijs,  ls(bdebec  iarciri  caledamnum^ 
cuius  eft  caufa  effidens  &  propinqua  is  qui  dolum  admiiic,  vc  Canoni^ 
( ft«enocancin.c.$iculpa» exc.de iniur.  His  illud  coaiequens eft,vcrum  wfi»M»«« 
v(i]C2t»£ru^s,&reditus  omnespoft  concradum  percepci  cx  re  pcr^^^J']]^^^ 
cum  dolu  vendica^empcasalienaca»  veldata  &fblucapeti  ac  decepco  VHnaftM 
tefticui  debeanc  i  die  cradicionis  &implementi :  puti  venditor  cir»  , 
cumuentus,petttrem  fibifeddi  cumfqidibtis  a  die  traditionis  fiite^''^'^^ 
emptort :  vel  h  diuerlb  emptor deceptus  Fcpedt  pretium  a  (e  datum, 
cum  vrunsadieibluttoBis:  quia  hic  dolofi||,  pftpnedo  &  mabe  fidei 
poflefibr  >  ieuere  mul^ndus ,  &  oroncs  frudus  rcltituere  cogendus. 
l.CertQm.C.dereivindtc.  Atqueobiiiientieiuslegisrcgulamvalere 
tantikn  in  vmdicationibus,  non in  a£^ione  in  perionam  quacMcrola 
compctit.  I.io.G.dc  refcind.  vcndit.  Reipondcn  pofTet exDoAorib. 
CaluifiiSy  hic  (ingulare  ins  efie  cumex  iufhtia  reilicutionis^iniuite 
quxfitum  rcddi  debet  piopcer  mottalcpcccaturo  quodinifto  dolo 
clle  illi  vcre  tradunt :  quamuis  perfonali  tantum  adione  reflitutio  pe- 
tatur»fru£lus  tamen  redittifque omnes  venir^  in  rellitutionem,fiacim  . 
^diecommiifidoli,  venireante  moram  ,ance  peticioncm ,  vtnor. in 
cPcccatum,  dereg.iur.in.tf. &in.l.Pacri.$.iceift.D.dcminorib.  Ve-  * 
'tiita  hic  repugnat  iuris  ratio  qua  reidominium  &  vindicacio  non 
compctic  circumucnto  ,  fcd  fola  in  perA>iiam  a^io,  inhocvt  ob 
dolum  rcfciflb  contra^Vu ,  res ci  rcddatur  cum  damnis  &c  co  quod  in- 
'tereft.dil.io.  &  totoric.  C.  de  rcfcind.  vendic  Ac  ver6  in  a^ioaibus 
inperfonamftttdtts  &  vfura^prafilantyr  cantikmi  JiircontcftacaU. 
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Vidcamus.f.  fiaclioncm,  D.  dc  vlbr.  Iftcnon  vindicar, non  cfl  do- 
fninus,  quia  volcns  ciadidit,  foluic,  dcdic,  acdommiuin  cranflulic  in 
alccrum:  Idemcftincoqui  vimecuqucconcraxjc,dcdic,cradidicquc, 
quia  coa6bus  voluir.l.SirauIicr,infinc,  &  coco  cic.  D.  deifco  quod 
•  SiifrAin  mccuscaul7i.  Sicucin coquircmindcbicc dcdiCjfoiuicquc errans,  Sc 
ik^h,  redcbcre  pucans.  Iltis  (vc  dccepco)  quia  dominiu  rcidcdeiuncaducr- 
£ino,  non  compccic  vindicacio ,  fcd  fola in  pcrfonam adio ^qua  vcens 
vcndicor  dcccpcus,  habcbic  frudus  a  licc  conccil  ca,  vidcliccc  fi  pre- 
•  tiumrei  acccpcum  ab  cmpcorc,  ipfi  ccddcrcvolucrir,  obcuicritqucv 
^  maximc  fi  obfignaucric,  vc  dixi  ad  cic.dcfolucionib.  Empcocvcro- 

deccptus,  Iiabcbic  vfuras  alitc  concefiata,  fi  rcm  vcndicorircddcrc 
paracum fe  tcftacus  eft:  nam  re&:  prcciofimul  vti  nufquamlicct  Jdcn 
adcaeccrancgotiaquibus  dolus  caufim  dcdit  produccs.  Tanictd  has 
iuris  regulas  prudcns  ludcx  aliquantiim  pofiit  inflcclcrc  ,  Biotus  im- 
proba  &c  infigni fraude,  &c  contumacia  rci,quam  grauius  cafligabit.&T 
proucxquicasfuggercc,inmaiorisccmpoiis  vfuias,  frudus,  6c  obue- 
Cioncs  condcmnabic.  Vcl  in  co!:um ,  vcl  pro  paitc  fcruatis  Canoni- 
ftarum  &  Caiuiilarum  illis  dogmacis ,  de refiitucionc  rei  ex  iulhcia  ob 
.inorcalc  pcccacum.  Cumalijs  malc  hic  admifirercs  quod  fupra  quxfi- 
CUmcfi:,an  proptcr  larlionciii  in  dimidia  parccprctj; ,  refcilfo  cotradit 
vcniant  fiuclus,  velvfurx,  quodncgauimns.  Anunaduerrc  contta- 
dus  rciciflioncm,  rci  rcfticucioncm  noazmpcdiria  rco ,  ficct  is 
ofFcracadlori  omncincerefic,damnum,cciamIucrum,  cum  Iicis  a:fli« 
wacionc&quantiplunmireseft:  nefic  in  cius  poceftacc,  rcm  inuico 
aftoriaufcric,  quod  lcgcs  aucrfanrur.l.yo.  D.  dc  ici  vindic.  Prarcisc 
debcc  prarftare  quodad^i  iiabcrcc  (i  dolus  ci  Uttas  no  fuilict  >  ac  qui 
rcm  habcrcc,  arg.  Icgis  Pcartcrca,  D.  dc  rci  vindic.  Concranum  malc 
fcribunc  quidam  concrailuum  &:  cafuum  fcriptorcs  in  iurc  pcrcgrini. 
Sancfiaftormalit,racus  mancbiccontra£I:us,acpcccclblumquod  fua 
incercfi,  quod  amitcic  propccr  cum  dolum,  i:\ociu.i.iuiAanus.^.ii(^uis.. 
D.dc  a£t.cmpci. 

'Jintomird     Coctcrura,quia,  vt  diximus,  dcccpto  contra  dccipicntcm  &  dolo- 
tm»ln    fumfola  competat  a6^io  pcrfonalisqua:  fundumnonfequitur  ,  nec 
^ojjijp^em  fundi  poflcirorem.l.vlc.D.dc  concrah.  empc.  Decepcus  non  agec, 
^       ncqucrcmpecccadtterfiistcrciumpoflcirorcm  cui  dolofus  cam  rcm 
.    vendidit,aucdedit  antclitcni  de  doloaut  dcrcfciflionc  inftitucani, 
vtiam  di£bumeftcx.l.io.  Cdcrcfcind.vcndit.Lz.§.i.  l,Apud.  §.itcm, 
D.dc  dolicxccpt.  AgcretJmoetiainnianuminrcminiiccrct,aufcr- 
rctquc  pofleiroti,    contiadas  nuUus  cfret,ipfoiure,  fcd  hoc  ancc 
ncgauimus.  Venimtamen  iniqnum  forct  cx  iniuHa  s>c  fraudulcnca 
.«iMaooacdoiiimfacicncisqw  non  cil,dcceptuni. 
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rcfuaStprctio  fpoIiariprartcrintcrcfTej&damnum  indepctcepium, 
arg.  ciculiquxinfraud.crcdit.&  tit.de  alienat.  iudic.  mut.  cau.fac. 
Quamobrcm  hunc  articulum  fic  explicarc  &:  {upplcrc  dcbcmus  cx 
ahis  iuris  regulis,  &  ex  diuetfaarquitatis  ratione,  vt deceptuSy  poffit  lu- 
rarc  in  liccm  aducrfus  dolorum^ qui  rurfum  alio  dolo  pofliderc  dcfiit, 
remquealienauitin  fraudcni  iudicij  futuri  de  fuodolo,  eius  iudicij 
mutandi&:  afeauerccndi  caufa»  coco  cic  Deinhcem  iurando ,  cum 
cic.  dcalien.iudic  muc.cau.  Qupdfi  aftoromnino  cupiac  rcm  fuam 
recupcrarejsomifla  cacicaquc  caaliCDatione,  doiofum  conuenicc 
a£tione  perfonali,iudjcioqaereflitutorioquoiudexconrraftum  rc« 
fciadcc,  ac  in  prjmum  ftacum  cait&nfnea^icm  vcdintcgrabit»  ipfi- 
que  rem  cum  fruftibits  k  reo  idtitui  wMoAl  oaim  condemnatioii'» 
rocmulaffl  i  uridicam  fle  ciuilem  reus  dudcie  &  impedice  nonpctcric 
oferendo  quicquida^oris  incerefi,&  quanciplurimires  eftiooitden» 
4o  U  excipicndo  fe  rem  alicnafle  Sc  amplius  non  habere :  Nam  iioc 
improb^  aliegacct  cumdolodcfieriepoffidere,atqiie  ita  pro  poflellb-  r 
re  habeaciirj.  is  qui  dolo»  D.  derci  vindtc.  ncque  hoc  iudido  qucric 
iudex  an  reus  ifle  poflidcat  necne»  noa  eft  hic  vindicado, 
cium  D.  dc  rei  vindic.  qusc  hic  non  obctnec,  M  iudids  ofidotancibi 
incambdc  de  doio  flacuere  ceidndere  concmduii^  ac  tubcre*  vc  ret 
U  caulaomnis  refiituatuc  adori,acqoefi  in  execudotie  huius  ftncen* 
d^rcusexdpiac^frremafnpUusnon  habcre»nec  poflereftitQefc:  Tfic 
tdor  ex  cati&  iudtcad  agec  in  cecdnm  rd  poftc»K)rcm ,  pec^vc  vt 
dceedac  ce  (ua,  qu^  per  eam  icncendam  ip{i  leflicuenda  m.ltoc  iudi^ 
cvqpii  vulgo  appel]antrc/2^0brMM^  ex  Lincerdom  ly,  $.  i.  &  icqacndh!, 
X).deminorn>.l.minor.D.decuid;  Hodieforcnies  reA&8e  Ydliccr 
vccuinqiiciadtdiim  &  reiciiiden»fle  ce£ctffi>dum  cumulat  cademliro 
Ycl  iiiftancia :  in  cam  ticcm  ctcads»  cdm  co  qui  dolum  f«xi^  vc  coii^^ 
^us  rdiicindacur :  cnm  eo  qui  nunc  rem  poflide^  vc  reuocac&  aliena- 
tione  &  pbiTeflione  incnm  coOat^  yacnam  aftoii  idiiiqiieni 
damnctur,  quodrefcifTorium mdidam eftexd.Lminor,  Hinc vulgo 
iftod  rcfci^Torium  iudidnm  didcnf  efleio  remiccq>cmn,qaia  ccm*eia^ 
<|aepo0cflbcem  afficic  &  fcquicur,  ic  ab  eo  ccm  xaScst»  quamuis  do» 
lo>  vi^necuTC  &densadodps«ftnre  veycomnemcetfielids  aeftiiiiA* 
tioiicm»qaaimusid  quoqae  cctdaspofteftbr  ofeai^  vcanc^monui^ 
jnus. 

HasccoUsgoncnr^x  nafbrion  e  de  eo  quod  vi  metuque  cxcorcom 
oftrcpccendo&perfcqucsdoadaeriiiscefdompoflcirore.  hicentm 
pcr  refciiroriam  iudidom»  rcdcccdere ,  &  eam  derdinqacre  cogicur  ji^  ^ 
^Gtoxiy  quiquidem  pdttspcradionem  de  vi  mccoqae^  feu  perr^n-  ^,^^ 
fiensiadtcinmi  viflmqoe  geftacdadicconcB  mccamtnfercntcm  ^f^, 

w  •  •  •  ♦ 
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l  tnetum  1 1.  vlc.  D.  dc  eo  quod  mec.  caa.  ].  apud,  $.  mecns  D.  de 
doJi  mali  cxcepc.  in  rainma,iodictJ  reiondcncis»  ru  Bcpotdkis ,  quod 
ad  rei  rcfticunpnem  actinec,  ciEedxd  &  execucioni  mandanir  concca 
cercium  po^eiTorem.  DD,ia  d.  L 15.  de  minocib.  d  hmtnor  de  cuid: 
quod  in  dolo  dancecauiaconccateiyalere  debec,ciim  ilc  par  caaGi-ic 
zquicas.  Hucpercinec  £idiqa«ftidfiDeqiiens  de  vxoabiis  pec  marU 
fJI^M  '  ^^^>  v^^^is  pcr eos  in  quorum  poccftatt^MC,  coaftis  yimeittve  vt 
Mi^«l.vendanCyalienenc»obligcnc  Cc  aiceri,  vim  mcamiquc  illaCnm  igpoi. 
tttrMik  tanci»qai€amenre(ciiIbrioiodicio»remmecum  pdTorefticttiCjpoftci* 
qu.am  pcr  rercindcnsiodiciam  contcaftus  vd  aftns  fberic  relblttCttS 
€ontnimaritum>  velaliuqui  vimmetuqtteincalic  I(ti  ver6  licecme* 
cum  ncrcienti,  ac  bon^  fide  conctahend»  precittm  qaod  bona  fide  nu- 
meraoic,  muUer  non  reftiaiec^  ntfi  quacenus  in  rem  fiiam  verfimi  efir; 
nifi  mulieri  prarfimti  5c  accipienciprectum  velres  daca,  cnuUcayfoetic 
abifio,vismccttfquenef(cio,qttemmiiIier  de  vimecuque  fibiillaco, 
mbnere&obceftaci,  velapen^,  vel  clam  debnic,'.ne  ipfi  pcconiam 
numerarecveiremccadereL  Abicnti  vero  vxori  per  procuracorem 
contcahcncinemoprodens  numcrabic,  cradecve,fi  eius  maricus  vet 
minimdmfiirpedttsfiCMM/WirM^lMf^Wyii^^ 

mccuque  drcaidnegottnm  pcr  vxocemprobaco^redlcurmandacum 

illud  vcl  procuraconum}  eadc  vi  mctuquc  cxprc(Ittm»arg.legis  DoU 
Terfic  diUcrrum,D.denottacQgxii  vaicancctiam  concrahunc  tcr« 
Ciumquidolam&mctumignorauic,  &  bonafide  conccasuCy  long^ 
magisvalcboncaduerfiis  eum  fi  doli,  vclmccttsillaci  pacciceps,auc 
.  eciam ConCcius  &  gnarus  quoquo  modo  fucrit,  toto  tit.  qua:  in  trau d. 
cred.  oot.in  $.  itc  fnnflit.  dea^  Iftaproduces  ad  fimilcsalios  dolo  vi 
mctuve  coidos.  Dolo  fcilicccdancecaQiAcotraAuiiaon  fi  dolus  can- 
titoinadenscO,  namhicncqucremynequeterdum  pofiefibrcm  (c. 
qastur,  vrantcdiximus:acmuicon:inusfidolus  &  deccpcioellin  re 
canci^m>  finc  dolo  malo,  vcdlftum  cflad  1.1.  C.  dcrcfcind.  vendic 

Ad  hoc  (nc  obficcfupcrioribus)  vidctur  rcfcrcnda  lex  Apud  cel- 
rum.^.icem  quafrhurD.  de  dolimali  cxccpc  vbi  Si^cictiis  debicor 
«liSlit  "  M2uij,dolofc  Caiumcircumucnic,  &  induxit  vtpro  eo'promitce- 
fftofoi'  recac  folucrecMaruio  crcdicori,abcoqucScpticium!ibcrarcc,  dcni* 
que  Scpticius  Caium  delcgauic  M^uio  dolum  hunc  ndcicnti.  Caius 
dclcgatusdohcxccprione  non  vcecur  conrraMzuium,  quia  obliga- 
cio  Septitij  cxcinda  cft  pcr  dclegacioncm,quia  Mxuius  fuumrcccpir, 
ncctocuplctiolhinctadiiscft:  de  olieno.  1.  rcpecicio,  D.  de  condi£t 
indcb.  ncc  criani  doli  conkiuscft.  adde  quod  pccunia  folut.i  Micuio 
&: confumntn  non  cxtat amplius,  ncc  tcrriu s  poirclTcr  dici  potcft.  Id- 
.  qucncisiocu&  plonc  aducikiuc  ic^uLc  iupia  poiica;>  Quoddoivdsntt 
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caunun  contradui,  Tcrtius  rci  polTcfibr  tcnctut rerciflbrioittdicipjfiC 
fubridiarialaltcmaaione.  Vcrumfi  ncquchaectibi  interprcttrio  la- 
tisfaciatjpotcft  dicipoll-  folutioncna  fadameiMaeuiocreditori,nuUa 
fupercfTeaducrrus  ipfum  condidioncm  d.  1.  rcpctirio.Sed  ancciblu- 
tionem,  Ca  uin  cllc  tutum  ex gencrali  xquiutc  defenfioDiS  ycl  CX- 
ccptionis  in.  l.  quuxquitatc  D.  dc  doli  cxcepCi  Quiadoloindttdlll 
Caius  (c  obligauit,  qui  dolus  Mxuio  prodciTenon  debct:  imo indolo  . 
idcni  clTc mcipit  petcndo  id  quodhodic Cat  dolo  snalo  Scptitij,  pto« 
niilTjm  (ib:  lijincpcrCaium  traude  cixcQniiiencuni,  1. 1.  D.dedotiex. 
ccpt.  Quapropter  re(ci(Ei  dclegaoone  9t  obligationc  cali  periudicium 
rcfci  n  dens  ac  rcfcinbrium  tam  concra  Septitimn  qu^m  conciaMaBtiifi 
Caiusabrolucnduseric,maximdfi  cum  ddegacio  &da,  eft  Sepriuut 
iamnoncnccidoncus:  vclcciam  hodienon  ficidoncus,  acquenulla 
morafic  ncgiigenf.aagcndidc  dolo,camque  oUigitionem  ^  dele- 
.garioncmreibindediCaio  pofliciinpucari.  eaenimmoraipfi  nocebir» 
quoniam  Msuius  Scpririum  debicbrcm  excginbt,  antcquam  faculca- 
tibuslabccecur.Dicimus  «quicacedefcniionis,  iudido  reiciflbrio» 
&  fttbiidtariiadione^niriin)  eflleCatum  re^adhucinccgraance  (blatto- 
nem.  non  didmus  eum  ?ti  exeprione doli  concca  Mxuium ,  quia  htc 
nildolo  fccittIIlcauce.$.icemqttaecicur,agicdeexeepcioiicdoliquani 
Caio  negac^aliud  fubiidi um  exalia  arquicaris  dc  iuris  racidne  non  ncm 
gac.  fic  iile  $.  non  eucrccc  fuperiorem  fencenriam,iuri  6c  acquicari  con- 
iencaneam,&Chriilianaepiecaricongrucncem.  Qua  enim  froate 
vic  bonus  petec  reoi  fibi  dolo  malo  alcerius  pcomifiain  a  decepco  qui 
^ebicornon  cSh  Vn  quidem  pmdens  8e  pdiricus  vltro(bhicmBnoft 
reddec  huic  promiifori.  Virpitts  &  Chriftianus  reddereCtneperalte- 
f ius  dolum  &  fkaudem  retineat  repi  aliena  ex  iniufia  obJigaaoae  (b- 
lucam  Jioctninftiri^moralispeccacttmcflre  PhiloibphiaeCafuiftacmo- 
ouerunr.  • 

Qupdneclttrecorifuld  ptobac  tntheii  qdkdiipocacar  dedolo  tcr- 
rijnon  conccahenris,  annoccat  concralienri  qui  cius  doH  parciceps^  GmmOi- 
confciurqucnonelL  Primbfinondc»lttsnialus,(e<l<io/iitfMiivfl£precio  ttrdtitU 
tantum  cQ:,  tamen  dicimus  hunc  contrahentem  obligari,  quatenas  ez 
eo  dolo  fadus  eil  iocupletior.  1.  nam  hoc  natura,D.  de  condid:  indcb. 
Lfi  &  me  &  TitiutD.  oeceb.  cred.  ac  nii  intercftan  te  fcicntc,an  igno* 
rantc  decipiar  in  co  negotio  quod  fimul  gcrimus.  L  i  .D.  de  JEdil  cd. 
Secuodo  fi  ilie  tcrtij  dolus  malus  eft,  fed tantiim  inddens,  cgo  dcce^ 
,pcasnonhabeoaduerfus  te  doh  exccprionem,  qttiaoildolofectfti.  L 
z.%A.l4,  $.item.D.  dedolima.except.  Yerilm  ex an^uitacein  fnbii* 
dinm  mihi  fuccurrctur,  arg.lcgis.i.  5.&  gcneraliter,  codrit.  &corum 
qu^  proxinw  rclaofimc.  Tecub^fiille  terrij  dolttsnalus  cauianiphui^ 
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dederitcontiatei,fneque  is  fraaduient^machiindone  dteamaeQe^ 
ric  vc  concrahercm  cumTicio.  pucanc  Inccrprecesqafdam  valerecoa- 
craftum,  necreTcindi,  Quia  Titius  nii  doio  fedt :  acquemihi  pro  co 
quod  meaintercfl  &  damno^canctlmcoopetereadionem  concnceiw 
Ctum,  ex  d  1.  4.  $.Icem  D.  de  doli  cxcept  alijfqueargumendsleuibns» 
Veriim  fupcrius {cripca  odendunc  iacis,  contcaAum  &  negodum  re- 
ictndi  cui  doiut  cerdj  cauiam  dcdeiic;   Nam  gen  eraliter  d olus  malus 
vndecunqoe  veneric  concrarius  eflconrenrui^adumqueviciat  &  in- 
fidt»inomnibttstiraiisdedolo,&dedoitfflait  excepdone,  not.  in  l 
^eganter»  D.  oe  dolo,  exprefliiitin.i  a.S.  i.  veriic      dlimm  D.  dc 
doliexcepr.  necobeftpdndpium  eius.$.npropiibinQ>idtur,namtra« 
Aattancitmdeexcepcionedoli.dandain  adorepropter  cius  dolum. 
£t contradf  icgi  10.  C  de  £c(dod.  .vendic.  fup.  refponrum  eft :  aiio* 
quin  diceres  intquiflime  ^  concrahenci  prodeife  cecdj  iraudem 
jnachinationem,  maximc  fi  aduerfus  cerdum  Cit  inanis  a6l:io» 
vei  di£kiit$  conuendo,  vt  habcc  Auchendca  de  hdeiuiroribus. 
^ic  proptcr  vtm  &  metum  i  ccrcio  iilacum  concradus  vi  &  mcca 
inittts  reicindiciir,  idqne  adhncmagis  vcrum  in  doio  dantc  caufam 
contraftoi » quod  iam  accigimus.  Vcrum  drcumuenco  liberum  eft 
Pffnitterccum  cumquo  (ic  contraxit  pcr  dolumterrij,  non  pctere 
refcifliionemcontraAus  t  (cdagerc  in  tertium  lAum  cuius  dolo  captus 
c(l,  vtdamneturinidquodfuainrcrefljin  damnum  emergcns&  lu- 
crum  ceiians,  nam  inuito  &  non  petcncc  co  qui  deceptus  en,  contn- 
^usnufquam  rcfcinditur,  vtlup,dicl:um,cxtit.inftituc  de  authoric. 
Cuc  Cacccrum  dolus  dans  caufam ,  rcfcmdic  contra£hjm ,  hcct  aftor 
drcumuentus  nullam  profciac  nccprobcclarfioncm,  nccdamnum 
in  re  vel  prccio.  nam  hic  doiura  &  fraudcm  >  non  rcm  vcl  prctij  quan- 
titaccm  infpicimiis.  I.5.I.8.&.I.10.  C.dercfcind.vendit.  Ibi  do\us(Nepe 
dans caujamcontratiui  )nQn  a:ftimacur  quantitatcprccij  ,hoc  cH:,  non 
quacntur  an  fic concradum  vili  vcl  immodico  &  miufto  prctio ,  an  fic 
lifio  in  rc  &:  prccio :  fcd  dolus  hic  ^Jlimatur  ex  qualitatefaBijid  cft,  frau- 
dis&roachinacionis, quam  folam  quarrimus  &  cocrccmus,  TcfcifCo 
contradu,  &  rcin  priftinumftatumcaufamqucrcftituca,  nam  alioqui 
nonconcraxiUctdcccpcus.  Vndcadiropedicndamconcradus  rcfcii- 
rioncm&  rci  rcftitutioneifi,  fruftraipfi  rcus  ofFcrrcc  eius  rci  prctium 
quanci  plurimi  cfl-,  intcrclfc,  damnum,eciam  lucrura  cc(rans,mfi  ador 
hxc  mallcc  habcrc,  omifllrci rcflicucionc &  rcfciiiionc  concradus, 
}rLiuo.dia\undk.  SFONTE  Det. 
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aV-^  MENS.' 

QVM  MENTIS  INTEN- 

SIO   ET   VIS  ESSE  DEBET  AD 
CIVILEM  SAPIENTIAM. 

Odobri  1^05.  proaperiendolurifpfudencixaadicono.' 

VSPICALISdics,  iocipiendis  rcbus  oiim  oonfecxacas,  pec  «aaos  fia- 
gulos,  actibasaeebanieis  cdm  tibenfibos ,  iatticam  cdam  nibasalibns,  Artifiim 

rolemoe  dabacioicium,  qao  verrrcs  Roinani,  aufpicijac  religionis,oau-  CdtM*»». 
niroue  gcatia,  ciun  opcris  fui  tcftificaadi  canla,  ictticec aii^aid  dclibabanc.  rjij^-*^' 
Priieas  aacem  ille  mos  Ttdecttc  cepeiicas  f  landd  haias  Regni  coalticttCtO'  P 
_  nibas,quxez  folidx  luri^radftix.actotiusanciquiutis  foocibus  baaft«,  «^-fff** 

/toloquia  bttittfmodi  Sc  ancclogia,  io  fchblis  Kmaacim  praemiccenda  faa-  S^tmk» 
oftentatiooem  ft  ampallas  ^caefacionam  fed  in  celigionis  ominifqae 
taniam  ,  vt  Inuocatis  nominibns  Sandiflimis  Dci  Opc.  Mai.  fic  cmKtam  omoiam, 
prxparatifquc  (tudio  refti,  ad  ius  capelcendam  ftudioforum  ammis  ,  cedaot  foeiici« 
tetanni  cotius  labores  acTig^Iix,  cumlibenci4s  ad  luris  Ttriufque  ftudia  producaomr, 
Qnpfinedari  hxc  priai^iaflclttcis  aoftriaiftliores,  Iripd  iiucpreces  mottadcaac  Enim- 
nero  vc  aufpice  De»  ,  vtprjreunecacprxluccntcftudio  bom Tcrc  habeant,  eantquefizlici- 
«ernofttaftudiaiuriSjiftud  firmumAenxam,  racumqtteeiTc  dcbct  in  noftiis  animis,^ttod 
S.Hreronymat  licenramfticieoriacam  encoribos  iocnkac.  frimmUm^  Vnkmk^iiktim 
iochind.  QUjOdqaciifdcm  fcrc  vcrbis  luftinianus  cxprcnit.cum  animis  urimum,  dcindclin- 
goaseraditas  fich  deberepneccpit:  &poft  Axiftoceicm  £thtciomnesFniloropiii,«cr^,ia* 
qaittoc,  ^«r(pr*«»f/^iienonio  omaibas  rim  habenc,fed  opus  efttlidieocist&imtimatttca  bo- 
ais  moribtts  exeaitam  cCcpcrindeac  tcrram  qux  femeo  litnutritura.  Eamqac  ob  rem,  vc 
fcribit  Plinias,ijdem  ctanc  olim  magiftri  fcientiarum  &  morum  tcI  aoimarvm.Sicut  io  Gai- 
liirumatiquiffimispopBlistefte  CxIare^Druides  rcbttsdiuiois  pEaseranc,  rcligiooet  incer- 
pre/abantacftiaiimuacemomnigciiccefcicntiarum  crudiebant.  In  Exodo,  Paralipomcnis 
6c  Hcbraeoram  monimcntis,  lcQitas  non  modo  Sacerdotes,  fcd  etiam  Do^ores,  necno  fcri- 
bas,hoceftlegifpcncos,tnm  ecum  Talmudicosfcu  caoonillas  ruifrclegimus.  Eamdemquc 
floccaHtolimCnriftian«R,eip.  ftatamextitiflc.pIeBi  func  libri  kcdenafticx  antiquiratii, 
donccptophaoi  8cIaiciinalieoas  CcalicubiTacuaspolTenionct  irrueraoc.  In  quam  rcni 
plxraqnc  nocanda  poiTenc  afFetxi,  fed  opect  coepco  magis  inftaodum  e(l.  Boniucem  igttac 
^aamuNorpcmantttc  Philoibphl  cefticaditiem  momasin  legom  difdptina  Sc  io  ftadl o  ia« 
xisanteomaia  requirimu$:(^uiaTerumftudiuiur5s&xqu!,boniras  cf^:  qui.i  ci5  iurifprudc- 
tia,8eiasipfumdcfiniantariuftiiaencia  Ccarsbonidccaui,  Axtbociolocooihti  aliadefl^ 
vc  Phtlofophi  feniiant,  qoim  hd>itas opeiarions tehim bonaiam,  oihil  tbod  eft  quam  rc*^ 
Aaratio  fcicndi,  ioce>ligendi,retineodi8cfadendi  bonom&xquum.  Inquo  animaduer- 
leobfter  (ludij  haiasracionem  omnem,  vtprimofcire  Aedifceteaportcat,  fccun^^c^  inrcHi- 
gcre,  tertio  rccinere,cxttemumqucfic£iccTe  jcopcrati  bonum:  Extremumiotclligaius,  id 
^uodfumn.um,prxcipuum  &  optimomc^TltaWdad  VlpimQ  intcrpretamiir.  Ars  coim 
^yitaoacftdtfcyiiBaacftietiafofa  coram^a«i&if  miegibtts  TdoMdbWMcopmliiotii 
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Verumm  eft  mtelUgn^  fic  facicndibonttm  &  aEauum,  ats  qax  boni  &x<jui  viri  continct 
offietQm  ^QodiaaAioiie  rei&tar.Eo  ptonec  ilU  Phtlo^honim  nontinro  conttoucrfia, 
Vtrrn\ iuiifpTuicntia  dchcat  a  luftitia repanri:in qittdi^MBlioiic ^undkm  cx  Socrati$  i. 
Ariftotclis  ItceiAnerfokfingulari.TcruntaraeninTnumconarnicnti  tcfhmonin  &  iutii- 
cio  dccifam  eft,i«cii^fudeotiain,iicrt  hjtc  pcrtiacar ad.virtutes  intcllcdus,non  dcberc  fcpa- 
zan  k  iuftitt«,^«amuisad  moram  Tirtutes  referatur.  Hoc  <igniiicar  iuris  artem  ab  adtoac 
boM  &*iofti  ooa»bftrahi ,  n^que  deduci,  iuris  prudcntcra  tcI  confulturt.  tffc  nciflincm  mfi 
inftum :  iuris  racerdotem  non  efTe, nifi  »|ui  arqui  boniquc  non modo aitc/n,  fcd  St  yluni  tc« 
neat  atqoe  excrceat.  Cortctum  boni  partcs  dax  fnnt,  hoocAnm  tc  «iecoram  ibonnm  ia-io- 
rcf.icilitasaft,  indcTirbonii^  dicitur fticilis,  quiqucnon  firinroalam  p.irtcni  Juriof,  Ve- 
runtamfi*»tadcn$  iuris  atufcx,  imA  fi  fas  eft,  non peiqoam  fcacihs  auc  taldc  bonos ,  qaon 
hodiciilttoi—  otbis  &mundustotas,(cathedrapeftirencicapadRegtnm  pfalmiftam)  de- 
ridet  ftuItatB^oeappdlat,  prauc:  Cumgcniium  Apoftolus  clamct,  Stqw  videeitr  mttr  vn 
/sfitmeJJemh»cficml»JlMltmjiatvtJitfdf$ttu,  &allbi  rurfos,  ^ljf^JlultafnHtmmxl»  elf^Dfu  vt 

nnfmiUtfapientet^hnttkHeeK^iattrptmviv  Salaianas,  si  quisTuIceirefapiea^  fitbo- 
nus:  quia  ocmo  ver6  fapicns  cft,nifi  boous  cx'.flar.  RutTacbonteCciples  e(Ictficirur;.bonu 
ciuilc,bonamiutarale,8t  boaum  moraie.  Dc  ciuili  bonoquoa  inrcrprcrc;  no!!ri  Tolunc 
eircinTfucapionibatjin  elcgantiquTfticnel  bonafidc5,  D.dcpof.  m  irgciudalcHinj-iua^ 
in  iis  qoi  ihieTllacalpa  fua  non  umen  fme  caufa  poniuncnr,  ftin  plerifque  eiufdem  gcacrtt 
Dc  co  inquam.bono,  nulla  hicnobis  rraOatio  cnt.  Borum  nnnn.ilc  vt  aniiiii  t.  cultatc?  na- 
curalc^,  &  exttaamimim.opcs,  bun*  TaUtu.  o,  >^ux  fludioioiutis  nccctliiria  lunr,  vtht- 
bct  proacrbiaminfcnoU»  vfutpacum  eic  ipns  vccultornminterpreramTcrbM ,  Im-fs fiUiof» 
hitl^Am.iureMn^  Sr  cjt  fcrrcum,  vc!  Yt  ?.  R.imus  diccb^t  rauTi  %im  &rohni  c!?;: dchcrc.qaa 
de  te  plenius  dUpuutuc  iis  hbellis  quidthtcraronimTaittuilmeTulgo  circumfcruntnr. 
Bonam  vec6aionlecft,qaodblc  inqoirimtt»,  qMod-.jtfciiaris  candidato  impclmis  exigi- 
Biis.  Haiasaatcm  Sl>**'utti^fmmmth9iu^mnt^filn{Mfatrt(h 

lnShtM^teikhtf—'-'-—^ 
yt4t  SatycicarfPoeca,  qaaKs  eti.im  i  Lncano  dtcc  IcalijcSoctatcs  Cato  nobi^deptagitac* 
*    •  •  IuJfiti*(»lr»r,rigiJUfimittrh9ti^  . 

/»  tommHUt  f>ai»M  —  

!)cbonopopulare«inmodu,&ad  fcnfumcomn  unjliicloquimur,  ciiandoquidi  in  iorif- 
prudcntiaTcifamurqux  adThcologoru  jcgulas  cxijsri  non  dcbct,  qiiibasnemobonasnifi 
folus  Dcus,Ttin  caaagelio  fcriptum  cft,Idqucttiplici  modc;  r>luni  fummunN-^onu  Dcu% 
foliiramuqi  bonii  in  Deo,  folu  rummumq;  bonumper  Dcum,quarpia&  iublniiis  colidcra» 
tio  eontcmplatioqjcll  Mi  bono  iurecoi  fiilii  xquii  no  rcparanr,hKen>m«7wtiliMi«,^*ndb 
meUm,xc]iU  boniartem,coniund^im appcilamus,  Qiiaa.obrcm.Tqm  i.itio  fimilitcrtcnenda 
cft  in  ftudiis  &  in  adieiubtts  noftris,  hxc  Paulo  Sc  Vipiano  dicitur  naimralini$j}ttia^  oatarale 
ias,ti&m  fspe  inUbtisnoAtit^yFm/r/HKiti,  ftiiMhn*M4s,beniirniras,  arM.  Tullio  taxammtim  U» 
Quoaiam  xquiratio,  non  fic  vcrbornm  .in  vM:ftii<;  &  "litcrarum  ar)<'ulisinterclu(a.  Ecea 
-autcm  folaboniiatis  acxcjuitatisrcgulaconnat  trcra &cettamethodusacd!fcip!ina  iptrr- 
pretandx  legis,  ac  adTr«maoftnimtradocendx.  Vadeaflaefcere  dcbcoclcgum  fiudirfi.Tt 
quxcuncjuelegcrint  ▼elaudicrti^r,  nnnqujm  il!irefei«it*«d<)tiamdam  fabtilirarcm  iorfs 
ptxcaptofaclegam  aoicesncque  advcrborum  quafHam  potinsqo.im  rrrum  d.fficultares| 
ncc  in  iifpertinadtcr  a«reant,  quod  pcrmulti  faciant  caatores  formularum  &  aucupes  fyl- 
labarnm.frd  fadlicate  8e  fimpliciucc  didorum,  hrceft  aeqaibcmi  nuda  ratione  contentt 
finr.  Ex  his  rtrd  confequeos eft,  iuris  te  xqni  boni  corr  porcs  &  pnrticipc<;  ficii  non  peil^ 
iuucncs,  nifi  moribos  fenes,  probos,modeftos,xquabilc$  &: ftudiolos:  Qaalcs  foli foncido- 
iiel,«|nibus  ci  rcrum  fingularum  colleaions  qurdam  ars  iuriscfFc^faeradatnrTt  feri  fcri- 

5-um  cft  3  Philofophisp  imo,tumetiamaprudcnt:buspIcrirc|uc  rrpctitum.Naracumpru- 
imix  virtu$,Tt8tipfaiunfprudcntiafithabitus  aniraicum  rationcvcracfjnianAtu  faoc 
•lnTitiofeftinaloTfroradicesagereatcoofiftercneqoit,  proptcrcaquedvirioracns  fc  ra- 
tio  pcrturbctur,  ac  dc  fcdc fua  dcitciatur,  Vitiofufque  habitus  ( vt  aiant  PhiIeAvpbi)contur- 
bei  iudidttmaoimi,  pri^dpiumquelegirimomomniumaaionum,  vidclicctxqunm  bonii 
«  tc  iniidatt  aatetiampcnitaseaettat  nec  tctA  qois  moueatnTex  eo  quod  diximusxquum 
bonumeflcpiincipiuniagcndi,cumex  diuerfoaoud  iotis  noftriaotbotes,cqaom  £t  finit 
huius  atrisquac  boaiTiri  conrinecoAdttm  attodinadHoneverfator,  ergo  fini^agcndi  ma- 

gisquimprincipiumdiiidebaitSedaKtcrPhilofophiloquuntur.qoibttsrea^  Scfuo  ien- 
ftl ,  ipfe  adionum  finis,  ia  menienoftra  prinripmmeft  agcndi:  Haiat  entem  prindptt 

inanimisnoftrisdclendi  &petimendi,  vicium  habctvim  &  potcflatcm  noti  a!irer  qu.imii 

f orpocibus ttoftm  mor»  Tiiam cxtinguit.  Idquc  maximc  vctum  cft  iniiabiiibuj q^>«i  pn^ 


£Hchvcla£liu!s  TtTmoconttmpantttr.  DcxThcoticis  cnira  Phiiofophi  &  Theologidiffcn- 
.  liuut:  oam  P  hilofophi  iicgant habiros •nimi  theoricos Tiiio  commpi  a«t  4cleri,Thcologi 
"iBContrariomcfirmciitpeniertlCci^Binutari.  quqthcfis&  tjuxAio aJ noftram  inftitutum 
•etdnet,cum  .|UTrim«s  vtru  viiiofus  «t  muiusfohdx iuiifprudcnti^,  gctmanx iuttituE,as4tti 
(oniquc  fcicntiam  &attcm  pcrcipcre  lchabetcpolTit.idTCid  iamnegauimac  Ettaacii 
cnntraria  nobtsoccuititPhr!o(pliOiumopinio,muhis  argumcntis  confirmata.  occurrunc 
criam  cic.-npla  contraria  improboium  hominura,  qui  fununi  Ureconfuhi,  necnon  maximi 
legiilatoicscxtitccunt.Ex  niuUi*  acpcnc  iniinitisfuftciet»nttf  NamaPompiIius,qui  fcim^ 


l»jim  fleatheaadinprofcfluseft^hbris  fccrctis  qHosiaambcniidiiiNyMoaltfepnlchto 

Juo  includi  i»iflit ,  ijquc  raulio  poft  cftoflb  eius  fcpulchro  rcpcrti,<iccjeto  Seoatus  confefHm 
exurtifunt,  uuiapleiiiimpieuteaduerliis  numcnomnc.iacra,  8crch^iomcf  oroocs.TaUum 
virorum  numeras  pen^iaimeofttincctcn.plo  fao  neceac,ne  tDagaitiuiine  fuaoificiat  tt- 
ccnfcti  aon  debet, atque  multo  miuus  in  hoc  argumeotiun  ncfirii  confcriptus  abominandi 
authotis  hbcr  execrabiUs  &aoa  nominandus  Dc  cnbus  cmpoftotibui^poxtencum  nofttire- 
culi,monftfum,horre»dumingcn$.EitcrdfideMnas,aa  compon!  vateac  hoc  negoriam 
«dhtbiBaTldgaridiffindioncpnfcorum  vctsris  fcu  Mofaicar  legis  Talmudiconim,  atque  fc 
nacnriamootticcftainenti  Dodoium  &  intc»xctum,'de  Adami  lapfu  hocmododillcreA- 
nam.  Adamnoo  folum  adimagincm  Dci,  ted  adfimilitadincn  qaoiitteDciopt.nax.  nb 
cocreacilseft,iinago  coimflcfimilitado  plurimuminterfedifferuAt.  Adimagincm  Deipri- 
mushomofaaas  cft  innatur^ibus  flc  ^«afi  ncceflariis  mentis &animifacuJtatibus,(ciii-. 
cciTolanutc,  coa(iho,ptudclkia,fdeona,  fleintelligenciafcuTiitutibusiatcUcaus.in  qui- 
boshono  imago  cllOeiomnipotentis,  corumque  ratione  ad  Ddlmagioem  creaius  cfle 
didtur.  Vultus  mcmbromm  &corpons  imagioem  hatrctici  Antroporaorphitx,ftupidc  &  fa- 
tttc  nimisintcUiecbant.  Prxtetca  ad  Dci.fiiimiitudiacm  homo  formatus  cll  in  g;tatuitis  aoi- 
ni  doais  qu«  a  Deoaccepit,  oimirttm  graria,  ia(Ucia>faMionentia  &  puriute  originali,nari* 
«a8tingcaitt,necnonabfolutiirimarcrum  cmr.ium  (non  tamcn  futurtrum)  facntia,  qn± 
er  pcrfc  \o  inn  C3ccnci« llatu  concingil:  lu  us  homo  limiUtudo  ctatfui crcatoris  corum^^ttC 
ratiouc  iA  D ci  limUitudmem  cteatnseffedwitar.  Haec  autem poAcrionfciUcec  Dei fimili« 
tudincm arairu  pcr  pcccatum  &c  tranfgtcflioncm  diuini  prTccpti.pct  intcmperaas atquc im- 
ptum  dc!i.!ciiiimfciciidioraniayidchcetfutara,  quodmihiialiudcft  quamfc  Deiificx^tta- 
lem  Dco  cflc  vcUc;  ac  fcrrc  gradum  io  nubcs,  At^^aetnfimnmiUrefufnmteau^t»,  Idco  pnoap 
tos  eft  Adamilla  innoceatia,gcaria,flcittftitiaoriginali,  qtt^pcndirascnc  cicca  fpcm  ea  xc«' 
cipicndi,  nifi  cr  folo  bcncficio  optimi  rcdemptoiis.  AiiUo  pcccatoimaginem  Dci  homo 
nonamilit,flcreraaofeMintincolcicatia,iatcUiecotia  flcahx  viitutcs  lotcUc^iluf,  qoxnon 
occtinencad^racian  flciuftitiamori^aari3lB,Kdeifi>li«  nacuraltbas  &  quaC  occcflariit 
mentis  fueuUatibus pendctc  dicontur,  qurqueobcamtcmin  Adamo  k  poitcris  cius,  hcct 
improbis,  8c  impiis  cfflotuccumt:hincfapientiflimos  tc  do(iiflimos  fuiilc  tam  Adain  u  qudm 
alios  Pacriarchas.atqueadcoCainlcastpfottnpios  vulgocredicameft.  £z  his  cflicitur  flt 
•robatur  idquodaiunt  Philofophi,  habitusanimiThcoricos  opcra  intclIcAus,  fcicotiam 
fle  intclUgentiam,  Ticiotumcontagioneoon  coUi  occ  labcfadtau:  caquexations,  ciuiiis  la- 
oieotix  &ittniprttdenrix,  cilmfit  fittttsintehc«as,eciaai  firiofosacimpcobospofle  capa- 
CCSflCidottCOiCtiftaC.-VCCIinCamenhocparumtui6aflirmatur:  n;m  impriiris  gcncrahccr 
TcramelTenequit,QuandoquidemoufquamobtioeatinTiuuubusmoium  fiue  in  mencis 
&culttubtts,  qux  ad  rcdi  flc  honefti  cultum,  ad  boni  flcxqaintioncnfleirfanpcxchieac^ift 
qoibas  habitnnanimi,  vitio  coituirpi  &  euettinon  modo  ratio  docet,fed  ipfeTeofiis  com- 
munis  &  tcrumexpericntia  tcftatar.  Addo  habitom  non  modo  ptafticum  Tela^iuum ,  de 
quo  nuUasdttbicaxeaudcat,TexametiamThconcum  in  prxcepns  flc  dodtioapofitum.  Ac 
&  menris  ftcalnribas  «{ncad  folan  potencian  intelleaas,  ad  fcienrian,  iDtdligcnuam.dc. 
niqucad  virtutcs  iHtcUcaus  tanturomodo  pcttinent,  non  rcfpicinnt  morrs,  nc-juc  rcfti  & 
honcfti,xqu»boniqucraaoncmacTfum,fatcripoflumus  cum  i^hilofopius,  ca  omr.upcc 
«viuom  Ttiquenonainicri,habicamqttc  animi  Thcoricum  iniUis,  Titio  non  pcturni  -  nec 
confnmi,  quemadnoduminfcientiis  flf  arnbustirahberaUbas  (]uam  mccii>n:cis  .^nimad- 
nertcrcliccr,inquibu$fxpeimptobiflimiio  atuficwpcricoscuadunt; Tamctfi  ptobabiUor 
Tiocatur  opinio  rhcologorum.quodTirinm  pol&cThcoriam,  doftrinam,  difciplioam,  flc 
prxceptacotrampeicinipfis etiaro Tiitutibus&potcntiisintcIIcftus:E6quc  rc  pmt  id  ^uoil 
fupri  aiximus  cx  Socrate  iurifpruieotcmfcu  iorifconruitam cfle  pof  c  ncroiocm,  n  fibcnd 
ICiuftua.  Qupdfatis  argurocaii  cftin  humanbiebusflc  a^nibus,  opus  virilntcgecrimi, 
coafiliom,patrocinium,iudicinw,  loogc  meUus  8f  ccrtius  cflc,  acmultd  fstia^ ocdcrc,-fi- 
CttC  e  diuciro  malx  roentls  confilium,  Ucccalioqui  bonura  improbi  .luthoris  conrarrionc 
dchoneiUtttt;  vtLaccdxmouiusiUcfualit  cuia  aciuequopiamroalo  daium  5.o}pub.  coa« 
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fiEmRqtto<!iccepntma1»ntMi«r(i$,  &  compUcitiim  cft  laceclxtnoiiii  rubeias  con&lioiii 

l|CMninc  &rcladoae  vetueraacadlispublicis  coufignarijncfcicum  jique  decretQiii popiifi 

erwialiaathoris  nominc  fa>ihun  apparercLSic  Macrinus  Imp.dolebatiuiproborura  priact* 
P'(imrercripu&  Yoiuautcs  pcolcgibus  iiabcri:  coque  fcnfu  improbus  cauGilicus  diciiur 
fM£iMi^«ijM»oM«H*rK  eleganterdifTericFabius  lib.ii.inftit.  Dixiinbiunanisadiontbat, 
nam  in  diulais,fupere«thcdram  Moyfi/cJcrunt  fcribx  &  Pharifx  :  vis  citcdrr  fjcrxlarcns 


doquiis, '      „  , 

▼okiunque  lioc e(t  iram.  Ulcin<|^uamxquibQiii^uc  iummusauthor  Dcus  6  nonladcH,  & 
uon  ptaeeil,  tcI  pt«eat  ia  Cifani  te  loco  cam  lubcieo  tc  (lccliui,taai  omni  gciien copiditaiiuii 
obBOxio,cammaliciit  omAibusobicAo.cquidcm  non  dabicux  nobis  vcvaa.ft  ianocn* 
iarifprudenciz fummum  decas  flcpulchrituiiacm  incuctt,  ciquc  (loceram  opcram,  dcin  re- 
d^umopuseihibcrcflcprxftarepoifimus.  Namqucmadmodumin  macctia  Sc  corporibus, 
^ttjrqae  apod itticflooMto» c«ni,caagi  9t videri  polTiia^vc  eotil  pulchritudo  afpici  qucat, 
oculorum  acies,  necnon  qui  infunt  co  rporibus  colorcs,  non  fufSciuoc  nili  pct  folis  radios. 
aliadueiumea,  aec  mciius  iiatlucidusintcr  obiccluni  &  oculesnodros  :  Cmili  ratione, 
neos  onue^ldMt  oealos  animi,  qnaeque  ia  tbta  anima  vc  ocului  io  corpore ,  debilis  im* 
•otcnKjue  ell,  pulchrum,  bonum,  iuftumquc,  alpicicnJi  &  dircc-nendi,  n;fi  diujn^  gratiac 
q»ieadorcefttlgea$iotermencisno(lraeacicm  Sc  pnlciictumumUIud  vrriufque  iuriscorpus 
^od  cetacfe  volBmus,aIIucea».  Vitiofis  aatem  ft  pnuiis  oVKi<]iiam  iilaccbic,  fcd  pjrobic 
tancum  Ae modedis, in  quibus  omniaprxparatj  &  iudcu^a  flntadretamdiuinarum  &  hu- 
manaramneciciam,iufti  ot  iiiiuilircienciafiiiciiiicndam.  i^accpraeparacaeire  dcbcnc,  anima 
meiis,  ipfi  moces.  Anima  paritaMoniSitapCtfiaccnimamorem  rccti  &  honcfti ,  pcr  odiuni 
tcaaetttonem  iniufti,  iniqui  ic  indecoru  Ipfamcm.octtlas,  acies  antmi,  per  fizum  iixaia/^ 
intuituminiurifprudentiam,  tcinmodos  omnesquibuseam  alTequi  valcu.  Ipfi  morcs,vt 
o£icia  morum  informata  (lot, redi (ludio,  cxcccicaiionc,&  habicu  con(tanti  tcndentcadfi- 
■cmbonom,  addiiiinumdecas^adlleip  (alutem,  fingulorum^uc  ciuium  vtilicatem.  Ifta 
ver&omnia  facil^  &  (latimoccurrentiisfludiofis  &  Inrcconfultii^qui  ftudia  Icgum  perpc» 
tao refcranc  ad  Peilegcm  xternam, ad  Oci  mcQtcna,  veiuc  ad  tbntcm  icgum  cccccraruqi. 
Adcattfitmeoimprimam,  cencapac&otigioim  atcisacproieiltonis  Aise,  omaiartta  ft^tKa 
9c  coaatusprudcnsartifcr,  dirigetc  &accommodarc  tcnctur:  aim  hlcftatui  &  oido  (ic  ia 
aacura  cerum  onmiiun^  vt  fcmpcr  tna  &  fuprcma, cuiu£)ue  tei cauiacaiftat.  cuius  vi  Ac  im- 
polfa  laoataatat  infi»ioce»qa*ab  ea  pco<»dan%  Qaemadmodamio  mota  ceelonim,nic»< 
taqoe  (yderam  tcelemencorttm,C(x!um  vtcimumfoprcmumquevcl  ptifflummobilcqao4 
•eiteros  ocbes  mouet  at<^ae  tapic  Aftcoiogi  qiuerunt,idemquc  de  aliis  eciam  artib  os  &  fciea- 
tibFbUofophiftatnttntu  Ewiiis.Sicettafflinlegibuspet  quas  hxc  inferioc  mundi  paca 
iomelUiac  Srflieactar,Eadcmcatio  &idcmord<sc3u(xpriauc«iadiciofiipicatamomai& 
videtur  e(re  requirendus :  ncmpe  vcIegumomnium(icTiiafilpiCia%  pHffiiC^p^feat ^  tt  Cipil 
•mniinn,  a  quaceliqutprimam  caufam  habucrinc, 

  (ondiM  ftrpmt. 

Ftxa  ihtnent  — — ■•  

lcxaaccmin  aaacaor^eciec  valgd  dinidfcut.in  legem  xcernam,Iegera  £aiium,1cgem  oa^ 
tutx  aclcgcm  humanam.  lct  artcrnacftin  Dei  mente:  lex  diuina  in  lcripcuris  facris,lcx  n*» 
■tttcdidcarles  gcDcmm  omoium,  lexhamanafeale«bomioum,  quamius  policiaam  Do* 
dlokccappeIlaaCLea«ternainDeoailaliadeA;telleBeato  Aagu(Uno,  quamyim/ir«nM 
f>0 JH»  faf$mti4,(]mmim(lum  '.'nhrrfum  rmt ,  nci|ucinitium  habcns,  nequefiaom  vfqacmlul" 
bitura.  Deqaaaac4mlegeinteliigipote(liiLa  1'Iaconicomm  fcnteutiaqui  purant  Icgem, 
aeqoe  hoaainam  iageniis  ezcogica  Mm,iieqae  fcitBm  aliquod  elTe  populoram,  (cd  xtccnum 
^oddam  quod  voiaerfum  mundum  regcrec,  impccaadi  pcobibeadiqac  iapieiitii:  iu  ptia> 
mpemlcgemiilameircdixeranc,  vlcimam  fcfuprcmam  mentem  ,omaia  rationc  coqcocis, 
aac  vctancis  Dci.  £x  qua  lege  xterma,  lex  naturx,  necnon  lez  humana,  quas  Ocus  impreiSc 
bamaao  geneti  profc^  funt.  Inde  lex  (humaoam  intdlige)  dicicut  anomiae  Deomm 
Aando,  vclnaturahscatio  dzuinitusiodita,  diuinicus  boccftalegcartcrna.  Platoni  fcmpcr 
llttmaaa  lezimiucriz  cftlegis  xtcrnx;humanalcz  ezempiatcftlegisxcctnx;acqucprxcla9> 
fl^B.  Aagottaac,  KihU  e/i  i^imm  at  Itffimum^  nifr  qaod  ex  lcge  cietni,  U  ez  rationc  mentic 
diuinar  homincs  cxprcfrerint.  Egrepa  &authorcfuo  digna  vox  dd^s  piifqne  mcntibus 
kecvmataucitcrum  rectcanda,nihilcftiuftttmaclegiciinumni(iqaodSec.  Nam  ct(i  Ica 
■msm^«Ttf fii ■li^iafnrif  H  ftpiwri»dhiiir»  faB» Ang,ciis  noiaitt  &  foeUcibus 
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ndmh  qHatDeurainnientaT,  Tn  qne  fummura  bonQfl)  eonfifHtsttercTfcMtifndinis,  nobi« 
tanKn  morcalibos  petDobemcoeq^  cft^t^ae,nTheoloj^ilo<}aumur,per  irradudonem 

3uandamrea  conittnAsmiMrft  finnnidBiiciD  ali<iiiifli  ttumonim  n^firoion  commcDCV 
iuina  a  aua  iUi  prof«difnn&  Eccert^  Tt  B.  Panlus  cxplicat,  nobis  i  Oeo  datnr,inaifibilia 
fua,  hoc elt  legem  illam aetemam  pcr  effedus  fuos rendreacperciperc,  necnon  perignica- 
IttsilWsaBtemxlcgisquosDeusaDimit  aoftrisinfiidlr.  Deni^uclegcmhuniaoamabstec- 
aa  pcofc£bm  efle,  atque  rt  ad  caufam  9c  ori^scm  fuam  omaia,  fic  etiam  lcgem  hnmanaoi 
perpetuo  rofp  icerc  lc  referridebere  ad  legero  xternam  ftatuimus.  Cum  autcm  lcz  artcrna  Rt 
ratio  fempitema  di\^n«  iapientiac  ft  bonicacis,  fimiliccr lez  humana  cricfuronui  &  perpetua 
sado  huipanc  (aptcttciCi  doArioic  Ac  bonitaris.  Ad  htiBC  modam,doQTinam ,  difcipiinani 
9c  vfaro  iurts  legumquc,  a  fapicntia,  bonitatc  &  innoccntia  nunquan)  fcparabis.  Ad  hune 
Boduro,^mMi«Mmr&«MMrM,«kAMd«Aiw*«,fubi  Hocex  booitactf 

laude  fnodamoncam  ctvtlis  »cnrir,iamiios  icdmm  in  anioBis  itadiofbriit  fed  nondam  cfk 
iati9,altcra  enim fapercft,la«s dodrinr  tcI difciplinx,  tc  cx  B.  Hicronjmo  prxmifimus. 
Dcus  Oft.  Max. iurifprudenrias  aroatoresbonosfoDctacpromouct,  noiv  umco  ignauot, 
ireram  improbo&indcfaflb  labore  ad  iuris  fhidiapergentcs:  quo  ienfu  %ulg6  acctpiuni 
^m  ex  B.  laooblepUlolBrrententtam,  Si  qmsvefhmnindfgtt/kfiiiBtl*  fmH^^f^et  a  Df 
qn'^iUt\omnihi*s^ntmp» iiligtnttbm  <*r  vmUnttbut,  dat  affluenttr,  nfcimprojter4t,(y  Jabitw  et:  Pofit0^- 
itt  iiitteminfiienUhtfitMUi^mtmm  h*fitat  ^  fimilii  efifitdttu  m/vtts  <jitt  a  veato  momttm' Cf  tircum'' 
firtm  hoceftTVgtoiraTnmi  nocai^qnimedo  hnc^modo  IUiicanimamconaerric,ncccocttm 
fe  dat  ci  arti  qaifrr  clcg  t.  Qmxl  fupra  onraes  allas  .artes  &  fcientias  (  nullam  cxcipio  ) 
tn  iuris  cognicioac,.lcgamquc  ftudio  Tcrillimam  eft.  Quandoq^idero  in  iuzilpxadcii^ 
ti;  bonis,  authoritace<bpreml«cecni^tteiadicis,pofltdendis,Tenandan^s,4e  iatc  optimp 
«mcndis ,  magiflcr au(J>!onis himanx naturx  gcnius,ni!  cuiqua addxcipatirurnifi pracfenil 
fceuoiabori»in>pK}bilIuni,qucm/{imi|Iet,  czcicctqueacdo^uidamamoiiS|  <ffxLt^ 

tttH4torfiin{ff,Mi*faqitt  faxtittemti, 
Sine  qttO,TtaItMatc.TuIlius,  in  hacTiu  nil  quicqaam  c^cgium,  tummaxim^inlegam 
pra ^entia  nemo  laudem  alTeqaetur.  Nam  iuris  ftudiofo  cai  hocperfuafum  cft'  Tchcmcntct 
Tt  nilaliud  fe  malit  eOe  quamittiifpericam,£i  certum(eftTt5ocrates  roonebat  rciiqua  faci- 
lemeflcdodrimnmSeinilittiuceapeifaafio^nilittnncardcn  aroorisyfi  fuerit  ignaausfiimak 
que aaimii,  tum  corporis  contcnrionc  dcftiturus,3tque  tc  Domicius  Corbulo  bclli dux fcifi^ 
cUUmasdo(«^<t,  hoccftoperibus,  hodcm  viiKcaduefTc  diccbac  diccbat^Hc  ego ittcis fci€- 
riam, fiaceoaris  laboribus  fupcrandam  cHe  afHrmo:  curo  Toluputc fcilicec0c  cam  alacritace, 
ytinquit  M.Tulliui.narofidi(plicctlabor,  ficum  txdio  8c  naufca  fufcipitur,  co oos  debi- 
licaci  &&aag^maeit  qnlm  edoccu  tcI  obfirmati  ccrtum  eft:iadcputo  hicnottfafficere^* 
iSnm  actaboRmfimpIiciter  ToIancariam,fedcequiri  fpoa«piieamcs«a!adliaiaccrPiulo- 
lbpho$,Tiieobg<w>nolhos€iiaaiMflfcDafalioskMc»Toliwiarim  aelpoatancoa  diA* 
xentia. 

•Kacc  i  me  expceffirralkanveiror  conim  qat  nofbaactacefcripfecunt  cuillbct  ebaiam  8c  Bitd.G»m 
facilem  eCecogoitioncmiegttmaeiaiii  lc  iBuudc  £MiAionan.Tocum  iusaeqaimtecon-  2>Mrjr#«- 

Cftcrc, &atqnitatisopinionemoptimocuiqucnaturaduccnori(nmam  cffe:  arque  (cr  prif^  roiiMi». 
cisfapicntibus  &Philofophis)iusinnobitcncnatum&educatum  noftripaftcmeiTcma-  C«MM%<jr* 
arimam,Telpottas nofmetipfos,propcri«a-qaodhomo,meas,  rario,  pcttdeacia,iiu,  iafcfb  df  «mmii- 
Inuiceconfequacur &rcferant,Ttdiuodarino  pofGncHincTideti  fzpcTtqui  inaturafaris  Aean^^- 
acuto  animo  lit  ptxditus  &  leges  ^afdam,  renonam  roores.  cam  adionam  iudicioram-  lafiMar» ' 
qaelbrmQlas  ceoeac,  ^udm  ptaxim  vulgo  appclianc,  is  prccbtfi&iiiiredderc,  ia<mcdta  fbro  ' 
cum  laude  Tcrfari,&intribunahbturegDarc  poflic  nagoa cnm  epinione fdfric iitris,  qua- 
ais  fitaUo^tti  nofbi  iuris  duilis  &  caoonidimperittts&  ignarus.  AddUnc  prztcrea  mife- 
rum  6C TanifKmnm  cfle,  ingenta  corqaeri  aorelacin  aacem  agi  caro  iafaoo  &  uro  pecrina»  • 
d  ftadio  iuris,  qula  coc  legum    commencarionaaabllnifi    pendlnficuti  inteUc^tts,lcaw 
lufqucmyftid&anagogidcontineancyafririas  roeras,eaucclas  &  cgmmentiria  Tcrboranr 
nacupia,  (Impliduri  Tulgi  probicauque  fzpcnumcro  iinponcnua,ittri  tc  aeqoicau  p<x^c 
aifciola,matcri^  denique  &  fbmiccntacccnd  e  n  dar  aml«»a.I>c<Mia  wtiifflMBtllitepot  « 
«miferunc  a.  coniuctudiae  fenfus  communis,  ab  vfu  &  rcrum  expenenciaprorfas  allcnos. 
Siquidcro  illi  Tcrboram  roagis  quam  rcrum  &  folidxioci/pradenrif  con(irid  noftrz  xuris  ' 
^ttoram  pareo  nominibtts,  quia  multum  fibi  tc  aliisplerifque  (apcK videncnr,  hxc  poftca' 
^uam  illi  a  vctufti^Iimisautoribus,  in  long^diuerfo  Reipub  ftara,aliismoribus  &aliotem« 
«oce,iamdia  faipcainccneran^ipfi  quoqoeleuiter  nimis  fecuti  fuot,  pagioifqac  fbis ilr 
leiienui^ waon  quxlita»  neqotdrtibcwitt^Tiniaadaoict,  ad  ius,  ad  icmpos  'noftcom-i«» 

ikkhk 
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fcrti  ScpcttiQcrc  poncnc  SupradidAcium  opimo,qu6dam  fuieeoiiun  komiauaiqminfc»-/ 
pulari  Reipttb.  ftacu  Yizeruot:  «dtttt  SoctamCc  PiKoiiis  «ao,ia.Adiaiienfi  daneetail» 

pliirimutn  valuic,  cim  fcilicct  ob  ciufam,  quo  J  pcnes  ffmnes  ciucs,  plcbcmquc  ftoliiara  & 
imperium,  ia  comuus  &  conciooibus ,  iuita&  iniutU  «onUmihtei  cea^cadi  ac  iodicaodi 
«qttaliseracamthoBcas.  Iiieo  lc  in  Tulgo  &  percos  qui  vulgo «SenalNaiCnr  inacliaic  hsc 
opinio,  TCiufti  9l  arqui  boni  fcicatiam  acdiftributioucm  vulgd  ftontnibus  Facilca^ati^oc 
naturaquodammedoinfitam  eflcprofitcrentur.  Quod  dumapud  Placoncm  odcn^^crc  & 
efHcccctcntacSophiftaPyugoraSjis  a  Socrace  derifusefl.  Ecfan^  ridiculam  cffc  ciufnodi 
i&enCUUD,  ipfcnos  docebit,  Tcl  c:iamT(nccc  fcnfus  communis  &  xatio  naturalis.  Qoid 
cntm  tam  frigidum  vcl  ctiam  abfiirdum  c(>,  (]i|jm  j  nacura  infufam  cflc  noflris^cntibttt 
pcriciam&  arcem  iuris,  quam  nacuralc  lu&apud  quofdam  lureconmlcos  commune  omni- 
btttnniniantlbQt,  hoceft',  nataialem  inftindam  8c  mocum  in  noWs  fnffieeread  feparandaoi 
arvTUum  ab  ini(j\io,  5:  licitum  ab  illicito  difccrncndum?  Ctim  mcntcm.iudicium  f.nfuiT  aia 
*  noilcum  a  iuris  vericace  &  a  jgermana  iufticia  decprqaeac  fempec  vcilicatis  quxdam  Ipccics 

faltaceniaB  imaeo  Yel  imaguutio,  necnon  hodie  ez  concrariis<rentencits  tc  andiocicatibtti 
concarbaca&plancconfufarcrum  omniumopinio:  Adco  vtquod  iuAumcft  f;tpenon  vi- 
dcamus,imo  vcr6  llare  ctiam  pleruque  non  pofGmus  iu  co  quod  fcimus  &  ectnimus,quod* 
queputamus  circfadcndam  &iud;candum,tM(ircgamurp«riulli  &iniu(hpeifedarafciea> 
ciafliacinceUigeaciam,  qux  coalefciiieK  vcnofque  inris  pascqnBS  8c  ttfaicis,  eonfticbtiont- 
bus,  moribus,  rcrumiudicatarumprxiut^icii?.  tHm  ct  vluTcrumque  luimanaruni  aiftioni- 
i>us,pctitis  ccemplis.  Cuius  rci  cauia  hxc  diapud  Phjloiophos  morum  nu^iflros  ,  quod 
praaenria  tuxishabitus  c(i  aoimi  praf^icus.  Tales  aucempradici  habicas,  pnncipium  qui- 
dem  &  fundarocntnm  habcntinternum  in  animis  noflris  .i  narura  fcu  naturali  rationc  pro- 
fcAum:  Sed  magis  habcntprincipium  czternttm  pcrvrm  prxceptocum  mahoruro  qu^  ct 
iuris,  Icgum,  &  moru,  volaminibus  inteiliguntur,  necnon  per  anihocitacem  exemplomni^ 
confuctudininis  &  vfus,  c]oo*!nagiftro  fummo,  ncc  mcliorcm  nccccrtiorcm  eflc,  Ciceronis 
tciUmonio,acqueipfisrerttracx^ciinicniis  compcobatum  cil.Sao^,Ttaiunt  Platonic',  V  ho- 
die  oonauiliomaia  gemencestnfe(lio,ucpra:feiitiboi,  fi  dcpranacioconfttetuiltnum&mo- 
tom,  fi  fauor,  «dtnm,  cupiditas  auH  &  honorttmi  fi  opinionttm  Tanicas    ^nuiens,  imbe> 
cilHratemanimorumooftrorurohuc&illucnontorqucretac  flcftcrct,  autnon  pcnitus  la- 
befa<£larcr,  omncsincernosfolarationeducc,  fmelcgibus  &:  lutis  difciplinafa-lickcr  age» 
femus.  Sic,  inqniun^  vetaftifljmi  mortalium,  nullaadhuc  mala  iibidine tom^itt, linepro» 
bro,  Ilbc  fcclcrc  Sc  vitio  agcbant,  idcoquc  finc  pcena  &  cocrcitionihns  crant,  quibus  a  ma- 
loarceteotur.nequcprcmus  opus  erac  ad  ezcitandam  virtutem^quandoquidem  re&a  &  ho" 
aeftaabits  /oapi^  naturapeteccoiur.-  noDericillisaUottalea,  defidttcia;decntela,defflaft« 
daco  Telaliis  c.ur2tum  figuws^c  jm  vtolari  fidem, paaanon  feruari,  vcl  flagitium  admittt 
^oife  nefcireac.  Ai  huius  EchnicaEopiaionis  coafixtnationem«  afferuoc  iliad  di^um  Paati 
apoRoli,  Gtnt*tqit£U^mmm  tp.ifr«iir,natara!itereaqase  legislancAeina^ipficmmffl»iiaat 
.  lez.  Fcelices  igitor  &  foRunatos  nimium,  abfqueiure  &  lcge,abfquelitium  zruthiiis,  fta* 
diorumque  laboribus,  illos  cius  autei  fcculi  homines.  Nimirum,  n  qui  Tales  vfquam  a  mu- 
do  crcaco  cxtitcrint :  (i  vfquamfuic  aureumiiludfccttlum,  obrizatum,  (i  vis  &  cxcoditlt- 
.  mum,  ccrt^  fabulis  pocurum,qiiam3Eeiip(a  illoilrios.  quo  loco  hKrcre,pau€is,libet,  ft  aqiue 
ptuluium  vfquc  .id  clcpfydram  tanuim  vnam  fupc rfundiiubcatis:  Tdfint  roihi  qur  Rom< 
■  olim,nouis&malccontirmatis  oratoribus^  Lib tru tt d  a^enfiiim  ttmftrMfft  efltn  vcteriformu- 
JfaSsr  nM  \t:velaifettmtina^mJit,ini<\m(Cimi  difcerpio  &feRvianimi(cibdQm*hoc  fupremc  adtonis 
Hvtxatits.  Ihcrp-yhi:^  libcru  quodircru  non  rcdir  cioquiu.  IIlc  igitur  popularis  crrcr  de  aurco  fcculo, 
hodicnobis  cripicndus el>^quandoquidcniaos in  hunclocum  ifUxofftts  dednait  ocacio, 
Rttrfus,ioquam,adaerfa»  eosquiex  iIUl»MaHsargamcnco,  iucisfdendamomnibnsi  na- 
^  lura  infiiam  elfc,aique{perninuumdUigentemiuris  artem^  diflributionem,& vfvim,omni- 
bu^  imponi  8f  fucum  ficriconqueraRtur:guiquchic  cradi  &ezerceriarcem  quapoflinc  ho- 
miiici cs  prxda  &:  ipohis  duium fuotum ccccosfUcoIqueiibi  rcditus conflitucre,forireges 
eiHd.coruifqucD  u.iU]la>sfibiappIumhacts4BiioIare&imminerc  omnium  fortunisSC  cer-> 
uiOTus.faI.im  criminantur.  Ktnicoi     Pa^jnQi  ttitthurn  omnes,hiftoricos,  ^ctas ,  Oracores 
&  Phiiofophos,  iu  muadi  voiuerd  hifloria,  &zutibas  ,  omnino  cxcos  & infaotes  cxtitifle 
aemoyeUeuicereradictisignoraCiTtpotequi  4  Cjrimagni  foliim  temponbus  mundi  rea 
gcft:,i<i,  rcrurrquc  fcricm  humir>arum  teneanr,  in  iifquctantiim  .rras  fuas  ,capur,  fontcm,  & 
tatioHcm  ccmporum  compur^ndacum  ponanc  &  hgaac:  nimirum  cribus  fupra  fcsceoto$,aa- 
isotam  millibttstam  labennbus  i,  mandicceacioiie,  Teliuobusanndrum  annibus  idilu* 
«lo,  rel  quiftgeacis  au&is      oacninhaaiani  genetis  fauaco^em ,  qa«.ctipleK  stza  codea 
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'«fddit&recarrit.Fabalasatitcmruasetl^nic^  altius  rcpctuntabxtacc  (uorum  J3conim  qiit 
Rfgcs fttctont,  ▼clHeroes,Tclctiam  tyxaDni& Gigantcs,  quos  Luciabcli  ftudulenufna- 
duiudcnieDeos  (ibi  &nnmiot^raeniiit,vtiapientiorcs£thDicilaicri  coguntar*£ftdco« 
Jramxtasfuit  circabcllum Troianum,  Scterapora  Samfonisac  luJicumin  ir:ael,ncirpefri- 
btisaiuiorummilUbttspoftcccatioocmmunai,  Ycl  millc&  trcccntis  anois  poft  dtluuiuiQ, 
vetniillCMaiMiiteittCinMRHn  Chiiftiun,qux  triplex  zra  in  idem  queque  rccurxie .  Illis 
tpiturtcmporjbus  fub  lano  Bcfub  Saturno  ,  rcgnum  imaginarium  aurci  lccoli  confMtuunu 
ia  <iuo  iiommcs  oatiua  Ampliciute  £c  iaaocentu  heti.  fola  ialtiudi  ratione  6c  x<}uitate  na- 
toiali,  finc  DracccptoIcgum,acfine  mngiftrarattmimperio  vittcmie,  abfque  vJlorciiuia* 
iOttdKTftt^Vl^ttettUa  diftin<f^onedominiorum,  vc!  pr.rrog:atiua  pcribnttum|, 

•    SponteJmJiMUnfidemrtciiimaiHCoUbant.  ' 
Fantametm/^0e  Mmuft  ,mec  wtmtmtmJlhtialix» 

jfert  ligaBanmr  ,net /itfpUx  tmrba  thntlrsi*  'H** 

l»d'Ct>  crj  fm,  ffl  fr.*nt /tue  Iti  lice  tut».  tamwrj^^ 

IdconuIIasipfisintcr  coscontroucrtias  &;litc$,  nuilaskgcs,nullam  iuris  (iifciplinam  ezti> 
ti(Ie.*Vnde feculum anreum,  iltamque  ▼incndi^atioaemtUi  tantopcrc  dendcrant^nonmi- 
Bus  'vt  ipfi  ctcdunt)  quam  olim  fuctit,hodic  facilcm&  cxpcditam.  H.TC&fimilia  plcMqot 
inGntcoinm  &  Latinomm|  Poetarum,  Rhctoruni3cPhil^ophorumofiiuni«ueclaniaa» 
Cttr,fttfift pnftiflitfle  fabnloia,  tnm etiam  1  ranoneaiiena>contranatntam,ftaram  Sccondi« 
fioDCm  tcrum,  af\ioiv>niqiic  hu!ran.itum.  (iouidcm  homines  ab  omni aruo,  focictatcu  hiv» 
Itianam  in  duitatibus  colueruat,  ncquc  fcrcndum  cil  auod  Grarci  Launiquc  Khciorcs 
Poetx  in  vmbra  Sc  in  otiodiditant,abtntuomorulcsrcrinQCuictt&  bclluaxum  more  Se* 
■littodos  &  barbaros  in  fylttis fle  ncmoribus  glande Tixiflfc,  to  enim  plani  lalfttm  ffic  iibii 
facri  tcftantur.  Ciim  dico  duitatesab  inirio  co.iluifrc.ciuitatemquoqiie  latiusaccipiocum 
Cxfarc,  pro  tcrticorio,  quod  iifdcm  lcgibus,  monbus  &  im^criisicgiiur  &  fubiicuur.  Ci« 
tlitasatttem,ciui!is  focictas.  ciuins6picDtta ,  ciuile  ias,  relationem  inter  fc ipfa  8r  coBfeca»i 
tionc.Ti  rcccn.iri.im  h.iberc  nofcuntur,  vt  ex  hacinduClionc  conrtabi%  homo  fincDciima- 
^tne^quod  iamattigimus;  hoc  cftlice  mente&iotcUedufubliilctcncquit,  mcns  a  ratio- 
Bc«OB<ctttngirar,.alioquinonmtosfedamentta  dicctntr  drinde  tacto  ptudentic  Ampcr 
coniunfta  cfV,  prudctitia  cnim  i  fl  ocnlus  ranonis;rurru<;  prudertia  nuiKuiara  iiuic  ^paia- 
•uc^aboqui  lod  piu)ictia,fccl  vafiiticsatquc  maUtiaeiit;ius  auteicudiiUndio  iutis  &inia* 
ric  fiiiclcgis  regula&normanon  habeear,  Paaltts  enim  apoftolosFMnftmtwa»  cogMiAiN^ 
ftr  legtm,  concupifccnnam  cflc  nefciebamcifi  lea  dicctct.  PofttemA  finc  Pixtoie  vel  ius 
diccnte iegis virtus  nulla  cft,ait  Poraponius.^/fn^wcj?  »»r.jf/^f«>f/«/f.fff,nifi  riiitqni  iu^  rcd- 
iietepofltnt.'J[dhancmo<luiMhomo  liac  mentc, mcn$fineraiionc,tatio  liue  ptudcnua, 
^ra««itt^iacltift;ittsfinefege.  Icx {in;nia^>iaracttAareBO&^otcll,ad huncmndum  bo- 
nio,mfn5.  ratio,  prudtntia,  ius,  lcx  S:  magJlratUN,  connciionctri  &  confcqucnriam,  intcr 
fefencceliauam  habent.  Iftius  argumcnti  vim  firhiiflimam  fcquitut  tffcdus,l*cquiturab  ip- 
fiimaiidiccea(ionc  vfquein  hunc  diemlftatas&onlotodnsmandirerumquehumanaram.. 
Namcerram  cftptimis  hominibus  fuiffc  mcralloium  crr.;iii  vr,  $:  rci  nijmnnari.T  viitfn.fcic-' 
oaSf  d^plinas,  artes,  le^es,  maeiftratusimperia,  couuadus,  obligationcs ,  coctcraqua 
•flUiilimBnatttrsAia'^ttnam  Ittfnil-a,  quibasduilitfocietascontinecttr.  imo  hscoronia 
Jong^ampliora  &  gtandiora,  meliora  etiam  &  pt^ftantioraquamnos,  habuiiTc  primosbo- 
arincs,  ccftamcnti  veteris  &aUotum  hiftotiaprobat.  Primum  a  Caino  &  eiu<:  pc  Actis  ante 
■dHSttiam  itfpiittMctace  mandi  fiiptailiAa  omnia  fapicnter  inuciua,  tuw  djligcntcr  cx-  * 
«alta  fucrunt:  fi  vcrum  eft^atiiui acriflimnm ,  quod     Moiis  &  Hcbrzorum  monimeotif 
didicimus,Cainum  eiufqucfilios,regfli  fpeciem,  ftatum,&  iura  conftuuiirc.  cmniaque  fu- 
perioradediflemortalibus:vndehxcftati«,h3ccfemper,  ha:c  nccefiano  lccuufunt  difcre-      -  j 
tagmtts,  dmmm  di/h»(ta,  «gvv  ttmmf^wid^  t^Oata,  htlU  mtr^»na,  ftrmtm  eonjhtuta,  ^*^'^ 
ebli^ationei,et,ntraf}m       ima  ^tntium  ,  quar  poft  Hcrmof:;eni:inum  lurcconfiilti  htc  ptrfc- 
4|auntuc.  Eam  ob  rcm  tradic  laaalcri|>tuia  primosillos  homiucs  diuturna  virz  lont^irudi- '"""^^ 
■•▼ai»iHe,magnaaue?ilttriingenij,tamiadici}reUqaismortalibusprxftiti<fe,  quo  hzc 
«mniatam  cito  pcrficcrent  &  pr.Taarcnt  vtait  B,  Auguftinus.  FaccfljU^erg^ contraria fen- 
ccnciacorum  qtticommuneffl  crrotemfccttti.hxcomnia  poft  diluuium  Nimrodo  primtm  ^ 
^kfcoccft,fisean«maiidiaBtad,Ten<ficttBilEttibuunt,atqucinorima^tatemundi  ante  dila« 
«ium  exariflc  inficiaatur.  hxcdiaafiBtdemondi  ftatuaate^uuium.  Similitcr  poft  dila. 
ttiamftatim,in  primis  monarchiis,  ArTyriorum,  CaWarorum,  Babyloniotom,  Mcdorniiu 
Pafanun, atqueapudlndos  & ^icutcs  oncntisip  Afia,tiim  apud iEgyprios.  Arabes  Abv? 
tfao^  Td  ^Aiorci  v^hSm  Dcitfie  Argittos/fidoBios»  AihcoicB%[.Ladttos.&  GaUos 
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«-OBiDlutn  a,ntiqiiffifflot  in  Eatopa,  ftacim  etua  i^Gs  hoBtnlbus  corpit  lex ,  itt%  duiUr^De6^' 
picDtia  8c politia,  tccx anciqao  6c primxuo  poll  <{ilauiam,  ftatu aiuDdi  fttSpeAam  tcptm 
^nitam  eft.  Quod  ?cr6  attinct*diuftitiam,mBOceBtiam,'&:  intcgritatem  pracfumptam  eiu« 
autcKccuii,  " 
primaaetace  \ 
co,  quodilli 

probitatem  &natuialcmiaftinam  Tclut  ip^  a  n*tara infium  gf[iofii^mt  imo  Tcrd  ftacim i 
ctcAtioBe  maadi,  iUe  C«in  honiiii«ai  recandnSjtmpia»  it^dieiitcamfiliit  nepotibos,po* 
£iicoiincaelam  negans  Deiprouidcatiam  &  maieftatcnit^liceiisnoncfle  poft  lianc  TUaai 

zternum  iudicium,  ncqaeiuaiccm  omoipotentem,  non  pncmiom  immortalepro  iofti5,oee 
pccaam  impiis  cfTc  confticutam,Dcque  etiam  Dei  mifecicotdia  &  bonitatc  cceatum  ciTcma* 
4um ,  ncc  ab  co  rcgi  &  mouni,  rt  lofepliwfiaiptamfcliqaic.  Acx|dnille  Caio  cum  fua  pro- 
lc  &  famitiafuic  totius  orbij,  omniatnaue  populorum  dtor,  propagacor  tc  dominus :  & 
calcm  patentem  fccuu  cft  fua  pcoles,in  lacris  volumiaibos  aocaa  umoiis  haiaiiDodi  cicalis^ 
/«rrvMi,  ««iMrMWfftiMiMM,  n^^nm,  pormtci,  kftctd»  Gibbteim  ^  Nefltilim  apadMoAai* 
Pij  vcrd  Scih^i  cr  Seth  ndcli  fic  iufto  qui  fuit  Adami  fccundogcnitus,  procrcati,intra 
f  aicftia*  Tcl  teccc  fandx  £ncs  abic^i  iattbaac  diuioo  calcui  folum  ioccMi  A  <iedici :  £s 
qnibas  Heaocpinsaocep«afq|e  Oeo,  vt&cnzo  viiiiiUMNicibfllii  indicielbnaictor,  taptas 
8ccraoJ[latascftinceelam,Demaiicia(jecaUilltns,camproDjrciiicec  aurei,mauret  eiasiDtd* 
lcdum ,  vc  falomonfcribit.  IdqaenalUdabiam  ericampiias,audico  teftimonio  facro  opd- 
mi  faluacoris ,  corraptdam  £c  oeauitiam  corom  cempomm  in  kuaogelio  iadicancts  hoc  fef- 
,  mone,  In  dtebui  NoterAat  edentes,  bilwMet,  omnibut Totopndbtts»  comeflatiooibas ,  ladtp, 
&luxadiFuft,clonecven!idiluQium,ac  pcrdidic eos:  tempos  iracun<Iiae  &  incredulitacis. 
fi.Petro  &  Salorooni.  Qmd  in  cam  rcmplura  ciim  diluuii  cauCe  per  Moicm  dcfciiptz  £iif« 
ficiant!  Defecund«Tero  mundixcacis,p6ftiiluuiamianoccacialegibtt8  caiencc,  minor 
<itt»tdubitatio  fupcrcft,  quin  mcrafomnia  &  figmcta  fint  Ethnicoium  Poetarum.Quia  ve- 
tiifimam  cft  fub  diis^encium,  ie^s  aecctnat,  diuinae,  tum  cciam  nacuralis,  lumcn  ici^  in  om* 
mntbnseztinftnmroifle.  Fc&iapioonim  gcnuslioniofiimnunileritatelMufcatam  fteca* 
dele  rui(rc,aathores  Ethnici  noB nc^.int,&:  Plutarchus  io  Thefco  rcribit:vtqui nilptiusaut 
pneclatius  duce(eDt,aaimhomiBc»ab  hominibus  ccdi,  Tiolari,  oppximi  Ac  in  fcxuicatcm 
abdnB,  qai  fummnm  ooaam  la  regno,  impeno  ft  Tlcione  ponezent;qiiod  cert^  liccris  qn«* 
oaeftcris  ptoditumcft,  quibusexponiturNimerodnmieaNcmbrodum  primum  Mooar* 
cliam  in  fecundamundi  ztatc,  ftatim  i  Jiluaioce^aaconfticaifie  in  AfTvna  rcilicct  &  Ni- 
Sttuecegni  metropoli, ca:tcrosoppteflIflc,ac(erttitiis  omniacomplcuifl^c.  Cuiusieicau/a 
lucefoits  exfurami  Dciiudicio,  jieica  originemitabeas. Poftmuodicieationem  &  Adami 
pcccatum,  fccuta  impicutc  Cainltarum:  D;indcpoftdiiuuiumintebeIlione  &confufionc 
turris  fiabel^impii  morcalcs,  Ma^um  m4n*hmrtfcindtre(«elmmA^eJi$^cumosDtkcs  a  vcro  Dco. 
flefciaifl*enc  adlnoloittm  abominacioncm  ,  ezcepto  Abrahame ,  Tt  cx  quo  per  carncm 
Chriftusnafcidctcrct,  paucifquc  in  Orie«tc&  in  Arabia  fidelibus,  intcr  <juo$  lob  fuit. 
Xdeo  Dctts omncs  acccs  itmtftttngrei»viMfi$4$^yt  eft in  Adis apoft. ii;ilicet  maias  &  petttet* 
ias,  vt  9.  PaAittt  ad  Rom.intetpictatnt:  cnias  fencentiiun  Ulereciiaielttbet,  froj>ttr  ^uodtM^ 
didHillMDmitkAt&ieM  cotdiseorum  (en  reprobationis&maledidionis  ar^mencum, 
^efideriis  8c  cupidicacibus  fttis  cspleti  acque  (aciaci)  frtfNrjmi,  in<|uic,  cradidic  eot  Deua 
in  paflioaes  igncminiXfhoeeftaipidicatesdedecorofas,  ancdus animi concumeliofos, c6« 
ttanataram.coiura  nattttaIemTitimcorporttm,<c  ipfanunetiam  voloptacam,obfcaenas  8c 
abominancias  libidinnm  omniom  taedas.  DeniquetradiditiUos  Dcusinrcprobam  fcnfum, 
^ide/icccfccicvt  cdienciudicio  corrupfiifimo,  Qaamuis  alioqui  pradcncifunii  Scmuiulofa* 
pientidimi  vldcrentur:  Conftacenira  3cipfi  Soctad^Placoni,  Ariftotdi,  czteril4|aefapicii- 
«ibus  lcculi,pcrmulra  cTcidlfrc  contraipfius  etiam  naturcprincipia,fociecatis  humanjc  fun- 
dimenta,&  cenua.diuiaammcaicm,rationemquelegis«tcmae.  Ita^uefeniim  eo  rcs4c« 
«loAa  eft,  Tt  Sifi  iamhm  Dm»  SeAeMhrd^m/letmthitJeme^iChtittamie^eet)  ficot  SoJooift 
fafti  cncmus,  kficut  Gomorthafimnes  fuiflemus,  totus  orbii  Sodoma  8c  Gomorrha  fuif- 
fct.  Qua:  B.  Paulus  ftylograodlyTtfolci^atque  (vi  cum  Tertuluno  loqaacJ^abUmifliflfto 
pctrcquiiur.  Vi(^cs  igicttreilaensdoquiisquim  cgregia,fcilicct,  fiieritattcdreealifilbiiil» 
gcntinm  ionocentla.  Videsquair  tcic  &  quam  ptob^,  fciIicet,iDrisfdeDliailUIccalo  natn*  ^ 
♦alitcc  inpcnita  &inru!"i  (^icarur. HuiusdUputationis  mihi  dicentt,  oblata  per  occafionem 
"facics  &  imago.alu)  ucdcQtcni  me,acproperantem,  are£lo  cutfu  dcflczit,  &  quall  traBf- 
ncifom  egiivt  oftcndeiem,  quam  fint  inaniavota  eorum  qni  cam  Cicerone  &  Platoni» 
cis,  opuotaurei  fcculi  rc^num,  vt  fola  naturali  racioQc  &  «quitatc  duce.abfquc  lcgum  8C 
inrisaiicaiusaxic&diicijii^iiaa  viaucmus.  i:c  vcto  ftatim  poft  mundt  acauoocm^  cxdoia 
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•Mnr»  originalis  lineerftatt,Ciw       ^n^MmtJUmlmdno  gtnirt  nacoitmTi^  fc€eriBl< 
-viak^aiuiaaus,  corruptifqac  in  nobis  fyfjmbni  ism  ft  «rqui  boai,  qais  fbli  rationi  oata-  .  - 
•lriftiiiwWiHfcl> Ubefadatx, dimtmatt, iaftl  Ir iaii^ dirciimcn ctedc n J t  m  cfle  p«- 
tincrit?  Etquia  iijx>nnn-^iquc  dcgcncrantium  praurratc  pcricmot  in  nobis  bcncficia putc 
^(implkisDatiiiaB,  Ttiidemloqauncur ,  quisiurisrdcotiam  &  diftributioacni  ooflris  mca* 
-tibM  mfbfM»,  noU&Bm  tt«am  lecdaataffl  ciiftimct ;  obtrudacrc  deinceps  iUud  tricoaiia 

■^alznSyU^Uuram/i/tqitamur  ducan  nun^mam  dbtrrabimus  mfi  cum  Stoicis  quorum  do^mata  BO» 
ilri  lureconfnleicenaerunc  natuiaeappcllacioacfummum,acprxpoteBtcmOcttmiaicilign« 
Quim  Tcrias in concxaciam,  qoanM{ac (apicBtlAi  apad  optunttm  Pocnami  vir bomu fe*  ; 
ipJSfll  inaepat  9c  acca&t  ijoc Tcrfa,       Cur  mt  natma  ma^a  ^mam  DifafUtni  trahiti 
Quz tria  verba in  i udu  ▼olumen czcarrercnt.  Ergo mcca omnes coaficcti nccciTe  cft iftom 
-^mlisfdencixliabitum,hcbercprincipiummetnampcrTimftcolIcdioiiempC^ 
mnkoram,  quxcs  legG,  toiiafqueions  ftudioTcbementipctdpinncar,  QucfiTclim  ezpli- 
carecopioiids,infinitus  fim^dicfqucmc deficiatpotias qBamdicendimatciia.Summaigitut 
Nhoiaa  orationishuc  redtr,  incumfolum  cadcceiurif^rudcDciz  dccus,  qui  bonicatcm  cnm 
•^oftrina  6e  ^rdpUnacomuRgit  ,qaiqve  ininrts  lcgumquepizccptis  acczen^lis  cognof- 
•cendis,  multum  ftudij  &  opetxpofacrit,  SfreffiM«/«j^m»(wapudObertam,cnilcTijc  vclft*  * 
;|la,nallomint»onunclaboribus  tcmpcrajncncum,  coi  cciam  pctfnafamcft  ludi  iocique 
fteqaeuem  vlbmomnetnimis  pondus,  •mnemqne  flm  cripcro.  Talia  ancem  procal  dubio 
la  fttaaaa  efteBi*^«« /«••<<'"<'*■ '^''•▼^"^o'^"^-'^^"^  cui<a»</(>r4i»»r»j,Tt  nibct  Tullius:  &cum^; 
««tpnlchro  iempccomnis  ezdtccur amor,  yt  aiunt  Placonid^  is  dcmum  qui  iotiipradcnciae  . 
decortm  8c  pnlclititadinem incacri,  fdrc,  &  percipereTOlttCiic.  Nam  fi nmmiiim  boauBy 
£^fm  fcilicetffcopnmqacrecam  omniam  qa«ras,ilIaduesfuos  bcatos  pcr  iuftiriam  cfficit 
•flaxTcra  te  ztenu  fGclicitas  cft,  fappremumqueimmorcalia  Titc f  oft hanc  vium  bonnm. 
Si  hamanam  feu mundanam  fccHdtttem  pctas  NihU  tji  qmoiwnimm  tAtiniH*Mm  flr  domi^  ^ 
«arioncm  hnbctciapopiilis  quam  lcgcs,  iioc  cft  R<ip.  gabetnacula  moderari,  9c  ad  effe- 
«^um  Tfumquc  pcrduccrc,  ^ifitm  in  rtbm  ^  •ilnnibm  mortalium  iufti  &  imufti  rarionea  *- 
modoraqac  omnibttS  ptasfcribmc,  Suarmn^mrtrm»  $mctrtos,rtM oft,  tx  inctrth  ctrtotriddore,  tC 
•compocm  «onfiiij  elEcere,  vt  mem  trailent  tmrbtdm*  En  Tetd  commodoram  U  honorfi  pw  . 
«lia  mancot  cos  qui  in  foriIuccTcrif<iaeliubus  tcrunturagendis  Teldifccpiandis.inquo-  Grfim, 
Yum  manu  fonan«,£una,  &  capica,daiam;po£u  funt^d  quod  Titx  gcnns  mibt  opera^te» 
«am  aon  eft  incittte  ftndiofos  cooentcs  gmdn  pcxdpiri,  tcI  mage  Tolitancea  peoBts  pne-  . 
•etibaa  TtpIorim4m^lC<r«t»«dfc«*Jli»rf*»nimiumpropcrcin  fornmproftHtntes,   Vulgusau-  , 
«cm  cathedtariornm  «t  fpcojbtiaotaminterptetum  vcl  Dodotfi^mancnt  w#iM/*r«i^/»r«^^ 
Sdlicc^Ttcerrite  acpleaidaolim  poftliftae  Tkam  gaudeant  atqaefinancnrTitlciflio  Pro- 

phctx  Danielisprcdieenci^  tnmtiit fplenderfirm^enti.  C-  ndnShtiammtdmnt  mnli 
feSyfiemfielUfdgtbw$timfprfmatattrahata.tmtltXO^hug^OUol»tMfc6t»do:^ 
«ati  hodie  pcopcrant,  ncque  cam  prxdicarc  tcI  fiMnctc  oot  decet,  tcI  etiam  £u  cft,qul  mter 
inf^fos  precariam  animamtmlnmn^qaiaaeadlMmTclot  qaxdam«afttorum  R  omanoram 
»lincipia,  imagtnibus,  ^gnis,  purpiira ,  hiiqae  omnium  ordinumdudbus  confpicua  Sc  foI-«, 
aeatia,  xoium.arma,  peculium,  Tt  olim  militcs,  figimus  &  ponimus,  acque  htuus  orarionis 
«trft^nmcbtis^uafi  decncfionts  ^e^aculnm  ezhibcmus,  ad  reliqQiarumrogos,yCT»K>yZ<(4Mt 
■lii/?«laborum  &  Tigiliaram  noftraram.  Harcigitur  libo,Iubens,  loui  libcratori  ,jfaIuaTnje 
tt  acce,  ialaia  (o  namioa} Bonis  9c  bcncuolis  audiioribns:  ouci;  eratas  tcfetenc lapcti  g»«, 
■^^c^qiiatliicfeMMiamBaagitBiaTim«a,TOtt  me«aetCfnnmflabeBBBfc 
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